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STIPULATION OF FACTS  
 

1. The Claimant, Peter Explosive is a national of Euroasia and resident of Fairyland. 

Fairyland is a province that was formerly part of Eastasia and is now a region of Euroasia.1 

 

2. On August 2013, the authorities of Fairyland decided to hold a referendum on the 

secession of Fairyland from Eastasia and its reunification with Euroasia. Thus, on November 

2013, the referendum was held and the majority decided in favour of secession.2 This was done 

in the exercise of their right to self-determination3 especially that the vast majority of people 

living in Fairyland are of Euroasian origin; and that Fairyland is historically a part of the territory 

of Euroasia which had found itself within Eastasian territory due to multiple wars over the last 

100 years. On 23 March 2014, Euroasia officially declared Fairyland a part of Euroasian 

territory. 

 

3. Oceania declared that the reunification of Fairyland to Euroasia is unlawful under public 

international law. Thus, on 1 May 2014, the President of the Republic of Oceania issued 

Executive Order on Blocking Property of Persons Contributing to the Situation in the Republic 

of Eastasia. The order imposed sanctions against persons engaged in certain sectors of Euroasian 

economy, including those producing arms for Euroasia.4 In arms production sector, Rocket 

Bombs Ltd. (“Rocket Bombs”) was the only company designated by the sanctions.5 The 

Executive Order caused a complete standstill in arms production, as all suppliers of Rocket 

Bombs were operating within the territory of the Republic of Oceania. It resulted in the 

deterioration of Rocket Bomb’s business and in rapid decrease in the value of its shares almost to 

zero.6  

 

																																																																				
1 ¶. 2, R.A., p. 5. 
2 ¶ 6, Facts, p. 34. 
3 See, Id. and ¶. 3, R.A. p. 5.  
4 See, Id., ¶. 3, p. 35. 
5 Id., ¶. 4, p. 35. 
6 ¶. 4, R.A. p. 5. 
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4. In February 1998, the Claimant acquired shares in a decrepit company called Rocket 

located in Oceania and became its 100% shareholder. Subsequently, in March 1998, he also 

became a president and sole member of the board of directors of the company.7  

 

5. The factories of Rocket Bombs were located in the suburb of Valhalla, Oceania and a 

large number of its residents were employed in those factories. Rocket Bomb’s loss of its license 

in November 1997 and the suspension of arms production also took its toll on the local 

community. The deteriorating situation of the company led to the mass redundancies and to the 

decline of the town itself.8 

 

6. Peter Explosive modernized the production line and adjusted it to the requirements set 

forth in the Environment Act 1996.9 On 23 July 1998, the National Environment Authority 

issued an environmental license approving the commencement of arms production by Rocket 

Bombs.10   

 

7. With the license to operate, Peter Explosive managed to conclude, on behalf of Rocket 

Bombs, a great number of contracts with Oceanian companies and elsewhere for arms production 

and opened several new factories. Undeniably, the Claimant managed to improve Rocket Bombs 

from its state of operations at the time of purchase.11 Over the years, Rocket Bombs became a 

very prosperous company and one of the largest arms producers in Oceania. The prosperity of 

the company directly benefited the local community and Valhalla itself. More people from 

Valhalla than ever before were working for Rocket Bombs.12 Life in that town improved 

immensely.13 

 

8. Euroasia was in the process of modernizing the equipment for its land forces.14 Since its 

contract with Supper Missiles Ltd. would expire on December 31, 1998, the representatives of 

																																																																				
7 Facts, Id., ¶. 2, p. 32. 
8 Id., ¶. 3, p. 32.  
9 See, Id., ¶. 5, p. 34.  
10 Id., ¶. 2, p. 33. 
11 ¶. 4, R.A. p. 4. 
12 ¶. 4, Facts, p. 35. See, RA¶. 4, p. 4. 
13 ¶ 4, R.A., p. 4. 
14 ¶. 5, Facts, p. 33.  
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the Ministry of National Defence, including the Minister himself, John Defenceless, met with 

Peter Explosive (president of Rocket Bombs),15 on December 23, 1998. On the same day, they 

concluded a contract for arms production, effective as of January 1, 1999. The contract was 

concluded for a period of fifteen years with a possibility for renewal.16 

 

9. The commencement of the arms production for Euroasia, made it possible for Peter 

Explosive to rehire the previous employees of the factories from Valhalla17 who had been left 

without a means to make a living due to the massive redundancies caused by the Rocket Bomb’s 

loss of its license in November 1997.18 Further, the commencement of the arms production 

effected the conclusion of a number of contracts with Oceanian companies for the delivery of the 

materials for the same.19 

 

10. The contract with the Ministry of National Defence was set to expire on 1 January 

2014.20 Without a substitute contract, it seemed that production line would have to be partially 

closed, with many workers being made redundant once again. Thus, before the situation became 

too challenging, in February 2014, Peter Explosive on behalf of Rocket Bombs started 

negotiations with John Defenceless, still the Minister of the National Defence, for the conclusion 

a new contract for arms production. On 28 February 2014, they concluded a contract, effective of 

1 April 2014, for a period of another six years.21 

 

 

 

 
	

																																																																				
15 Id.,¶. 2, p. 32. 
16 Id., ¶. 5, p. 33 to ¶. 1, p. 34. 
17 See, Id.,¶. 3, p. 34. 
18 See, Id.,¶. 3, p. 32 and R.A.,¶. 3, p. 4. 
19 See, Id. 
20 See, Id.,¶. 1, p. 34 and R.A. ¶. 5. P. 4. 
21 Id, ¶. 2, p. 35. 
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SUMMARY OF ARGUMENTS 
 

JURISDICTION. The ICC Arbitral Tribunal has jurisdiction. First, the shares acquired by Peter 

Explosive from Rocket Bombs Ltd fulfil the characteristics of ‘investment’ under the Oceania-

Euroasia Bilateral Investment Treaty (or Euroasia BIT) and therefore, Peter Explosive, a natural 

person, is an investor falling under Article 1.2 of the said BIT. Second, Peter Explosive can 

invoke the more favorable Dispute Settlement provisions of the Eastasia BIT, notwithstanding 

non-exhaustion of local remedies, pursuant to the MFN clause of the Euroasia BIT.  

 

MERITS. The Claimant is entitled to the compensation. First, Peter Explosive complied with the 

laws of the Republic of Oceania by lawfully obtaining a license and subsequently adjusting the 

production line, as allowed by the Republic of Oceania, proving that he came to this court with 

clean hands. Second, the Republic of Oceania expropriated Peter Explosive’s investment as 

supported by the sole effects doctrine because of the permanent and irreversible loss due to the 

Republic of Oceania’s Executive Order of 1 May 2014. Third, Peter Explosive is entitled to the 

full compensation because he did not contribute to the damage suffered by his investment in light 

of his exercise of due diligence. 
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ARGUMENTS ON JURISDICTION 
 

THE ICC ARBITRAL TRIBUNAL HAS JURISDICTION RATIONE MATERIAE AND RATIONE 

PERSONAE: THE SHARES OF COMPANY ACQUIRED BY PETER EXPLOSIVE FROM ROCKET 

BOMBS, LTD. ARE ‘INVESTMENT’ PROTECTED UNDER THE EUROASIA BIT 

 

1. The Euroasia Bilateral Investment Treaty (BIT)22 constitutes the governing law for the 

present proceeding that has been instituted for violations of various standard investment 

protections. 

2. Article 1.1 of the Euroasia BIT23 provides that the term investment comprises every kind of 

asset directly or indirectly invested by an investor of one Contracting Party in the territory 

of the other Contracting Party.  

3. Based on this provision, three elements need to concur to give rise to an investment subject 

to the protections of the BI namely: i) the investment must comprise of assets, ii) the 

investment must be directly or indirectly invested by an investor of one Contracting Party 

and iii) the investment must be made within the territory of the other Contracting Party. 

4. Peter Explosive, a resident of Fairyland, acquired shares in Rocket Bombs Ltd., a decrepit 

company located in Valhalla, Oceania, in February 1998 is an uncontested fact to which 

this Tribunal takes notice24. The nature of the investment made by Peter Explosive falls 

easily under Article 1.1 (b) of the Euroasia BIT which particularly qualifies as investment 

																																																																				
22 Exhibit C1, Agreement between the Republic of Oceania and the Republic of Eastasia for the Promotion and 

Reciprocal Protection of Investments (hereinafter Euroasia BIT) 
23 Exhibit C1, supra. 
24 Facts at ¶ 2 p.32 
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“shares of companies or any other form of participation in a company”. The plain terms of 

the cases’ facts meet the first and third elements.  

 

A. The investment was made by a Euroasian investor to the fulfilment of the 

second element 

 

5. Paragraph 4 of Procedural Order No. 2 explains that Peter Explosive applied for citizenship 

under the Citizenship Act of Euroasia, amended to allow residents of Fairyland to apply for 

Euroasian citizenship. On March 23, 2014 the government authorities of Euroasia granted 

Peter Explosive’s application and recognized him as a Euroasian citizen. 

6. The naturalization of Peter Explosive as Euroasian is valid under international law. 

According to the 1930 Hague Convention on Conflicts of Nationality, it is for each State to 

determine under its own law who are its nationals. This law shall be recognized by other 

States in so far as it is consistent with international conventions, international custom, and 

the principles of law generally recognized with regard to nationality25. The Citizenship Act 

of Euroasia, as amended, is a sovereign act of Euroasia which is consistent with 

international law for having been based on the lawful annexation of Fairyland to Euroasia. 

7. This principle is affirmed by the BIT26 itself where under paragraph 1.2.a, the term natural 

person shall mean any natural person having the nationality of either Contracting Party in 

accordance with its laws. 

																																																																				
25 Article 1, The Hague Convention on Certain Questions relating to the Conflict of Nationality Laws, League of 

Nations, Treaty Series , vol. 179, p. 89. (12 April 1930) 
26 Euroasia BIT, Article 1.2. p.40 
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8. Both the positive acts of Peter Explosive in applying for Euroasian nationality and 

abandoning his former citizenship and of the Sovereign State of Euroasia in granting said 

nationality produce the consequence of making Peter Explosive a Euroasian national and a 

Euroasian investor within the purview of the Euroasia BIT. 

 

B. Fairyland’s secession from Eastasia and annexation to Euroasia is consistent 

with international law.  

 

1. The people of Fairyland have a right to self-determination.27  

 

9. An expressly recognized right under treaty and customary international law, self-

determination includes the right of a people of an existing State to choose freely their own 

political system and to pursue their own economic, social, and cultural development.28 The 

Friendly Relations Declaration proclaims that by virtue of the principle of equal rights and 

self-determination of peoples enshrined in the UN Charter, all peoples have the right freely 

to determine, without external interference, their political status and to pursue their 

economic, social and cultural development, and every State has the duty to respect this 

right in accordance with the provisions of the Charter.29 

																																																																				
27 U.N. Charter art. 1; International Covenant on Civil and Political Rights (ICCPR), art. 1, ¶1, Dec.16, 1966, 999 

U.N.T.S. 171; International Covenant on Economic, Social and Cultural Rights (ICESCR), art. 1, ¶ 1, Dec. 16, 
1966, 993 U.N.T.S. 3 

28 Daniel Thurer and Thomas Burri, ‘Self-Determination’, in R Wolfrum (ed), The Max Planck Encyclopedia of 
Public International Law (Oxford University Press Oxford December 2008), opil.ouplaw.com/home/EPIL. 

29 United Nations, General Assembly. 2625 (XXV). Declaration on Principles of International Law concerning 
Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations (Friendly 
Relations Declaration) A/RES/25/2625 (24 October 1970) available from http://www.un-
documents.net/a25r2625.htm 
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10. The collective identity of the residents of Fairyland, as a people with inherent right to self-

determination, is apparent in the case. Usually within the context of decolonization, the 

claim of a particular group to constitute a people goes unchallenged because the uti 

possidetis principle has made certain distinctions possible30 . But even outside such 

context—which has been the case since the evolution of the right from a mere product of 

decolonization—where it is not self-evident that the right to self-determination applies, the 

existence of a people is sometimes accepted without further ado31.In the case, the presence 

of the residents of Fairyland in the territory of Eastasia had only been a product of lengthy 

and multiple wars32 and was never an expression of their will as a people. They possess a 

distinguishable plight from the rest of Eastasia’s people as the vast majority of people 

living in Fairyland have always been of Euroasian origin and have never identified with 

Eastasia33. They therefore constitute a distinguishable group of Euroasian people who do 

not exercise internal self-determination with Eastasia. 

2. The people of Fairyland have validly exercised this right. 

 

11. The establishment of a sovereign and independent State, the free association or 

integration with an independent State or the emergence into any other political status 

freely determined by a people constitute modes of implementing the right of self-

determination by that people34. The choice of the people of Fairyland to be integrated to 

																																																																				
30 Daniel Thurer and Thomas Burri, supra. 
31 Idem. 
32 R.A. p. 5 
33 Facts at ¶14 p.35 
34 Friendly Relations Declaration, supra. 
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Euroasia35, itself an independent state, is a clearly accepted exercise of their right. More 

strongly, their choice of annexing State must be respected and advocated as it was an act of 

re-integrating or re-unifying with the rest of their Euroasian brothers and sisters. “A nation 

divided into two by outside interference and without clear consent of its population 

continuously possesses its inherent right of self-determination including right of 

reunification, like in the case of the Federal Republic of Germany and the German 

Democratic Republic in 1990. This case can clearly be considered as a self-evident and 

peaceful manifestation of the principle of self-determination.”36 

12. The conduct of a referendum is a peaceful and lawful means of exercising the right to self-

determination and is even accorded preference37. The Declaration on the Granting of 

Independence to Colonial Countries and Peoples affirmed that since immediate political 

freedom was a basic right for all peoples regardless of their stage of political, economic, 

social, or educational development, colonialism should therefore be brought to a speedy 

and unconditional end, and independence attained in accordance with the ‘freely expressed 

will and desire’ of their peoples38. Principle IX of Resolution 1541 (XV) set a requirement 

that free association of colonial territories with an independent State or their integration 

with an independent State should be the result of a free and voluntary choice by the 

peoples of the territory concerned acting with full knowledge of the change in their status, 

their wishes having been expressed through informed and democratic processes, 

																																																																				
35 Facts at ¶14 p.35 
36 Daniel Thurer and Thomas Burri, supra. 
37 Idem. 
38 General Assembly Resolution 1514 (XV), Declaration on the Granting of Independence to Colonial Countries and 

Peoples, A/RES/1514(XV) (14 December 1960), available from https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/152/88/IMG/NR015288.pdf?OpenElement  
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impartially conducted and based on universal adult suffrage39. The International Court of 

Justice noted in the West Sahara case that the application of the right of self-determination 

requires a free and genuine expression of the will of the peoples concerned40.  

13. The conduct of a plebiscite is allowed by the Eastasian Constitution. According to 

Paragraph 2 of Procedural Order No. 2, the Eastasian Constitution allows the conduct of a 

plebiscite where the matter involved is within the exclusive competence of a region. The 

exclusivity of the right to self-determination and the exercise thereof is clear and within the 

exclusive competence therefore of the people of Fairyland. 

14. Further, the Kosovo Advisory Opinion and the breakup of former Yugoslavia both 

constitute precedents as to the validity of referenda as a method to realize a people’s right 

to external self-determination. When political controversies within the territory of Kosovo 

could not be resolved, a duly constituted group purporting to represent Kosovo’s domestic 

government issued a statement proclaiming independence; the ICJ declared that Kosovo’s 

declaration was not illegal per se41; and when the Badinter Commission had in fact 

recognized the breakup of former Yugoslavia into Croatia, Bosnia and Serbia, the same 

held that it was caused by declarations of independence and referenda conducted in each 

state thereof.42 The international community have, since then, continuously recognized the 

States formed from these events. 

																																																																				
39 General Assembly Resolution 1541 (XV), Principles which should guide members in determining whether or not 

an obligation exists to transmit the information called for under Article 73e of the Charter, A/RES/1541(XV), 15 
December 1960, available from http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/1541(XV), 
reaffirmed by the International Court of Justice in Western Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 12 

40 Western Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 12 at ¶55 
41 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, 2010 

I.C.J. 403, 423 ¶123 (Jul. 22) [hereinafter Kosovo Advisory Opinion] 
42 Alain Pellet, The Opinions of the Badinter Arbitration Committee: A second breath for the self-determination of 

peoples, 3 E.J.I.L. 178 (1992) 
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15. It is certainly established under conventional and customary international law that the 

conduct of referendum for the exercise of a people’s right to external self-determination is 

lawful or legitimate. 

 

3. The right of self-determination is predicated against external interference. 

 

16. By virtue of the principle of equal rights and self-determination of peoples enshrined in the 

Charter of the United Nations, all peoples have the right freely to determine, without 

external interference, their political status and to pursue their economic, social and 

cultural development, and every State has the duty to respect this right in accordance with 

the provisions of the Charter43. Being a right exclusive only to the distinguishable people 

of Fairyland, the assertion of Eastasia and the opinion of some of the international 

community declaring Fairyland’s secession as unlawful constitute external interference in 

violation of the above cited principle. “A nation's right to its own culture presupposes the 

safeguard and the opportunity to exercise the nation's right to freely shape its life according 

to its own traditions, conditioned only by the full respect of human rights, and not by the 

overbearing and high-handed stances of other States.”44  

17. The prefatory considerations of the Friendly Relations Declaration—that strict observance 

by States of the obligation not to intervene in the affairs of any other State is an essential 

condition for peace, that all States shall refrain in their international relations from the 

threat or use of force against the territorial integrity or political independence of any State, 

																																																																				
43 Friendly Relations Declaration, supra. 
44 Joseph Cassar, The Rights of Nations, Global Research Monograph Series, Center for Global Education, St. John's 

University, New York, No. 004, Nov. 1997, at p.31 
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or in any other manner inconsistent with the purposes of the United Nations, that the 

principle of equal rights and self-determination of peoples constitutes a significant 

contribution to contemporary international law, and that its effective application is of 

paramount importance for the promotion of friendly relations among State and that States 

have the duty to refrain in their international relations from military, political, economic or 

any other form of coercion aimed against the political independence or territorial integrity 

of any State45--establish that its principles are to be understood as against any State that 

will infringe upon the sovereignty and right of self-determination of another State. Thus, 

not only the non-recognition of their status as Euroasians, but moreso the issuance of the 

Oceanian President of the Executive Order on Blocking Property of Persons Contributing 

to the Situation in the Republic of Eastasia46 introducing sanctions to destabilize sectors of 

the Euroasian economy is an unwarranted, and unlawful economic coercion that defeats the 

inherent, continuing and paramount right of the people of Fairyland and of Euroasia to 

sovereignty and self-determination.  

 

4. The right to self-determination is erga omnes. 

 

18. The International Court of Justice has pronounced in East Timor that Portugal’s assertion 

that the right of peoples to self-determination, as it evolved from the Charter and from 

United Nations practice, has an erga omnes47 character, is irreproachable. Erga omnes 

rights are those owed by States to the international community as a whole, and that by 

																																																																				
45 Friendly Relations Declaration, Preamble, supra. 
46 Facts at ¶15 p.35 
47 East Timor (Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 90 at ¶29 
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reason of “the importance of the rights involved” all States have a legal interest in their 

protection48. According to the International Law Commission, the examples which ICJ has 

given of erga omnes obligations all concern obligations which, it is generally accepted, 

arise under peremptory norms of general international law49. It follows therefore that the 

right of the people of Fairyland to self-determination arises, as an erga omnes right, from a 

peremptory norm. Article 53 of the Vienna Convention on the Law of Treaties provides 

that a treaty will be void ‘if, at the time of its conclusion, it conflicts with a peremptory 

norm of general international law’. Further, by article 64, if a new peremptory norm of 

general international law emerges, any existing treaty which is in conflict with that norm 

becomes void and terminates50. This rule will also apply in the context of customary rules 

so that no derogation would be permitted to such norms by way of local or special 

custom51. As an established jus cogens norms, sitting atop the hierarchy of international 

law, no State may derogate from the people of Fairyland’s exercise of their right to self-

determination, or if questions or doubts thereto are raised, it must be resolved in favour of 

the holder of the right even against a treaty, or a custom.  

 

																																																																				
48 Draft Articles on Responsibility of States for Internationally Wrongful Acts with commentaries, Chapter III, ¶2, in 

Report by the International Law Commission, UN GA A/56/10 2001 
49 Draft Articles on Responsibility of States for Internationally Wrongful Acts with commentaries, Idem. 
50 Vienna Convention on the Law of Treaties art. 62, Jan. 17, 1980, 1155 U.N.T.S. 331 (hereinafter “VCLT”) 
51 Malcolm N. Shaw, International Law (6th Edition), 2008 
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5. Pursuant to the Euroasia BIT, and accepted principles of international law, 

Oceania is obliged to respect Euroasia’s prerogative to decide its nationals. 

 

19. It would be recalled that under the Euroasia BIT, a ‘natural person’ investor shall mean any 

natural person having the nationality of either Contracting Party in accordance with its 

laws52. The respondent’s contention that the claimant is a national of Eastasia is beyond its 

authority to impose, and is contrary to the terms of a treaty to which it has bound itself. 

The Contracting Parties to the BIT are granted the right to denominate its own nationals. 

 

20. To question the nationality of Peter Explosive as Euroasian does not only violate the right 

to self-determination but also the effective nationality principle. In the widely recognized 

Nottebohm Case decided by the ICJ53, the Court held that when two States confer 

nationality upon the same individual, it does not necessarily or automatically produce 

international effect54. When it does, courts and arbitrators seek to resolve the conflict by 

having recourse to international criteria and their prevailing tendency is to prefer the real 

and effective nationality55. That the people of Fairyland have become Euroasian nationals 

finds jurisprudential support from an en contrario pronouncement by the ICJ in the same 

case that a state cannot claim that the rules [on nationality] it has laid down are entitled to 

recognition by another State unless it has acted in conformity with the general aim of 

making the legal bond of nationality accord with the individual’s genuine connection with 

																																																																				
52 Exhibit C1, Article 1.2. p.40, supra (emphasis ours) 
53 Nottebohm Case (Liechtenstein v. Guatemala) (second phase), Judgment of April 6th, 19 jj :I.C. J. Reports 1955, 

p. 4. 
54 Idem, at p. 21. 
55 Id., at p. 22 
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the State which assumes the defence of its citizens by means of protection as against other 

States. Nationality is a legal bond having as its basis a social fact of attachment, a genuine 

connection of existence, interests and sentiments, together with existence of reciprocal 

rights and duties. It may be said to constitute the juridical expression of the fact that the 

individual upon whom it is conferred either directly by the law or as the result of an act of 

the authorities, is in fact more closely connected with the population of the State conferring 

nationality than with that of any other State56. The prolonged imposition of Eastasia, all 

those years, of jurisdiction over the persons and territory of Fairyland had been misplaced 

for the element of genuine connection remained wanting. On the contrary, the entry of 

Euroasian armed forces57 on account of the successful annexation of Fairyland to Euroasia 

is a protection which the latter exercised to culminate the translation into juridical terms 

the Fairyland people’s genuine connection to Euroasia.  

 

C. The law on Succession allows Peter Explosive to be protected by the Euroasia 

BIT 

 

21. Article 15 of the Vienna Convention on the Succession of States provides that when part of 

the territory of a State becomes part of the territory of another State: (a) treaties of the 

predecessor State cease to be in force in respect of the territory to which the succession of 

States relates from the date of the succession of States; and (b) treaties of the successor 

State are in force in respect of the territory to which the succession of States relates from 

the date of the succession of States, unless it appears from the treaty or is otherwise 

																																																																				
56 Nottebohm Case, supra. 
57 Facts, at ¶15 p.35 
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established that the application of the treaty to that territory would be incompatible with 

the object and purpose of the treaty or would radically change the conditions for its 

operation. 

22. This is in consonance with the continuing scope of the Euroasia BIT under Article 10 

which governs future investments or investments that happen after the effectivity of the 

BIT.  

I. ADMISSIBILITY: THE TRIBUNAL HAS JURISDICTION RATIONE TEMPORIS ET RATIONE 

VOLUNTATIS 

23. The prearbitral steps were complied with. The dispute settlement provision of the Euroasia 

BIT Article 9 provides:  

1. Any dispute regarding an investment between an investor of one of the 
Contracting Parties and the other Party, arising out of or relating to this 
Agreement, shall, to the extent possible, be settled in an amicable 
consultations between the parties to the dispute.  

2. If the dispute cannot be settled amicably, it may be submitted to the 
competent judicial or administrative courts of the Contracting Party in 
whose territory the investment is made.  

3. Where, after twenty four months from the date of the notice on the 
commencement of proceedings before the courts mentioned in 
paragraph 2 above, the dispute between an investor and one of the 
Contracting Parties has not been resolved, it may be referred to 
international arbitration.  

4. From the time arbitration proceedings are commenced, each party to 
the dispute shall take any such measures as may be necessary to 
dismiss any pending court proceedings. 

24. According to the Vienna Convention on the Law of Treaties under Article 31, a treaty shall 

be interpreted in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose. 
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25. The use of the word “shall” in legal hermeneutics imports of a mandate. Article 9.1 

mandates, by the use of the word “shall”, that the parties to the dispute must first exert 

efforts to amicably settle. Procedural Order No. 3 explains that Peter Explosive exerted 

good faith efforts to amicably settle his dispute first. Before proceeding with international 

arbitration with the ICC more than one and a half years after the sanctions, he notified the 

Minister of Foreign Affairs of Oceania concerning his investment dispute on February 23, 

2015, sending copies thereof to three other Oceanian ministers. He clearly intended the 

Government of Oceania to hear him out first, and negotiate with him, warning however 

that should there be inaction on the latter’s part, he will elevate his dispute to international 

arbitration. 

26. Likewise, further examination of Article 9.1 leads to the plausible conclusion that to 

attempt an amicable settlement is not a condition sine qua non for the filing of an arbitral 

complaint. According to the ICSID tribunal in Tradex vs. Albania, if there is an absence of 

a period in the provision for amicable settlement, the same should be considered as merely 

directory or a mere procedural instruction. Article 9.1 does not provide for a period and 

merely qualifies the order with the phrase “to the extent possible” implying that the 

requirement of amicable settlement is merely directory and not an indispensable condition 

for arbitration.  

27. Article 9.2, on the other hand, gives rise to an option. From its wording, it is provided that 

if Article 9.1 fails, the claimant “may” submit the matter to local courts. From a simple 

interpretation of this provision, submission to local courts is actually at the instance of the 

investor who may or may not choose to submit his dispute before a local court.   
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28. Article 9.3 merely contemplates a situation where after 24 months, Article 9.2 fails. Article 

9.4 contemplates the situation where disputes are submitted to the local courts as an option 

gleaned from Article 9.2 and mandates that each party to the dispute shall take any such 

measures as may be necessary to dismiss any pending court proceedings. Consequently, 

Article 9.3 and 9.4 only operate if Article 9.2 is resorted to.  

29. The last clause of Article 9.4 deserves more attention. It allows us to see that there is a 

precedence of international arbitration over local courts so much so that it mandates the 

dismissal of the latter in the event that the parties commence the former.  

30. A proper interpretation of the Euroasia BIT leads to the conclusion that the only possible 

condition prearbitral step that may be a condition precedent to arbitral proceeding is 

amicable settlement. But this was complied with by Peter Explosive. 

31. Furthermore, according to the case of Phillipp Morris vs. Uruguay, amicable settlement of 

disputes is not the sole obligation of the investor but a bilateral and reciprocal obligation 

between the investor and the state. As such, the inaction of the Republic of Oceania, upon 

notice by Peter Explosive, must be deemed to be a waiver of its right to amicable 

settlement. 

 

II. PETER EXPLOSIVE CAN INVOKE THE MORE FAVOURABLE DISPUTE SETTLEMENT 

PROVISIONS OF THE EASTASIA BIT PURSUANT TO THE MFN CLAUSE OF THE EUROASIA 

BIT 

 

32. The Euroasia BIT contains a well-known protection under international investment law—

the most favoured nations (MFN) clause. Article 3.1 of the said BIT states that each 
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contracting party shall, within its own territory, accord to investments made by investors of 

the other Contracting Party, to the income and activities related to such investments and to 

such other investment matters regulated by this Agreement, a treatment that is no less 

favourable than that accorded to its own investors or investors from third-party countries.58 

33. The International Law Commission (ILC) has defined MFN treatment as “a treatment 

accorded by the granting State to the beneficiary State, or to persons or things in a 

determined relationship with that State, not less favourable than treatment extended by the 

granting State or to a third State or to persons or things in the same relationship with that 

third State”59.  

34. The inclusion of MFN treatment in international economic law emerged in the context of 

international trade and was meant to address commitments made by States in free trade 

agreements to grant preferential treatment to goods and services regarding market access. 

MFN treatment became the central pillar of the international trading system, in order to 

ensure that member countries would not discriminate between their trading partners.60 It is 

essential for ensuring a level playing field between all trading partners. The MFN 

treatment clause requires that the host State does not discriminate—de jure or de facto—on 

the basis of nationality61.   

 

																																																																				
58 Emphasis ours 
59 Article 5, Draft Articles on most-favoured-nation clauses, in Yearbook of the International Law Commission, 

1978 Vol. II Part Two, p. 21 
60 Most-Favoured-Nation Treatment, United Nations Conference on Trade and Development (UNCTAD) Series on 

Issues in International investment Agreements II, 2010 
61 Most Favoured Treatment, UNCTAD, supra. 
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A. The arbitral clause found in the Eastasia BIT is a more favourable treatment 

for the protection of Peter Explosive’s investment.  

 

35. Treatment is primarily materialized through “measures”, that is, state laws, regulation and 

conduct; basically, all measures that may affect the course of business–e.g. laws and 

regulations on business law, corporate and other forms for doing business, taxation, labor, 

environment, bankruptcy, access to financing, financial regulation, land ownership, use or 

lease, regulatory or other barriers to entry, competition, horizontal and sectoral regulations. 

The foreign investor covered by an MFN treatment clause is entitled to receive any more 

favourable treatment that a third foreign investor is receiving in any of these areas of the 

laws and regulations of the host State, whether of general application or foreign-

investment-specific62.  

36. Under Article 8 of the Eastasia BIT, with no need of resorting to any local court, compared 

to the provisions of the Euroasia BIT, the Contracting parties declare that they 

unreservedly and bindingly consent to the dispute with an investor being submitted to one 

of the dispute settlement mechanisms chosen by the investor63, in this case the chosen 

mechanism is arbitration with the International Chamber of Commerce (ICC). As a 

measure intended to protect the investments by Peter Explosive in Rocket Bombs, this 

third-party treaty provision may be invoked by him when it is more favourable, which in 

this case, it is. 

37. The Maffezini Tribunal thus concluded that if a third-party treaty contains provisions for 

the settlement of disputes that are more favourable to the protection of investor’s rights and 

																																																																				
62 Most Favoured Nation Treatment, UNCTAD, supra. 
63 Eastasia BIT, Exhibit R1, supra. 
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interests than those in the basic treaty, such provisions may be extended to the beneficiary 

of the MFN clause64.  

38. The point of view that submission of investor-state dispute settlement to international 

arbitral bodies is more favourable is widespread in legal literature65. “Previously, disputes 

arising between states and foreign investors were most often resolved either at inter-state or 

national level, both solutions providing unsatisfactory protection to investors. Under this 

mechanism, political considerations may trump the defense of investors’ interests. The 

impartiality of local tribunals and courts charged with settling disputes arising between the 

investor and the host state may sometimes be cast in doubt66.” The introduction of 

arbitration clauses in BITs is a major step that that is undertaken to make sure foreign 

investors are protected by enabling him to have direct access to a neutral forum for 

disputes concerning his investment with the host state67. 

 

B. The MFN treatment is not limited to substantive protection only but also to 

dispute settlement or procedural remedies. 

 

1. Dispute settlement provisions are non-severable. 

 

39. A certain school of thought argues that for purposes of the MFN clause’s applicability, 

BITs have to be divided into two agreements: the substantive or principal agreement and 
																																																																				
64 Emilio Agustin Maffezini v. Kingdom of Spain, decision of the tribunal on objections to jurisdiction, January 25, 

2000, ICSID Case No. ARB/97/77 (hereinafter Maffezini v. Spain) 
65 Yannick Radi, The Application of the Most-Favoured-Nation Clause to the Dispute Settlement Provisions of 

Bilateral Investment Treaties: Domesticating the ‘Trojan Horse’ EJIL (2007), Vol. 18 No. 4, 757−774 
66 Yannick Radi, supra. 
67 M. Sornarajah, supra. 
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the additional, separable agreement which provides for arbitration of disputes arising out of 

the principal agreement. However, to grant that there is indeed a dichotomy between the 

two parts will render inefficacious the operation of an MFN clause and, by extension, the 

entire BIT.  

40. The MFN treatment is a treaty tool that follows closely the objective and purpose of the 

International Investment Agreement (IIA) itself. The dispute settlement arrangements are 

inextricably related to the protection of foreign investors, as they are also related to the 

protection of rights of traders68. According to the Ambatielos claim, this protective purpose 

accounts for the fact that international judicial bodies consider these dispute settlement 

arrangements not as a mere procedural mechanism but as arrangements provided better to 

protect the rights of traders and investors abroad69. 

41. The same issue was confronted by the Siemens v. Argentina tribunal, which rejected the 

view that MFN treatment only covers “treatment of transactions of a commercial and 

economic nature in relation to exploitation and management of investments”. It held that 

the Argentine-Germany BIT itself, together with other treaties of investment protection, 

had as a distinctive feature special dispute settlement mechanisms not normally open to 

investors. Access to these mechanisms is part of the protection under the treaty as it formed 

part of the advantages accessible through an MFN clause70. This constitutes precedent 

clearly applicable to the case at hand, as there is a substantial difference between the 

arbitral clauses of the Eastasia BIT and Euroasia BIT and since that of the former is more 

																																																																				
68 Idem. 
69 The Ambatielos claim (United Kingdom v. Greece) (1956), Reports of International Arbitral Awards (vol. XII) 

83,at ¶106. 
70 Siemens AG v. The Argentine Republic, decision on jurisdiction, 3 Aug. 2004, ICSID Case No. ARB/02/8 

(hereinafter Siemens vs. Argentina)  
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favourable, it has become accessible to Peter Explosive by virtue of the MFN clause of the 

latter. 

2. By proper interpretation of the Euroasia BIT, the MFN clause covers dispute 

settlement provisions from third-party BITs. 

42. The MFN clause is governed by the ejusdem generis principle, in that it may only apply to 

issues belonging to the same subject matter or the same category to which the clause 

relates71. The Maffezini conclusion mentioned above was justified by the Tribunal with the 

use of this principle. It said, “of course, the third-party treaty has to relate to the same 

subject matter as the basic treaty, be it the protection of foreign investments or the 

promotions of trade, since the dispute settlement provisions will operate in the context of 

these matters; otherwise there would be a contravention of that principle.”72  

43. The above ruling should clearly be applied in this case as the MFN clause under the 

Euroasia BIT clearly contemplates a broad coverage of the MFN treatment with the phrase 

“to such other investment matters regulated by this agreement”73. If there was to be an 

exception to the BIT’s coverage, the same should have been expressly provided. In the 

case at hand, no such exception was made. Therefore, the phrase “to such other investment 

matters” should necessarily include the settlement of disputes. 

44. Furthermore, a treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object 

and purpose, the context for which shall comprise, in addition to the text, and its preamble 

																																																																				
71 Most Favoured Nation Treatment, UNCTAD, supra. 
72 Maffezini v. Spain, supra. 
73 Euroasia BIT, Exhibit C1, Article 3. P.41 
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and annexes74. The MFN-containing Euroasia BIT says in its preamble that it recognizes 

the importance of providing effective means of asserting claims and enforcing rights with 

respect to investments under national law as well as though international arbitration75. This 

BIT itself acknowledges the duality of the arbitral choice and recognizes the importance of 

effectively bringing about claims and enforcement of rights. Therefore, notwithstanding its 

own arbitral clause which provides for local prearbitral steps, its purpose can be achieved 

by a more favourable treatment—neutral international arbitration—from other treaties, 

which may lawfully be invoked by way of the MFN clause.  

 

 

 

 

 

 

 

 

 

 

 

	

 

																																																																				
74 Article 31, VCLT, supra. 
75 Euroasia BIT, supra. 
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ARGUMENTS ON MERITS 

I. THE CLAIMANT MADE A VALID INVESTMENT IN LIGHT OF THE CLEAN 

HANDS DOCTRINE 

A. The clean hands doctrine is not applicable in this case. 

45. The Euroasia BIT, which is the applicable BIT in this case because Peter Explosive was a 

Euroasian citizen at the time he filed his claim76 and his investment is covered under 

Article 11 of the Euroasia BIT77, does not provide for any provision which equates to the 

clean hands doctrine. 

46. Even if the Eastasia BIT applies, the term “invested” in the definition of an investment78 

must be interpreted as pertaining only to the time when the investment was made.79 

 

B. In the alternative, Peter Explosive complied with the laws of Oceania, proving 

compliance with the clean hands doctrine. 

 

47. The Claimant will now endeavor to prove that even if the clean hands doctrine is 

applicable, as alleged by the Respondent in its Answer to the Request for Arbitration, Peter 

Explosive did not violate the laws of Oceania. 

																																																																				
76 ¶ 4, P.O. No. 3, p.56; R.A.dated 11 September 2015, p.2. 
77 Exhibit C1, p.45  
78 Article 1.1, Eastasia BIT, Exhibit R1, p.46  
79 Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3 (hereinafter Metaltech vs. Uzbekistan)  
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1. Peter Explosive obtained a license before commencing arms production. 

48. The Environment Act 1996 provides that arms production may not be commenced before 

an arms producer obtains an environmental license from the National Environment 

Authority of Oceania.80 

49. Peter Explosive complied with such requirement on July 23, 1998 when the National 

Environment Authority issued an environmental license approving the commencement of 

arms production by Rocket Bombs.81 

2. There is no clear and convincing proof as regards the corruption allegation 

against Peter Explosive.  

 

50. The allegation of bribery against Peter Explosive because of the private meeting between 

him and the National Environment Authority must not be given any weight by this 

Tribunal for Respondent’s failure to show the required “clear and convincing evidence”82. 

51. This is proved by the following reasons: (1) the trial for the bribery charges against Peer 

Explosive is still ongoing83 and in the absence of final judgment as to his guilt, the 

Claimant respectfully submits that it is not the province of this tribunal to rule upon his 

guilty; (2) there is no propensity for Peter Explosive to commit a crime as there are no 

other criminal actions against him84; (3) the conviction of the President of the National 

Environment is not related to Peter Explosive85; and (4) the willingness of the NEA 

																																																																				
80 ¶ 1, P.O. No.2, p.55; ¶ 4 of the Facts, P.O. No.1 , p.32  
81 ¶ 6, P.O. No.1, p.33  
82 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13 (hereinafter: EDF vs. Romania) 	 
83 ¶ 19, P.O. No. 1, p.37  
84 ¶ 5, P.O. No. 2, p.56  
85 ¶ 18, Facts, P.O. No. 1, p.36  



Memorial for the Claimant 

Team Bhandari | 33	
	

President to testify against Peter Explosive is tainted by the non-prosecution agreement 

between the former and the General Prosecutor’s Office86.  

52. The license then, which is only incidental to the investment of shares of stock87 and not an 

investment itself88, was obtained in accordance with the law. 

3. Peter Explosive subsequently complied with the environmental requirements of 

the Environment Act 1996. 

 

53. Although there is a requirement to adjust production line before acquisition of the license 

under the Environment Act 199689, such a requirement does not compel complete 

compliance prior to the issuance of the license. In fact, this requirement is only subject to 

the satisfaction of the National Environment Authority.90 

54. This can be gleaned from the features of the subsidy option. In providing that “possession 

of an environmental license approving the commencement of arms production is not 

necessary to obtain a subsidy,”91 Oceania is cognizant and accepts a situation that an 

enterprise’s compliance is still on-going after a valid license has been issued.  

55. Such interpretation is further corroborated by how expensive the adjustment of the 

machinery is92 since it entails the impossibility of completely fulfilling the requirement in a 

short period of time. This is the precise reason why the subsidy application may still be 

																																																																				
86 ¶ 5, P.O. No. 2, p.56  
87 Article 1.1(b), Euroasia BIT, Exhibit C1, p.40  
88 Article 1.1(c), Euroasia BIT, Exhibit C1, p.40  
89 ¶ 4, Facts, P.O. No.1 , p. 32; ¶ 1, P.O. No. 2, p.55  
90 ¶ 1, P.O. No. 2, p.55  
91 ¶ 1, P.O. No. 2, p.55  
92 ¶ 4, Facts, P.O. No.1, p.33  
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done after six years from the final decision (whether granted or not) for a previous 

application93.   

56. It is also deducible that the subsidy grant lasts for six years, proving that the Republic of 

Oceania is well aware of how demanding the adjustment of the production line is and thus, 

sanctions the compliance with the same in a long period of time. 

57. The National Environment Authority’s action paved the way for the compliance because 

by issuing the license, Peter Explosive was able to commence operations, conclude 

contracts, gain profits, and use such profits for the compliance of the environmental 

requirements, which he fully complied with on January 1, 201494. 

58. By allowing Peter Explosive to commence productions, he was able to help the local 

community of Valhalla through the rehiring of the previous employees, the conclusion of 

contracts with Oceanian companies, and the opening of new factories.95 Peter Explosive 

certainly maximized effective utilization of economic resources and improved the living 

standards96 of the Valhallan people. 

59. The National Environment Authority then issued the license in promotion and protection of 

Peter Explosive’s investment, in accordance with the Euroasia BIT, while still upholding 

the integrity of the local laws of Oceania. 

 

																																																																				
93 Last sentence, ¶ 1, P.O. No.2, p.55  
94 ¶ 13, Facts, P.O. No.1, p.35  
95 ¶¶ 11 and 12, UFacts, P.O. No.1, p.34  
96 ¶ 4, Preamble, Euroasia BIT, Exhibit C1, p.40  
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4. Even assuming that there is a violation, Oceania is estopped from raising it as a 

defense. 

 

60. Oceania never once questioned the validity of the license issued in 1998, or the investment 

itself, at least not until 2015, or 17 years thereafter. This long period of time shows 

acquiescence97 of the part of Oceania, thereby barring it from raising any violation as a 

defense98.  

II. PETER EXPLOSIVE’S INVESTMENT WAS EXPROPRIATED BY THE REPUBLIC OF OCEANIA. 

 

A. Peter Explosive has a right against expropriation under the Euroasia BIT. 

 

61. Peter Explosive, an investor under Article 1 of the Euroasia BIT99, has the right to be 

protected against direct or indirect expropriation. 

62. Paragraph 1, Article 4, of the Euroasia BIT100 provides that “Investments by investors of 

either Contracting Party may not directly or indirectly be expropriated, (nationalized) or 

subject to any other measure the effects of which would be tantamount to expropriation (or 

nationalization) in the territory of the other Contracting Party except for  public purpose.” 

 

 

																																																																				
97 Shaw, International Law:  “Acquiescence occurs in circumstances where a protest is called for and does not 

happen in time in the circumstances. In other words, a situation arises which would seem to require a response 
denoting disagreement and since this does not transpire, the state making no objection is understood to have 
accepted the new situation.” 

98 Fraport vs. Philippines, Paragraph 347, Award dated May 18, 2010; Inmaris Peretroika vs. Ukraine, ¶140, Award 
dated March 18, 2010; Desert Line vs. Yemen, ¶ 119, Award dated February 6, 2008. 

99 Exhibit C1, p.40  
100 Exhibit C1, p.42  
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B. The Republic of Oceania violated this right by virtue of Executive Order of May 

1, 2014. 

 
63. By virtue of the sole effects doctrine, as embodied in Metalclad v. Mexico101 and 

developed by Tecmed vs. Mexico,102 Starret Housing Corporation vs. Iran,103 Occidental 

Exploration and Production Co. vs. Ecuador,104 Tippets vs. Iran,105 Feldman vs. Mexico106, 

there is an indirect de facto expropriation in this case by virtue of the effects of the 

Executive Order to Peter Explosive’s investment. 

																																																																				
101 Metalclad Corporation v Mexico, Award, ICSID Case No ARB(AF)/97/1, (2001) (hereinafter: Metalclad vs. 

Mexico): “use or reasonably to be expected economic benefits of the property” is sufficient to find expropriation.” 
This, likewise, can be considered as a broad definition of INDIRECT EXPROPRIATION (with the litigation 
strategy in Ethyl Case). 

102  Técnicas Medioambientales Tecmed SA v Mexico, Award, ARB(AF)/00/2, 10 ICSID Rep 130, (2004) 
(hereinafter Tecmed vs. Mexico) at ¶ 121: We find no principle stating that regulatory administrative actions are 
per se excluded from the scope of the Agreement, even if beneficial to the society as a whole – such as 
environmental protection – particularly if the negative economic impact of such action on the financial position of 
the investor is sufficient to neutralize in full the value, or economic or commercial use of its investment without 
receiving any compensation whatsoever. 

103Starrett Housing Corporation, Starrett Systems Inc and Starrett Housing International Inc v. Government of the 
Islamic Republic of Iran, Bank Omran, Bank Mellat and Bank Markazi, Iran-United States laims Tribunal, Case 
No. 24: rendering rights useless that they must be deemed to have been expropriated, even though the State does 
not purport to have expropriated them. 

104 Occidental Exploration and Production Company v Ecuador, Judgment, [2005] EWHC 774 (Comm), IIC 279 
(2005), 29th April 2005, Commercial Court: “a deprivation of taking may occur under international law (despite 
the absence in the treaty) through interference by a state in the use of the property or with the enjoyment of its 
benefits, even where legal title to the property is not affected (such as ownership).” 

105 Tippets, Abbett, McCarthy, Stratton v TAMS-AFFA Consulting Engineers of Iran, , Iran-United States laims 
Tribunal, (Case No. 7): The ‘intent of the government is less important than the effects of the measures on the 
owner, and the form of the measures of control or interference is less than the reality of their impact’ (¶ 77).	

106 Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1: To paraphrase Azinian, 
not all government regulatory activity that makes it difficult or impossible for an investor to carry out a particular 
business, change in the law or change in the application of existing laws that makes it uneconomical to continue a 
particular business, is an expropriation under Article 1110… 

Reasonable governmental regulation of this type cannot be achieved if any business that is adversely 
affected may seek compensation, and it is safe to say that customary international law recognized this. 
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1. Peter Explosive lost control over his investment. 

 

64. In Sempra vs. Argentina107, the ICSID tribunal said that “a finding of indirect expropriation 

would require more than adverse effects. It would require that the investor no longer be in 

control of its business operation, or that the value of the business have been virtually 

annihilated.”   

65. Although the ICSID ruled that there was no expropriation in that case because Sempra 

retained control over the business, such is not the case for Peter Explosive. Peter Explosive 

was unable to sell the shares in the company to a third person108 as an inevitable effect of 

the Executive Order, Section 1(a) of which provides: 

All property and interests in property that are in the Republic of Oceania 
that are or hereafter come within the possession or control of any person 
(including any foreign branch) of the following persons are blocked and 
may not be transferred, paid, exported, withdrawn, or otherwise dealt in. 

66. Though by law, Peter Explosive still owns the assets being dealt with, the effects of the 

Executive Order show that by fact, he totally lost control over the same.  

2. Peter Explosive’s investment decreased in value. 

 

67. In CME vs. Czech Republic109, the UNCITRAL tribunal ruled that a “deprivation” thus 

occurs under the Treaty whenever a State takes steps “that effectively neutralize the benefit 

of the property for the foreign owner.” In this case the Czech Republic effectively deprived 

CME, a Dutch corporation, of its 99% equity interest in CNTS, a Czech television services 

																																																																				
107 Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16: ¶ 285, Award dated 

September 28, 2007. 
108 ¶ 17, Facts, P.O. No.1, p.36  
109 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Partial Award dated September 13, 2001, ¶150. 
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company, when Czech Republic amended its Media Law. As put by the UNCITRAL, “the 

Media Council’s actions and omissions, caused destruction of CNTS’s operations, leaving 

CNTS as a company with assets but without business.  

68. Similarly, Peter Explosive was the only company designated by the sanctions, and that it 

resulted in the deterioration of Rocket Bombs’ business and in a rapid decrease in the value 

of its shares110 to the point that it was reduced to almost zero111. Such rapid decrease in the 

value of its shares is the necessary and direct effect of the Executive Order112, to wit:  

[A]ny contract concluded with the blocked person is declared to be no 
longer effective and any contracting party of the blocked persons is released 
from its contractual obligations towards the latter. Any person who engages 
in the business dealings with the blocked person, even in the unrelated 
matter, will be automatically treated as such a blocked person. 

69. In pursuance to this, since the sanctions included a ban on business operations with such 

persons [and] suspending existing contracts,  all the Oceanian companies that contracted 

with Rocket Bombs issued formal notices, declaring that… they were no longer bound by 

the provisions of the respective contracts and that they had no intention to perform them.113  

This indisputably made the working assets (funnelled through contractual obligations) of 

Peter Explosive stale and valueless.   

70. Hence, the decrease in value of Peter Explosive’s investment is the necessary effect of the 

executive order. 

 

																																																																				
110 ¶17, Facts, P.O. No. 1, p.36  
111 ¶ 7, Circumstances of the Dispute, R.A., p.5  
112 Section 1(b), Executive Order 1 May 2014, Exhibit C2, p.52  
113 ¶ 17, Facts, P.O. No. 1, p.36  
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3. The effects of the Executive Order are permanent and irreversible. 

 

71. When there is no immediate prospect of the resumption of an alien’s right to enjoy his 

property, the effects become permanent.114 In this case, there is an absence of such right by 

virtue of the following facts: (1) the sanctions of the Executive Order the illegality of all 

future contracts with the blocked person, leaving no room for resuscitation in the aftermath 

of the Executive Order; and (2) the Executive Order has been in effect for two years and 

there is an absence of any indication that Oceania would lift the EO since the same is 

premised on a rather unstable stance of the International peace and security, making the 

loss permanent 

72. And even assuming that the Executive Order would be lifted, Peter Explosive’s investment 

had no more value as it was reduced to zero, rendering such loss irreversible. 

C. The Executive Order was not a valid exercise of the police power of Oceania. 

 

73. For there to be a non-compensable taking, such measure must be carried out for a public 

purpose, under due process of law, and in a non-discriminatory manner. 115  These 

requirements are cumulative in nature and the Republic of Oceania failed to comply with 

any of the foregoing. 

 

																																																																				
114 Harvard Draft Convention on the International Responsibility of States for Injuries to Aliens, as used by the 

UNCITRAL tribunal in Pope & Talbot vs. Canada and the Iran-United States Claims Tribunal. 
115 Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay, ICSID Case No. 

ARB/10/7, Methanex Corporation v United States, Partial award, IIC 166 (2002), 7th August 2002, Ad Hoc 
Tribunal (UNCITRAL): as a matter of general international law, a non-discriminatory regulation for a public 
purpose, which is enacted in accordance with due process and which affects, inter alios, a foreign investor or 
investment is not deemed expropriatory and  compensable unless specific commitments had been given by the 
regulating government to the then putative foreign investor contemplating investment that the government would 
refrain from such regulation (this is supported by Revere Copper and Brass Inc. v. OPIC) 
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1. The Executive Order was not for a public purpose. 

74. The International Emergency Economic Powers Act, on which the validity of the 

Executive Order is hinged, requires that there must be an unusual and extraordinary 

threat.116  In several cases and involving Argentina117, the ICSID ruled that there is public 

purpose in the form of economic threats when there is “widespread unemployment, riots, 

the fall of the government, a default on the country's foreign debt, the rise of alternative 

currencies and the end of the fixed exchange rate.”   

75. In this case, there is an absolute absence of actual peril on Oceania especially on its 

economy or security.  

2. The Executive Order was not carried out under due process of law. 

76. As ruled by the  ICSID tribunal in ADC Affiliates vs. Hungary118:  

“Due process of law”, in the expropriation context, demands an actual and 
substantive legal procedure for a foreign investor to raise its claims against 
the depriving actions already taken or about to be taken against it. Some 
basic legal mechanisms, such as reasonable advance notice, a fair hearing 
and an unbiased and impartial adjudicator to assess the actions in dispute, 
are expected to be readily available and accessible to the investor to make 
such legal procedure meaningful. In general, the legal procedure must be 
of a nature to grant an affected investor a reasonable chance within a 
reasonable time to claim its legitimate rights and have its claims heard. If no 
legal procedure of such nature exists at all, the argument that “the actions 
are taken under due process of law” rings hollow. And that is exactly what 
the Tribunal finds in the present case.   

																																																																				
116 ¶ 7, P.O. No. 2, p.56 of the record. 
117 Siemens vs. Argentina, Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16, 

and CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8  
118 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary, ICSID Case No. 

ARB/03/16, ¶ 435  
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77. Although Peter Explosive may have been notified, albeit through mass media rumors, that 

there will be an Executive Order, it is undeniable that Peter Explosive had not been 

accorded due process in the implementation of the Executive Order. 

78. First, Section 9 of the Executive Order119 provides that it “does not intend to, and does not, 

create any right or benefit, substantive or procedural, enforceable at law by any party 

against the Republic of Oceania.” This is a positive act of denial of remedies.  

79. Second, the Executive Order automatically, without actual determination of merits, 

attaches sanctions against the blocked persons. As such, there is no time for the Claimant 

to raise his legitimate claim against the adverse effect of the enactment. This is tantamount 

to denial of justice which is recognized as a violation of customary international law.  

80. One can glean from the provisions of the Executive Order that there is no room for 

discretion and determination in implementing the same. As such, transacting with the 

Republic of Euroasia ipso facto and ipso jure attaches the sanctions. In the absence of 

discretion in the mode of implementation, the Executive Order cannot benefit from 

“margin of appreciation.”  

3. The Executive Order was discriminatory. 

 

81. As provided under Paragraph 17 of the Uncontested Facts120, in the arms production sector, 

Rocket Bombs was the only company designated by the sanctions. 

82. Further, Section 1(a), paragraph (i)121 thereof clearly singles out the arms production 

service under the defense sector. It provides:  

																																																																				
119 Exhibit C2, p. 52  
120 P.O. No. 1, p.36 of the record. 
121 Exhibit C2, p.52  
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(P)ersons operating in such sectors of the Euroasian economy such as 
financial services, energy, metals and mining, engineering, and defense, in 
particular arms production services. 

83. As embodied in the legal maxim, expressio unius est exclusion alterius, the expression of 

one thing is to the exclusion of the other. Such singling out clearly means that Oceania 

specifically targeted Rocket Bombs and made sure that its investment would suffer.  

84. This can be inferred from the fact that Peter Explosive, being one of the largest arms 

production companies in Oceania and the only company engaged in business with 

Euroasia122, Oceania knew of such fact.  In relation to this, Oceania had to specifically 

mention the arms production industry, knowing that only Peter Explosive would be 

affected, to ensure that he will be sanctioned.  

 

4. Even if the Executive Order is for a public purpose, just compensation is still 

required.  

85. The Euroasia BIT itself provides that even though the expropriation may be carried out 

under the exception of public purpose, the “expropriation shall be carried out under due 

process of law on a non-discriminatory basis and shall be accompanied by provisions for 

the payment of prompt, adequate and effective compensation.”123  

86. This is further supported by the case of Tecmed vs. Mexico:124  

It is understood that the measures adopted by a State, whether regulatory or 
not, are an indirect de facto expropriation if they are irreversible and 
permanent and if the assets or rights subject to such measure have been 
affected in such a way that any form of exploitation thereof has disappeared; 
i.e., the economic value of the use, enjoyment or disposition of the assets or 

																																																																				
122 ¶12, Facts, P.O. No. 1, p.34  
123 ¶ 1, Article 4, Euroasia BIT, Exhibit C1, p. 42  
124 ICSID Case No. ARB (AF)/00/2, 29 May 2003, ¶116 
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rights affected by the administrative action or decision have been 
neutralized or destroyed. 

87. This means that even if there is public purpose, the Republic of Oceania should still have 

paid Peter Explosive just compensation.  In this case, Peter Explosive did not even have a 

chance to evaluate whether prompt, effective, adequate, and effective compensation was 

paid in accordance with the BIT because no compensation whatsoever was paid by 

Oceania to Peter Explosive. 

 

D. The Executive Order was not issued to protect an essential security interest. 

 

88. To justify the invocation of the essential security interest clause as an excuse in the non-

performance of treaty obligations, such clause must be subjected to strict limitations to 

avoid possible abuse.125 

 

1. The essential security interest provision of the Euroasia BIT is not self-judging. 

 

89. As ruled by the ICSID tribunal in CMS vs. Argentina126, “when States intend to create for 

themselves a right to determine unilaterally the legitimacy of extraordinary measures 

importing non-compliance with obligation assumed in a treaty, they do so expressly.”  

90. In this case, Article 10 of the Euroasia BIT does not provide for any express provision that 

the Republic of Oceania is free to determine on its own when there is an essential security 
																																																																				
125 International Law Commission Commentary on the Articles on Responsibility of States for Internationally 

Wrongful Acts, p.80. 
126 ICSID case No. ARB/01/8, Award 12 May 2005, paragraph 370; Enron Corporation and Ponderosa Assets, L.P. 

v. Argentine Republic, ICSID Case No. ARB/01/3: “truly exceptional and extraordinary clauses such as a self-
judging provision normally must be expressly drafted to reflect that intent, as otherwise there can well be a 
presumption about not having that meaning in view of its exceptional nature.” 
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interest at stake. Therefore, such preliminary determination must be subjected to some 

form of judicial review to avoid abuse.127 

 

2. The essential security interest clause was not invoked in accordance with 

Article 25 of the Articles of  State Responsibility Against Internationally 

Wrongful Acts. 

 

91. Under Article 25 of the ARSIWA, the measure must have been the only way for the State 

to safeguard an essential interest against a grave and imminent peril.128 The Republic of 

Oceania failed to show that the Executive was a last resort measure and that there is a 

grave and imminent peril. 

92. The Republic of Oceania could have waited for the decision of the United Nations Security 

Council pursuant to its responsibility as a member of the UN considering that the issue is 

already pending before the UN SC129. In the meantime, it could have been more prudent 

and more faithful to the objective of maintaining international peace if the Republic of 

Oceania had enacted measures that are interim in nature for easy redefinition once the 

stance of the international community relating to the legality of the secession and 

annexation becomes more definitive.  

93. There is also an absolute absence of showing of any grave and imminent peril both 

domestically and internationally as the intervention was not directed towards Oceania and 

the same was even bloodless and peaceful.   
																																																																				
127 Case Concerning Gabč ıḱ ovo-Nagymaros Project (Hungary v. Slovakia), 1997, I.C.J. (September 25)  
128 The ICSID tribunals in CMS and Enron examined the necessity defense under customary international law and 

discussed Article 35 of the ARSIWA (OECD, Essential Security Interests under International Investment Law) 
129 ¶ 3, P.O. No. 2, p.56  
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III. PETER EXPLOSIVE DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED BY HIS 

INVESTMENT. 

A. Peter Explosive exercised due diligence by negotiating the second contract. 

94. In renewing the arms production contract, Peter Explosive and John Defenceless could 

have chosen to just simply agree that the contract is effectively renewed without any other 

further action. However, Peter Explosive, knowing the situation between Eastasia and 

Euroasia, talked with Euroasia130 to discuss whether they should continue with the contract 

and if there will be changes in the terms. As Minister of Defense, John Defenseless also 

knew of the situation, being part of debates in Euroasia131. Hence, Peter Explosive and 

John Defenseless took everything into consideration and they would not have renewed the 

contract  had they known that things would escalate.  

 

B. Peter Explosive did not commit any act or omission that is willful or negligent. 

95. According to Article 39 of the ARSIWA, “In the determination of reparation, account shall 

be taken of the contribution to the injury by willful or negligent action or omission of the 

injured State or any person or entity in relation to whom reparation is sought.” In this case, 

there is an absence of such willful or negligent action or omission.  

96. First, it was only after the contract of February 28 2014 was concluded that Euroasia 

annexed Fairyland to it and Oceania expressed its bias in favor of Eastasia. Pending such 

decisions, Peter Explosive has no indication of their biases. 

																																																																				
130 ¶15, Facts, P.O. No1, p.35  
131 ¶ 3, P.O. No. 2, p.26  
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97. Second, such conflict is between Euroasia and Eastasia. Rocket Bombs, being located in 

Oceania, a State which is not involved in the conflict, could not have expected to receive 

sanctions from Oceania. It must be remembered that the international community was 

divided into two: one favoring the secession, and the other against it.132 Oceania could 

have been part of the camp recognizing the succession.  

98. Third, no arms have been delivered yet pursuant to the second contract and there is no 

indication that such arms delivered pursuant to the first contract were used for aggression. 

In fact, the intervention remained bloodless and peaceful. 

99.  Fourth, the fact that the new contract is not the first contract that Peter Explosive entered 

into with Euroasia is proof that Peter Explosive only continued the regular course of 

business. It was his honest belief that he could continue the business as he has already been 

doing so since 2000.  

C. In any case, Peter Explosive’s actions are neither material nor significant in the 

issuance of the Executive Order. 

 

100. In Yukos vs. Russia133, the UNCITRAL tribunal ruled that there was contributory fault on 

Yukos because of its abuse of the tax treaties of Russia. Such abuse was material and 

significant to justify the distribution of liability between Yukos and Russia. Such a 

decision implies that an act or omission must be material and significant to amount to 

contributory fault.  

101. In this case, even assuming that fault existed, it was neither material nor significant to the 

measure at hand because whether or not Peter Explosive entered into the contract, the 

																																																																				
132 ¶ 14, Facts, P.O. No.1, p. 35  
133 Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, PCA Case No. AA 227  
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measure would have still been issued because its aim was allegedly to uphold its 

international responsibility.  
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PRAYER FOR RELIEF 
 

102. For the reasons above, Claimant respectfully requests this Tribunal to find, respectively 

order: 

a. This Tribunal may exercise its jurisdiction under the Agreement between 

the Republic of Oceania and the Republic of Euroasia for the Promotion and 

Reciprocal Protection of Investments dated 1 January 1995 (“the Euroasia 

BIT”). 

b. Claimant made a protected investment, especially in the light of the “clean 

hands: doctrine with reference to Article 1.1 of the Eastasia BIT; 

c. Claimant’s investment was expropriated by the Respondent; and 

d. Claimant did not contribute to the damage suffered by his investment.    
 

 

 

 

 

 

 

 

Respectfully submitted on September 19, 2016 by 

BHANDARI 

 

On behalf of the Claimant 

PETER EXPLOSIVE 
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