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STATEMENT OF FACTS 

 

1. On February of 1998 Peter Explosive, the CLAIMANT, who is a resident of the region 

of Fairyland, acquired 100% of shares of Rocket Bomb. When CLAIMANT acquired 

such shares the company was in terrible financial situation, unable to manufacture 

weapons, once it had lost its environmental license.  The company was located in 

Oceania, in the city of Valhalla, which heavily depended on the employability of the 

company, and the decline of the company lead to the decline of the town itself. 

2. In order to guarantee that the company would be back on business, CLAIMANT had to 

obtain a license from the National Environment Authority of Oceania. The threshold for 

the concession of such license was high and CLAIMANT had to make several 

adjustments in the production line to obtain it. The CLAIMANT was short on resources 

to make such adjustment at that time, and requested a subsidy from Oceania’s 

government to allow the purchase of the required equipment.  

3. On 23 July 1998, CLAIMANT obtained the environmental license granting the right for 

the production of weapons. However, its request for a subsidy was denied, making it 

impossible for CLAIMANT to resume production.  

4. On 23 December 1998, CLAIMANT was able to agree on a good deal with the 

government of Euroasia. It was agreed that Rocket Bombs would supply weapons for 

fifteen years for the government of Euroasia and part of the payment would be made in 

advance, allowing Rocket Bombs to resume production. 

5. After this deal, CLAIMANT’s company became prosperous, and CLAIMANT kept 

investing in Rocket Bombs in order to modernize the production line, complying with all 

the requirements set forth by the Environment Act 1996. Due to CLAIMANT’s 

investments and hard work on Rocket Bombs, the company became one of the largest 

arms producers in Oceania. The city of Valhalla benefited from the improvement of the 

company accomplished by CLAIMANT.  

6. However, the production line was bound to close when the company's main contract, 

signed by the Ministry of National Defense of the Republic of Euroasia, was reaching its 

end. In order to overcome such matter, another contract proposed by the Euroasia’s 

Minister of National Defense was signed and would start on 1 April 2014. 
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7. One month before the start of the operations under the new contract, Fairyland, a 

territory that used to belong to Eastasia, returned to Euroasia’s territory. The decision on 

joining Euroasia was made through a referendum organized by the authorities of 

Fairyland that decided two matters, first to leave Eastasia and, second, to join Euroasia. 

The decision was made in virtue of the fact that the majority of the residents of Fairyland 

had cultural and historical roots in Euroasia.  However, the Republic of Oceania did not 

recognize the annexation. 

8. As means of demonstrating such objection, the government of Oceania imposed a system 

of sanctions and issued an Executive Order blocking the property of persons that 

allegedly contributed to the situation in Eastasia. It was also determined that the clients 

or providers of the companies affected by the sanction had to terminate all legal relations 

with them. 

9. In light of this, all of Oceania’s companies that had contracts with Rocket Bombs thereon 

declared all legal obligations extinguished. In addition, due to the block in the assets, 

CLAIMANT could not sell the shares of its company, with the share’s value dropping 

almost to zero. Due to the entire situation, CLAIMANT’s business, which he had 

invested for more than sixteen years, had no more value, due to decisions taken by 

Oceania’s government.  

10. On 11 September 2015 CLAIMANT commenced arbitral proceedings before the ICC 

pursuant to Art. 8 Eastasia BIT accessed through Art. 3, the MFN clause, Euroasia BIT. 

CLAIMANT requests the Arbitral Tribunal to find that RESPONDENT expropriated 

CLAIMANT’s investment through the sanctions introduced by the Executive Order of 1 

May 2014 and to award CLAIMANT compensation. RESPONDENT submitted its 

Answer to the Request for Arbitration on 30 September 2015. 
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ARGUMENTS ON JURISDICTION 

I. The Arbitral Tribunal has jurisdiction to hear the dispute between the 

parties, pursuant to the Euroasia BIT 

 

11. In order to determine whether the Arbitral Tribunal has jurisdiction over the dispute 

between the Parties, it is necessary to search for the source of consent to arbitrate the 

disputes that may arise between CLAIMANT and RESPONDENT. The case at hand 

contains two different BIT’s that are relevant for the dispute: The Euroasia BIT, a 

bilateral agreement between Oceania and Euroasia for the promotion of international 

investments; and the Eastasia BIT, a bilateral agreement between Oceania and Eastasia 

for the promotion of international investments.  

12. The Euroasia BIT must be considered the primary source of jurisdiction for this Arbitral 

Tribunal. This is because, during the timeframe that is relevant to determine the 

nationality of the investor, under the doctrine of continuous nationality, CLAIMANT 

was a national of Euroasia.  

13. It is CLAIMANT's submission that under the doctrine of continuous nationality, a person 

must possess citizenship continuously, from the date of the events that caused the 

damage until the moment of the commencement of the arbitral proceedings1. 

14. CLAIMANT officially received the nationality of Euroasia on 23 March 2014 and 

subsequently his passport was issued 2 . Therefore, the clearer and final signal of 

nationality, the passport3, was issued more than one month before the events that gave 

rise to the injury of 1 May 2014 took place 4 . At the same time, the Request for 

Arbitration made by CLAIMANT was only submitted on 11 September 20155. During 

this entire timeframe, from 23 March 2014 to 11 September 2015, CLAIMANT 

remained solely a citizen of Euroasia. 

15. Thus, the Euroasia BIT must be considered the primary source of jurisdiction for this 

Arbitral Tribunal. However, as it will be further developed6, this does not mean that the 

                                                        
1 McLachlan, Shore, Weiniger, p. 161. 
2 Procedural Order No. 2, para 4 p 56. 
3 Soufraki v. United Arab Emirates. 
4 Statement of Uncontested Facts, p 35. 
5 Statement of Claim, p 2. 
6 Infra, § 
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Eastasia BIT is not relevant for the dispute. CLAIMANT is entitled to the benefits 

provided by Art. 8 Eastasia BIT (Investor/State dispute resolution clause) and Art. 3 

Euroasia BIT, pursuant to the MFN clause. 

 

A. Art. 3 Euroasia BIT allows CLAIMANT to submit its claim to the Arbitral 

Tribunal 

 

16. It is CLAIMANT’s submission that Art. 3 Eurasia BIT, the MFN clause, allows for the 

application of the Investor/State dispute resolution clause contained in Art. 8 Eastasia 

BIT. Due to this fact, there is no need to comply with any the pre arbitral-steps in the 

national courts of Oceania for a time-span of twenty-four months before resorting to 

arbitration, under Art. 9 Eurasia BIT. 

17. This interpretation is supported by three arguments: (i) the language of the Euroasia BIT 

demonstrates the intention to apply the MFN treatment for dispute resolution issues, (ii) 

CLAIMANT has an objective advantage for not having to comply with the pre-arbitral 

step of waiting twenty-four months before bringing the claim to arbitration, and (iii) this 

twenty-four months’ requirement does not preclude the access to the investor state 

dispute resolution provision contained in Art. 8 Eastasia BIT. 

 

i. The language of the Euroasia BIT allows the application of the MFN clause for 

dispute resolution issues 

18. In order to assess if the MFN clause contained in a BIT encompasses the direct access to 

arbitration it is important to analyze the language of the treaty7. On the present case, the 

Tribunal should interpret Art. 8 Euroasia BIT. The language of the treaty expresses the 

intention of the states when they agreed upon the MFN clause. 

19. The VCLT cements such view. In Art. 31(1), the necessity of interpreting treaties in good 

faith and within the context and purpose that it was signed is highlighted8. Moreover, 

Art. 31(2) of the same legal diploma affirms that “the context for purpose of the 

                                                        
7 Schereuer, p 3; Winthershall v. Argentina. 
8 Vienna Convention on The Law of Treaties, Article 31(2) “A treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose”. 
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interpretation of a treaty shall comprise, in addition to the text, including its preamble 

and annexes (…)”9 [Emphasis added]. 

20. The wording of Art. 3 Euroasia BIT, precisely the MFN clause of the BIT, states the 

following:  

 
Each Contracting Party shall, within its own territory, accord to investments 

made by investors of the other Contracting Party, to the income and 

activities related to the investments and to such other investment 

matters regulated by this agreement, a treatment that is no less 

favorable than the accorded to its owns investors or investors of third 

party countries 10.[Emphasis added]  

 

21. This provision does not limit the application of the clause only to matters related to the 

income and activities of the investment, but also to all other investment matters regulated 

by the agreement 11 . Hence, since the Euroasia BIT disposes about the right of the 

investor to arbitrate disputes with the Host State, it falls under the scope of the 

terminology of other investment matters regulated by the Euroasia BIT. 

22. In addition to that, it is CLAIMANT’s submission that the preamble is also relevant to 

determine the intention of the states. The preamble emphasizes the positive role of 

foreign investment in general and the nexus between an investment-friendly climate and 

the stream of foreign investment in particular12. The preamble of the Euroasia BIT reads: 

 
[…] Recognizing the importance of providing effective means of asserting 

claims and enforcing rights with respect to investments under national law as 

well as through international arbitration […] 

 

23. This excerpt recognizes the importance of providing an effective means of bringing a 

claim and asserting rights. In order to do so, it explicitly refers to international 

arbitration13. In this sense, it demonstrates how much value the states gave to the right to 

                                                        
9 Vienna Convention on the Law of Treaties, Article 31(2).  
10 Exhibit C1, p 40.  
11 Schill, p 176. 
12 Siemens v Argentina. 
13 Exhibit C1, p 40. 
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arbitrate when they signed the treaty. This means that the right to arbitrate necessarily 

falls under the scope of the rights encompassed through the MFN clause. 

24. It is worth pointing out that there is no general rule on what aspects are governed by the 

MFN clause. In this sense, what set the scope of the MFN clause are the terms of the BIT 

and not a general division between jurisdiction and substantive issues14. Hence, as was 

demonstrated, the terms of the BIT allow the application of the MFN clause for the right 

to arbitrate. 

25. Corroborating with this approach, tribunals have been accepting the access to dispute 

resolution agreement through MFN clauses, as such right is seen as fundamental for the 

protection of investors15. That is so because the right to solve disputes by arbitration is as 

important to investors as others covered by MFN clauses, such as the right to not be 

subject to abrupt regulatory changes or expropriated without compensation. The 

protection of any investment is intrinsically dependent on the availability of a procedural 

investment protection capable of effectively granting these rights16. 

26. In the Mafezzini v. Spain award, the tribunal extended the MFN clause contained in the 

Spain-Argentina BIT to jurisdiction-related matters 17 . The tribunal overcame the 

necessity of complying with pre-arbitral steps by accessing the dispute resolution 

provision of the Chile-Argentina BIT through a MFN clause. Such as in the case in hand, 

the Spain-Argentina BIT included terms that indicated that the states wanted to extend 

the MFN clause to the right to arbitrate. 

27. Differently, in the Salini v. Jordan case, the tribunal did not allow the extension of the 

MFN clause to arbitration issues18. However, the reason for that was because the relevant 

BIT in the Salini case did not provide terms that allowed the interpretation that the states 

wanted to extend the application of MFN treatment to arbitration issues. Therefore, such 

case cannot serve as a precedent to the case in hand once the terms of the present BIT 

expressly allow for the access of arbitral provisions through the MFN clause. 

                                                        
14 In Suez Sociedad General de Aguas de Barcelona S.A v. Argentina the Tribunal brought a clear and precise 

definition of “treatment” by means of international investment law. 
15 Siemens v. Argentina; Maffezini v. Spain; Suez Sociedad General de Aguas de Barcelona S.A v. Argentina.  
16 Schill p 181. 
17 Maffezini v. Spain. 
18 Salini v. Jordan. 
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28. It is CLAIMANT’s submission that the mindset of RESPONDENT and Euroasia when 

they signed the Euroasia BIT was to consider the right to arbitrate as a fundamental right. 

Such view is expressed by the language of the BIT, that is the relevant aspect to be 

considered as determined both by Art. 31 of the VCLT, and the referred precedents. In 

this sense, the right to arbitrate without the need to comply with pre arbitral procedure 

contained in Art. 8 Eastasia BIT falls under the scope of the Art. 3 Euroasia BIT, and 

should be granted to CLAIMANT. 

 

ii. CLAIMANT has an objective advantage through Art. 8 Eastasia BIT 

29. CLAIMANT recognizes that it bears the burden of proving that the treatment of Art. 8 

Eastasia BIT is more favorable19. It is CLAIMANT submission that by being barred from 

pursuing arbitration after six months of negotiations, such as other nationals of third 

countries, and having to comply with a waiting time of more than twenty-four months, 

the Euroasia BIT provides to CLAIMANT a less favorable treatment than the one 

granted to other countries by RESPONDENT. 

30. The right to start an international arbitration without the necessity of pre-arbitral steps is 

granted to the nationals of Eastasia by force of Art. 8 Eastasia BIT.  This fast-track 

access to arbitration must be seen as an additional privilege in comparison to the dispute 

settlement clause contained in the Euroasia BIT. Consequently, this treatment should be 

extended to nationals of Euroasia by the application of the MFN clause contained in the 

Euroasia BIT. 

31. The possibility of starting arbitration after six months of negotiations leads to a quicker 

and more effective manner of solving the controversy at hand. That is so because the 

duty to wait for twenty-four months to start an arbitral proceeding creates a burden in the 

investor that will have little chance to advance with the settlement of the dispute20. 

32. This Arbitral Tribunal should also bear in mind that although CLAIMANT does not 

allege that RESPONDENT’s courts are incapable of rendering good decisions, it also 

should be taken into consideration the fact that lawsuits questioning the validity and 

legality of local government decisions are not always analyzed in an impartial and 

                                                        
19 Plama v. Bulgaria. 
20 Dolzer/Schreuer, p 235. 
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politically abstained environment by the local courts of that government. This is one of 

the main reasons for the inclusion of international forms of dispute resolution21.  

33. Furthermore, an investor who has easier and broader resort to arbitration has a 

competitive advantage over other investors who are not allowed to initiate investor-state 

arbitration on comparable terms22. In situations where the investor locates a great part of 

their patrimony on a certain investment, such as in the case at hand, the necessity of the 

most efficient method of dispute resolution is even more needed.  

34. For instance, CLAIMANT needs a fast compensation for his losses, since a majority of 

his resources were invested in the company.  Due to time issues and the significant 

effects of RESPONDENT’s expropriation had over CLAIMANT’s assets, it is in his best 

interest to solve the dispute in the fastest and most efficient manner possible.  

35. Therefore, CLAIMANT sustains that the advantage to access arbitration after six months 

of negotiation granted by Art. 8 Eastasia BIT is concrete and objective. 

36. RESPONDENT may argue that CLAIMANT is attempting to treaty shop. It is 

CLAIMANT's submission that the argument cannot be considered valid. This is so 

because it contravenes the main object and purpose of the MFN clause, which consists on 

the prevention of states from shielding benefits and rights in bilateral relations from their 

extension to third country investors 23 . MFN clauses entail the avoidance of 

discriminatory treatment as their primary target, intending to level the playing field with 

equal conditions for competition among foreign investors.24 

37. Thus, by seeking the most favorable condition offered by Art. 8 Eastasia BIT 

CLAIMANT is not shopping for unwarranted advantages, but acting in accordance with 

the core objective of the MFN clause contained under Art. 3 Euroasia BIT in order to 

receive an objective advantage25. 

 

                                                        
21 Dolzer/Schreuer, p 267. 
22 Schill, p 181. 
23 Schill, p 187. 
24 Schill, p 187. 
25 Schill, p 188. 
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iii. There is no public policy limitation to CLAIMANT´s right to arbitrate in the 

terms of Art. 8 Eastasia BIT 

38. It is CLAIMANT submission that the twenty-four months’ requirement set forth under 

Art. 9 Euroasia BIT cannot preclude the access to arbitration after the six months’ period 

granted by the MFN provision. It would only be possible for RESPONDENT to argue 

that the time limitation of twenty-four months would generate such preclusion if it was 

considered that such issue is a matter of public policy26.  

39. Nevertheless, the waiting time shall not be seen as a public policy issue, since other 

BITs, such as the Eastasia BIT, do not contain that limitation.  It should be argued that if 

the time requirement of twenty-four months was an issue of public policy it would be 

present in other BIT’s, including the Eastasia BIT. As can be seen by comparing the 

language of Art. 9 Eurasia BIT and Art. 8 Eastasia BIT, there is no consistency among 

them. In this sense, it is impossible to support that the necessity of appearing before local 

courts for twenty-four months before bringing a claim to arbitration is a relevant matter 

of foreign policy. Nor can it be stated that it is an indispensable part of the 

RESPONDENT’s offer to internationally arbitrate27. 

40. Having all that in mind, the MFN clause contained in Art. 3 Euroasia BIT allows 

CLAIMANT to access the right to arbitrate in the terms of Art. 8 Eatasia BIT. That is so 

because (i) the language of the Euroasia BIT suggests such interpretation, (ii) there is a 

substantial advantage in the conditions set under the Eastasia BIT and (iii) there are no 

public policy limitations precluding CLAIMANT’s access to such right through the MFN 

clause. 

 

B. CLAIMANT should be considered an investor pursuant to Art. 1 Euroasia BIT. 

41. In order to settle if the Euroasia BIT is applicable to CLAIMANT, the specific terms of 

the BIT need to be considered. This is because treaties are one of the primary sources of 

the international law on Foreign Investment28. The Euroasia BIT contains the following 

provisions: 

                                                        
26 Schill, p 188. 
27 Siemens v. Argentina. 
28 Sornarajah, p 79; Newcombe/Paradell, p 91. 
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1. The term “investment” comprises every kind of asset directly or indirectly 

invested by an investor of one Contracting Party in the territory of the other 

Contracting Party and shall include, in particular (…)  

(b) shares of companies or any other form of participation in a company; 

2. The term “investor” shall mean any natural or legal person of one 

Contracting Party who invests in the territory of the other Contracting Party, 

and for the purpose of this definition: (…) 

(a) the term “natural person” shall mean any natural person having the 

nationality of either Contracting Party in accordance with its laws; 

3. The term “territory” shall mean: 

(a) in respect of the Republic of Oceania, the territory of the Republic of 

Oceania over which it exercises sovereignty, sovereign rights and jurisdiction 

in accordance with international law; 

 

42. Hence, in order to demonstrate that CLAIMANT is protected under the Euroasia BIT, 

CLAIMANT will demonstrate that he: (i) is a natural person of Euroasia; and (ii) has 

made an investment in the territory of Oceania. 

 

i. CLAIMANT is a natural person of Euroasia. 

43. Art. 1.2(a) Euroasia BIT defines an investor as a natural person that invests in the 

territory of the other contracting party. Art. 1.2(a) also sets that a natural person is the 

one that possesses the nationality of one of the contracting parties. 

44. For the purposes of the case at hand, this Tribunal shall pay attention to the condition set 

under the BIT that the nationality is determined under the domestic law of the state 

granting the nationality. In light of this provision – that derives from the consent of the 

signatory states – the relevant law to determine if CLAIMANT is a national of Euroasia 

can only be Euroasia’s law. 

45. In situations in which the BITs provided for similar provisions for the determination of 

the investor nationality, the applicable law was the domestic law of the party granting 

nationality29. Unless the signatory states had agreed otherwise, it is heavily supported by 

scholars that, when dealing with the nationality status of the investor, the applicable law 

is that of the state granting the nationality30. 

                                                        
29 Olguin v. Paraguai; Soufraki v. United Arab Emirates. 
30 Kalderimis/Rubins/Love, p 76; Van Harten, p 114; Schreuer/Dolzer, p 45. 
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46. Regard should also be had to the fact that RESPONDENT uses such manner of defining 

the nationality of investors in its other BIT’s, as can be seen in Art. 1.2(a) Eastasia BIT. 

Hence, as a matter of policy, it is observable that when the states agreed on the form of 

defining nationality, they shared the common interest of following a practice consistent 

with the dominant international practice. This is also supported by RESPONDENT’s 

practice in its other BIT’s. 

47. Hence, this Tribunal should consider the national law of Euroasia when deciding the 

matter of CLAIMANT's nationality31, more specifically the Citizenship Act. This statute 

allows for any national of Fairyland to apply for Euroasia’s citizenship. It must be noted 

that when Euroasia’s nationality is granted, the individual loses its previous nationality 

and becomes solely a national of Euroasia. This is so because Euroasia’s law does not 

allow for dual nationality32.  

48. CLAIMANT applied for Euroasia’s citizenship under the terms of the statute and 

received Euroasia’s nationality on 23 March 2014, after its recognition by the 

government 33 . In this sense, after the recognition by the government of Euroasia, 

CLAIMANT was no longer a citizen of Eastasia, but a citizen recognized under the laws 

of Euroasia, fulfilling the requirement of Art. 1.2(a) Euroasia BIT. 

49. RESPONDENT may argue that the Citizenship Act created by Euroasia’s government is 

arbitrary. The definition of arbitrary is of something that is made without regard to the 

facts, circumstances and procedures34. It is CLAIMANT’s submission that in the present 

case the exactly opposite occurred.   

50. The citizenship act created by Euroasia’s government 35  granted the possibility for 

citizens from fairyland to apply for Euroasia’s nationality, but never obliged anyone to 

be a national of Euroasia. In addition, the concession of the nationality to CLAIMANT 

obeyed the legal procedure set by the citizenship act. That is so because CLAIMANT 

made a valid request that was accepted by the Euroasia government after analysis of the 

circumstances and facts 36 . Once there is a legal procedure for the concession of 

                                                        
31 McLachlan/Shore/Weiniger, p 161. 
32 Procedural Order No. 2, para 4 p 56. 
33 Procedural Order No. 2, para 4 p 56. 
34 Black’s Law Dictionary. 
35 Procedural Order No. 2, para 4 p 56. 
36 Procedural Order No. 2, para 4 p 56. 
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nationality and the circumstances of each individual case were considered in order to 

grant the nationality, the citizenship act cannot be considered arbitrary.  

51. It is important to stress that in order for the law not to be considered arbitrary, it is not 

necessary for the state granting the nationality to have the consent of the other state, from 

which the applicant is disconnecting from. In a case of state succession, such as the one 

at hand, it is crucial to give the power of choice for the population: if the citizen wants to 

remain a national of the former country, he can. However, if he wants to receive the 

nationality of the succeeded state, he can as well37. In this sense, CLAIMANT’s request 

and grant of nationality should be deemed as valid.  

52. In summary, Art. 1.2(a) provides a method to determine the nationality of a natural 

person. Following such method, the relevant laws are the domestic laws of Euroasia, and, 

under such laws, CLAIMANT is an Euroasian citizen. The law and the proceedings that 

lead to this qualification are not authoritative. Finally, during the entire timeframe that is 

relevant to the dispute, CLAIMANT was a national of Euroasia. Taking all that in 

consideration, CLAIMANT qualifies as an investor pursuant to Art. 1.2(a) Euroasia BIT. 

 

ii. CLAIMANT has made an investment in the territory of Oceania.  

53. The definition of investment under the Euroasia BIT is broad. Art. 1(b) states that assets 

directly invested by one individual of one contracting party in the territory of the other 

contracting party, including shares of companies, are considered an investment. In this 

sense, once CLAIMANT acquired 100% of the shares of Rocket Bomb it should be 

considered that he made an investment as provided by Art. 1.1(b) Euroasia BIT38. 

54. It is not disputed between the Parties that CLAIMANT’s investment was made in the 

territory of Oceania. The company acquired by CLAIMANT, Rocket Bombs, was 

located in Valhalla, a region of Oceania. In this sense, the region of Valhalla is a territory 

of Oceania in the terms of Art. 1.3 Euroasia BIT that defines territory as being the region 

over which Oceania exercises its sovereignty, sovereign rights and jurisdiction. 

55. In addition to the plain reading of the BIT under which CLAIMANT is protected, 

CLAIMANT’s acquisition of shares also fulfills the test proposed by the economic 

                                                        
37 Donner, p 186. 
38 Statement of Uncontested Facts, para 2 p 32. 



 
13 

 

science which defines when an allocation of resources is to be considered an investment. 

The test proposes that five aspects shall be present in order to qualify as an investment: 

(i) the transfer of funds, (ii) a long term project, (iii) the purpose of regular income, (iv) 

the participation of the person transferring the funds in the management of the project 

and (v) a business risk39. 

56. The transfer of funds occurred when Peter Explosive first acquired shares of a decrepit 

company, Rocket Bombs, in 1998, and became its sole shareholder40.  

57. When CLAIMANT acquired the shares of Rocket Bomb, the company had lost its 

environmental license for the production of arms. CLAIMANT's first move was to apply 

to obtain a new environmental license in order to be able to product arms. To obtain such 

license, CLAIMANT had to do several changes in its production order to adjust to the 

environmental requirements of Oceania41. After CLAIMANT obtained such license, it 

immediately agreed on a fifteen-year contract with Euroasia’s government for the supply 

of arms. After that contract, several others were concluded, including a new contract with 

Euroasia’s government for another six years 42 . Those facts demonstrate that 

CLAIMANT’s investment intended to be a long-term project and still is. 

58. Those different contracts concluded by CLAIMANT provided for regular income. Each 

contract for supply of arms provided for payment obligations towards Rocket Bomb and 

these regular payments provided profit for Rocket Bombs and consequently to 

CLAIMANT. This is also true in light of the fact that when RESPONDENT’s 

government imposed the system of sanctions, Rocket Bomb’s clients stated that they 

would not comply with their contractual obligations43. That fact leads to the conclusion 

that since CLAIMANT’s costumers were weapon consumers, with the main obligation of 

paying for the weapons, CLAIMANT had a regular income from the sale of the weapons 

manufactured by Rocket Bombs, a company that CLAIMANT was 100% shareholder44. 

59. The CLAIMANT was directly involved in all the matters of Rocket Bombs. As its only 

shareholder, CLAIMANT was responsible to guarantee licenses, hire employees, 

                                                        
39 Dolzer/Schreuer, p 60. 
40 Statement of Uncontested Facts, para 2 p 32. 
41 Statement of Uncontested Facts, para 4 p 32. 
42 Statement of Uncontested Facts, para 9 pp 34. 
43 Statement of Uncontested Facts, p. 36 
44 Statement of Uncontested Facts, para 2 p.32 
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modernize the production line and negotiate contracts45. In this sense, the CLAIMANT 

also fulfills the criteria of participating in the management of his investment.  

60. Finally, the investment made by CLAIMANT involved a serious risk of failure. Prior to 

CLAIMANT acquisition of shares, Rocket Bombs had lost its environmental license and 

was not allowed to produce arms. In addition, there was a downtime in the production of 

arms, leaving a serious doubt of whether the investment could be fruitful46. Therefore, 

there was a possibility of not even being able to start the production of arms. Even if it 

could start the production, there was no guarantee that it would be able to contract with 

buyers for its products. 

61. Therefore, the acquisition of 100% of the shares from Rocket Bomb by CLAIMANT 

constituted an investment in the sense of Art. 1.1(b) Euroasia BIT. In addition, 

CLAIMANT transfer of funds also fulfills the criteria of the general test accepted in 

order to be considered an investment. 

62. In conclusion, since (1) CLAIMANT is a natural person of Euroasia pursuant to Art. 

1.2(a) of the Euroasia BIT and, (2) has made an investment in the territory of Oceania 

under the terms of Art. 1.1(b) and 1.3 Euroasia BIT, CLAIMANT should be considered 

an investor pursuant to the Euroasia BIT. 

 

C. Alternatively, CLAIMANT could not comply with the pre-arbitral step set under 

the Art. 9 Euroasia BIT and the Arbitral Tribunal has jurisdiction. 

63. Even if the Arbitral Tribunal considers that CLAIMANT cannot rely on Art. 8 Eastasia 

BIT, the Arbitral Tribunal has jurisdiction to settle the dispute. RESPONDENT has 

argued that there is an obligation, in Art. 9 Euroasia BIT, for investors to comply with 

the pre-arbitral step of litigating for twenty-four months on its national courts before 

submitting any claim to International Arbitration proceedings47.  

64. It is of utmost importance to note, however, that there may be situations in which it is not 

possible to comply with the pre-arbitral steps. When such situation occurs, the party 

                                                        
45 Statement of Uncontested Facts, pp. 32-36 
46 Statement of Uncontested Facts, para 2 p 32. 
47 Answer to Request for Arbitration, p 15. 
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requested to fulfill the pre-arbitral steps should be exempted of complying with them. In 

this sense, the pre-arbitral steps are not always considered mandatory48. 

65. The VCLT provides the general rules for treaty interpretation. Art. 31 VCLT provides 

that any relevant rule of international law applicable in the relations between the parties 

shall be taken into account when interpreting the treaty49 . This is reinforced by the 

language of Art. 9(7) Euroasia BIT that states that the Tribunal shall consider the 

principles of International Law to decide the case. In this sense, the provisions of 

customary international law are applicable to interpret the treaty50. 

66. It is CLAIMANT’s submission that the obligation requiring the investor to litigate in 

national courts before submitting its dispute to international arbitration are not absolute. 

The futility rule recognizes that it is only necessary to resort to local courts if legal 

remedies are available in the courts where the investor should comply with this 

requirement. In this sense Art. 15(a) of the Draft Articles of the International Law 

Commission on Diplomatic Protection of 2006, applicable in the case in hand as 

customary international law, sets that: 

 

Local remedies do not need to be exhausted where: (a) There are no 

reasonably available local remedies to provide effective redress, or the local 

remedies provide no reasonable possibility of such redress 

 

67. In the case Ambiente Ufficio S.p.A. v. Argentina the tribunal considered that the Draft 

Articles of the International Law Commission on Diplomatic Protection of 2006 should 

be applicable as customary international law according to Art. 31 VCLT. That was so in 

order to define if Ambiente Ufficio S.p.A had to comply with the obligation of litigating 

for eighteen months in the Argentinian courts. In that case the tribunal understood that 

the futility rule was applicable, since litigating in the Argentinian courts would neither 

provide an effective redress, nor the local remedies provided a reasonable possibility of 

                                                        
48 Ablacat v. Argentina; BG Group plc v. Argentina; Alemanni v. Argentina; Ambiente Uficcio S.p.A v. 

Argentina; Urbaser S.A v. Argentina. 
49 Vienna Convention on the Law of the Treaties, Art. 31.  
50 Ioannis Kardassopoulos v. Georgia; McLachlan, at p 310. 
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such redress. In this sense, the tribunal had jurisdiction under the Argentina-Italy BIT 

despite of the fact that Ambiente Ufficio did not litigate in the Argentinian courts51. 

68. In the case at hand, it would be futile for CLAIMANT to comply with the pre-arbitral 

steps provided under the Euroasia BIT. That is so because claims that derive from 

international treaties, such as the Euroasia BIT, cannot be adjudicated in Oceania’s 

national courts, neither in accordance with the International Law, nor in accordance with 

the national laws of Oceania52.. In this sense, if CLAIMANT had litigated for twenty-

four months in RESPONDENT’s courts, he would neither have obtained an effective 

redress, nor the local remedies would provide a reasonable possibility of such redress.53 

69. Therefore, if the Tribunal considers that Art. 3 Euroasia BIT, the MFN clause, does not 

allow CLAIMANT to afford the most beneficial conditions set under Art. 8 Eastasia BIT, 

this Tribunal has direct jurisdiction under Art. 9 Euroasia BIT. Such direct jurisdiction 

derives from the fact that CLAIMANT’s compliance with the pre-arbitral step of 

litigating for twenty-four months in the courts of Oceania would be futile, in the meaning 

Art. 15(a) of the Draft Articles of the International Law Commission on Diplomatic 

Protection of 2006. That is so that claims deriving from international treaties, such as the 

Euroasia BIT, cannot be adjudicated on RESPONDENT’s national courts. 

D. Nevertheless, if the Arbitral Tribunal considers that the Eastasia BIT is 

applicable, it has jurisdiction once CLAIMANT complied with Art. 8 Eastasia 

BIT. 

70. In case that the Arbitral Tribunal considers that the Eastasia BIT is applicable, and not 

the Euroasia BIT, it has jurisdiction to settle the dispute since CLAIMANT complied 

with all of its pre-arbitral steps. Art. 8 Eastasia BIT provides:  

 
1. Disputes concerning investments between a Contracting Party and an 

investor of the other Contracting Party shall as far as possible be settled 

amicably between the parties to the dispute.  

                                                        
51 Ambiente Uficcio S.p.A v. Argentina. 
52 Procedural Order No.3, at para 5. 
53 Draft Articles of the International Law Commission on Diplomatic Protection of 2006. 
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2. If the dispute cannot be settled amicably within six months, it shall, at the 

request of an investor of the other Contracting Party, be submitted to 

arbitration. (…).54 

71. This means that any investor should, six months before referring to arbitration, attempt to 

settle the dispute amicably. This is precisely what was done by CLAIMANT. On 23 

February 2015, CLAIMANT notified Oceania’s Ministry of Foreign Affairs of his 

dispute with RESPONDENT55. Nearly seven months later, and once CLAIMANT had no 

answer from RESPONDENT, CLAIMANT submitted is Request for Arbitration 56 . 

Therefore, CLAIMANT complied with the pre-arbitral steps provided in Art. 8 Eastasia 

BIT. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
54 Exhibit R1, Art. 8 p 49.  
55 Procedural Order No. 3, para 4 p 60. 
56 Request for Arbitration, p 4. 
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ARGUMENTS ON ADMISSIBILITY 

II. CLAIMANT’s contentions are admissible.  

72. It is CLAIMANT’s submission that (A) all of its contentions are admissible under the 

Euroasia BIT. Nevertheless, (B) even if the Arbitral Tribunal considers that the Eastasia 

BIT is applicable, CLAIMANT’s contentions are still admissible. Alternatively, (C) if 

the Arbitral Tribunal considers that CLAIMANT breached the ‘clean hands’ doctrine, 

RESPONDENT is precluded from alleging that CLAIMANT’s contentions are not 

admissible. 

A. All of CLAIMANT’s contentions are admissible under the Euroasia BIT. 

73. RESPONDENT may argue that CLAIMANT should be barred from relying on the 

Euroasia BIT in light of the ‘clean hands’ doctrine. It is CLAIMANT’s submission that 

(i) there is no implied obligation to comply with the ‘clean hands’ doctrine in the 

Euroasia BIT and additionally, (ii) CLAIMANT did not breach the ‘clean hands’ 

doctrine.  

74. Furthermore, RESPONDENT may submit that, even if CLAIMANT’s contentions can 

be admitted under the Euroasia BIT, he cannot benefit from the dispute resolution 

provision of Art. 8 Eastasia BIT, in consequence of Art. 1.1. Eastasia BIT. In regards to 

this argument, CLAIMANT submits that (iii) he does not need to comply with Art. 1.1 of 

the Eastasia BIT in order to invoke its dispute resolution provision. 

 

i. There is no implied obligation to comply with the "clean hands" doctrine in the 

Euroasia BIT. 

75. RESPONDENT may argue that the Arbitral Tribunal should not admit CLAIMANT’s 

claim since there is an implied obligation to abide by the ‘clean hands’ doctrine under the 

Euroasia BIT. This cannot stand, once the ‘clean hands’ doctrine cannot be recognized as 

a principle of international law. 

76. The International Law Commission, when drafting the Articles on State Responsibility, 

considered the issue, and denied to recognize that the ‘clean hands’ doctrine could 

preclude liability from a claim based on illegal acts. The commission considered that: 
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The so-called ‘clean hands’ doctrine has been invoked principally in the 

context of the admissibility of claims before international courts and 

tribunals, though rarely applied. It also does not need to be included here.57  

 

77. A similar conclusion was found in more than one case by arbitral tribunals58. In the final 

award of Yukos v. Russian Federation, for instance, the tribunal declared that the ‘clean 

hands” doctrine is not a principle of international law59. Likewise, in the case Niko v. 

Bangladesh, the arbitral tribunal declared that it could not be stated for certain that the 

‘clean hands’ doctrine exists under international law as a general principle60.  

78. This means that it is not possible to ascertain that when BITs do not expressly foresee it, 

a party would be barred from making its claim if the investment was made through 

illegal means. As the Euroasia BIT does not contain any such provision, CLAIMANT’s 

claim regarding expropriation should be admitted by the Arbitral Tribunal regardless of 

an assessment of whether it violated the ‘clean hands’ doctrine. 

 

ii. In addition, CLAIMANT did not breach the ‘clean hands’ doctrine. 

79. Even if the Tribunal considers that there is an implied duty to comply with the ‘clean 

hands’ doctrine, CLAIMANT’s claim should be admitted under the Euroasia BIT as its 

investment was made through legal means. The ‘clean hands’ doctrine prevents a party 

which has acted illegally – that is, a party that has ‘unclean hands’ – from benefiting 

from an agreement or any type of protection otherwise afforded to it61. This means that 

the admissibility of claimants’ claim can be subject to the compliance of its actions with 

the host country’s laws or regulations, as long as the action bears some relation to the 

investment62. If the claimant’s actions are found to be illegal, the arbitral tribunal should 

decide that the claim related to that investment is not admissible63. 

80. In order for this effect to take place, an arbitral tribunal should assess whether the 

investment was made through manifest, or clearly illegal means, in breach of the law of 

                                                        
57 ILC Articles on State Responsibility of States Internationally Wrongful Acts. 
58 Aloysius P. Llamzon, p 38. 
59 Yukos v. Russia. 
60 Niko Resources (Bangladesh) Limited v. People’s Republic of Bangladesh et al. 
61 Schwebel,p X; Inceysa v. El Salvador. 
62 Phoenix Action, Ltd. v. The Czech Republic. 
63 Rahim Moloo and Alex Khachaturian, p 1482. 
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the host state64. This means that, as has been provided in the case Niko v. Bangladesh, a 

tribunal would “only decide on substantiated facts, and cannot base itself on inferences” 

65.  

81. In the case Inceysa v. El Salvador, the arbitral tribunal applied this test. The claimant had 

allegedly committed fraud in order to be awarded a public bid 66. The arbitral tribunal, 

when called to decide this question, only concluded on the illegality of the claimant’s 

conduct after repeatedly making reference to concrete evidence presented by the 

respondent, such as testimonies, documents, false letters of membership that had been 

drafted by the claimant, false affirmations made by the claimant, false and incorrect 

financial information given by the claimant to the respondent, financial records and 

witness statements, among other proof.  

82. In the case at hand, there was no breach of the ‘clean hands’ doctrine. RESPONDENT 

has not presented any proof that CLAIMANT’s investment was not made in accordance 

with the laws and regulations of its territory. RESPONDENT relies only on suppositions 

and accusations: all that it has stated is that the circumstances in which CLAIMANT 

obtained an environmental license “cast a serious shadow” over the legality of the 

investment67.   

83. RESPONDENT mentioned that CLAIMANT had a private meeting with the President of 

the National Environment Authority of Oceania68. However, this fact does not amount 

directly to a breach of the ‘clean hands’ doctrine. The reason of CLAIMANT’s meeting 

with the President of the National Environment Authority of Oceania was to discuss the 

approval for the commencement of arms productions by Rocket Bombs. CLAIMANT 

has always been transparent about the existence and the purpose of such meeting. On the 

other hand, until the present moment RESPONDENT has failed to present any proof that 

any illegalities occurred as consequences of the meeting. 

84. Additionally, no national court has formally convicted CLAIMANT for its conduct when 

investing in RESPONDENT’s territory. RESPONDENT may argue that criminal 

                                                        
64 Desert Line v. Yemen; Inceysa v. El Salvador. 
65 Niko Resources (Bangladesh) Limited v. People’s Republic of Bangladesh et al. 
66 Inceysa v. El Salvador. 
67 Answer to Request for Arbitration, p 15. 
68 Answer to Request for Arbitration, p 15. 
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proceedings have been initiated against CLAIMANT. However, there hasn’t been any 

conviction.  

85. It is also important to bear in mind that similar investigations were started against 

numerous people in Oceania as a result of public pressure rather than indications of 

illegality69. The people of Oceania were eager to reduce corruption in the country. In 

order to ease the public mind, a series of investigations of the sort were initiated70. This 

does not mean that all of these cases are based on concrete evidence that the laws and 

regulations of RESPONDENT’s territory were violated. 

86. In light of these facts, it is not possible to state that it is clear and manifest that 

CLAIMANT acted in an illegal manner. There are no evidences confirming any conduct 

in violation of RESPONDENT’s laws and regulation. Hence, CLAIMANT can enjoy the 

protection of the Euroasia BIT. 

 

iii.  CLAIMANT does not need to comply with Art. 1.1 of the Eastasia BIT in order 

to invoke its dispute resolution provision.  

87. According to Art. 1.1 of the Eastasia BIT, an asset is considered an investment if it is 

made by a party from either contracting party in the territory of the other party and in 

accordance with the laws and regulations of the latter. The effects of such article are that 

an investment made through illegal means would then not be afforded the protection of 

the BIT71.  

88. CLAIMANT rightfully invoked Art. 8 of the Eastasia BIT, allowing it to proceed to 

arbitration rather than to national courts.  RESPONDENT has stated that CLAIMANT 

cannot be afforded any of the protection set forth in said article, in light of Art. 1.1 

Eastasia BIT. However, even if CLAIMANT did violate any such laws, and thus 

breached the ‘clean hands’ doctrine, compliance with Art. 1.1. is not required in order to 

invoke Art. 8.  

89. Art. 1.1. of the Eastasia BIT qualifies the types on investments that will be afforded 

protection. CLAIMANT is not claiming to fit in under such provision. Rather, it has 

                                                        
69 Statement of Uncontested Facts, para 19 p 37. 
70 Statement of Uncontested Facts, para 19 p 37. 
71 Rahim Moloo and Alex Khachaturian, p 1482; Alasdair Ross Anderson et al. v. Republic of Costa Rica. 
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sustained that it is an investor pursuant to Art. 1 of the Euroasia BIT, which does not 

require a party to abide by the ‘clean hands’ doctrine.  

90. In regard to the Eastasia BIT, all that CLAIMANT argues is that, in light of the principle 

of equality between different investors, it should be able to receive the same treatment as 

the one conferred in Art. 8 of the Eastasia BIT. Thus, CLAIMANT, as it is an investor 

under the Euroasia BIT, is invoking the most-favorable nation clause contained in such 

BIT to be able to be afforded the same treatment as the one provided in another BIT: Art. 

8 of the Eastasia BIT, respectively. 

91. In order for CLAIMANT to do so there is no requirement that it be considered an 

investor under the Eastasia BIT. The logic behind the most-favorable nation clause is 

precisely to permit investors under one BIT to be afforded isonomic protection in regard 

to investors under other BITs, without actually being qualified as investors under the 

others. This is so as requiring compliance with the definition of investor of other BITs 

would defy the whole purpose of the provision: some investors would receive a better 

treatment than others.  

92. Therefore, CLAIMANT should be able to invoke Art. 8 Eastasia BIT regardless of 

whether it complied with the ‘clean hands’ doctrine, once it does not need to be qualified 

as an investor under Art. 1.1. of the Eastasia BIT in order to receive such protection. 

B. Alternatively, if the Arbitral Tribunal considers that the Eastasia BIT is 

applicable, CLAIMANT’s contentions are still admissible.  

93. Even if the Arbitral Tribunal considers that CLAIMANT is a national of Eastasia, and 

that the Eastasia BIT is applicable, it should still admit CLAIMANT’s contentions.  

94. CLAIMANT recognizes that there is a duty to comply with the ‘clean hands’ doctrine 

under the Eastasia BIT, in light of its Art.1.1. However, this does not mean that 

CLAIMANT cannot submit any claim under such BIT. As has been mentioned, 

CLAIMANT did not breach the ‘clean hands’ doctrine, and can enjoy the full protection 

of the Eastasia BIT (Supra II.A.ii). 
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C. Alternatively, if the Arbitral Tribunal considers that CLAIMANT breached the 

‘clean hands’ doctrine, RESPONDENT is precluded from alleging that 

CLAIMANT’s contentions are not admissible.  

 

95. It is RESPONDENT’s contention that CLAIMANT’s investment was made through 

illegal means. It is CLAIMANT’s submission that the Arbitral Tribunal should not 

accept such claim once RESPONDENT knowingly overlooked the alleged illegality, if it 

is found to be true. 

96. When a host state knows of an illegality but still endorses the investment, at the time it is 

made, it should be estopped from raising that illegality before an arbitral tribunal72 . The 

same effect applies if the host state knowingly overlooked the illegality73. This rule is a 

consequence of the principle of good faith, once it forbids a party to modify its behavior 

in order to benefit itself at the expense of the other party. 

97. In the case Inmaris Perestroika Sailing Maritime Services GmbH v. Ukraine 74 , the 

arbitral tribunal denied the respondent’s claim of illegality concerning the claimant’s 

investment on the grounds that it was barred to do so as Ukrainian representatives had 

previously stated that the investment was valid. The arbitral tribunal considered that the 

statement indicated that the respondent did not pose any opposition to the investment at 

the time it was made.  

98. The same applies to this case. CLAIMANT’s investment was only made possible due to 

the authorization of the President of the National Environment Authority of Oceania, a 

representative of RESPONDENT75. Even though it did not expressly say the investment 

was valid, such authority formally issued an environmental license approving the 

commencement of arms production by Rocket Bombs. Hence, production was started 

with the express consent of one RESPONDENT’s representatives.  

99. This means that RESPONDENT, through one of its representatives, knowingly 

overlooked any supposed illegalities by providing the required environmental license. If 

there was any violation of RESPONDENT’s laws, it was made with RESPONDENT’s 

                                                        
72 Rahim Moloo and Alex Khachaturian, pp 1497-1498. 
73 Rahim Moloo and Alex Khachaturian, pp 1497-1498. 
74 Inmaris Perestroika Sailing Maritime Services GmbH v. Ukraine. 
75 Statement of Uncontested Facts, para 6 p 33. 
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endorsement. In light of this, RESPONDENT should be estopped from arguing that 

CLAIMANT’s investment was made through illegal means.  

100. Furthermore, the start of production by Rocket Bombs benefitted RESPONDENT. 

CLAIMANT’s business was central to the economy of Valhalla76. Once it obtained the 

license, it employed many of Valhalla’s residents, to the point that the start of production 

was very beneficial to the local community77.  

101. RESPONDENT, at that time, when CLAIMANT’s investment was directly injecting 

money and jobs in its territory, did not make any claims of illegality. Only at the present 

moment, after CLAIMANT’s business has been practically extinguished by the system 

of sanctions imposed by RESPONDENT, has it decided to raise such objection. Thus, in 

light of the principle of good faith, RESPONDENT should be estopped from arguing that 

CLAIMANT’s investment was made through illegal means, once it directly benefited 

from Rocket Bomb’s arm production. 

102. In light of all of the arguments presented above, CLAIMANT’s contentions should be 

deemed admissible under the Euroasia BIT, once there is no implied obligation to 

comply with the ‘clean hands’ doctrine and, in addition, CLAIMANT’s investment was 

made through legal means. Alternatively, even if the Arbitral Tribunal deems the 

Eastasia BIT applicable, CLAIMANT’s contentions are still admissible, once it did not 

breach the ‘clean hands’ doctrine. Nevertheless, RESPONDENT should be barred from 

alleging that CLAIMANT breached the ‘clean hands’ doctrine, in accordance with the 

principle with of good faith. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
76 Statement of Uncontested Facts, para 3 p 32. 
77 Statement of Uncontested Facts, para 12 p 34. 
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ARGUMENTS ON THE MERITS 

III. CLAIMANT's investment was expropriated 

103. It is CLAIMANT’s contention that (A) RESPONDENT has indirectly expropriated 

CLAIMANT's investments by the implementation of the sanctions and the introduction 

of the Executive Order, and that (B) RESPONDENT was not obliged to impose 

sanctions on Euroasia. 

 

A. RESPONDENT has indirectly expropriated CLAIMANT's investments by the 

implementation of the sanctions and the introduction of the Executive Order  

104. The Euroasia BIT contains expropriation clauses, setting its terms, conditions and 

compensations 78 . On 1 May 2014, RESPONDENT introduced the Executive Order, 

which amounts to a violation of the terms of the Euroasia BIT.  

105. It is CLAIMANT’s contention that (i) the Executive Order amounts to an indirect 

expropriation of the investments made by CLAIMANT in Euroasia’s territory, pursuant 

to Art. 4.1 Euroasia BIT, (ii) the expropriation was not carried out under due process of 

law, neither on a non-discriminatory basis, contrary to Art. 4.1 Euroasia BIT, (iii) there 

was no compensation, contrary to Art. 4.1 Euroasia BIT, and (iv) alternatively, 

RESPONDENT breached Art. 3.2 Eastasia BIT. 

 

i. The Executive Order amounts to an indirect expropriation of CLAIMANT’s 

investments, pursuant to Art. 4.1 Euroasia BIT  

106. RESPONDENT’s Executive Order affected CLAIMANT’s investment by imposing a 

system of sanctions on him and Rocket Bombs. This Executive Order was introduced 

against entities related to and operating in certain sectors of Eastasia’s economy79. 

107. Rocket Bombs operated in one of the chosen sectors of RESPONDENT’s Executive 

Order, therefore its business was directly affected80 . CLAIMANT was banned from 

trading, once its existing contracts were suspended and the conclusion of future ones was 

                                                        
78 Exhibit C1, Art. 4 p 40. 
79 Statement of Uncontested Facts, p 35. 
80 Statement of Uncontested Facts, p 35; Exhibit C2, p 51. 
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deemed illegal81. The result was the deterioration of the company’s business and the 

immediate loss of value of its shares 82 . In this sense, RESPONDENT indirectly 

expropriated CLAIMANT’s property.  

108. RESPONDENT breached Art. 4.1. Euroasia BIT. The clause provided that: 

 
Investments by investors of either Contracting Party may not directly 

or indirectly be expropriated, nationalized or subject to any other 

measure the effects of which would be tantamount to expropriation or 

nationalization in the territory of the other Contracting Party except 

for the public purpose. (…)83 [Emphasis added] 

 

 

109. The taking of foreign property concerns not only the direct seizure or transfer of title84. It 

also includes any interference with the use of property, which has the effect of depriving 

the owner, in whole or significant part, of the use or reasonably to be expected economic 

benefit of property85. Therefore, a state’s measure is to be considered expropriation of 

foreign property if the effects of such deprives the investor of the use and benefit of his 

investments and interferes with the investor’s property86.  

110. The tribunal in the case Starrett Housing Corp. v. Government of the Islamic Republic of 

Iran stated that international law recognizes that measures taken by a state can interfere 

with property rights to such an extent that these rights are rendered useless87. In that case, 

the tribunal understood that, even though the legal title to the property formally remains 

with the investor, it must be deemed to have been expropriated. In this sense, indirect 

expropriation should be understood as measures taken by a state that deprive the investor 

of the use and benefit of his investment even though he may retain nominal ownership of 

the respective rights88. 

111. A host state’s action should not be considered expropriation solely when there is a 

change on the legal status of ownership of the investment. The “taking of property” 

                                                        
81 Statement of Uncontested Facts, p 35. 
82 Statement of Uncontested Facts, p 35. 
83 Exhibit C1, Art. 4.1 p 40. 
84 Sornarajah, p 367; Germany-Bangladesh BIT Protocol, art 2.3. 
85 Metalclad Corporation v. The United Mexican States; USA Standard BIT 2012, art 6. 
86 USA Standard BIT 2012, art 6; Dolzer/Stevens, at p 100. 
87 Starrett Housing Corp. v. Government of the Islamic Republico f Iran. 
88 Sornarajah, p 268; Reisman/Sloane, p 121; Middle East Cement Shipping and Handling Co. v. Egypt. 
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should be understood in a broader meaning, by including the deprivation of a right to 

engage in certain activities89.  

112. Moreover, the taking of foreign property is deemed as unlawful when such taking is not 

for a public purpose and is discriminatory90. In the case B.P Exploitation Co Ltd. v. 

Libya, the reason that was presented to justify the expropriation was Libya’s belief that 

the United Kingdom had encouraged Iran to occupy certain Persian Gulf islands. 

However, the tribunal considered that a purely extraneous political reason as an act of 

political retaliation was not sufficient to meet said criteria, or, in other words, was not a 

reason of public purpose91. 

113. In the case at hand, the Executive Order introduced by the President of the Republic of 

Oceania on 1 May 2014 caused a similar effect to direct expropriation. RESPONDENT’s 

measures are to be considered taking of property, once it interfered with CLAIMANT’s 

property and its rights by incapacitating it from performing the company’s ordinary 

functions. 

114. The production was completely paralyzed, rendering it impossible for CLAIMANT to 

meet its obligations towards entities from outside of the Republic of Oceania 92 . 

Consequently, the value of the shares was reduced almost to zero, leaving CLAIMANT 

with an unprofitable and valueless business and unable to sell his shares93.  

115. In the case at hand, although CLAIMANT recognizes that he still possesses the legal 

property of his investment, the deprivation of the shares and his inability to conduct his 

business must be deemed as indirect expropriation. RESPONDENT prevented 

CLAIMANT from engaging in its usual activities and interfered with the reasonably to 

be expected economic benefit of its property. 

116. Moreover, in the case at hand, the expropriation was not motivated by public purpose. 

RESPONDENT’s actions did not aim at national security, environmental protection, nor 

any matter that could be deemed as public purpose. Similarly to the case of Libya, 

mentioned above, RESPONDENT’s action were motivated by its political position 

                                                        
89 Sornarajah, p 369; S.D Myers, Inc v. Government of Canada. 
90 Sornarajah, p 406; Subedi, p 120; infra, at para X. 
91 B.P Exploitation Co v.  Libya. 
92 Statement of Uncontested Facts, para 17 p 36. 
93 Statement of Uncontested Facts, para 17 p 36. 
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against the annexation of Fairyland to Euroasia. Hence, they do not render the 

expropriation lawful. 

117. Therefore, the Arbitral Tribunal should consider that RESPONDENT indirectly 

expropriated CLAIMANT’s investment. 

ii. The expropriation was not carried out under due process of law, nor on a non-

discriminatory basis, contrary to Art. 4.1 Euroasia BIT.  

118. RESPONDENT’s expropriation of CLAIMANT’s investment did not abide to due 

process of law and had discriminatory motives. Thus, RESPONDENT breached article 

4.1 Euroasia BIT, that reads: 

 
The expropriation shall be carried out under due process of law, on a 

non-discriminatory basis and shall be accompanied by provisions for 

the payment of prompt, adequate and effective compensation94.  

 

119. An expropriation shall be considered unlawful whenever the due process of law is not 

upheld95 . The due process of law principle requires (i) compliance with procedures 

established in domestic legislation and fundamental internationally recognized rules, (ii) 

that the investor be afforded an opportunity to have the case reviewed before an 

independent and impartial body and (iii) that the process is free from arbitrariness96. 

120. According to the arbitral tribunal on the case ADC v. Hungary: 

 
(…)’due process of law’, in the expropriation context, demands an 

actual and substantive legal procedure for a foreign investor to raise 

its claims against depriving actions already taken or about to be taken 

against it. (…) In general, the legal procedure must be of a nature to 

grant an affected investor a reasonable chance within a reasonable 

time to claim its legitimate rights and have its claims heard. If no 

procedure of such nature exists at all, the argument that ‘the 

actions are taken under due process of law’ rings hollow 97 . 

[Emphasis added] 

 

121. In this sense, the non-compliance with the due process of law requirement contributes to 

the finding that the expropriation was conducted in an unlawful manner98. 

                                                        
94 Exhibit C1, art 4.1 p 40. 
95 UNCTAD, p 33. 
96 UNCTAD, p 36; Elettronica Sicilia S.p.A (ELSI) v. United States of America; Siag & Vecchi v. Egypt. 
97 ADC v. Hungary, at para 435. 
98 Sornarajah, at p 358; Middle East Cement Shipping and Handling Co. v. Egypt, at para 143. 
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122. Moreover, arbitral tribunals have identified that the ‘non-discriminatory’ requirement is 

violated whenever a state has discriminated against foreign nationals on the basis of their 

nationality 99 . In addition, the violation of this requirement also amounts to the 

unlawfulness of the expropriation procedure100. 

123. In the case at hand, RESPONDENT has failed to comply with the due process of law by 

not consulting those affected through the adoption of the new measures. In this sense, the 

absence of due process of law exposes CLAIMANT to an unfair and unlawful treatment, 

violating principles of customary international law and the Euroasia BIT. 

124. Furthermore, RESPONDENT’s expropriation was discriminatory, given that it aimed a 

particular group. It clearly sanctioned such group for having relations with Euroasia, or 

on the Executive Order’s words, for "contributing to the situation in the Republic of 

Eastasia".  

125. Therefore, the taking of CLAIMANT’s property was discriminatory and lacked due 

process of law. 

 

iii. There was no compensation, in contradiction of Art. 4.1 Euroasia BIT 

126. CLAIMANT’s investment was expropriated without any sort of compensation101. Hence, 

it is CLAIMANT’s contention that RESPONDENT has breached Art. 4.1 Euroasia 

BIT102.  

127. The clause provides that: 

 
(…) The expropriation shall be carried out under due process of law, 

on a non-discriminatory basis and shall be accompanied by provisions 

for the payment of prompt, adequate and effective compensation. 

Such compensation must be equivalent to the value of the 

expropriated investment immediately before the date on which the 

actual or threatened expropriation, nationalization or other measure 

became publicly known103.  

 

                                                        
99 UNCTAD, at p 34; Eureko B.V. v. Republico f Poland, at para 242. 
100 Sornarajah, at p 409. 
101 Supra, at para X 
102 Sornarajah, at p 407; Euroasia BIT, art 4.1 
103 Exhibit C1, Art 4.1 p 40. 
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128. Any expropriation should only be considered legitimate and lawful if it is accompanied 

by proper compensation104. As has been mentioned, states are liable to pay compensation 

whenever the expropriation is conducted without a public purpose and on a 

discriminatory manner105.  

129. The payment should be considered prompt if the compensation is paid without delay; it 

should be considered adequate if it has a reasonable relation with the market value of the 

investment concerned; and finally, effective, if paid in convertible or freely useable 

currency 106 . A lawful expropriation should be compensated, whilst an unlawful 

expropriation should be reparated 107 . The distinction between both forms of 

indemnification is due to their cause. Whereas a lawful expropriation should be 

accompanied by the just fair price of what was expropriated, a victim of an unlawful 

expropriation must receive full reparation for the injury108. 

130. The International Law Commission, on its Articles on Responsibility of States for 

Internationally Wrongful Acts, considers that an injury includes any damage, whether 

material or moral, caused by the internationally wrongful act of a state109. However, in 

the case at hand, there has been no payment whatsoever, neither on the form of 

compensation nor on the form of reparation.  

131. In this sense, given that there was indirect expropriation, this Tribunal should find that 

RESPONDENT owes CLAIMANT proper compensation. 

 

iv. Alternatively, RESPONDENT breached Art. 3.2 Eastasia BIT   

132. In case this Arbitral Tribunal considers that the Eastasia BIT is the applicable bilateral 

treaty, it is CLAIMANT’s contention that RESPONDENT breached Art. 3.2 Eastasia 

BIT. This is so, once RESPONDENT accorded treatment less favorable to CLAIMANT 

than the one afforded to its nationals, given that there was no indemnification, restitution, 

nor compensation. Art. 3.2. Eastasia BIT provides that:  

 

                                                        
104 Sornarajah, p 364; Subedi, p 120; UNCTAD, p 31. 
105 Sornarajah, p 375. 
106 UNCTAD, p 40; Sornarajah, p 446. 
107 UNCTAD, p 40; Siemens v. Argentina. 
108 The Factory at Corzów v. Poland. 
109 ILC, Articles on Responsibility of States for Internationally Wrongful Acts, Art 31. 
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Investors of either Contracting Party whose investments suffer losses 

in the territory of the other Contracting Party owing to war or other 

armed conflict, revolution, a state of national emergency, or revolt, 

shall be accorded treatment no less favourable by such other 

Contracting Party than that State accords to its own investors as 

regards restitution, indemnification, compensation or other valuable 

consideration. Such payment must be freely transferable 110 . 

[Emphasis added] 

 

 

133. The article provides that whenever an investor suffers losses in one of the contracting 

party’s territory, there shall be no less favorable treatment than that afforded to the state’s 

own nationals, in regard to the payment of injuries. This means that not only should the 

investor be compensated or reparated, but it should be so in an equal manner when 

compared to the nationals of the host state.  

134. The article further establishes that this is so especially in the case of war or other armed 

conflicts, among other reasons. In this sense, an investment that has been expropriated as 

a result of either of these reasons should be compensated or reparated nevertheless. 

135. In the case at hand, the Executive Order was issued in light of an armed conflict between 

Euroasia and Eastasia.111 RESPONDENT, desiring to sanction the actions of Euroasia, 

issued such order discriminating against any person engaged in certain sectors of its 

economy. CLAIMANT, as one of such persons, was unable to continue its economic 

activities, which resulted in the expropriation of its investment, as has been mentioned.  

136. Once the expropriation was a result of armed conflict and treated CLAIMANT, a foreign 

investor, in a discriminatory manner, the Arbitral Tribunal should deem that 

RESPONDENT is obliged to compensate CLAIMANT. This is so as RESPONDENT 

violated Art. 3.2 Eastasia BIT when it introduced the Executive Order. 

 

B. RESPONDENT was not obliged to impose sanctions on Euroasia 

137. RESPONDENT alleged that it was obliged under the principles of public international 

law not to recognize the effects of unlawful actions and to take active steps to wipe out 

the consequences of such unlawful behavior. This obligation supposedly justified the 

sanctions imposed against investors of sectors from Euroasia’s economy.  

                                                        
110 Exhibit C1, Art. 3.2 p 41. 
111 Statement of Uncontested Facts, p 35 para 14. 



 
32 

 

138.  It is CLAIMANT’s contention that the sanctions imposed by RESPONDENT were not 

necessary since the annexation of Fairyland (i) was in line with the principles of public 

international law and, subsidiarily, (ii) was not unlawful. 

 

i. The annexation of Fairyland was in line with the principles of public 

international law 

139. The right to self-determination is recognized as one of the principles of public 

international law.112 Art. 21 of the Universal Declaration of Human Rights stipulates the 

will of the people to be the basis of the government113. The United Nations, in its 1970 

Declaration of Friendly Relations, establishes self-determination as a basic and guiding 

principle of international law. The declaration provides:  

 
(…) The establishment of a sovereign and independent State, the free 

association or integration with an independent State or the 

emergence into any other political status freely determined by a 

people constitute modes of implementing the right of self-

determination by that people.114 [Emphasis added] 

 

 

140. Every state has the duty to refrain from any forcible action that deprives the people 

referred to above of their right to self-determination, freedom and independence115. In 

this sense, not only there is no obligation to condemn and take active steps against 

independence movements, but also there is a duty to refrain from practicing any action 

that would negatively affect a people’s right to self-determination.   

141. In this context, secession is seen as one of the natural outgrowths of the right to self-

determination116.  This is so as it is a process through which a group can redefine and 

regroup its boundaries and personal allegiances. In this sense, a state’s plea for integrity 

of its territory should not bar valid secessionists movements, to the extent that they can 

assure a group’s right to self-determination, valued as a basic principle of public 

international law117.  

                                                        
112 Lugo Bougal, pp 803-809. 
113 The Universal Declaration of Human Rights, Art. 21. 
114 United Nations’ Declaration of Friendly Relations. 
115 United Nations’ Declaration of Friendly Relations. 
116 Lugo Bougal, pp 803-809. 
117 Lugo Bougal, pp 803-809. 
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142. In order to evaluate the validity of a secessionist claim, three main factors must be 

present: associational desire, distinct geographical territory and violence118 . The first 

observes, in general terms, whether the separatist claims stem from cultural, ethical or 

geographical differences and if there is a broad associational desire shared by the 

majority of the group. The second requires the presence of an identifiable land base, and 

that the remaining state possesses viable territorial foundations to survive. Finally, the 

last merely accounts to violence as a possible indication of a strong associational desire, 

but does not regard it as a necessary element. 

143. In the case of the secession of the region of Ogaden, an area between the Ethiopian 

highlands and the arid plains of the Somali Republic, these criteria were applied to settle 

the dispute.119 In such case, Ethiopian claims to territorial integrity and Somali claims for 

self-determination were antagonized. The claim from such minority to join an already 

existing state can illustrate such criteria. 

144. First, the associational desire can be verified in the Somalis of Ogaden opposition to 

Ethiopian control and persistent claims to be joined to Somalia. They were also a group 

linked together by strong linguistic, cultural, religious, historic and racial ties, which 

suggests that the majority of the group shared the associational desire. This majority can 

also be perceived in their willingness to hold a formal plebiscite to settle the matter.  

145. Second, there was an identifiable land base, which was peopled almost exclusively by 

Somalis of Ogaden120. The area was also very easy to be identified, as there was a visible 

difference between its plains and the Ethiopian highlands. Moreover, the Ogaden area 

does not have a vital economic tie with the Ethiopian state. Thus, Ethiopia would have 

viable territorial foundations to economically survive. 

146. Third, violence had been unceasing in part of both parties. This, once more, demonstrates 

the strong desire of the Somalis for unification.  

147. In the case at hand, it is possible to verify, through these factors, that the people of 

Fairyland’s secessionist claim is valid. It stems from cultural and geographical 

differences, once the vast majority of people living in Fairyland have its origins in 

                                                        
118 Lugo Bougal, pp 815-819. 
119 Lugo Bougal, pp 820. 
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34 

 

Euroasia and the province was historically part of Euroasia 121 . There is a broad 

associational desire, verified in the referendum held on 1 November 2013, where the 

majority decided in favor of secession122.  There is an identifiable land base, which is the 

province of Fairyland that already has distinct and defined borders. Moreover, there is no 

indication that Eastasia would not have viable territorial foundations to survive as a result 

of the secession. 

148. Hence, under the principles of public international law, the people of Fairyland have a 

right to self-determination and a valid secessionist claim. This means that 

RESPONDENT was not obliged to impose sanctions on Euroasia, and by doing so 

unlawfully expropriated CLAIMANT’s investment.  

 

ii. Public International Law does not exempt RESPONDENT’s liability for the 

expropriation of CLAIMANT’s assets 

149. Even if RESPONDENT was obliged by the principles of international law to take active 

steps to wipe out the consequences of secession, it should not have imposed sanctions on 

investors from Euroasia. The referendum and following secession from Eastasia did not 

violate any provision of RESPONDENT’s laws.  

150. Eastasia’s Constitution provides that each province may organize a regional referendum 

pertaining to matters within the exclusive competence of that province123. Moreover, 

there are no provisions that explicitly prohibit secession from Eastasia124. Fairyland, as a 

former Eastasian province, organized such regional referendum and decided upon 

matters that pertained exclusively to its own status and inhabitants125. In this sense, as 

there is no rule forbidding such behavior in Eastasia’s Constitution, it cannot be deemed 

as an unlawful measure.  

 

                                                        
121 Statement of Uncontested Facts, para 14 p 35. 
122 Statement of Uncontested Facts, para 14 p 35. 
123 Procedural Order No 2., para 2 pp 55-56. 
124 Procedural Order No 2., para 2 pp 55-56. 
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IV. CLAIMANT did not contribute to the damage suffered by his investment 

by virtue of his own conduct 

151. It is CLAIMANT’s submission that he should not be considered to have contributed to 

his own damage. That is because CLAIMANT could not predict RESPONDENT’s 

unreasonable reaction to a lawful annexation that was conducted in accordance with the 

will of the people of Fairyland. In this sense the imposition of sanctions by 

RESPONDENT could not be foreseen by CLAIMANT. 

152.  Contributory fault may be alleged in cases in which an investor’s own unreasonable 

conduct adds to the loss and injuries it suffers 126. The consequence of contributory fault 

is that there will be a reduction of the damages owed by the host state to the investor127. 

153. In order to consider that the investor’s actions amount to contributory fault, a willful or 

negligent contribution shall be causally linked to the injuries128. Thus, there will only be 

a reduction on compensation in case the investor’s fault has materially added to the loss 

or injury sustained by the claimant due to the conduct of the defendant.129 In this sense, 

in cases which the investor has not materially contributed to the losses, there is no 

contributory fault. 

154. In fact, that was the case on Enron v. Argentina, in which the tribunal rejected 

Argentina’s argument that the company had acted in a contributory manner to the injury 

suffered, emphasizing the reasonableness of the investor’s business conduct130. Thus, no 

contributory fault should be considered when there was no willful or negligent action 

connected to the damage.  

155. That is precisely the case at hand. Before the entry of the army forces of Euroasia in 

Fairyland, CLAIMANT renovated a contract with his most important client, the 

government of Euroasia itself131. Such contract was fundamental for the survival of 

Rocket Bombs, once the Ministry of National Defense of Euroasia was its most 

important client.  

                                                        
126 VanDuzer/Simons/Mayeda, p 447. 
127 Ripinsky/Williams, p 314. 
128 Sabahi/Duggal, p 288; RosInvestCo UK Ltd v. Russian Federation; ILC Articles on State Responsibility, Art. 

39. 
129 Ripinksy/Williams, p 314. 
130 Enron v Argentina. 
131 Statement of Uncontested Facts, para 15 pp 35-36. 



 
36 

 

156. In addition, CLAIMANT continued contracting with local companies for the delivery of 

the goods necessary for arms production. In this sense, CLAIMANT continued to 

conduct its business as he deemed appropriate once there was no indication that 

RESPONDENT would react to the lawful secession and after, annexation, of Fairyland 

to Euroasia.    

157. The contracts signed by CLAIMANT with other clients did not contribute to the damage 

suffered by CLAIMANT. That is because CLAIMANT was not able to predict that 

RESPONDENT would impose sanctions in reaction to the annexation of Fairyland by 

Euroasia. In this sense, it is not reasonable to expect that CLAIMANT could foresee that 

RESPONDENT would impose said sanctions. 

158. Moreover, CLAIMANT had contractual obligations to deliver the weapons to 

Euroasia132. CLAIMANT had a binding contract for the delivery of the weapons in five 

installments.  Compliance to such obligation cannot be considered as a contribution to 

the damages he suffered.  

159. Therefore, it is reasonable to consider that an investor which business it to manufacture 

and sell arms, will do so by contracting with clients and material providers. CLAIMANT 

has conducted its business in a reasonable manner and there is no indication of any 

negligence that could have contributed to the injury it suffered due to RESPONDENT’s 

Executive Order. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
132 Statement of Uncontested Facts, para 10 p 34. 
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PRAYER FOR RELIEF 

 

In light of the reasons exposed, CLAIMANT respectfully requests that: 

 

(i) This Tribunal finds that has jurisdiction under the Euroasia BIT; 

 

(ii) That CLAIMANT is an investor pursuant to the Euroasia BIT; 

 

(iii) That CLAIMANT is not in breach of the ‘clean hands’ doctrine; 

 

(iv) That CLAIMANT’s investment was expropriated and CLAIMANT 

should be fully compensated for the damages suffered; 

 

(v) That CLAIMANT did not contribute to the damage he suffered. 

 

S 

 

TEAM BRAVOS 

On behalf of Claimant 

Peter Explosive 


