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STATEMENT OF FACTS 

 

1. On 1 January 1992, Oceania and Euroasia concluded the Euroasia BIT. The Euroasia BIT came 

into force on 23 October 1995. On 1 January 1992, Oceania and Eastasia concluded the Eastasia 

BIT. The Eastasia BIT came into force on 1 April 1993. 

 

2. In February 1998, Claimant acquired shares in Rocket Bombs which was located in Oceania and 

became its 100% shareholder. In March 1998, Claimant became a president and sole member of 

the board of directors of the company. Rocket Bombs operates in the arms industry and specialised 

in arms production. 

 

3. Rocket Bomb lost its license in November 1997 and suspended the arms production, which had 

toll on the local community because the factories of Rocket Bomds were located in Valhalla and a 

large number of its residents were employed in those factories.  The deteriorating situation of the 

company caused economic losses to the town itself.  

 

 

4. In order to resume arms production, Claimant was obliged by the environmental law of Oceania to 

obtain a license from the NEA containing an environmental approval for the commencement of 

arms production. To obtain such a decision, Claimant was obliged to adjust its production line to 

the environmental requirements contained in the Environment Act 1996. 

 

5. In order to commence the arms production and to expedite the issuance of the license, in July 1998, 

Claimant managed to have a private meeting with the President of the National Environment 

Authority of Oceania.  Claimant also requested a subsidy from the Ministry of Environment of 

Oceania to purchase the environmental-friendly technology, in accordance with the provision of 

the Environment Act 1996.  
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6. On 23 July 1998, NEA issued an environmental license to Claimant and approved the 

commencement of arms production by Rocket Bombs. On 3 August 1998, the Ministry of 

Environment of Oceania denied the request of Claimant for the subsidy. 

 

7. In September 1998, Claimant approached John Defenceless, Minister of National Defence in 

Euroasia. Euroasia was still in the process of modernising the equipment for its land forces. Thus 

on 23 December 1998, Claimant met with representatives of the Ministry of the National Defence, 

including the Minister himself. On that day, they concluded a contract for the arms production, 

effective as of 1 January 1999. The contract was concluded for a period of fifteen years with a 

possibility for renewal.  

 

8. Under the contract, Claimant was obliged to deliver the ordered weapons in five instalments. An 

instalment was to be delivered every three years and the contract of 1 January 1999 guaranteed to 

Rocket Bombs advances payable on 1 February 1999. The rest of the payment was to be 

transferred Claimant in tranches, after each instalment of the ordered weapons had been delivered 

and accepted. 

 

9. After Claimant received the advance, its arms production was commenced and rehired the previous 

employees of the factories from Valhalla and concluded a number of contracts with Oceanian 

companies for the delivery of the materials necessary for the arms production. 

 

10. Over the years, Claimant’s investment became a very prosperous company and one of the largest 

arms producers in Oceania. Claimant managed to conclude, on behalf of Rocket Bombs, a great 

number of contracts for arms production and opened several new factories. The prosperity of the 

company also benefited the local community and Valhalla itself. More people from Valhalla than 

ever before were working for Rocket Bombs. 

 

11. As the business became increasingly profitable, Claimant started to modernise the production line 

and to adjust it to the requirements set forth in the Environment Act 1996. The production line fully 

complied with the legal requirements in Oceania by 1 January 2014. 
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12. The vast majority of people in Fairyland have Euroasian origin and do not identify with Eastasia. 

Thus, in August 2013, the authorities of Fairyland decided to hold a referendum on the secession 

of Fairyland from Eastasia and its reunification with Euroasia. On 1 November 2013, the 

referendum was held and the majority decided in favour of secession. The national government of 

Eastasia did not regofnize the referendum and the secession. Therefore, the authorities of Fairyland 

asked Euroasia to intervene and annex Fairyland to Euroasia.  

 

13. On 1 March 2014, the armed forces of Euroasia entered the territory of Fairyland.  The annexation 

was bloodless and peaceful. Eastasia did not send arm forces to the territory. On 23 March 2014, 

Euroasia officially declared Fairyland a part of the Euroasian territory. On 28 March 2014, 

Eastasia declared the annexation to be illegal and on 1 April 2014, it sent a notification to Euroasia, 

breaking off diplomatic relations between the two countries.   

 

14. Before the Euroasian armed forces entered Fairyland, in February 2014, Claimant started 

negotiations with the Minister of the National Defence of Euroasia, for the conclusion a new 

contract for arms production, aiming at completing the modernisation process of the equipment for 

the Euroasian armed forces.  On 28 February 2014, they concluded a contract, effective of 1 April 

2014, for a period of another six years. 

 

15. On 23 March 2014, Euroasian authorities recognised Claimant as a national of the Republic of 

Euroasia, and he was subsequently issued a Euroasian identity card and passport. 

 

16. The international community was divided with respect to the recognition and legality of the 

annexation of Fairyland by Euroasia. Oceania did not recognize the annexation. On 1 May 2014 

the President of the Republic of Oceania issued the Executive Order. The Executive Order 

introduced a system of sanctions. The sanctions were introduced against the persons engaged in 

certain sectors of the Euroasian economy, including those producing arms for Euroasia. The 

sanctions also included a ban on business operations with such persons, suspending existing 

contracts and making future contracts with them illegal. 
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17. The sanctions were applied to Rocket Bombs, as well as to Claimant. In fact, in the arms production 

sector, Claimant’s investment was the only company designated by the sanctions. It resulted in the 

deterioration of Claimant’s investment and in a rapid decrease in the value of its shares. Peter 

Explosive was unable to sell the shares in the company to a third person. All the Oceanian 

companies that contracted with Claimant sent formal notices about the termination of the contracts 

and the denying of performance of those with reference to the Executive Order.  

 

18. Throughout 2013, the General Prosecutor’s Office of Oceania was conducting an investigation 

regarding the corruption in the National Environment Authority of Oceania. An anonymous 

denunciator alleged that it would be possible to expedite the issuance of an environmental license 

if the officials of the National Environment Authority received a pecuniary gratification. 

 

19. On 21 November 2013, the investigation resulted in a formal initiation of criminal proceedings 

against those officials, including the President of the National Environment Authority of Oceania.  

 

20. On 1 February 2015, the President of the National Environment Authority, along with the other 

officials, was convicted of accepting bribes. The scandal heavily engaged the media and the public 

of Oceania. So, the General Prosecutor’s Office commenced numerous investigations focusing on 

people who bribed the NEA President and other officials. 

 

21. On 5 May 2015, Claimant was informed that he was under investigation with regard to the 

environmental license obtained on 23 July 1998 for Rocket Bombs. On 23 June 2015, the General 

Prosecutor’s Office officially initiated criminal proceedings against Claimant. 
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SUMMARY OF ARGUEMENTS 

 

22. The Tribunal has juridiction ratione personae over the dispute, because Claimant had Euroasian 

citizenship at the commencement of the present dispute due to the fact that Euroasia recognized 

Claimant as a citizen of the country, the Respondent accepted tacitly Claimant’s renouncement of 

his Eastasian nationality and Claimant made an investement in the territory of Oceania. 

 

23. Claimant is not obliged to comply with the pre-arbitral steps, because Article 9 of the Eurosia BIT 

contains a “fork-in-the-road”, which is only a possibility to choice of domestic courts. 

 

24. Claimant is entitled to invoke the MFN clause of the Euroasia BIT because the formulation of the 

clause shows that it can be invoked regards to procedural rights.  

 

25. Regardless of the legality of the investment, the Tribunal has jurisdiction due to the principle of 

separability. Claimant made a protected investment becaue the investment was made in accordance 

with the laws and regulations of Oceania, particularly among the investment climate of Oceania 

and Respondent failed to prove the contrary. Therefore, the claim is admissible.  

 

26. Respondent expropriated unlawfully Claimant’s investment under Article 3 of the Eastasia BIT 

because failed to provide the requirement of due process and to pay prompt, adequate and effective 

compensation. Therefore, Respondent should be obliged to compensate Claimant.  

 

27. Claimant is entitled to full compensation, because he did not contribute to the suffered damage. 

Claimant states that there were no wilful or negligent action or omission on his behalf that could 

contribute to the suffered injury. Claimant could not foresee the sanctions made by the Oceanian 

Government, because he was not involved in the conflict between the States. 
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JURISDICTION 

 

I. Claimant is an investor pursuant to Article 1.2 of the Euroasia BIT 

 

28. Claimant will prove that he complied the territorial and nationality requirement of the Euroasia 

BIT when the arbitration process commenced on 11 September 20151, therefore this Tribunal has 

jurisdiction ratione persone over the dispute. 

 

A. The Tribunal has jurisdiction ratione persone over the dispute 

 

29. Claimant qualifies as an investor under the definition of investor in the Euroasia BIT. 

 

30. According to Article 1.2 the Euroasia BIT: 

 

2. The term “investor” shall mean any natural or legal person of one Contracting Party who 

invests in the territory of the other Contracting Party, and for the purpose of this definition: 

 

(a) the term “natural person” shall mean any natural person having the nationality of either 

Contracting Party in accordance with its laws;2 

  

31. Claimant has Eurosian nationality in accordance with the Euroasian laws. Since the Euroasian 

Citizenship Act does not allow Euroasian citizens to have dual nationality.3 On 2 March 2014 

Claimant sent an e-mail about the renouncement of his citizenship to the President of the Republic 

of Eastasia. On 23 March 2014, the Euroasian authorities recognized Claimant as a national of the 

Republic of Euroasia. The authorities issued Euroasian identity card and passport to Claimant.4 

 

32. In the Micula case the Tribunal found that a certificate of nationality, issued by the competent 

authorities of a state is a strong evidence about nationality. The Tribunal in Micula also stated that 

                                                           
1 Problem p. 10 and Article 4(2) of the ICC Arbitration Rules    
2 Euroasia BIT Article 1.2 (a) 
3 Procedural Order No 2 para 4 
4 Procedural Order No 3 para 2 
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it would only disregard that decision of the authorities of the state if there was a convincing and 

decisive evidence that the acquisition of the nationality was “fraudulent or at least resulted from 

a material error.”5  

 

33. The President of the Republic of Eastasia acknowledged Claimant’s renouncement.6  

 

34. The word “acknowledgment” means the “acceptance of the truth or existence of something”.7  The 

Eastasian authorities did not challenge Claimant renouncement. Therefore, the authorities accepted 

tacitly Claimant’s renouncement and Claimant abandoned validly his Eastasian citizenship. 

  

35. The Micula and Tza Yap Shum Tribunals stated that there is a presumption in favour of the validity 

of nationality if the nationality is confirmed by a state.8 Both tribunals stated that Respondent bears 

the burden of proof the challenge that presumption.9 Therefore, in the present case Respondent has 

to prove that Claimant has not Euroasian nationality.  

 

B. Claimant accomplished the territorial requirement 

 

36. Claimant submits that he made investment in the territory of Oceania in accordance with Article 

1.2 and 1.3 of the Euroasian BIT.  

 

37. The Euroasian BIT requires from the investors to invest in the territory of Oceania or Euroasia.10  

 

 

38. According to Article 1.3 (a) of the Euroasia BIT, territory of Oceania means:  

 

                                                           
5 Micula para 94-95 
6 Procedural Order No 3 para 2 
7 The New Oxfor Dictionary of English  p. 15 
8 Micula para 87 and Tza Yap Shum  para 63 
9 Micula para 87 and Tza Yap Shum para 63  
10 Euroasia BIT Article 1.2 (a) 
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“…the territory of the Republic of Oceania over which it exercises sovereignty, sovereign rights 

and jurisdiction in accordance with international law;”11     

 

39. Claimant’s investment, Rocket Bomds is located in the suburb of Valhalla, Oceania.12 Therefore, 

since Claimant invested in the territory of the Contracting Parties fulfilled both the nationality and 

territorial requirements of the Euroasia BIT.   

 

40. To conclude, Claimant submits that this tribunal has jurisdiction ratione persone. Because Euroasia 

recognized Claimant as a national of the country. The President of the Republic of Eastasia 

accepted tacitly Claimant’s renouncement of citizenship. Finally, Claimant made an investment in 

the territory of Oceania. Therefore, Claimant complied with the nationality and territory 

requirements of the Euroasia BIT so Claimant qualified as in investor at the commencement of the 

procedure on 11 September 2015.13 

 

II. Claimant did not have to comply the pre-arbitral steps in the Eoroasia BIT 

 

41. Claimant did not have to comply with the pre-arbitral steps provided in the Article 9 of the Euroasia 

BIT prior to bringing his claims before the Tribunal. 

 

42. The Article 9 of the Euroasia BIT provides that “[i]f the dispute cannot be settled amicably…”14  

 

43. It is easy to see that the provision is a clear "fork-in-the-road" rule. The investor of the Contracting 

Party shall decide which road to take when the amicable consultations have reached no final 

agreement. If he decides to submit a request to the courts of the Contracting Party, he obliges to 

wait at least twenty four months before commencing an international arbitration. However, the 

above-mentioned provision is only a possibility as it states "[the dispute] may be submitted", and 

it is far from being an obligatory step in order to commence an international arbitration. Thus the 

                                                           
11 Ibid Article 1.3(a) 
12 Uncontested Facts para 2-3. 
13 Problem p. 10 and Article 4(2) of the ICC Arbitration Rules   
14 Euroasia BIT Article 9.2-3 
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Claimant did not have to comply with the pre-arbitral steps provided in the Article 9 of the Euroasia 

BIT prior to bringing his claims before the Tribunal. 

 

44. However, if the Honourable Tribunal finds that the provision provided in the Article 9 of the 

Euroasia BIT, namely that there is an obligatory pre-arbitral step to be taken in order to be able to 

commence an international arbitration, the Claimant submits the following argument as well. 

III. Claimant is entitled to invoke the MFN clause in the Euraosia BIT 

 

45. Claimant has a right to invoke the most-favoured-nation clause provided in the Article 3 of the 

Euroasia BIT.  

 

46. As a bilateral investment treaty, the Euroasia BIT must be interpreted in accordance with the 

VCLT. The VCLT provides the "general rule of interpretation" which provides that the terms of a 

treaty shall be interpreted (i) in accordance with their ordinary meaning, (ii) in context and (iii) in 

light of their objects and purposes.15  

 

 

A. The terms of the Euroasia BIT shall have the ordinary meaning 

 

47. The Contracting Parties may agree on terms with special meaning, but until proven otherwise, the 

terms of the BIT shall have the ordinary meaning. Nor the Claimant, nor the Respondent submitted 

such evidence, so that the terms shall be interpreted according to their ordinary meaning, expect 

for the terms defined in the Article 1 of the Euroasia BIT, such as investor and investment. 

 

B. The interpretation of Article 3 of the Euroasia BIT 

 

48. The Article 3 of the Euroasia BIT provides as following: 

                                                           
15 VCLT Article 31 
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“Each Contracting Party shall, within its own territory, accord to investments made 

by investors of the other Contracting Party, to the income and activities related to 

such investments and to such other investment matters regulated by this Agreement, 

a treatment that is no less favourable than that accorded to its own investors or 

investors from third-party countries.”16 

 

i. Activity 

 

49. Activities related to investment and other investment matters is a broad wording. As stated in the 

Hochtief case17, "there can be no doubt that the settlement of disputes is an >>activity in 

connection with investments<<". As long as the dispute settlement relates to the investments or the 

activities related to such investments, the Claimant has a right to the applicability of the most-

favoured-nation clause.  

 

ii. Treatment 

 

50. There is no argument regarding the fact that arbitration, especially international is an elementary 

aspect of any investment and its investor. The Maffezzini case explicitly states that "today dispute 

settlement arrangements are inextricably related to the protection of foreign investors"18 and it is 

related to protection of rights. As noted by Tribunal in the Siemens vs Argentina case, "the term 

“treatment” and the phrase “activities related to the investments” are sufficiently wide to include 

settlement of disputes"19. The Impregilo Tribunal also comes to the same conclusion as whether 

the treatment includes the dispute settlement when determining that "the term “treatment” is in 

itself wide enough to be applicable also to procedural matters such as dispute settlement."20 

 

                                                           
16 Euroasia BIT Article 3.1 
17 Hochtief para. 85. 
18 Maffezzini para 54. 
19 Siemens para. 103. 
20 Impregilo para 99. 
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51. It is a controversial question of investment law whether the most-favoured-nation clause can be 

invoked only regards to substantial rights or procedural rights as well. As we can see from the 

above discussed case law, the applicability of the most-favoured-nation clause to the dispute 

settlement provision is accepted by most Tribunals.  

 

52. However, there is one (and only one) limitation on the scope of the most-favoured-nation clause, 

namely the ejusdem generis. The most-favoured-nation clause may be invoked only in one 

scenario, that is if the treatment of the invoked treaty concerns the same matter as the "original" 

treaty21.  

 

 

53. Another aspect of the most-favoured-nation to be considered in determining whether the Parties 

intended to provide a broad MFN clause is examining the list of exceptions from the MFN clause. 

As the Article 3 of the Euroasia BIT provides:  

“The provisions set forth in paragraph 1 of this Article shall not apply to 

advantages and privileges accorded by either Contracting Party to any third 

country by virtue of that Party’s binding obligations that derive from its 

membership in a customs or economic union, common market, or free trade area, 

or as a result of regional or subregional agreements, multilateral international 

agreements or double taxation agreements, or any other tax-related arrangements 

or agreements to facilitate cross border trade.”22 

54. It is clear that the intention of the Contracting Parties was to exclude certain matters from the scope 

of the applicability of the MFN clause. However, the Contracting Parties did not include an 

exception regarding dispute settlements. Limitations similar to these show that the Contracting 

Parties discussed the issues to be excluded from the BIT and decided which issues not to exclude.23 

 

55. As the BIT contains a broad MFN clause, the Claimant requests the Tribunal to conclude that is 

has jurisdiction to decide on the merits of the case. 

                                                           
21 See Draft Articles on Most-Favoured-Nation Clauses  
22 Euroasia BIT Article 3.2 
23 RosInvestCo, para 135. 
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ADMISSIBILITY  

 

IV. Claimant made a protected investment under the Eastasia BIT 

 

56. Claimant will proceed with the admissibility of his claim under the Eastasia BIT. Proving first that 

Respondent did not provide sufficient evidence about the alleged illegality. After Claimant will 

prove that the investment among the circumstances was made in accordance with the laws of the 

Host Sate.    

 

A. Respondent bears the burden of proof to prove the bribery 

 

57. Claimant submits that Respondent shall be obliged to prove the violation of the law of host State 

allegation. Respondent stated in its answer for the arbitration request that the Tribunal should not 

grant any protection to Claimant under the BIT due to the violation of the “clean hands” doctrine.24  

 

58. It is a general principle that “each party has the burden of proving the facts on which he relied in 

his claim or in his defence.”25 The Tribunal in Soufraki also emphasized that this is accepted in 

international and national practice that “a party bears the burden of proof in establishing the facts 

that he asserts.”26  Therefore, Respondent bears the burden of proof in connection with the violation 

of the host State law to Respondent.  

 

59. Claimant submits that since Euroasia, Eastasia and Oceania are parties to the United Nations 

Convention against Corruption,27 the Tribunal should apply the said convention in respect of the 

alleged criminal offence of bribery of a foreign official.  

 

                                                           
24 Problem p. 15 
25 Caron-Lee, p. 558, citation from: Report of the UNCITRAL on the Work of its Ninth Session, UN GAOR, 31st 

Dession, Supp No 17, UN Doc A/31/17 para 116 (1976) 
26 Soufraki para 58    
27 Procedural Order No 3 para 3  
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60. According to Article 16 Section 1 of the United Nations Convention Against Corruption, the 

criminal offence of bribery of a foreign official contains the action of promising, offering or a 

giving an undue advantage to a foreign official.28 Claimant submits this element of the definition 

is not proved by Respondent.  

 

61. In Wena Hotels Egypt challenged the Tribunal’s jurisdiction on the grounds that an illegal 

agreement was concluded between the investor and affected state official.29 The Tribunal rejected 

the request and concluded that Egypt bore the burden of proof to provide any evidence about the 

investigation of the affected state official but Egypt failed to do that and did not refute the legality 

of the investor’s contract.30 

 

62. Claimant submits that there is no clear evidence that could serve as a ground to the violation of the 

“clean hands” doctrine.  In World Duty Free the investor himself testified about a “personal 

donation” that gave to Kenyan President, in order to make his investment.31 This testimony – where 

the investor admitted the bribery – was the ground on which the Tribunal dismissed the claim due 

to the violation of international public policy. In the present procedure however, Respondent did 

not provide any clear evidence about the alleged bribery. 

 

63. Respondent’s competent authorities have never qualified Claimant’s investment as illegal. Only a 

criminal proceeding was initiated against Claimant in 2015.32 Furthermore, in Inceysa the Tribunal 

stated that the Tribunal can only determine the legality of the investment by hearing the case and 

did not attribute importance to the resolutions and decisions of the State with respect to the legality 

of the investment.33 Therefore, Claimant respectfully asks the Tribunal to reject the alleged 

violation of the “clean hands” doctrine. 

B. The Tribunal has jurisdiction regardless of the alleged bribery 

 

                                                           
28 United Nations Convention Against Corruption Article 16 Section 1. 
29 Wena Hotels para 132 
30 Ibid para 116-117 
31 World Duty Free para 136 
32 Uncontested Facts para 19 
33 Inceysa para 209-210 
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64. The question of legality of the investment is not a part of the jurisdiction phase. As Bernardo M. 

Cremades emphasized in Fraport I. the legality of the investment in investment arbitration is 

similar to the doctrine of separability as it is applied in international commercial arbitration. 34  If 

the Tribunal does not treat the arbitration agreement separate, the Respondent may subvert the 

process by challenging the validity of the contract. Claimant submits that this analogy is applicable 

in case of the examination of the legality of the investment.35  

 

65. Therefore, the inquiry of the alleged illegal act in the jurisdiction phase may lead to the violation 

of the doctrine of separability. In order to avoid it happening, Claimant submits that the Tribunal 

should examine the question of illegality in the merits phase. 

 

66. Furthermore, the legality of the investment should be assessed in the merits, since it is a merits 

issue. If the Tribunal treats the alleged violation of the law of the Host State by Claimant as a 

jurisdiction issue and the Respondent’s conduct as a merits issue, the Respondent will be in a 

powerful position. This approach does not respect the fundamental principles of procedure.36 

 

67. Claimant submits that the violation of the law of the host state has consequences in the domestic 

law. Therefore, the violation of the law of the Host State shall be examined by the competent 

domestic tribunals.37 For example, Respondent may initiate proceedings concerning the alleged 

illegal activity before a criminal court.38  

 

68. Should the Tribunal dismiss Claimant’s claim in the jurisdiction phase because of the alleged 

illegality, Claimant will not have any chance to resort to any remedy. It would mean that 

Respondent may avoid the liability for a gross violation of the BIT.39 This result would be 

incompatible with the purpose of this phase of the proceeding. Furthermore, the purpose of the 

                                                           
34 Fraport I. para §.37 
35 Ibid 
36 Ibid  
37 Ibid para §39 
38 Ibid para §14 
39 Ibid para §39 
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provision ‘in accordance with the laws of the Host State is not to lay down a condition to the 

investors to comply all time every regulations of domestic law so as the investors may practice the 

right to arbitration.40. Therefore, Claimant submits that the alleged violation of the laws and 

regulation of the Host State, since it is a merits issue, can only be examined in the merits phase.41 

 

C. Claimant’s protected investment under the Eastasia BIT 

 

69. Should the Tribunal find that Claimant has to prove the legality of the investment, Claimant submits 

that it made a protected investment under Article 1.1 of the Eastasia BIT. 

 

70. Article 1.1 of the Eastasia BIT contains the definition of investment. According to this definition, 

an isvement is a kind of asset which is directly or indirectly invested in the territory of the 

Contracting Parties in accordance with their laws and regulations. 42 The term ‘investment includes’ 

the shares of company and contractual claims.”43 

 

71. Claimant submits that the relevant investment was made in 1999 in Oceania. In 1998, Claimant 

became the sole shareholder of Rocket Bombs which is located in Oceania.44 After acquiring full 

ownership, Claimant concluded a contract for a period of fifteen years with the Ministry of the 

National Defence of Euroasia on 23 December 1998. The contract entered into force on 1 January 

1999.45  In 1999 Claimant started to produce arms for Euroasia and concluded other contracts with    

other investors.46 Therefore it is clear that Claimant’s investment was made in 1999 and comprises 

shares and contracts, which qualify “assets” legally obtained by Claimant. 

 

72. The established test for the determination of an investment is the so-called ‘Salini test.47 Under the 

‘Salini criteria’ an investment has 4 characteristics: substantial commitment; a certain duration; 

                                                           
40 Ibid para §36 
41 Ibid para §36 
42 Eastasia BIT Article 1.1 
43 Eastasia BIT Article 1.1 (b)-(c) 
44 Uncontested Facts para 2 
45 Ibid para 9 
46 Ibid para 10-11 
47 Dolzer- Schreuer page 67 
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assumption of risk; significance for the host state’s development.48  Claimant submits that its 

investment was made in line with these criteria.  

 

73. Claimant submits that he created a long term investment. Claimant invested in 1997 in Oceania 

and   produced arms until the issuance of the Executive Order.49 Therefore, Claimants invested for 

a certain duration in Oceania. Claimant acquired a   company in crisis and turned it to be a profitable 

one by concluding contracts with Euroasia and other investors.50 Therefore, Claimant’s investment 

contained risk and substantial commitment due to the concluded contracts. Claimant’s investment 

created jobs for the local community also benefitted from the investment.51 Therefore, Claimant’s 

investment contributed to the development of the state.  

 

74. Therefore, Claimant’s investment qualifies an investment under the Salini test. 

 

D. The accomplishment of the legal requirement under the environmental law of Oceania 

 

75. Claimant submits that his investment was made in accordance with the host State’s law. According 

to the environmental law of Oceania the arms producers are obliged to obtain a license from the 

National Environment Authority of Oceania to the arms production and to fulfil the environmental 

requirements contained in the Environment Act 1996.52 On 23 July 1998, the National Environment 

Authority issued an environmental license to Claimant and approved the commencement of arms 

production.53 It means that Claimant fulfilled the requirements of the environmental law of Oceania 

and made a legally protected investment under the Eastasia BIT. 

 

76. Claimant submits that the NEA would have had the power to revoke Claimant’s license, however 

it did not happen. According to the Environment Act 1996, the NEA is entitled to randomly visit 

arms production sites in order to supervise the compliance with Environment Act 1996. As a result 

of the visit, NEA can revoke the license if the arms production site does not comply with the 

                                                           
48 Salini paras 52-58. 
49 Uncontested Facts para 2 and paras 16-17 
50 Ibid paras 10-12 
51 Ibid para 12 
52 Ibid para 4 
53 Ibid para 6 
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regulations.54 This has never happened with Claimant’s investment. Therefore, Claimant submits 

his investment complied with the environmental requirements under the Environment Act 1996. 

 

E. Claimant’s claim is admissible  

 

77. Claimant submits that his claim is admissible. First, because Respondent competent authorities 

have never declared Claimant’s investment illegal. Respondent did not provide any proof in its 

answer for the Claimant’s request for arbitration. Second, even if some money transfer took place, 

under the circumstances in the Host State the investment was made in accordance with the laws. 

 

78. Claimant submits that the Environment Act 1996 is contrary to the Eastasia BIT. The BIT is titled 

like “Promotion and Reciprocal Protection of Investments”. The Contracting Parties in the 

preamble stated that:  

 

“Intending  to  create  and  maintain  favourable  and  stable  conditions  for  

investments  of investors of one Contracting Party in the territory of the other 

Contracting Party, and 

Conscious   that   the   promotion   and   reciprocal   protection   of   investments   

requires stimulating business initiatives with investors ffrom both Contracting 

Parties”55  

 

79. According to Article 31 of the VCLT: 

1.A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.56 

 

80. Claimant submits that the purpose of the Eastasia BIT is to create and maintain favourable and 

stable conditions for the investors and to stimulate business initiatives. The Environment Act 1996 

provides a subsidy to investors in the arms production to obtain the environmental license. 

                                                           
54 Procedural Order No 3 para 1 
55 Eastasia BIT Preamble 
56 VCLT Article 31.1 
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However, reaching the threshold is impossible: “since the  introduction  of  the  Environment  Act  

1996,  not  a  single  entity had succeeded in receiving such a subsidy.”57 Even if an investor fulfils 

the requirements to obtain a license, the issuance of a license takes a long time.58 Therefore, the 

regulations adopted and maintained by Respondent are jeopardizing the purpose of the BIT.59  

 

81. Therefore, the Tribunal should take into account the above mentioned circumstances and finds that 

Claimant made the investment in accordance with laws and regulations of the Host State. 

 

82. To conclude, Claimant submits this Tribunal has jurisdiction over the present case because of the 

principle of separability. This claim is admissible because Respondent did not provide sufficient 

evidence about the alleged illegality and Claimant made the investment in accordance with the 

laws and regulations of the Host State. Finally, Claimant submits that among the circumstances, 

the investment would be legal even if Claimant would have transferred some money to obtain the 

license.    

 

MERITS 

 

V. Claimant’s investment was expropriated by the Respondent 

 

83. If the Tribunal finds that it has jurisdiction over the present dispute and the Claimant claim is 

admissible. Claimant submits that Respondent expropriated unlawfully Claimant’s investment by 

issuing the Executive Order without due process and compensation.  

 

A. The effect of the Executive Order is tantamount to expropriation 

84. Claimant submits that the effect of the Executive Order is tantamount to expropriation and because 

Claimant was deprived from the economic benefits of his investment. 

                                                           
57 Uncontested Facts para 5 
58 Uncontested Facts para 6 
59 Bungenberg and others, p. 583-584 
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85. Article 3.1 of the Eastasia BIT prohibits the direct and indirect expropriation of the investments 

and contains a provision which does not allow for the Contracting Parties to make anything that 

tantamount to expropriation or nationalization, except for public purpose.60 

86. According to the CME Tribunal it is clear in international law that a measure that do not include a 

direct taking of property but effectively neutralizes the benefit of the investment are subject to 

expropriation claims.61   

87. In Telenor the Tribunal stated that an expropriation would have be constituted if the action of the 

State would have a major adverse impact on the economic value of the investment.62 The alleged 

state action must “deprive the investor of the economic value, use or enjoyment of its investment.”63 

Therefore, in order to establish whether the Executive Order constitute an expropriation, the 

Tribunal should evaluate the intensity, and the duration of the economic deprivation which 

Claimant suffered.64     

88. On 1 May 2014 the President of the Republic of Oceania issued an Executive Order.65 The 

Executive Order instituted a system of sanctions against persons involved in certain sectors in the 

Euroasian economy, for instance in the arms production.66 Under the framework of this Executive 

Order Claimant qualifies a “blocked person” because on 28 February 2014 Claimant concluded a 

contract for arms production with Euroasia.67  

89. Due to the Executive Order, Claimant’s properties and interests are blocked, which means that 

Claimant’s assets are not transferable, exportable and Claimant cannot receive payment for his 

assets.68 Despite the fact that Claimant remained the ownership over his investment, Claimant 

cannot utilize the investment in a meaningful way. 

90. In Middle East Cement the Tribunal found that when Egypt issued a Decree on import prohibition 

on cement, that measure was tantamount to expropriation. Because the Decree deprived the 

investor of the benefits and use of his license, which was the investment.69    

                                                           
60 Eastasia BIT Article 3.1 
61 CME para 604 
62 Telenor para 64 
63 Ibid para 65 
64 Ibid para 70 
65 Uncontested Facts para 16 
66 Executive Order Section 1 (a) (i) 
67 Uncontested Facts para 15 and 17 
68 Executive Order Section 1 
69 Middle East Cement paras 101 and 106-107 
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91. In the present case, Claimant cannot transfer or export his assets due to the Executive Order and 

Claimant cannot conduct or sell his investment.70 Therefore, Claimant lost the economic value of 

his investment.71 

92. Under the framework of the sanctions Claimant’s contracts are not effective and on the basis of 

this order, Claimant’s contracting parties are released from their contractual obligation toward 

Claimant.72 Furthermore, Claimant’s contracting parties would not intent to comply their 

contractual obligations toward Claimant.73  

93. In CME the Tribunal found that the Host State expropriated the investment by the interference of 

the Czech Media Council with legal relationship between the investment and its contracting party.74    

94. In the present case, the Executive Order has eviscerated Claimant’s contractual benefits by the 

automatic termination of his contracts and with the enforcing of Claimant’s contracting parties to 

not perform their contractual obligations.75  

95. Therefore, Claimant submits that due to the above mentioned effects of the Executive Order, the 

issuance of the order is tantamount to expropriation. 

 

B. Respondent breached Article 3 of the Eastasia BIT  

96. Claimant submits that Respondent breached Article 3 of the Eastasia BIT when she issued the 

Executive Order. Because as Claimant explained above, this measure was tantamount to 

expropriation and Claimant did not receive compensation and Respondent failed to secure the 

requirement of due process under the Eastasia BIT.76   

97. Article 3.1 states that if an expropriation takes place, that shall be carried out under due process of 

law, on a non-discriminatory manner and shall be followed prompt, adequate and effective 

compensation.77 

98. These are typical, cumulative requirements of lawful expropriations and also part of customary 

international law.78  

                                                           
70 Executive Order Section 1 and Uncontested Facts para 17 
71 Middle East Cement para 107 
72  Executive Section 1 (b) 
73 Ibid 
74 CME para 575 and 602 
75 Executive Order Section 1 (b) 
76 Eastasia BIT Article 3.1 
77 Ibid 
78 Dolzer- Schreuer page 99 
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99. Despite the fact that the Eastasia BIT provides compensation for Claimant if an expropriation 

occurs, 79  Claimant did not receive any prompt, adequate and effective compensation after the 

issuance of the Executive Order. Therefore, Claimant submits that Respondent failed to satisfy the 

requirement of compensation under the Eastasia BIT. 

100. With respect to the requirement of due process, the Tribunal in ADC stated that the requirement of 

due process in expropriation context means that the Host State is obliged to set up a legal procedure 

and mechanism where the investor may get reasonable notice in advance the expropriation and may 

raise objections against the expropriation.80 This legal procedure must grant the investor a 

reasonable chance within a reasonable time to claim its “legitimate rights” and the possibility of 

fair hearing before an unbiased and impartial adjudicator to assess the actions in dispute.81    

101. In the present case, Claimant may raise his objection against the Executive Order, however the 

competent authority is the President of the Republic of Oceania or Claimant may challenge the 

Executive Order before the Constitutional Court of Oceania.82 

102. The reconsideration is only up to the President of the Republic of Oceania.83 The challenge of the 

Executive Order before the Constitutional Court takes a long time with a very few chances to the 

setting aside of the Executive Order84   

103. Therefore. Respondent failed to set up any legal mechanism or process where the Claimant would 

have been able to raise any objection within a reasonable time with a reasonable chance against the 

Executive Order or would have been heard by an unbiased adjudicator. Furthermore, Respondent 

did not notify Claimant in advance about the measure. Therefore, Claimant submits that 

Respondent breached the requirement of due process. 

104. To conclude, Claimant submits that Respondent breached the requirements of due process and 

compensation of the Eastasia BIT. Therefore, Respondent’s illegal expropriation fall below the 

general rules of state responsibility.85 Thus the Tribunal must oblige the Respondent to as far as 

                                                           
79 Eastasia BIT Article 3.1 
80 ADC para 435 
81 Ibid 
82 Procedural Order No 3 paras 10 and 6 
83 Ibid para 10 
84 Ibid para 6 
85 Dolzer- Schreuer page 100 
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possible restore the situation that would have existed had the international wrongful act not been 

committed.86   

 

COMPENSATION 

 

VI. Claimant is entitled to full compensation due to the lack of contribution to the damage 

suffered 

 

105. In this section, Claimant will establish that he is entetlid for full compensation i.e. 120,000,000 

USD, with interest because Claimant did not contribute to the suffered damages. 

 

A. Claimant is entitled to compensation because Respondent breached the Eastasia BIT 

 

106. As Claimant explained above, Respondent epropriated unlawfully his investment, therefore under 

the framework of ILC Draft Article Respondent incurred the obligation to pay compensation for 

Claimant because of its nternationally wrongful act.  

 

107. According to ILC Draft Articles, Respondent is obliged to pay compensation if the Tribunal finds 

that Respondent breached its international obligation.87 

 

108. In the present case Respondent international obligation is the Eastasia BIT particularly Article 3 

of the BIT.88 Because the Eastasia and Oceania settled down in the BIT the treatment of  

investors of each other and the conditions of lawful expropriation.89 Therefore they created an 

international obligation on investment protection toward each other.90 

 

                                                           
86 ILC Draft Articles Article 31 and Dolzer- Schreuer page 100 
87 ILC Draft Articles, Article 31 and Article 36 
88 ILC Draft Articles, Article 33 
89 See Article 2 and 3 of the Eastasia BIT 
90 ILC Draft Articles, Article 1 Commentary para (1) 
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109. Therefore, because Respondent expropriated unlawfully Claimant’s investment, under ILC Draft 

Articles Respondent must pay compensation to Claimant insofar as the damage is not made good 

by restitution.91  

 

 

B. Claimant is entitled to full compensation  

 

110. Claimant submits that he is entitled to full compensation, because he did not contribute to the 

suffered damage. Because Claimant did not receive any probative information about the sanctions. 

Claimant could not foresee the sanctions made by the Oceanian Government, wherefore he is an 

investor in Oceania, and was not involved in the conflict between the States. 

 

111. As Claimant explained above, due to the Executive Order Claimant’s investment lost its financial 

value and Claimant lost the future profits from the contracts, because Claimant’s contracting parties 

do not perform their obligations on the basis of the Executive Order.92 

 

112. The Eastasia BIT silents on the applicable compensation form in case of unlawful expropriation. 

The Tribunal in ADC stated that if the BIT does not contain any specific provisions on 

compensation in case of unlawful expropriation, the principles of customary international are 

applicable. 93 

 

 

113. Therefore, if the Tribunal finds that Respondent breached the provisions on expropriation, 

Claimant is entitled to a compensation, which covers any financially assessable damage and the 

lost profits under the principles of customary international law.94    

 

114. As the PCIJ stated in Chorzów Factory case “… the reparation must, as far as possible, wipe out 

all the consequences of the illegalact and re-establish the situation which would, in all probability, 

                                                           
91 ILC Draft Articles, Article 36 (1)  
92 Uncontested Facts para 17 
93 ADC para 481-499 
94 ILC Draft Articles, Article 36 (2) 
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have existed if the act had not been commited.”95 The Tribunal in ADC emphasized the vitality of 

the principle of Chorzów Factory and assessed the compensation that Hungary paid on the basis of 

this principle.96  

 

115. The value of the shares decreased, Rocket Bombs deteriorated, and Claimant lost the future profits 

from his contract.97 Therefore, as the Tribunal stated in AIG Claimant is entitled to compensation 

which includes damnum emergerns and lucrum cessans.98 Therefore, the awarded compensation 

must be at least 120,000,000 USD, with interest. 

 

 

C. The lack of willful or negligent action or omission on behalf of Claimant 

 

116. Respondent stated that Claimant contributed to the damage suffered by his investment, because 

Claimant continued his activity and stated that Claimant should have known the consequences of 

the annexation of Fairyland.99 

 

117. Under the framework of ILC Draft Articles the wilful or negligent action or omission of the injured 

party must be assessed in the determination of reparation.100 

118. In Agip the Tribunal stated that compensation could be limited in certain circumstances, but in 

the case there are no contributory fault, therefore it could not decrease the amount of the 

compensation.101  

 

119. In the present case, Claimant could not foresee these sanctions and could not prepare for their 

effects to his investment, because he concluded a contract with the Euroasian Ministry of National 

Defence, which was affected by the sanctions on 28 February 2014, effective of 1 April 2014. It 

was before the announcement of the Executive Order, which was on 1 May 2014.102 

                                                           
95 Case Concerning the Factory at Chorzów, PCIJ Judgement, 13 September 1928, No. 17, 47. 
96 ADC paras 481-499 
97 Uncontested Facts para 17 
98 AIG para 12.3.1 
99 Problem p. 16 
100 ILC Draft Articles, Article 39 
101 Agip para. 99 

102 Uncontested Facts 15-16, page 35-36 
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120. Furthermore, Claimant also could not foresee that the armed forces of Euroasia will enter the 

territory of Fairyland, because it happened after concluding the contract with the Euroasian 

Ministry of National Defence on 1 March 2014. 

 

121. The media did not indicate the sources with regard to the issuance of the Executive Order.  Claimant 

submits that he could not rely on uncertain originated sources in his decisions about his business. 

The Executive Order before it was published on 1 May 2014 there were available only such 

information which cited unnamed sources.103 

 

122. In MTD the Tribunal stated that the investor bear the risk when chose its business partner who had 

financial difficulties. Therefore, Tribunal found that in MTD the investor made decisions that a 

wise investor would not made that increased their risks in the transactions, and they should bear 

part of the damages.104  

 

123. MTD clearly shows, that whom did not rely only the appropriate information could contribute to 

the suffered damage, and should bear the costs of it. In the present case, Claimant acted as a wise 

investor because he did not rely on the information based on unnamed sources.   

 

 

124. To conclude, Claimant states that there were no willful or negligent action or omission on his behalf 

that could contribute to the suffered injury, he could not mitigate the damages, therefore there is 

not any action which could decrease the amount of compensation, Claimant is entitled to full 

compensation i. e. 120,000,000 USD, with interest. 

  

                                                           
103 Procedural Order No. 2, 7., page 57. 

104 MTD paras 242. and 245 
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Prayers for Relief 

Claimant requests the Tribunal to declare that: 

1. find that Respondent has expropriated unlawfully Claimant’s investment by the issuance of the 

Executive Order and imposition of sanctions   

2. find that Claimant has not contributed to damage suffered 

3. Claimant is entitled for to compensation i.e.  minimum 120,000,000 USD, with interest as of 

the date of issuance of the award   

4. Respondent must bear all cost of this arbitration 

 

  

 


