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STATEMENT OF FACTS 

	

Involved Parties 

1. The Claimant, Peter Explosive, national of the Republic of Euroasia (“Euroasia”), president and 

owner of “Rocket Bombs Ltd” (“Rocket Bombs”). 

2. The Respondent, the Republic of Oceania (“Oceania”). 

 

Transaction Summary  

3. In 1992, Oceania and Euroasia concluded the Agreement for the Promotion and Reciprocal 

Protection of Investments (“Euroasia BIT”). At that same year, Oceania and the Republic of 

Eastasia (“Eastasia”) also concluded the Agreement for the Promotion and Reciprocal Protection 

of Investments (“Eastasia BIT”). By that time, Claimant was a national of Eastasia, as Fairyland, 

residence of Claimant, was formerly a part of this country.	

4. In February 1998, Claimant purchased 100% of the shares of a broken arms production company 

called Rocket Bombs, which is allocated in Valhalla, Oceania. Rocket bombs lost its 

environmental license in November 1997, therefore it was obliged to suspend its production until 

this administrative issue was solved. For that reason, the company and the town suffered heavy 

financial damages, as a lot of the citizens of Valhalla worked in Rocket Bombs before the 

suspension. 	

5. In face of this situation, after the purchase, Claimant started to work for making Rocket Bombs 

environmentally modern enough to meet the requirements of Oceanian Environment Act of 

1996. However, this modernization process was very expensive. Hence, Claimant requested to 

Oceania’s government not only the environmental license, but also a subsidy for the purchase of 

environmental-friendly technologies in order to finish the modernization process.	

6. Five months after buying Rocket Bombs, Claimant participated in a private meeting with the 

President of the National Environment Authority of Oceania (“NEA”). After that, on 23 July 

1998 Claimant obtained the environmental license approving the commencement of arms 

production by Rocket Bombs.	
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7. On the other hand, on 3 August 1998, the Ministry of Environment denied Claimant’s request for 

subsidy. Thus, Claimant sought the Minister of National Defense in Euroasia to conclude a 

contract for arms production, in order to obtain the financial help Rocket Bombs needed to 

produce. After the first payment, the production started and Claimant rehired the workers from 

Valhalla. The company and the local community felt the effects of prosperity, as the company 

became one of the largest arms producers in Oceania. 	

8. On 1 November 2013, a referendum was held in Fairyland. As a result, the people of this region 

decided for the secession from Eastasia and for the reunification with Euroasia, as Fairyland was 

historically part of the territory of Euroasia. After a bloodless and peaceful annexation, on 23 

March 2014, Euroasia officially declared Fairyland a part of its territory.	

9. However, some countries, including Oceania, did not recognize the annexation. Hence, on 1 May 

2014, the President of Oceania issued an Executive Order on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia (“Executive Order”), which introduced a 

system of sanctions irrespective of the fact that Oceania shared no particular relation with that 

dispute. This system was against all those who contracted or were economically engaged with 

Euroasia.	

10. Therefore, the Executive Order caused the complete and utter deterioration of Rocket Bombs. 

Hence, Claimant was unable to do any business transaction in Oceania. This meant he was 

unable to sell his shares of Rocket Bombs to a third person and that all Oceaninan companies 

that had contracted with Claimant were no longer obligated to perform its contracts with him.	

11. Subsequently to that, the President of the NEA was convicted of accepting bribes, on 1 February 

2015. On 5 May 2015, Peter Explosive was informed that he was under investigation with regard 

to the environmental license obtained on 23 July 1998 for Rocket Bombs, and criminal 

proceedings were initiated on 23 June 2015, which had no decision until this moment.	

12. On 11 September 2015, Claimant submitted its Request for Arbitration. 
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ARGUMENTS ON JURISDICTION 

	

ISSUE 1: Claimant is an investor pursuant to Article 1.2 of the Euroasia BIT 

 

14. The Tribunal has jurisdiction ratione personae to decide on the merits of the claim because (i) 

Claimant is entitled to the protection of the Euroasia BIT since he has met the requirements both 

of Art. 1.2 of the Treaty and of international law. Moreover, (ii) neither the legality of the 

annexation of Fairyland to Euroasia nor the application of the rules of treaty succession have a 

bearing upon the determination of the Tribunal’s jurisdiction. 

 

I. Claimant is a protected investor under the Euroasia BIT 

 

15. Defining which investors are protected by an investment treaty is important because the 

objective of contracting States is to secure benefits for its own nationals, rather than to those of 

other countries1. In order to determine Claimant’s nationality the Tribunal is bound to apply the 

provisions of the BIT as well as international law in general. Art. 1 of the 1930 Hague 

Convention, which represents the state of international law on the question of nationality of 

individuals2, determines that: 

 

It is for each State to determine under its own law who are its 
nationals. This law shall be recognized by other States in so far as 
it is consistent with international conventions, international custom, 
and the principles of law generally recognized with regard to 
nationality (our emphasis).  

 
16. Whereas Art. 1.2 of the BIT provides that: 

 

The term “investor” shall mean any natural or legal person of 
Contracting Party who invests in the territory of the other 
Contracting Party, and for the purpose of this definition 

																																								 																					
1 Salacuse p. 186 
2 Champion Trading p. 13 
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(a) the term “natural person” shall mean any natural person having 
the nationality of either Contracting Party in accordance with its 
laws (our emphasis).  

 

17. Pursuant to the aforementioned applicable provisions, the Tribunal has jurisdiction ratione 

personae to decide on the merits of the claim because (A) Claimant is a protected investor 

pursuant to the terms of the Euroasia BIT and (B) Claimant’s Euroasian nationality is 

effective. Moreover, even if the Tribunal considers that the requirements of the BIT have not 

been met, or that Claimant’s naturalization does not produce international effects, (C) the 

population of Fairyland automatically acquired Euroasian nationality as a result of the 

integration of such territory to Euroasia, as well as simultaneously lost their Eastasian 

nationality. 

 

A. Claimant has Euroasian nationality according to its laws 

	

18. The issue is whether Claimant fulfills the requirements set forth under Art. 1.2 of the 

Euroasia BIT and, thus, holds the nationality of Euroasia according to its laws. It follows that 

the applicable rules in light of which Claimant’s nationality needs to be assessed are the 

Euroasia BIT and Euroasian law3. Furthermore, the acquisition of nationality must not be 

inconsistent with international law4. As it will be demonstrated, Claimant has provided 

sufficient evidence to establish nationality under the requirements of the BIT and to prove 

that his nationality produces international effects.  

19. Albeit within the reserved domain of the jurisdiction of States, when the nationality of a 

person is challenged, international investment tribunals are competent to adjudicate the 

matter and are empowered to decide for themselves whether or not they have jurisdiction 

ratione personae based on the facts and law before them5.  

20. According to the ruling in Soufraki v. UAE, great weight shall be given to the nationality law 

of the State in question, and to the interpretation and application of that law by its authorities, 

but evidence of nationality under municipal law, such as certificates of nationality, will have 
																																								 																					
3 Oostergetel, Decision on Jurisdiction ¶ 119 
4 Micula ¶ 87 
5 Soufraki ¶ 55  
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prima facie value only6. Ultimately, the Tribunal itself is responsible for passing judgment on 

the issue and no evidence produced will preclude it from reaching a decision at variance with 

its contents. 

21. Notwithstanding the considerations set forth in Soufraki, the State conferring nationality must 

be given a “margin of appreciation” in deciding upon the factors that it considers necessary 

for the granting of nationality7. There exists a presumption in favor of the validity of a State’s 

conferment of nationality. Furthermore, the burden of proving that nationality acquired under 

municipal law is contrary to international law falls upon the party challenging such 

nationality.  

22. In Micula v. Romania and Tza Yap Shum v. Peru, investment tribunals were called to rule 

upon similar challenges to investors’ nationalities. Both tribunals held that respondent States 

face a heavy burden of proof to overcome the strong presumption of validity regarding the 

conferment of nationality by a State and that the threshold to do so is high8. Apart from a 

ruling that concludes that the conferral of an investor’s nationality was fraudulent or resulted 

from material error9, it is not appropriate for a tribunal to overcome the sovereign decision 

taken by a State to accept such person as one of its citizens.  

23. According to the reasoning of the decision in Tza Yap Shum, in the absence of “irrefutable” 

evidence allowing the tribunal to disregard the documents produced by the claimant, i.e. a 

passport, an identity card and two public notary officers’ documents affirming the 

investor’s nationality, it found that the respondent had not met the necessary burden of 

proof10.  Similarly, the Micula tribunal determined that Romania had failed to dispense with 

its burden of proof as it had not provided “convincing and decisive” evidence on why the 

tribunal should ignore the decision of Swedish authorities to confer upon one of the claimants 

the Swedish nationality11.  

24. It is Claimant’s submission that the instant dispute is indistinguishable from these two cases.  

																																								 																					
6 Soufraki ¶ 63 
7 Micula ¶ 94 
8 Tza Yap Shum ¶ 63, Micula ¶ 87 
9 Soufraki ¶ 68, Micula ¶ 91 
10 Tza Yap Shum ¶ 65 
11 Micula ¶ 95 
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25. On 23 March 2014, Euroasian authorities recognized Claimant as a national of Euroasia and 

he was subsequently issued a Euroasian passport and identity card12. Prior to that, 

Claimant had willfully renounced his Eastasian nationality13, thereby complying with the 

prohibition of dual nationality under the Euroasian Citizenship Act. Irrespective of the fact 

that Claimant did not comply with the formal requirements for renunciation of the Eastasian 

Citizenship Law14, there are no reasons to doubt the thoroughness of the inquiry that was 

made by Eastasian authorities at the time of Claimant’s naturalization. Therefore, it must be 

presumed that such authorities were satisfied by the fashion in which Claimant’s renunciation 

took place. 

26. Furthermore, Claimant has maintained his Euroasian nationality during both critical dates for 

the application of the BIT, namely, the date of injury, 1 May 2014, and the date of 

presentation of the claim, 11 September 2015, thereupon fulfilling the requirement for 

continuous nationality inferred from the language of the Treaty15 and derived from public 

international law16.  

27. In light of such facts, Claimant contends that the collection of evidence produced is sufficient 

to establish that he enjoys Euroasian nationality, since: 

(i) Respondent neither questions the veracity of the documents produced nor claims that 
nationality was acquired through fraud or was a result of material error;  

(ii) no evidence exists in the sense that Claimant’s nationality was acquired with the 
intent and will to deceive, thereupon entitling Respondent to consider it null and 
void17; and  

(iii) nationality was not procured as a mere expedient with the sole purpose to bring these 
claims before ICC18 as Claimant became a national of Euroasia before the violation 
to the BIT was committed by Respondent – nationality was acquired on 23 March 
2014, whereas the breach took place on 1 May 2014, i.e the date of issuance of the 
Executive Order. 
 

28. Hence, having established that all requirements of the Euroasian Citizenship Act have been 

met, unless Respondent meets the challenge of providing conclusive evidence that the 

decision by Euroasian authorities to confer upon Claimant the Euroasian nationality should 

																																								 																					
12 PO2 ¶ 4 
13 PO3 ¶ 3 
14 PO3 ¶ 2 
15 Pey Casado ¶ 414 
16 Panevezys-Saldutiskis Railway p. 16 
17 Donner p. 68 
18 Siag and Vecchi ¶ 200 
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be overcome by the Tribunal, Claimant must be considered as a protected investor under the 

BIT.  

 

B. Claimant has a genuine link with Euroasia 

	

29. In the context of diplomatic protection, the ICJ held that nationality, in order to be capable of 

being invoked against another State, must correspond with the factual situation of the 

applicant’s national. In the Nottebohm Case, the Court decided that Liechtenstein was not 

entitled to bring a claim in defense of one of its nationals, Mr. Nottebohm, against Guatemala 

because he lacked a genuine and effective link with the former nation.  

30. As Mr. Nottebohm’s naturalization had taken place under “exceptional circumstances of 

speed and accommodation”19  and since his bonds with Liechtenstein were “extremely 

tenuous”20, it was ruled that the naturalization lacked international effect and was not entitled 

to be respected by Guatemala. The Iran-US Claims Tribunal subsequently followed this 

ruling in Case No A/18, when it decided that dual US-Iranian nationals could claim against 

Iran to the extent their dominant and effective nationality was American21.  

31. Such rule is disputable in public international law and, specifically, there is a clear reluctance 

in its application to cases where only a single nationality is at issue22. Previous arbitral 

tribunals have held that it does not seem that the rule has been sufficiently established in 

international law23. The ILC defends that the ICJ’s ruling in Nottebohm proposed a relative 

rule applicable only to the specific facts of that case, rather than intended to expound a 

general rule applicable to all States24. Furthermore, the statement in Case No A/18, albeit 

found to be a substantive principle of international law, appears to be limited to cases of dual 

nationality and is thereby rendered inapposite in the instant case25.  

																																								 																					
19 Nottebohm, p. 26 
20 Nottebohm, p. 25 
21 Case No. A/18 p. 263 
22 Micula ¶ 99 
23 Salem Case p. 1187 
24 ILC Arts. on Diplomatic Protection p. 33, ¶ 5 
25 Siag and Vecchi ¶ 195, Feldman Jurisdiction ¶ 31, MacLachlan, Shore, Weiniger p. 135 
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32. It is contended that the significance of the bond of nationality, once the crucial link between 

the individual and international law26, has been severely diminished in the context of 

investment arbitration. According to authoritative commentary on the ICSID Convention, 

under the framework of that regime nationality is relatively unimportant and may be said to 

have been reduced to a mere formality as the bond is only meaningful as a means to bring the 

investor under the jurisdiction of the ICSID27. 

33. Hence, Claimant submits that it is not bound by the effective nationality rule since the 

language of the BIT leaves no room for the application of such test28. Claimant relies on Pey 

Casado v. Chile, to argue that such rule cannot be inferred either from the text or from the 

object and purpose of the BIT29. Had the Contracting Parties intended the rule to apply in the 

context of the Treaty they would have provided for it expressly30. On the contrary, unlike 

other BITs, the Euroasia BIT does not require the additional criterion of residence for natural 

persons to be protected by the substantive provisions of the Treaty31 nor does such BIT 

impose any other conditions for jurisdiction ratione personae beyond the nationality of the 

investor in accordance with the laws of one of its Contracting Parties32.  

34. Even if found to be of moment under public international law in general, the rule of effective 

nationality must give way to the specific arrangement set forth in the BIT since such general 

test cannot supersede the clear language of Art. 1.2 of the Treaty33. To include such a non-

existent condition into the text of the BIT would be tantamount to an illegitimate revision of 

the Treaty34. In other words, if it finds that the effective nationality test is applicable, the 

Tribunal would be reconstructing, rather than interpreting the BIT. Hence, it is argued that 

the test of effective or genuine nationality cannot override the specific terms agreed upon by 

the Contracting Parties to the BIT.  

35. In any case, Claimant acquired Euroasian nationality for recognized reasons and possesses 

genuine links with Euroasia. Not only does the majority of the people of Fairyland identify 

																																								 																					
26 Donner p. 34 
27 Sinclair pp. 86-87  
28 Fakes ¶ 64, Oostergetel Decision on Jurisdiction ¶ 130  
29 Pey Casado ¶ 415 
30 Fakes ¶ 70 
31 Germany-Israel BIT Art. 1(3)(b) 
32 Euroasia BIT Art. 1.2(a) 
33 Siag and Vecchi ¶ 198, Fakes ¶ 70, Champion Trading p. 16,  
34 Micula ¶ 101, Siag and Vecchi ¶ 201, Pey Casado ¶ 415, Armas and Gruber ¶ 199 
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with Euroasia35 and speak the Euroasian language36, but also the family of Claimant is 

closely connected to the territory of Euroasia, as his grandparents were all born in that 

State37. Furthermore, it is uncontested that Claimant has strong economic ties with the 

Ministry of National Defence of Euroasia, as he is an important supplier of weapons for the 

Euroasian armed forces38. Therefore, it is argued that Claimant’s nationality produces 

international effect, as it is not based merely on formality or artifice, but on a real connection 

between Claimant and Euroasia. 

36. In conclusion, this Tribunal is only bound to apply the express terms of the BIT and should 

refrain from pursuing an analysis based on the rule of effective nationality to the 

determination of Claimant’s standing under the Treaty. However, to the extent the Tribunal’s 

finds that such rule is applicable it is submitted that Claimant meets the test’s requirements.  

 

II. The legality of the annexation of Fairyland to Euroasia and the application of the rules 

of treaty succession are irrelevant to the determination of the Tribunal’s jurisdiction 

	

37. Differently from what is submitted by Respondent, the Tribunal has not been prompted to 

pass judgment on whether Euroasia can claim a lawful title over the territory of Fairyland. 

Rather, the contended issue is whether or not Claimant is an Euroasian investor under the 

invoked treaty. Therefore, the Tribunal’s jurisdiction is limited by the specific agreement of 

the Contracting Parties as set forth in Art. 1.2(a). Such agreement expressly determines that 

Euroasian municipal law controls the determination of investors’ nationality under the BIT.  

38. The issue of application of treaty succession rules forwarded by Respondent in its Answer to 

Request for Arbitration also has no bearing upon the instant dispute. The matter under 

contention relates to the application of Art. 1.2 of the BIT. Therefore, in order to determine 

its jurisdiction ratione personae, the Tribunal’s competence is limited exclusively to the 

appraisal of such article’s language.  

																																								 																					
35 Uncontested Facts ¶ 14 
36 PO3 ¶ 9 
37 PO2 ¶ 4 
38 Uncontested Facts ¶¶ 9, 15 
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39. BITs are designed to promote and protect foreign investments. The foreignness of the 

investment is determined by the investor’s nationality39 . The territorial origin of the 

investment is irrelevant for the existence of a foreign investment40. To the extent the Tribunal 

is satisfied that Claimant’s nationality is foreign, no further inquiry is appropriate.  

40. Therefore, Respondent’s argument that Fairyland’s integration with Euroasia was illegal is 

inapposite and should not be considered by the Tribunal.  

 

ISSUE 2: Claimant was not required to comply with the pre-arbitral steps as provided in 

Article 9 of the Euroasia BIT prior to bringing his claims before the Tribunal 

	

41. The claims asserted are admissible as Claimant was not bound to comply with the pre-arbitral 

24-month litigation requirement as provided in Art. 9 of the Euroasia BIT, since (i) local 

remedies were obviously futile, and because (ii) Respondent’s insistence on Claimant’s 

compliance is based on an interpretation of Art. 9 which is manifestly absurd and 

unreasonable.  

 

I. Non-compliance with the pre-arbitral steps does not preclude Claimant of resorting to 

arbitration under the specific circumstances of the case 

 

42. The issue is whether Claimant is allowed to bypass the 24-month litigation requirement 

contained in Art. 9.3 of the Euroasia BIT and have direct access to ICC arbitration. While 

Respondent argues that Claimant is not entitled to submit this dispute to international 

arbitration prior to its submission to the competent domestic courts of Oceania, Claimant 

contends that its non-compliance with the 24-month rule is justified to the extent Oceanian 

courts are not capable of providing him with effective relief.  

43. Art. 9.2 of the Euroasia BIT provides that, if a dispute cannot be settled amicably, “it may be 

submitted to the competent judicial or administrative courts of the Contracting Party in 

whose territory the investment is made”, and Art. 9.4 determines that only “after twenty four 

																																								 																					
39 Dolzer and Schreuer p. 44 
40 Tradex ¶¶ 108-11 
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months from the date of the notice on the commencement of proceedings before the courts 

mentioned in paragraph 2 above” may the dispute be referred to international arbitration.  

44. According to several decisions, the purpose of such provision is to offer the host State an 

opportunity to redress alleged violations of the investor’s rights under the BIT before the 

latter may pursue claims in international arbitration and trigger the State’s international 

liability41. It logically follows that to the extent the application of the clause will not lead to 

the fulfillment of its purpose, an investor shall not be demanded to comply with the 24-month 

rule. Any interpretation requiring compliance under such circumstances would be in 

opposition to the general rule of interpretation set forth under Art. 31 VCLT. 

45. Considering that the 24-month rule must be interpreted in good faith in accordance with the 

ordinary meaning to be given to its terms in their context and in the light of its object and 

purpose, it must be read as part of the system put in place by Art. 9 as a whole. As held in 

Abaclat v. Argentina, this system purports to provide disputing parties with a fair and 

efficient dispute settlement mechanism42. Moreover, the context of Art. 9.3 includes not only 

the entire article at issue, but also the remainder of the Treaty43, which provides in its 

Preamble that the Contracting Parties have agreed to its terms 

 

Recognizing the importance of providing effective means of 
asserting claims and enforcing rights with respect to investments 
under national law as well as through international arbitration (our 
emphasis). 

 
46. Therefore, it cannot be supposed that the two Contracting Parties have intended investors be 

required to pursue recourse to domestic courts “just for show”44, or that compliance with the 

24-month rule would lead only to pointless litigation as the dispute would be listed on the 

docket of domestic courts indefinitely or would simply not be admissible at all45.  To 

construe Art. 9.3 in such a way would defeat the object and purpose of the entire BIT, as 

embodied in its Preamble.  

																																								 																					
41 Maffezini ¶ 35, Wintershall ¶ 110, Daimler ¶ 191, Phillip Morris ¶ 137, Ambiente Ufficion ¶ 602, Urbaser ¶ 66 ¶ 
130 
42 Abaclat ¶ 579 
43 Kiliç ¶ 5.2.6, VCLT Commentary p. 221 
44 Alemanni ¶ 311 
45 Hochtief ¶ 50-1 
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47. Hence, if such obligation fails to achieve its purpose in the context of the whole system of 

access to arbitration provided in Art. 9 of the BIT it cannot be imposed on Claimant46. 

Namely, the provision comprises a futility exception47. 

48. Bearing this in mind, and in light of the principle of effectiveness and of the principle of 

good faith, Claimant’s submissions are twofold. First, Art. 9.3 must be construed as requiring 

upon the host State the obligation to provide investors with a real chance in practice to have 

the dispute examined by the competent domestic courts. This requirement imposes upon the 

State the duty (i) to maintain its courts available to investors and (ii) to provide them with a 

fair opportunity of effective redress, in other words, such courts must be able of handling the 

adjudication of disputes regarding investments arising out of the BIT. Second, if the host 

State fails to comply with this obligation, it shall be precluded from demanding the investor 

to litigate for 24 months before resorting to arbitration48. 

49. It is contended that (a) Respondent is in breach of the obligation imposed by Art. 9.3, as it 

has barred Claimant’s access to domestic litigation by not keeping its courts available for 

adjudication under the Treaty; and (b) not only does Respondent’s conduct during these 

proceedings amount to a violation of the principle of good faith, but also its interpretation of 

Art. 9 leads to a result which is manifestly absurd and unreasonable in the sense of Art. 32(b) 

VCLT.  

50.  

a) Respondent’s competent judicial and administrative courts failed to offer Claimant any 
possibility of effective redress 
 

51. Pursuant to the ruling in Urbaser, in order for a host State to fulfill its obligation to provide 

the investor with available courts capable of handling the adjudication of investment disputes 

it must meet the following conditions: (i) the investor must be certain that it will find a 

competent court to adjudicate its claim49; (ii) any procedure shall involve a full examination 

of the contested factual and legal issues50; and (iii) the cause of action to be adjudicated 

before domestic courts must involve the entire dispute to be resolved in arbitration51, that is, 

																																								 																					
46 Urbaser ¶ 130 
47 Alemanni ¶ 311, Ambiente Ufficio ¶ 603 
48 Urbaser ¶ 148 
49 Urbaser ¶ 152 
50 Urbaser ¶ 173 
51 Urbaser ¶ 181 
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it is not necessary for local courts to adjudicate allegations based on BIT provisions, but any 

resolution to the dispute must encompass all the issues which would eventually arise at the 

level of international arbitration.  

52. First, Claimant does not have access to a competent court.  

53. The Executive Order of 1 May 2014 cannot be the object of review by local courts since 

Respondent has denied Euroasian investors the possibility to seek redress under its domestic 

courts for the expropriatory acts inflicted upon them. By force of Section 9 of the Executive 

Order, the order “does not, create any right or benefit, substantive or procedural, 

enforceable at law by any party against the Republic of Oceania.” Such provision has not 

been set aside by the Oceanian Constitutional Tribunal, nor is it likely that it ever will, given 

the tribunal’s historic deference to the executive branch in the conduct of foreign policy. In 

any case, any such procedure is extremely lengthy, taking up to 3 or 4 years.52  

54. The Claimant is also not entitled to bring disputes under the BIT before domestic courts, as 

they do not have jurisdiction to adjudicate claims directly brought under international treaties 

either in accordance with international law or in accordance with municipal law53.  

55. Second, even if this Tribunal considers that Claimant had access to some sort of legal 

recourse, such possibility of redress fails to meet the requirements of providing an 

opportunity for a full examination of all the contested issues of the claim and is also not 

capable of adjudicating the entire dispute. Claimant lacks both a court available to adjudicate 

its claim in the judicial sphere, as well as a suitable forum for a fair opportunity of effective 

redress in a competent administrative court. 

56. According to the Oceanian Code of Administrative Procedure, Claimant was entitled to 

request the reconsideration of the Executive Order directly to the authority that issued the 

administrative decision, which, in this case, would be the President of the Republic of 

Oceania54. Not only does this possibility not grant access to a proper “competent judicial or 

administrative” court, in the sense of Art. 9.2 of the BIT, but it also fails to meet the 

necessary requirements for the object and purpose of the 24-month rule to be fulfilled.  

57. Thereby, Claimant is utterly prevented from complying with the requirements of Art. 9.3, as 

the relief he seeks is patently unavailable. It is submitted that Claimant has dispensed with its 

																																								 																					
52 PO3 ¶ 6 
53 PO3 ¶ 5 
54 PO3 ¶ 10 
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burden of proof to show, on sufficient evidence, that recourse to Respondent’s local courts is 

unavailable or would be futile in respect of the matters at issue in this case55 as: 

(i) There is a consistent and well-established line of precedents adverse to Claimant 
concerning the legality of expropriatory actions taken by the executive branch in the 
conduct of foreign policy; 

(ii) Domestic courts do not have jurisdiction over the dispute in question; and 
(iii) The only available possibility of legal redress is not capable of providing effective 

relief nor does it meet the requirements of the BIT. 
 

58. In light of such facts, the Tribunal must find that Claimant is excused from resorting to 

Respondent’s local courts for 24 months and that he was entitled to directly pursue 

arbitration. 

 

b) Respondent’s insistence on Claimant’s compliance with Art. 9.3’s requirement amounts 
to a breach of good faith and its interpretation of Art. 9 of the BIT is manifestly absurd 
and unreasonable 

 

59. The Tribunal is not entitled to pass judgment on the policy reasons prompting promulgation 

of the Executive Order, nor to question the sovereign prerogative in their adoption. It is 

sufficient that the Tribunal be satisfied that there is a rational link between the Executive 

Order and the policy goal it purports to accomplish. However, as held in BG Group, the 

Tribunal does have authority “to examine the reasonableness of the expectation that judicial 

remedies should have been exhausted.”56 

60. To construe Art. 9.2 of the Euroasia BIT as an absolute impediment to arbitration would be 

the same as allowing the Respondent at the same time to restrict access to domestic judicial 

and administrative remedies for expropriatory acts and to insist that Claimant go to domestic 

courts to challenge the very same measures.  

61. This interpretation would lead to a situation in which Respondent is allowed to avoid 

arbitration indefinitely and to prohibit investors from having access to its courts. Such 

reading of the provision would defeat the object and purpose of the BIT and is clearly beyond 

all reasonableness. Hence, Claimant contends that the better interpretation of Art. 9, in 

accordance with the ordinary meaning to be given to its terms in their context and in the light 

																																								 																					
55 Kiliç ¶ 8.1.15 
56 BG Group ¶ 153 
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of its object and purpose, is that non-compliance with the provision’s pre-arbitral steps would 

not have the consequence of imposing an absolute bar to arbitration. Any other result would 

be manifestly absurd and unreasonable in the terms of Art. 32(b) VCLT57.  

62. Furthermore, inasmuch as Respondent was aware of the unavailability of the Oceanian court 

system to provide effective redress to investors’ claims under the BIT, and considering that 

Respondent deliberately denied Claimant the possibility to complain of the effects of the 

Executive Order before national courts, it is precluded from demanding Claimant to comply 

with the 24-month requirement. Any such insistence would amount to a clear violation of 

good faith.  

 

ISSUE 3: In any case, Claimant may invoke Article 8 of the Eastasia BIT pursuant to 

Article 3 of the Euroasia BIT as grounds for the Tribunal’s jurisdiction 

	

63. Even if it be found that non-compliance with Art. 9’s pre-arbitral steps amounts to an 

impediment to arbitration, the Tribunal has jurisdiction to rule over the merits of Claimant’s 

allegations as (i) the MFN clause of the Euroasia BIT serves as a self-standing source of 

consent, and since (ii) such clause meets all the necessary requirements under the specific 

circumstances of the case in order for Claimant to invoke the dispute resolution clause of the 

Eastasia BIT. 

 

I. Art. 3 of the Euroasia BIT serves as a title of jurisdiction  

 

64. The matter under contention is whether Claimant may invoke the MFN clause contained in 

Art. 3 of the Euroasia BIT to access and rely upon the dispute resolution provision of the 

Eastasia BIT. Claimant submits that Art. 3 of the Euroasia BIT, coupled with Art. 8 of the 

Eastasia BIT, amounts to a title of jurisdiction that grants Claimant direct access to 

international arbitration under the auspices of the ICC.  By operation of the MFN clause, the 

																																								 																					
57 BG Group ¶ 147 
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more favorable dispute settlement mechanism of the Eastasia BIT was automatically open to 

Claimant at the moment of entry into force of the Euroasia BIT.  

65. Art. 3.1 of the BIT provides thus: 

 

Each Contracting Party shall, within its own territory, accord to 
investments made by investors of the other Contracting Party, to 
the income and activities related to such investments and to such 
other investments matters regulated by this Agreement, a treatment 
that is no less favourable than that accorded to its own investors or 
investors from third-party countries.  

 
66. Under a MFN clause a State – the granting State – undertakes an obligation towards another 

State – the beneficiary State –, or to persons or things in a determined relationship with that 

State, to accord it no less favorable treatment than that extended to a third State, or to persons 

or things in the same relation with that third State, in an agreed sphere of relations58.  

67. Pursuant to the ICJ, the purpose of such a clause is to “establish and maintain at all times 

fundamental equality without discrimination among all of the countries concerned.” 59 

Therefore, its main function is to prevent discrimination and guarantee a greater degree of 

protection by providing a more favorable status to investors, unless excepted60. In other 

words, MFN clauses are meant to exclude preferential treatment and ensure a level playing 

field in the international arena.  

68. Moreover, it is the undertaking of the granting State to a third State which brings the clause 

into operation. Unless otherwise agreed, the MFN clause shall apply to benefits extended to 

third States both before and after the entry into force of the treaty containing the clause61. 

Hence, by virtue of the operation of the MFN clause the investor has a title to such rights so 

long as the third party is able to obtain the advantage in question and no additional act of 

transformation is required for such title to be enforceable62.  

69. Considering that the extension of commitments is the very nature of MFN clauses63, 

Respondent argues (a) that it applies both to substantive and procedural undertakings, as the 

																																								 																					
58 ILC Draft Arts. on MFN Art. 4  
59 Rights of National of the USA in Morocco p. 192 
60 Tza Yap Shum ¶196 
61 ILC Draft Arts. on MFN Art. 20 Commentary p. 53 
62 Schill 1 p. 364, Newcombe and Paradell p. 196, Renta 4 ¶ 77 
63 Renta 4 ¶ 92 



Team	Alias:	Carneiro	

17	
	

latter are but a means to enforce the former64, and (b) that they may provide an autonomous 

source of consent insofar such an interpretation is warranted by the broad nature of the 

clause’s terms. Moreover, (c) the scope of the jurisdictional clause contained in the Euroasia 

BIT has no bearing upon the possibility of application of the MFN clause to dispute 

settlement and (d) previous investment arbitration tribunals that held contrariwise were faced 

with distinguishable factual contexts. 

 

a) The MFN clause in the Euroasia BIT applies both to substantive and procedural 
undertakings 
 
 

70. Unless the treaty containing the clause distinguishes between dispute resolution matters and 

substantive treatment, there is no basis for such distinction to be found to exist, as the 

normative value of the substantive and procedural dichotomy is either lacking65 or, at least, 

controversial66. 

71. Although a MFN clause should be interpreted independently, since clauses specific language 

vary from treaty to treaty, the clause relates to a standard treatment67. Therefore, the 

aforementioned principles apply generally to all MFN clauses. Unless otherwise agreed, 

MFN treatment applies to all more favorable undertakings extended to third parties and is 

only restricted by the ratione personae, ratione materiae and ratione temporis scope of 

application of the treaty68.  

 

b) The MFN clause in the Euroasia BIT may be invoked as an autonomous source of 
consent 
 

72. The issue under discussion is whether the Contracting Parties to the Euroasia BIT have 

departed from the general principles of operation of the MFN treatment standard by 

restricting the scope of application of the MFN clause contained in Art. 3 of the Treaty in 

such a way as not to allow Claimant to benefit from more favorable dispute resolution 

																																								 																					
64 Austrian Airlines ¶ 124 
65 Renta 4 ¶ 99, Suez  ¶ 59 
66 Schreur and Dolzer p. 209 
67 Telefónica ¶ 97, Schwarzenberger p. 104 
68 Schill 2 p. 261, Société Générale  ¶ 41, Tecmed ¶ 69 
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provisions of third State treaties. It is submitted that that has not been the case. The wording 

of Art. 3 is broad enough to make the MFN clause, in connection with Art. 8 of the Eastasia 

BIT, a title of jurisdiction, thereupon providing sufficient grounds for this Tribunal’s 

adjudicatory authority.  

73. Claimant relies on the reasoning of the majority in Renta 4 to argue that the dispute 

settlement clause in the BIT is not an “inherently exclusive portal to investor-State 

arbitration under the Treaty”69. All that matters is what the Contracting Parties wrote70. If the 

wording of the MFN clause is sufficiently broad, the intention of the Contracting Parties 

must be reasonably interpreted to include the possibility that such provision may be invoked 

as an independent and self-standing source of consent.  

74. Either when applicable to extend more favorable substantive treatment to investors or when 

invoked alongside a dispute resolution clause of a third treaty as a title of jurisdiction, the 

only relevant rules for interpretation of the MFN clause are the ones set forth by the VCLT71. 

Pursuant to extensive jurisprudence, there is no basis for the argument that conventions to 

arbitrate must be construed restrictively. Rather, all clauses of the BIT have to be interpreted 

neither broadly, nor liberally, but in good faith and in accordance to the principle that the text 

of the BIT must be presumed to be the authentic expression of the parties’ intention.72  

75. Therefore, the VCLT leaves no place for reliance on external sources of interpretation which 

neither directly pertain to the BIT nor amount to subsequent agreements or practice 

according to Art. 31.3 VCLT. Unless consistent treaty practice by the Contracting Parties 

shows that the MFN clause should be interpreted to exclude dispute resolution no argument 

based on a fundamental state policy can deprive the Tribunal of jurisdiction73. In the instant 

case, none of the other BITs concluded by Respondent have comparable language and no 

pattern can be discerned relevant to the case at hand74.  

76. Claimant recognizes that previous tribunals have held that the application of a MFN clause 

could not displace a specifically negotiated provision such as the pre-arbitral time-bound 

																																								 																					
69 Renta 4 ¶ 76 
70 Banifatemi 1 p. 273 
71 Tza Yap Shum ¶ 206 
72 Oil Platforms ¶ 35, Amco ¶ 14(i), Siemens ¶ 81, Ethyl Corp ¶ 55, Austrian Airlines ¶ 119, Mondev ¶ 43, VCLT 
Commentary p. 220 
73 Siemens ¶ 105 
74 PO2 ¶ 8 
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litigation requirement of Art. 9 of the Euroasia BIT75. However, such argument cannot be 

sustained. Treaty clauses do not acquire either less or more legal force because they might 

have been more difficult to negotiate76. 

77. No difference in nature, in terms of drafting, should be presumed between BIT provisions. In 

other words, it cannot be implied that dispute resolution clauses are more specifically 

negotiated than other treaty provisions.77 The presumed intentions of the Contracting Parties 

are not an independent basis of interpretation. In conformity to the VCLT, the letter of the 

Treaty, pursuant to its ordinary meaning and construed in its context and in the light of its 

object and purpose, must prevail. Therefore, the Tribunal is not entitled to attribute a special 

meaning to provisions based on the unsubstantiated allegation that they were the result of 

arduous negotiations. 

 

c) The scope of the jurisdictional clause contained in the BIT is irrelevant for interpreting 
the extension of application of the MFN clause 
 
 

78. The requirement under Art. 31.1 of the VCLT to interpret treaty provisions in accordance to 

their context does not entail that MFN clauses must be read against the very dispute 

resolution clause they seek to bypass. The less favorable treatment regarding dispute 

settlement under the BIT is simply not the relevant context in which to interpret the MFN 

clause. As held in RosInvest, the fact that the application of the MFN clause is in conflict 

with the limitations to access to arbitration imposed by Art. 9 of the Euroasia BIT “is a 

normal result of the application of MFN clauses”78.    

79. In consequence, the scope of the jurisdictional clause contained in the BIT is irrelevant for 

interpreting the extension of application of the MFN clause79, the very character and 

intention of which is to eliminate the effect of specially negotiated provisions and to widen 

otherwise less favorable protection under the Treaty, unless excepted by the Contracting 

Parties80. 

																																								 																					
75 ICS ¶ 262 
76 Siemens ¶ 106 
77 Banifatemi 1 p. 269 
78 RosInvest ¶ 131 
79 SO Brower Austrian Airlines ¶ 7 
80 Siemens ¶ 106 
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d) Previous decisions which denied the application of a MFN clause for dispute resolution 
purposes do not apply to the instant case 
 
 

80. Finally, Claimant understands that the rulings in Plama, Telenor, Berschader, Sanum and Tza 

Yap Shum have denied the application of MFN treatment to dispute resolution. Claimant 

forcefully disagrees with such tribunals’ conclusions, as all such rulings failed to grasp that 

MFN clauses may be relied upon to confer consent to arbitration. Nonetheless, all such cases 

are distinguishable on the facts since they concerned attempts to extend the scope of 

jurisdiction substantively to issues not covered by the arbitration clauses in the basic treaties 

and should not be considered by the Tribunal as persuasive source of authority.   

81. Hence, having established that the MFN clause in the Euroasia BIT amounts to a self-

standing source of consent and offers sufficient grounds for the Tribunal’s jurisdiction, 

Claimant must be entitled to pursue direct redress in arbitration for Respondent’s Treaty 

violations.  

82. Claimant will now analyze how, specifically, all the conditions for the MFN clause’s 

application are fulfilled.  

 

II. All the requirements for application of Art. 3 of the Euroasia BIT are met 

 

83. Art. 8 of the Eastasia BIT fulfills all the requirements established by Art. 3 of the Euroasia 

BIT and set forth under the applicable rules of international law. Thereby, Claimant is 

entitled to rely on the MFN clause to invoke more favorable treatment under the Eastasia BIT 

since (A) the MFN clause in the basic treaty operates in relation to dispute settlement matters 

covered by the treaty in question, (B) the clause concerns treatment accorded by Respondent 

within its own territory, and (C) the treatment extended to investors of Eastasia is more 

favorable than that accorded to Claimant under Art. 9 of the Euroasia BIT.  

 

A. Art. 3 is of the same category of subject of Art. 8 of the Eastasia BIT 

 



Team	Alias:	Carneiro	

21	
	

84. According to Art. 3, “[e]ach Contracting Party shall … accord to investments made by 

investors of the other Contracting Party, to the income and activities related to such 

investment and to such other investment matters regulated by this Agreement, a treatment 

that is no less favourable than that accorded to … investors from third-party countries (our 

emphasis).” Therefore, pursuant to the language of the MFN clause, it applies only to those 

rights and to those persons and things having the same class or kind of those stipulated in the 

clause81.  

85. The issue is whether the dispute resolution clause in the Eastasia BIT is of the same category 

of subject as Art. 3 of the Euroasia BIT. In other words, to the extent dispute settlement 

under Art. 9 of the former Treaty is within the same category of an activity related to 

Claimant’s investment, or of “such other investment matters regulated” by the latter BIT and 

so long it is included within the term “treatment”, the MFN clause will apply. 

86. First, the right to have recourse to international arbitration amounts to an activity related to 

the investment, as it pertains to the maintenance and protection of such investment82. Second, 

investor-State dispute settlement is a matter regulated by the Euroasia BIT under its Art. 9. 

Lastly, the possibility to settle disputes by means of international arbitration is a protective 

right provided by the BIT and thus amounts to “treatment” accorded to investments made by 

investors of Euroasia83.   

87. The unqualified use of the terms “treatment” and “activities” are sufficiently general to 

encompass dispute resolution. If it were the intention of the Contracting Parties to limit the 

content of Art. 3 such terms would have been qualified84. In the absence of express 

stipulations, there is no presumption which can be applied to exclude matters from the wide 

scope of the clause85. Considering that the clause stands alone and is not inserted in a 

substantive principle, such as the FET86, the argument that the term “treatment” relates to 

treatment under the BIT in general and thereby includes dispute resolution is all the more 

persuasive. 

																																								 																					
81 Ambatielos p.107, ILC Draft Arts. MFN Commentary p. 30 
82 Suez ¶ 57  
83 Hochtief ¶ 68, Maffezini ¶ 55, Gas Natural ¶ 29  
84 Siemens ¶ 85 
85 Schwarzenberger p. 111 
86 Renta 4 
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88. Such argument is confirmed by operation of the principle of interpretation according to 

which to the extent something is not included among the exceptions to the application of the 

clause it shall be deemed as not excluded from its scope87. As the exceptions provided by 

Art. 3.2 do not relate to dispute resolution specifically, it is submitted that the MFN clause 

shall attract all favors extended by Oceania to Eastasia, including more favorable dispute 

settlement regimes. 

89. Furthermore, the fact that the clause applies only to “investments made by investors” and not 

to “investors” themselves is of no moment. Investors will always claim access to arbitration 

in order to seek remedy for an injury in connection with an investment under the BIT.88  

90. Claimant recognizes that Art. 3 may not be as clear as other clauses providing for their 

application to “all matters governed” by their respective BITs89, but it is argued that: (i) such 

difference in wording does not affect the clause’s scope, and (ii) that the MFN clause in the 

Euroasia BIT is equally unambiguously inclusive90. Therefore, the Tribunal must find that 

the requirement that Art. 3 of the Euroasia BIT be of the same category of subject as Art. 8 of 

the Eastasia is met.  

 

B. The application of Art. 3 relates to treatment that is meted out in the territory of the Respondent 

 

91. Art. 3 provides that “[e]ach Contracting Party shall, within its own territory, accord to 

investments made by investors of the other Contracting Party … treatment that is no less 

favourable than that accorded to … investors from third-party countries (our emphasis).” 

Thereby, the MFN clause will only be applicable in case the treatment of which Claimant 

complains of is accorded within the territory of the Republic of Oceania. 

92. It is submitted that the international nature of this arbitration has no bearing on the 

territoriality of the less favorable treatment accorded to Claimant by Respondent. Under 

analogous circumstances, the majority in Hochtief held that the treatment to which the MFN 

obligation applies is the Respondent’s insistence upon Claimant’s compliance with the time-

																																								 																					
87 National Grid ¶ 82, RosInvest ¶ 135, Hochtief ¶ 74, Gas Natural ¶ 30  
88 Renta 4 ¶ 101 
89 Maffezini, Gas Natural, Telefónica, Teinver, Suez, Impregilo 
90 Teinver ¶ 186 
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bound litigation requirement under the basic BIT by way of a jurisdictional challenge upon 

the pursuit of litigation in Oceanian courts91. 

93. The territoriality requirement under Art. 3 of the Euroasia BIT was fulfilled upon 

Respondent’s refusal to submit the dispute to immediate arbitration as wished by Claimant. 

Respondent’s decision to invoke Art. 9.3 of the Euroasia BIT cannot be said to be an act 

outside of Oceanian territory. Furthermore, the fact that such insistence will be voiced during 

hearings to be held in Buenos Aires, Argentina, is merely contingent and is of no moment to 

the determination of the location of the treatment.  

94. Therefore, since the treatment which Claimant seeks to avoid by invocation of the MFN 

clause relates to conduct taken within the territory of Respondent, the Tribunal must find that 

the territoriality requirement of Art. 3 has been met. 

 

C. The treatment accorded to Claimant under Art. 9 of the Euroasia BIT is less favourable than that under 

Art. 8 of the Eastasia BIT 

 

95. Art. 3 determines that “[e]ach Contracting Party shall … accord to investments made by 

investors of the other Contracting Party … treatment that is no less favourable than that 

accorded to … investors from third-party countries.” According to the clear terms of this 

provision, the MFN is only applicable to the extent privileges accrue to investors from third 

States and not to Claimant. 

96. It is submitted that the choice between domestic proceedings and international arbitration 

provided by Art. 8 of the Eastasia BIT will always be more favorable to the investor than 

compulsory adjudication before local courts prior to having access to an international 

forum92. This should be sufficient for the Tribunal to be satisfied that this requirement has 

been fulfilled. 

97. However, Claimant contends that, in any case, there is real evidence that under the facts of 

the case the possibility to seize a neutral forum immediately is indisputably preferable to 

mandatory recourse to local courts. Hence, not only is the Eastasia BIT more favorable 

																																								 																					
91 Hochtief ¶ 109 
92 Impregilo ¶ 101, Hochtief ¶ 100 
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because it provides for fewer procedural preconditions93, but also because it allows Claimant 

not to be engaged in pointless and likely detrimental litigation before a materially biased 

court system.  

98. Respondent’s court system bars investors access to justice by denying jurisdiction over 

claims directly brought under international treaties 94 . Furthermore, the Oceanian 

Constitutional Tribunal has been historically deferent to the executive branch in the conduct 

of foreign policy95.  

99. Hence, it is clear that access to arbitration only after resort to national courts and 24 months 

of frivolous litigation, if litigation is possible at all, is a less favorable degree of protection 

than to know that the international alternative is immediately open. Treatment under the 

Euroasia BIT is thereby less favorable than under the comparator treaty both to Claimant in 

particular and to all investors of Euroasia as a class in general.  

 

III. The claim of a benefit under Art. 3 of the Euroasia BIT does not trigger the application 

of the whole Eastasia BIT 

 

100. Respondent argues that if the Tribunal accepts that the MFN clause of the Euroasia BIT 

applies, thereupon allowing Claimant to benefit from the dispute resolution clause in the 

Eastasia BIT, Art. 1.1 of this latter treaty, the “clean hands” clause, would also be applicable. 

The issue is whether the claim of a benefit provided by a third treaty by means of the 

operation of a MFN clause would entail the application of all the advantages and 

disadvantages of that treaty as a whole, rather than only the provision upon which the 

beneficiary seeks to rely. Claimant contends that such proposition defeats the meaning of the 

MFN clause and is therefore devoid of merit.  

101. According to an eminent authority on the issue, the purpose of a MFN clause is to 

provide a means whereby “anybody’s advantage accrues to everybody’s profit” in order to 

achieve “the minimum of discrimination and the maximum of favours conceded to any third 

																																								 																					
93 Teinver ¶ 184 
94 PO3 ¶ 6 
95 PO3 ¶ 6 
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State”96. In other words, Contracting Parties agree to include MFN clauses into treaties with 

the intention to exclude preferential treatment of third States altogether97, as long as such 

treatment is within the agreed sphere of relations to which the clause applies.  

102. Therefore, considering that MFN clauses aim is to ensure equality of treatment to 

beneficiaries in respect of its subject matter at the most advantageous level98 to imply that its 

application would carry with it the acceptance of all the other terms of the treaty invoked 

deprives the clause of all use. Although BITs are indeed negotiated as a package and are the 

result of compromises between Contracting Parties, the meaning of a MFN clause relates 

only to more favorable treatment and thus entitles the investor to benefit only from those 

provisions that it prefers in any particular case and to pick from the parts of the various 

treatments concerned which it believes to be more favorable.   

103. Furthermore, this reasoning is still apposite irrespective of the broad scope of the MFN 

clause in the Euroasia BIT. There is no correlation between the general nature of a clause that 

promises MFN treatment in all relations between the parties concerned and the generality of 

benefits and disadvantages that the third State treaty invoked may include. As held in 

Siemens: “[e]ven if the MFN is of a general nature, its application will be related only to the 

benefits that the treaty of reference may grant and to the extent that benefits are perceived to 

be such.”99 

104. Hence, the Tribunal must find that the application of the MFN clause contained in Art. 3 

of the Euroasia BIT does not trigger the application of the whole Eastasia BIT, but rather, 

that its operation is limited to the more favorable dispute resolution clause contained therein.  

105. This argument shall not be received with prejudice to Claimant’s contention that it has 

not procured its investment by means of corruption (Issue 4). Rather, Claimant is simply 

exercising its discretion under the MFN clause to decide on which more favorable provisions 

of a third treaty he prefers to rely. Apart with respect to the dispute resolution clause in the 

Euroasia BIT, such treaty continues to apply in its entirety.  
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Team	Alias:	Carneiro	

26	
	

ISSUE 4: Claimant’s Investment is not Procured by Means of Corruption 

 

106. Respondent alleges that Claimant’s investment is not protected by the Euroasia BIT due 

to the fact that Claimant breached the ‘clean hands’ clause contained in the Eastasia BIT100 in 

connection with his investment by not complying with Oceanian domestic laws.  

107. Respondent argues that “[t]he circumstances in which Peter Explosive secured an 

environmental license, especially his private meeting with the President of the National 

Environment Authority of Oceania, cast a serious shadow over the legality of the 

investment”101. In fact, that is the only reason why Respondent believes that Claimant’s 

investment must not receive protection, because it had a legal private meeting with the 

President of the NEA and had its license granted several days later. 

108. It is Claimant’s submission that corruption is an utmost serious allegation, (i) which must 

be proven by Respondent and (ii) which requires a higher standard of proof than other 

allegations, and that a mere “shadow over the legality” of the investment is not enough to 

deprive Claimant’s investment of the protection granted under the BIT. 

 

I. Respondent bears the burden of proving corruption 

 

109. Notwithstanding the wording of the BIT, Claimant acknowledges that compliance with 

host State law is a ratione materiae requirement102, even if the treaty in question does not 

have a clean hands clause. 

110. Not only compliance with host State law is a requirement, but also it is a matter of public 

international policy that compliance with the host State law is a necessary condition for any 

kind of investment to be made. Also, several ICC awards have found that corruption 

infringes international public policy103 

																																								 																					
100 Ex. R1 Art. 1.1 
101 Answer to Request for Arbitration p. 15 
102 Inceysa ¶¶ 200-7 
103 ICC Cases Nos. 2730, 3913, 3916, 5622 (Hilmarton), 7047, 7664 
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111. The only argument that Respondent has to claim corruption is that Claimant obtained the 

license faster than an investor would had allegedly took to get one under the same 

circumstances.  

112. Since the BIT in the present case does not provide definitive procedural rules in the 

matter of burden and standard of proof, the tribunal is free to determine them.104 The ICC 

Arbitration Rules are also silent on the issue. 

	

A. Since Respondent is the one alleging corruption, it bears the burden of proving it 

	

113. The BIT in the present case does not provide definitive procedural rules in the matter of 

burden and standard of proof, therefore the tribunal is free to determine them.105 Howbeit he 

ICC Arbitration Rules are also silent on the issue, ICC tribunals have regularly understood 

that “each party must prove the facts on which it relies in support of its claims and defenses, 

including for corruption”106. 

114. The tribunal in the Metal-Tech v. Uzbekistan ruled that “the principle that each party has 

the burden of proving the facts on which it relies is widely recognized and applied by 

international courts and tribunals.107 The tribunals in the Rompetrol v. Romenia108 and 

Oostergetel v The Slovak Republic109 also followed this understanding by applying the 

maxim actori incumbat probation, in which each party shall prove the facts on which it 

relies. 

115. The principle that each party has the burden of proving the facts on which it relies is the 

prevailing one when it comes to the question of which party bears the burden of proof in 

corruption allegations110 

116. Hence, it should also be this Tribunal’s understanding that since Respondent is the one 

alleging corruption, it should bear the burden of proving the facts in which it relies to make 

its case. 

																																								 																					
104 Metal-Tech ¶ 238 
105 Id. Ibid. 
106 Menaker p. 79 
107 Metal-Tech ¶ 237 
108 Rompetrol ¶ 179 
109Oostergetel Final Award ¶¶ 146-7 
110Llamzon & Sinclair p. 483  
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II. The standard of proof in corruption allegations must be heightened 

 

117. While the burden of proof identifies which of the parties bears the duty to prove an 

allegation, the standard of proof defines the necessary threshold of evidence to establish that 

allegation111. Investment arbitration tribunals have largely adopted heightened standards of 

proof112. 

118. It is Claimant’s contention that this Tribunal should implement a higher standard of proof 

to be applicable to the present dispute, instead of applying the principle of balance of 

probabilities. 

119. In the EDF v. Romania case, the tribunal found that, since corruption is “notoriously 

difficult to prove”113 and also due to the seriousness of such an allegation, it demands for 

“clear and convincing evidence”114 to be brought by the party alleging it. Moreover, that 

tribunal also ruled that “[t]here is general consensus among international tribunals and 

commentators regarding the need for a high standard of proof of corruption”115. 

120. Several ICC awards applied a higher standard of proof on cases where corruption or fraud 

were argued, requiring “clear and convincing evidence”116, proof of corruption “beyond 

reasonable doubt”117, or even that the tribunal should reject the corruption argument “even if 

the tribunal has some doubts about the possible bribery nature of the agreements”118. 

121. What Respondent brings to this Tribunal are mere insinuations of corruption, there is 

simply not enough evidence as to make unreasonable doubt that Claimant offered bribes to 

the President of the NEA. Notwithstanding the fact that there is one and only known criminal 

charge against the Claimant, it remains pending, without any decision having been granted 

thus far119.  

																																								 																					
111 Llamzom & Sinclair p. 489 
112 Id. Ibid. 
113 EDF 
114 Id. Ibid. 
115 Id. Ibid. 
116 Westinghouse  
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118 ICC Case n. 6497 
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122. In the dissenting opinion issued on the Thunderbird v. Mexico case by Mr. Thomas 

Wälde, it is stated that it is  

[P]articularly important for a tribunal not to get influenced, directly 
or indirectly, by insinuations meant to colour and influence the 
arbitrators’ perception and activate a conscious or subconscious 
bias, but to make the decision purely on grounds that have been 
subject to a full and fair hearing by both parties.120 
 

123. According to that same opinion, insinuations of corruption should be disregarded if not 

properly submitted to the tribunal “substantiated with a specific allegation of corruption and 

subject to proper legal and factual debate for the tribunal”121. In the case at hands, 

Respondent has not provided anything other than an insinuation of corruption. 

 

A. Respondent failed to present enough evidence of corruption 

 

124. Unlike cases such as World Duty Free v. Kenya or Metal-Tech v. Ubekistan, in which a 

large amount of evidence was produced by the party alleging corruption, in the present case 

none was made. In WDF, the claimant itself produced a full statement of how the procedure 

to get a contract with Kenyan government took place. In its statement, the claimant 

recognized the donation of US$ 2 million in cash in order for a meeting with the President of 

the Republic of Kenya to be arranged.122 

125. In Metal-Tech, the tribunal had at hands the proof that the claimant paid over US$ 3 

million for Uzbek consultants under consulting contracts shrouded in secrecy and without 

any “meaningful contemporaneous documentation establishing that the Consultants did 

provide assistance.”123 

126. While on other international investment arbitrations that dealt with the corruption issue 

tribunals had vast evidence of the bribery or fraudulent act, in the present case Respondent 

presented no evidence of corruption at all. Not only Claimant legally obtained the 

environmental license, he also held it for over 15 years, until the present moment. 

																																								 																					
120 SO Thunderbird ¶ 20 
121 Id. Ibid. 
122 WDF ¶ 130 
123 Metal-Tech ¶ 203 
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Notwithstanding the fact that the NEA may unexpectedly and randomly visit the arms 

production site after an environmental license is granted in order to verify whether it still 

complies with the requirements set under the Environment Act 1996124, it has not withdraw 

the license nor questioned the fulfillment of the environmental requirements by Rocket 

Bombs in any time whatsoever. 

127. Howbeit the President of the NEA was already convicted of accepting bribes and is 

willing to testify against Claimant125, this should not be considered as sufficient evidence to 

lead to the understanding that Claimant’s investment is not protected. The General 

Prosecutor’s Office of Oceania has concluded a non-prosecution agreement with the NEA 

President with respect to bribes he may have received from such persons126. That is just 

another fraudulent act that the President of the NEA is trying to settle to free itself from 

going to jail. It is evident that a convicted person would testify against someone if that would 

end in a non-prosecution agreement. This is a piece of evidence that is tainted by clear and 

undeniable bias. 

128. The only argument brought by Respondent as to try to demonstrate the illegality of 

Claimant’s investment is the fact that the procedure to obtain an environmental license is 

“long and time consuming”127. However, Peter Explosive acquired the shares and became the 

only shareholder of Rocket Bombs in February 1998128. On 23 July 1998, five months after 

the acquisition of the company, Claimant successfully received its environmental license 

issued by the competent authority to do so, being approved to start the production129. 

129. There are no facts in the present case that demonstrate when Claimant initiated the 

proceeding for receiving the license, the only known fact is that on July 1998 Claimant 

managed to have a private meeting with the President of the NEA. As far as the Tribunal is 

concerned, there are no prohibitions by law in respect to having private meetings between 

members of the Oceanian government and foreign investors. 

130. Even if this Tribunal does not understand that the standard of proof must be heightened 

and thereupon applies the principle of balance of propositions, Respondent has not brought a 

																																								 																					
124 PO3 ¶ 1 
125 PO2 ¶ 5 
126 Id. Ibid. 
127 Uncontested Facts ¶ 6 
128 Uncontested Facts ¶ 2 
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single piece of substantial evidence that might cast a reasonable doubt upon the legality of 

Claimant’s investment. The testimonial of a convicted corrupt public officer is not substantial 

when such officer has concluded a non-prosecution agreement, upon which he may rely just 

by denouncing any name to Oceanian authorities. Moreover, Respondent failed to produce 

any document whatsoever that proves the actual time taken for Claimant to receive its license 

or the purport of the meeting of July 1998 between Peter Explosive and the President of the 

NEA.  

131. Hence, it is Claimant’s contention that Respondent failed to present enough evidence as 

to prove any illegality in Claimant’s investment, either by considering the higher standard of 

proof – which should be applied – or by applying the principle of balance of propositions, the 

standard for proving the alleged corruption has not been met. 
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ARGUMENTS ON THE MERITS 

	

ISSUE 5: Respondent’s Actions Expropriated Claimant’s Investment 

 

132. It is widely known and well recognized that the property of foreign investors cannot be 

taken by the host State without due compensation 130 . Moreover, “the concept of 

expropriation is reasonably clear: it is a governmental taking of property for which 

compensation is required”131. 

133. In the case at hands, (i) Claimant has had its investment substantially deprived by the 

enactment of Executive Order of 1 May 2014 and Respondent has failed to duly compensate 

Claimant after the expropriation. Furthermore, (ii) the Executive Order did not strike a 

proportional balance between the injury caused to Claimant’s investment and the public 

interest invoked as grounds for its enactment. 

 

I. The Executive Order of 1 May 2014 amounted to an illegal expropriation 

	

134. Notwithstanding the fact that customary international law does not preclude host States 

from expropriating foreign investments, it is currently accepted that expropriation will be 

legal only if certain requirements are met. These requirements are (i) taking of the investment 

for a public purpose; (ii) as provided by law; (iii) in a non-discriminatory manner; and (iv) 

with compensation.132 133 

135. Respondent failed to meet the requirement that demands that expropriatory acts be 

accompanied by due compensation. 

136. It is clear that Claimant received no compensation whatsoever, one of the main 

requirements of legality when it comes to indirect or direct expropriation. 
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137. Claimant acknowledges that some international tribunals have refused the need to 

compensate in cases where the governmental action did not remove all or most of the 

investor property’s economic value. However, in the present case, the system of sanctions 

imposed by the Executive Order resulted in the deterioration of Rocket Bombs’ business and 

in a rapid decrease in the value of its shares134. 

138. Respondent’s actions have transcended police powers and rose to the level of indirect 

expropriation, namely, it completely deprived Claimant of the profitability of its investment, 

also, Respondent’s action was not reasonably predictable to the investor. 

139. The Executive Order cannot be accepted as a measure within the police powers of the 

State since it placed Claimant in a situation in which he is unable even to sell the company, 

since it is deteriorated in such a way that its shares have no relevant commercial value as 

they cannot be sold in the marketplace. 

140. The wording of the Euroasia BIT makes clear reference to the prohibition of indirect (or 

direct) expropriation when it states that the investments made by investors of: 

 

[E]ither Contracting Party may not directly or indirectly be 
expropriated, nationalized or subject to any other measure the 
effects of which would be tantamount to expropriation or 
nationalization in the territory of the other Contracting Party except 
for the public purpose. 
 

141. The tribunal in Feldman 135  understood that the wording “measures tantamount to 

expropriation” are the functional equivalent of expropriation. Moreover, according to 

Hofmann, “this phrase [measures tantamount to arbitration] captures a broad spectrum of 

intentional and obvious indirect expropriations as much as a variety of inappropriate 

regulatory acts …”136. 

142. As to decide whether or not indirect expropriations have happened tribunals have based 

their decisions on various standards, which fall into two general categories: (i) analysis of the 

effect on the investor; and (ii) analysis of the purpose of the state action137. The tribunal in 
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Tecmed, for instance, stated that indirect expropriation occurs when the investor is “radically 

deprived of the economical use and enjoyment of its investments, as if the rights thereto … 

had ceased to exist.” 138 

 

A. Claimant was deprived of his ownership rights 

	

143. One cannot argue that property of foreign investors can be taken by the State, whether for 

public purposes or not, without due compensation. Not only can the state expropriate the 

property of an alien by direct expropriation (e.g. nationalization) but it can also affect its 

property in a way to have effects tantamount to expropriation or nationalization, as it has 

happened in the instant case.  

144. It is Claimant’s contention that Respondent has indirectly expropriated Claimant’s 

investment by the enactment of the Executive Order. The enactment of the Executive Order 

and the sanctions introduced by this regulation resulted in the deterioration of Claimant’s 

investment in such a way that it could neither conduct, nor sell his business139. And that’s 

the exact case of an indirect expropriation due to the fact that it “occurs where the host state 

deprives the investor of the economic benefit of the investment”140. 

145. Moreover, the Polpe & Talbot tribunal, notwithstanding not finding that expropriation 

happened, ruled that “a significant degree of deprivation of fundamental rights of ownership 

is required”141 as for an expropriation to occur. 

146. Under such reasoning, Claimant was expropriated of its investment as it was completely 

deprived of its economic benefit since he was unable to sell the shares of the company. Not 

only that, but also Oceanian companies were no longer bound by the provisions of the 

respective contracts and thereby had no intention to perform them, leaving Claimant empty-

handed and deprived of any and all economic benefit from its investment. 

147. Therefore, it is clear that Claimant was deprived of its ownership rights over Rocket 

Bombs and that the sanctions imposed on the company caused (i) it to lose all its economic 
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139 Uncontested Facts ¶ 17 
140 Vandevelde p. 277 
141 Polpe and Talbot ¶ 88 
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benefit, (ii) the depreciation of its shares and (iii) the inability for Claimant to continue to 

conduct his business142. 

	

B. The Executive Order could not be reasonably predicted by Claimant 

 

148. Pursuant to the ruling of the tribunal in Metalclad, the investment-backed expectations of 

the investor are a relevant factor when determining whether indirect expropriation took 

place143. The expectation of economic benefit must be taken into account when determining 

whether an expropriation has occurred144. 

149. In a case involving the NAFTA Framework, which has very similar wording to the 

Euroasia BIT when it comes to the expropriation clause, the tribunal held that in a  

 

situation where a Contracting Party’s conduct creates reasonable 
and justifiable expectations on the part of a investor (or investment) 
to act in reliance on said conduct, such that a failure by the NAFTA 
Party to honour those expectations could cause the investor (or 
investment) to suffer damages. 

 

150. Respondent has given justifiable expectations to Claimant by granting the necessary 

license required for Rocket Bombs to resume production. Not only the license was duly 

granted, but also Claimant held it for over 16 years145. 

151. In the present case, Claimant could not have reasonably expected that he would have lost 

his investment in a whole, nor that it would be completely impossible for him to continue 

operating his business by the regulatory measures taken by the State. 

152. Hence, Claimant contends that the expropriation of his property by Respondent was 

illegal, since it lacked due compensation, it completely deprived Claimant from his 

ownership rights over the company, and also because he could not have expected that 
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144 Reinisch p. 163  
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Respondent would take such a regulatory measure in a way which completely destroyed his 

investment. 

 

II. Respondent’s measures stroke a disproportional balance between the burden imposed 

on Claimant and its public interest 

 

153. The mere argument that certain regulation is proportional, or needed, due to the State’s 

public interest is not much of a limitation in modern times146. Public purpose is “broad and 

not subjective to effective re-examination by other states” 147 . It is too easy and too 

discretionary for the State to determine what is or is not of its ‘public interest’, in such a way 

that it could promulgate any law or regulation just based on its ‘public interest’ to expropriate 

aliens’ properties, as it has happened in the case at hands. 

154. In the Tecmed case, the tribunal stated:  

 

The government’s intention is less important than the effects of 
the measures on the owner of the assets affected by the measures; 
and the form of the deprivation measure is less important than its 
actual effects.148  

 

155. Also, the public interest requirement was also addressed in ADC, in which the tribunal 

found in its award that:  

 

[A] treaty requirement for ‘public interest’ requires some genuine 
interest of the public. If mere reference to ‘public interest’ can 
magically put such interest into existence and therefore satisfy this 
requirement, then this requirement would be rendered meaningless 
since the Tribunal can imagine no situation where this requirement 
would not have been met.149 
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156. The indirect taking of Claimant’s property cannot be justifiable by the ‘public interest’ of 

Oceania since Claimant’s investment did not offend Respondent’s public purposes, nor did 

the annexation of Fairyland. The Executive Order was but Respondent’s exercise of public 

authority to expropriate investments made in connection with Euroasia. 

157. In BP v. Lybia, the tribunal found that the expropriation in that case was unlawful 

because it was politically motivated as an act of retaliation for a British foreign policy 

decision.150 In the case at hands, Respondent is acting in retaliation to Fairyland’s annexation 

and Euroasia’s decision to come in aid of its own population exercise of its right to self-

determination by deciding in which country they want to live in and which nationality they 

want to have151.  

 

A. Respondent’s countermeasure to the situation in Fairyland was not proportional 

 

158. Even if Respondent relies on Art. 22 of the ILC Articles on the Responsibility of States 

for Internationally Wrongful Acts to justify the promulgation of the Executive Order as a 

countermeasure in respect of an allegedly internationally wrongful act by the Euroasia, it 

lacked proportionality in its countermeasure. 

159. In accordance to Art. 51 of the ILC Articles, “countermeasures must be commensurate 

with the injury suffered”152. This means that the mentioned article aims to establish a limit on 

the taking of the countermeasures153. 

160. Proportionality must be recognized as a requirement for the taking of countermeasures 

since it is widely recognized in international doctrine and jurisprudence, as well as in State 

practice.154 

161. A countermeasure taken by a State must always be commensurate with the injury 

suffered.155 In the present case, Respondent has had no injury at all. It might argue that the 

annexation was illegal, but there is not even a consensus in the international community, nor 
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did a vast majority of countries accepted it as illegal156. Furthermore, whereas the UN has 

called upon States to refrain from recognition of the Crimea annexation157, it has not been 

able to agree on any Resolution with respect to the status of Fairyland despite having 

discussed the situation158. 

162. Therefore, the countermeasure taken by Respondent, namely the enactment of the 

Executive Order, was completely disproportional, since it failed to comply with the 

requirement that an injury be suffered by the State for a countermeasure to be justified, being 

inacceptable for the Respondent to impose sanctions on Claimant in a such way as to 

completely deprive him of his property when no injury has been suffered by the State in 

relation to the annexation of Fairyland. 

163. Hence, it remains clear that Respondent illegally and indirectly expropriated Claimant’s 

investment by applying a disproportional countermeasure to all the investors that had 

relations with Euroasia notwithstanding the fact that it suffered no injury at all. 

 

ISSUE 6: Claimant did not Contribute to the Damage Suffered by its Investment. 

	

164. It is Claimant’s contention that there was no reasonable possibility for him to mitigate the 

damages caused by the Executive Order of 1 May 2014. In any case, it is Respondent bears 

the burden of proving that any such possibility existed. 

 

I. Claimant could not reasonably take measures to reduce the damage suffered by its 

investment.  

 

165. Claimant is cognizant that he was under a duty to mitigate damages. Although such duty 

is not expressly mentioned in the BIT it can be considered to exist under international law159. 

It is submitted that at no point after the injury caused to Claimant did he have an opportunity 

to act reasonably in order to reduce the damage.  

																																								 																					
156 Uncontested Facts ¶ 16 
157 UNGA Res. 68/262 
158 PO2 ¶3 
159 Middle East Cement ¶167 



Team	Alias:	Carneiro	

39	
	

166. It is sufficient that Claimant offers an explanation that is at least plausible in order for the 

Tribunal to deny his duty to mitigate. Respondent has the burden of proof for the facts 

establishing such a duty and the failure of Claimant to carry it out.160 

167. It is uncontested that Claimant was unable to sell the shares in the company to third 

persons, nor could he conduct his business since all the Oceanian companies that contracted 

with Rocket Bombs issued formal notices, declaring that pursuant to the Executive Order 

they would no longer comply with the respective contracts.161 The Tribunal should find that 

this explanation meets the threshold for denial of Claimant’s duty to mitigate. 

168. In any case, the duty to mitigate does not entail a separate sanction for non-compliance. 

Should the Tribunal find that Respondent has adduced sufficient evidence demonstrating 

Claimant’s failure to carry the duty out, the only negative consequence will be a 

corresponding reduction of the amount of compensation due.162  
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RELIEF SOUGHT 

 

169. For the reasons set out above, the Claimant hereby requests, without prejudice to further 

claims or arguments, that the Arbitral Tribunal make the following award against the 

Respondent: 

 

I. Declare that claimant is a protected investor under the Euroasia BIT; 

II. Declare that Claimant was not required to comply with the pre-arbitral steps as provided 

in Article 9 of the Euroasia BIT; 

III. Alternatively, declare that it has jurisdiction to adjudicate the merits of the claim based 

on Art. 3 of the Euroasia BIT; 

IV. Declare that Claimant’s investment was not procured by means of corruption and is, 

therefore, legal under Oceanian law; 

V. Declare that Respondent indirectly expropriated Claimant’s investment through the 

enactment of the Executive Order of 1 May 2014; and 

VI. Declare that claimant did not contribute to the damage suffered by its investment. 

 

170. Counsels for the Claimant 

 

Team Carneiro 

 

19 September 2016 


