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STATEMENT OF FACTS 
 

1. Peter Explosive is a national of the Republic of Euroasia (“Euroasia”) and a resident 

of Fairyland and is Claimant in this dispute. Respondent is the Republic of Oceania 

(“Oceania”). 

 

Peter Explosive’s investment 

 

2. In February 1998, Peter Explosive acquired 100% of the share in the company 

Rocket Bombs Ltd. (“Rocket Bombs”), which specialised in arms production. In November 

1997, Rocket Bombs had loss its environmental license necessary for arms production 

operation and was thus a decrepit enterprise at the time of its acquisition. The local town of 

Valhalla where the factories of Rocket Bombs were located was also in a bad shape as its 

residents had to suffer mass redundancies due to the suspension of arms production.  In 

March 1998, Peter Explosive became president and sole member of the board of directors of 

the company. 

 

3. On 23 July 1998, the National Environment Authority of Oceania issued an 

environmental license approving the commencement of arms production by Rocket Bombs. 

 

4. On 3 August 1998, the Ministry of Environment of Oceania denied the request of 

Rocket Bombs for a subsidy for the purchase of an environmental-friendly technology. As a 

result, Peter Explosive decided to look elsewhere in order to gain the necessary financial 

resources to finance the adjustment of Rocket Bombs’ production line in order to meet the 

requirements of the Oceanian Environment Act 1996 and to start arms production as soon as 

possible. 

 

5. On 23 December 1998, Rocket Bombs concluded a contract for the arms production 

with the Ministry of the National Defence acting on behalf of Oceania, effective as of 1 

January 1999 for a period of fifteen years with a possibility for renewal. 

 

6. Rocket Bombs subsequently commenced its arms production and concluded a number 

of contracts with Oceanian companies for the delivery of the materials necessary for the 
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production. Rocket Bombs became a very prosperous company and this prosperity benefited 

the local community of Valhalla. Peter Explosive started to modernize the production line and 

to adjust it to the requirements set forth in the Environment Act 1996. By 1 January 2014, 

the production line fully complied with the said legal requirements. 

 

7. At this time, the contract with the Ministry of National Defence acting of behalf of 

Eurosasia was set to expire. This would have lead to a partial closure of the production line. 

However, on 28 February 2014 Peter Explosive managed to secure the conclusion of another 

contract between Rocket Bombs and the Ministry of National Defence of Euroasia, effective 

as of 1 April 2014, for a period of another six years. 

 

Fairyland’s reunification with Oceania 

 

8. On 1 November 2013, the people of Fairyland decided by referendum that Fairyland 

should secede from the Republic of Eastasia (“Eastasia”) and re-unite with Euroasia, its 

homeland. Historically, indeed, the region of Fairyland was a part of the territory of Euroasia. 

The vast majority of people living in Fairyland are of Euroasian origin and do not identify 

with Eastasia. The province found itself within Eastasian territory due to its annexation by 

Eastasia at the outbreak of the World War in 1914. 

 

9. The government of Eastasia did not recognize the referendum. Consequently, on 23 

January 2014 the authorities of Fairyland wrote an official letter to the Minister of Foreign 

Affairs of Euroasia, asking for intervention. On 1 March 2014, with Euroasia’s assistance, 

the region of Fairyland was peacefully re-united with Euroasia. On 23 March 2014, Euroasia 

officially declared Fairyland a part of the Euroasian territory. 

 

10. This annexation was subsequently recognised by a number of States within the 

international community. However, Oceania did not accept the reunification of Fairyland to 

Euroasia. On 1 May 2014 the President of the Republic of Oceania issued an Executive Order 

on Blocking Property of Persons Contributing to the Situation in the Republic of Eastasia 

which imposed sanctions on all entities operating within the territory of Oceania that had any 

contractual relationship with Euroasia. Sanctions were imposed on Peter Explosive and 

Rocket Bombs, the only company designated in the arms production sector. By virtue of the 
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Executive Order, Rocket Bombs’ business deteriorated drastically and the value of Peter 

Explosive’s shares was reduced almost to zero. 

 

Proceedings before the International Chamber of Commerce 

 

12. On 11 September 2015, Peter Explosive commenced arbitral proceedings before the 

International Chamber of Commerce (“ICC”) pursuant to Article 8 of the Oceania-Eastasia 

BIT relied upon by virtue of Article 3 (“MFN Clause”) of the Oceania-Euroasia BIT. 
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SUMMARY OF ARGUMENTS 
 

13. JURISDICTION: The ICC Tribunal has jurisdiction to adjudicate Claimant’s 

claims. First, Peter Explosive is an investor pursuant to Article 1.2 of the Oceania-Euroasia 

BIT because he became a national of Euroasia by way of naturalization, in accordance with 

the Euroasian laws on nationality. Second, and in the alternative, Peter Explosive became a 

national, following the amendment to the Euroasian Citizenship Act of 1 March 2014, as a 

result of Euroasia lawful State succession with regards to Fairyland. Third, Claimant had 

complied with the amicable settlement requirement under the Oceania-Euroasia BIT. Fourth, 

prior recourse to the Oceania’s local courts is not a mandatory requirement. Fifth, under any 

circumstances, the Claimant cannot be forced to have a prior recourse to the courts of Oceania 

which is unavailable and would be obviously futile. Sixth, in the alternative, the local 

litigation requirement cannot be imposed to Peter Explosive by virtue of the MFN clause 

contained in article 3 of the Oceania-Euroasia BIT. Last, if the Tribunal finds that the local 

litigation is a mandatory and applicable requirement, non-compliance with this requirement 

would not bar this Tribunal’s jurisdiction. 

 

14. MERITS: If the ICC Tribunal finds that it has jurisdiction and rules on the merits of 

the case, Claimant respectfully submits that, first, it made a protected investment covered by 

Article 1.1 of the Oceania-Eastasia BIT since it was legal at inception and this Tribunal 

should not read any principle of ‘Clean Hands’ in the said provision, as such principle does 

not exist as a general principle of international law. Moreover, Respondent should be 

estopped from invoking any illegality because, if there was any unlawful behavior from 

Claimant, it has tolerated it. Second, Respondent indirectly expropriated Claimant’s 

investment since the sanctions introduced by the Executive Order rendered Claimant’s 

economic rights effectively and practically useless. The mere severity of the damage suffered 

by Claimant’s investment proves that the sanction amounted to an indirect expropriation. 

Moreover, the sanctions disregarded the proportionality and due process requirement and 

interfered with Claimant’s reasonable expectations. Third, the Claimant did not contribute to 

the damage suffered by his investment. There is no proof that he had learned that he had 

learned about the intention of the Euroasian Government to intervene in and annex Fairyland 

before the conclusion of the new contract on 28 February 2014. Claimant could not 

unilaterally terminate the supply of arms to Euroasia due to the principle of pacta sunt 

servanda. 
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ARGUMENTS ON JURISDICTION 
 

I. THIS ICC TRIBUNAL HAS JURISDICTION UNDER THE OCEANIA-EUROASIA BIT BECAUSE 
CLAIMANT IS AN INVESTOR AND THE STATE SUCCESSION WAS LAWFUL 
 

1. Claimant is an Investor because it is a Natural Person having the Nationality of 

Euroasia in Accordance with Euroasian Laws 

 

15. Pursuant to Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”), a 

treaty should be interpreted “in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose”1. It is accepted that it 

should be left to the “sole discretion of each Contracting State”2 to determine what should be 

read into the terms of the convention and that the letter of the pertinent BIT “serves as lex 

specialis”3. 

 

16. Claimant qualifies as an investor under the BIT. Article 1.2 of the Oceania-Euroasia 

BIT defines the term investor as “any natural […] person of one Contracting Party who 

invests in the territory of the other Contracting Party”4. Pursuant to section (a) of the said 

Article 1.2, the term “natural person” means “any natural person having the nationality of 

either Contracting Party in accordance with its laws”5. 

 

A. In determining its Jurisdiction Ratione Personae, this Tribunal should only refer to the 

Plain Language of the Oceania-Euroasia BIT 

 

17. The plain language of Article 1.2 of the Oceania-Euroasia BIT clearly points to the 

domestic laws of Oceania for determining whether Peter Explosive is an Euroasian national or 

not. This is consistent with the general principle of international law that the domestic laws of 

States determine nationality6. 

 

                                                
1 VCLT, Art. 31 
2 See Delaume, p.242.  
3 Fraport, at para. 305. 
4 Oceania-Euroasia BIT, Art. 1.2. 
5 Oceania-Euroasia BIT, Art. 1.2(a) (emphasis added). 
6 Tza Yap Shum, at para. 54.  
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18. In addition to the involuntary acquisition of nationality by descent from a national of a 

State (jus sanguinis) or by birth within the territory of the State (jus soli), most domestic 

legislations provide for other means by which individuals may acquire nationality voluntarily 

through naturalization7. 

 

19. It is a general principle of international law that affirmanti incumbit probation : the 

burden of proof rests on the party making the claim. Once Claimant has proven its nationality 

by producing pertinent documents, that nationality is presumed to have been legally acquired 

and the burden of proof shifts to the Respondent State which then have to rebut the 

presumption8. 

 

20. On 23 March 2014, Euroasian authorities recognised Peter Explosive as a national of 

Euroasia, and he was subsequently issued a Euroasian identity card and a passport9. 

Respondent asserts that the granting of the Euroasian nationality to Peter Explosive was 

contrary to international law. However, Respondent has failed to demonstrate its assertion. 

Therefore, this Tribunal should stick to the plain meaning of Article 1.2 and solely look at the 

laws of Euroasia for determining Claimant’s nationality. 

 

21. Even if this Tribunal was to find that the reunification of Fairyland to Euroasia was 

unlawful, Euroasia was free, under international law, to decide on the individual 

naturalization of Peter Explosive and, in order to do so, the consent of Eastasia was not 

required10. Thus Claimant became a national of Euroasia as of 23 March 2014 and, as such, is 

an investor pursuant to Article 1.2 of the Oceania-Euroasia BIT. 

 

B. This Tribunal should not Apply the Doctrine of Real and Effective Nationality to the 

Present Case 

 

22. Admittedly, when the jurisdiction of an international arbitral tribunal depend upon an 

issue of nationality, the international tribunal has the power to make its own determination of 

                                                
7 See Crawford, pp.511-512. 
8 Tza Yap Shum, at para. 63. 
9 PO2, at para. 4, R. p. 56 
10 Dörr, pp.500-501. 
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a claimant’s nationality11 and, in rare circumstances, may even disregard nationality conferred 

in accordance with domestic laws12. 

 

23. In the Nottebohm case, a German national, who had resided in Guatemala since 1905, 

obtained Liechtenstein nationality in “exceptional circumstances of speed” in 1939. The 

International Court of Justice (“ICJ”) held that Nottebohm’s Liechtenstein nationality was not 

“real and effective” vis-à-vis Guatemala, noting “the absence of any bond of attachment 

between Nottebohm and Liechtenstein”13. 

 

24. The instant case does not involve exceptional circumstances similar to those in 

Nottebohm, and therefore, this Tribunal should follow the vast majority of investment 

arbitration tribunals which have found that, absent a provision incorporating the effective 

nationality principle in the pertinent BIT, there is no scope for applying the principle in treaty 

arbitration14. 

 

25. Indeed, using similar terms as those of the Oceania-Euroasia BIT, the Italy-Egypt BIT 

at issue in Siag defined a ‘national’ as “a person holding the nationality of that State in 

accordance with its laws”15. The tribunal held that the BIT contained “a clear definition of 

who is to be considered a national” and therefore left no room for the application of 

customary international law as the BIT definition of ‘national’ constituted lex specialis. 

 

26. The same conclusion was reached in the Pey Casado case, in which the arbitral 

tribunal held that it would not be appropriate to impose a condition ratione personae “based 

on a supposed rule of customary international law” that was found in neither “the letter [nor] 

the spirit” of the Spain-Chile BIT at issue16. 

 

27. Similarly, the tribunal in Micula held that “the clear definition and specific regime 

established by the terms of the [Sweden-Romania BIT] should prevail”17. Therefore, no 

effective nationality requirement should be read into a BIT, as requiring a claimant to 

                                                
11 Soufraki, at para. 55. 
12 Siag, at paras. 144-145. 
13 Nottebohm, at. 24-26. 
14 See Reed, pp.629-631. 
15 Siag, at para.198 (emphasis added). 
16 Pey Casado, at para. 415. 
17 Micula, at para. 101. 
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demonstrate other links than nationality to one of the contracting States would amount to “an 

illegitimate revision of the BIT”18. 

 

28. Lastly, the Flakes tribunal adopted the same reasoning when it held that the 

Netherlands-Turkey BIT did not include an implicit effective nationality requirement. Had the 

Netherlands and Turkey intended to set further limitations concerning the jurisdiction ratione 

personae “no doubt they would have expressly stated such limitations in the text of the 

BIT”19. 

 

29. The Oceania-Euroasia BIT require no greater links than nationality under a 

Contracting Party’s laws. Therefore, Article 1.2. of the Oceania-Euroasia BIT constitutes lex 

specialis regarding this Tribunal jurisdiction ratione personae and, as such, is not susceptible 

to a reading that imports the ‘real and effective’ nationality principle. 

 

C. Even if this Tribunal was to Decide that the Doctrine of Real and Effective Nationality is 

Applicable to the Case, it should find that Claimant’s Euroasian Nationality is Real and 

Effective 

 

30. In Nottebohm, the ICJ defined nationality as “a legal bond having as its basis a social 

fact of attachment, a genuine connection of existence, interests and sentiments”20. 

 

31. Claimant’s connections with Euroasia are genuine and based on sentiments of 

attachment. Claimant’s grandparents were born nationals of Euroasia and only became 

Eastasian nationals after Fairyland became part of Eastasia in 191821 following the annexation 

of Fairyland by Eastasia during the World War22. Like the vast majority of people of 

Euroasian origin living in Fairyland, Claimant do not identify with Eastasia and preferred to 

be re-united with Euroasia23. Indeed, following the 1 March 2014 amendment to the Euroasia 

Citizenship Act, Claimant voluntarily applied for Euroasian nationality24 and, on 2 March 

2014, Claimant sent an e-mail to the President of Eastasia in which he declared the 

                                                
18 Micula, at para. 102. 
19 Fakes, at para 70. 
20 Nottebohm, at 23. 
21 PO2, at para. 4, R. p.56 
22 PO3, at para. 9, R. p. 61 
23 Facts, at para. 14, R. p. 35 
24 PO2, at para. 4, R. p.56 
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renunciation of his Eastasian citizenship, but this latter request did not comply with the formal 

requirements of the Eastasian Citizenship Law25. 

 

32. Moreover, the genuineness of the connection is further shown by the fact that 

Claimant did not apply for naturalization for ‘treaty shopping’26 purposes. Indeed, in the 

instant case, Claimant is relying upon Article 8 of the Oceania-Eastasia BIT by virtue of the 

MFN Clause of the Oceania-Euroasia BIT. Had Claimant genuinely considered itself a 

national of Eastasia, he would directly have relied on the said provision of the Oceania-

Eastasia BIT. 

 

33. For the above reasons, even if this Tribunal decides to apply the ‘real and effective’ 

nationality principle in the current arbitration, Claimant’s Euroasian nationality is genuine, 

real and effective vis-à-vis Oceania. 

 

2. Alternatively, Claimant became Euroasian National as a Result of a Lawful State 
Succession. 

 

34. Commentator Dörr notes that a lawful State succession is a case of constitutive 

conferment of nationality. Indeed, under customary law, the successor State has the right: 

to confer its nationality upon the people which are habitually resident in its 
(new) territory, provided, however, that the acquisition of territory was 
lawful27. 

 

35. In the instant case, it is argued that Fairyland’s secession from Eastasia and its 

subsequent integration with Euroasia were consistent with international law. 

 

A. The People of Fairyland had a Right to Self-Determination 

 

36. The right of a people to self-determination has been recognized by both international 

courts28 and different international instruments29. In Quebec, the Supreme Court of Canada 

(“SCC”) did recognize the right of a people to external self-determination, but only if it has 

                                                
25 PO3, at para. 2, R.p. 60 
26 See Reed, pp.615. 
27 Dörr, p.505. 
28 See e.g., Namibia, at para. 52. 
29 See e.g., U.N. Charter Art. 1. 
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first been denied internal self-determination30. Under the Canadian Constitution, had the 

population of Quebec voted to secede from Canada, the federal government would have an 

obligation to negotiate in good faith with the Province of Quebec on appropriate terms of 

secession and:  

the federal government would have no basis to deny the right of the 
government of Quebec to pursue secession, should a clear majority of the 
people of Quebec choose that goal31. 

 

37. In the case at hand, the situation in Fairyland is easily distinguishable from that of the 

Quebecois. Although the Eastasian Constitution recognizes the right for each province to 

organise a regional referendum pertaining to matters within the exclusive competence of that 

province, the Constitution is silent on the question of the secession from the Republic32. 

Unlike the Canadian constitutional law, the Eastasian law does not seem to provide for an 

obligation to negotiate if a majority of the people of Fairyland choose to pursue secession. In 

fact, the majority of the people of Fairyland decided in favour of secession but, instead of 

negotiating on reasonable terms of secession, the national government of Eastasia declared 

that the referendum was unlawful33, thus denying the people of Fairyland the right to internal 

self-determination. Therefore, the people of Fairyland had a right to pursue external self-

determination, including the right to seek assistance from Euroasia in order to pursue this 

legitimate goal. 

 

B. A Peaceful Referendum was a Lawful way for the People of Fairyland to Realize their 

Right to Self-Determination. 

 

38. A peaceful referendum is a lawful means for a people to exercise its right to self-

determination. In Kosovo, the ICJ decided that declarations of independence are not per se 

prohibited under international law34. In fact, the Badinter Commission recognized that the 

creation of Bosnia, Serbia, and Croatia and, in general, the breakup of former Yugoslavia, was 

the result of declarations of independence and referendums conducted in each respective 

State35. 

 
                                                
30 Quebec, at para. 134. 
31 Quebec, at para. 151. 
32 PO2, at para. 2, R.pp.55-56. 
33 Facts, at para. 14, p.35. 
34 Kosovo, at para. 123. 
35 Pellet, p.178 
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39. Thus, it would not be inconsistent with international law to uphold Fairyland’s 

peaceful secession by way of referendum. 

 

C. Fairyland Lawfully Reached Statehood 

 

40. Regardless of the contentious status of the referendum on the secession of Fairyland, 

this Tribunal should nevertheless hold that Fairyland lawfully achieved statehood prior to its 

successful reunification with Euroasia.  

 

41. The Montevideo Convention is a codification of the declaratory theory which 

establishes four criteria for statehood, namely: (1) a permanent population, (2) a defined 

territory, (3) an effective government, and (4) the capacity to enter into relations with other 

States36. 

 

42. Firstly, the people from Fairyland have long been a permanent population. They 

constitute a distinct population within Eastasia because of their Euroasian origin, as prior to 

the World War Fairyland was part of the territory of Euroasia37. 

 

43. Secondly, there is no dispute that Fairyland constitutes a defined territory, delimited 

by what was formerly one of the provincial units of the Republic of Eastasia38. 

 

44. Thirdly, the people of Fairyland also have an effective government, that is : centralized 

legislative and administrative organs “supporting a legal order to the exclusion of others in a 

given area”39. Indeed, the Eastasian Constitution recognise exclusive competences to 

provincial units of the Republic40. 

 

45. Lastly, Fairyland had a capacity to enter into relations with other states, namely with 

Euroasia. Indeed, the authorities of Fairyland asked the government of Euroasia for an 

                                                
36 Montevideo Conv., Art. 1. 
37 Facts, at para. 14, R. p.35 ; PO3, at para. 9, R. p. 61. 
38 PO2, at para. 2, R.p.55. 
39 Crawford, p.129. 
40 PO2, at para. 2, R.p.55. 



 
 

13 

intervention which resulted in a peaceful annexation41. This annexation was moreover 

recognised by a part of the international community42. 

 

D. Euroasia Neither Threatened Nor Utilized Force Against Eastasia Before or After the 

Referendum 

 

46. In Nicaragua, the ICJ held that military movement that does not cross into another 

State’s territory is not considered a threat against that State43. 

 

47. In the case at hand, Euroasia did not breach Eastasia’s territorial integrity when 

Euroasian army peacefully entered Fairyland on 1 March 201444 since Fairyland was already 

an independent State at that time and no longer part of Eastasia. 

 

48. In sum, Fairyland’s secession from Eastasia and its subsequent integration with 

Euroasia constituted a lawful State succession. Thus, the Citizenship Act of 1 March 2014, 

which allowed all residents of Fairyland to apply for Euroasian nationality45, was a valid 

constitutive conferment of nationality under international law. 

 

II. THE TRIBUNAL HAS JURISDICTION BECAUSE CLAIMANT HAD COMPLIED WITH ALL 
APPLICABLE PRE-ARBITRAL STEPS 
 

49. The second part of Respondent’s objections to the jurisdiction of the Tribunal is based 

on an alleged violation of obligation to comply with the pre-arbitral steps as provided in 

article 9 of the Oceania-Euroasia BIT by Peter Explosive. However, as is explained below in 

detail, Peter Explosive had complied with all applicable pre-arbitral steps and accordingly, 

the Tribunal has jurisdiction to adjudicate his claims for the following reasons: (i) Peter 

Explosive had complied with the amicable settlement requirement under the Oceania-

Euroasia BIT; (ii) prior recourse to the Oceania’s local courts is not a mandatory requirement 

under the Oceania-Euroasia BIT; (iii) under any circumstances, Peter Explosive cannot be 

forced to have a prior recourse to the courts of Oceania which is unavailable and would be 

obviously futile; (iv) in the alternative, the local litigation requirement cannot be imposed to 
                                                
41 Facts, at para. 14, R. p.35. 
42 Facts, at para. 16, R. p.36. 
43 Nicaragua, at para. 227 
44 Facts, at para. 14, R. p.35. 
45 PO2, at para. 4, R. p.56. 
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Peter Explosive by virtue of the MFN clause contained in Article 3 of the Oceania-Euroasia 

BIT; (v) if the Tribunal finds that the local litigation is a mandatory and applicable 

requirement, non-compliance with this requirement would not bar this Tribunal’s jurisdiction.  

 

1. Claimant have Complied with the Amicable Settlement Requirement under the 

Oceania-Euroasia BIT 

 

50. The method of settlement of disputes between a Contracting Party and an investor is 

set forth under article 9 of the Oceania-Euroasia BIT. The first paragraph of this article reads 

as follows:  

Any dispute regarding an investment between an investor of one of the 
Contracting Parties and the other Party, arising out of or relating to this 
Agreement, shall, to the extent possible, be settled in an amicable 
consultations between the parties to the dispute.  

 

51. In line with this provision, on 23 February 2015, i.e. approximately 7 months before 

the filing date of the Request for Arbitration, Peter Explosive has notified the Oceanian 

Ministry of Foreign Affairs as well as the Ministry of Finance, Ministry of Defence and 

Ministry of Environmental Protection, of his dispute with Oceania and his intention to initiate 

arbitral proceedings in case of Oceania’s failure to negotiate the dispute amicably. However, 

as there has been no attempt from Oceania in order to reach an amicable settlement, recourse 

to arbitration became unavoidable for the Claimant.  

 

52. The one and only pre-arbitral step that could be considered as mandatory in line with 

the Oceania-Euroasia’s BIT’s wording which will be examined  below is ‘amicable 

settlement’ and there is no doubt that it has been fulfilled by the Claimant.  

 

2. Prior recourse to Oceania’s local courts is not a mandatory requirement under the 

Oceania-Euroasia BIT 

 
53. Article 9 of the Eurosia BIT further provides that:  

If the dispute cannot be settled amicably, it may be submitted to the 
competent judicial or administrative courts of the Contracting Party in 
whose territory the investment is made.  

 
Where, after twenty-four months from the date of the notice on the 
commencement of proceedings before the courts mentioned in paragraph 2 
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above, the dispute between an investor and one of the Contracting Parties 
has not been resolved, it may be referred to international arbitration” 
[emphasis added].  

 

54. It should be clarified that this ‘no resolution within 24 months’ provision has an 

optional character. Although article 9 of the Oceania-Euroasia BIT does not have an explicit 

provision on the issue, there are determinative indicators evidencing that pre-arbitration 

litigation is optional: Firstly, (A) the Oceania-Euroasia BIT’s wording reflects clearly the 

intention of the Contracting Parties for an optional provision and secondly, (B) a mandatory 

provision would not comply with the BIT’s object and purpose and the fair balance between 

the Parties’ interests.  

 

A. The Oceania-Euroasia BIT’s Wording Clearly Reflects the Contracting Parties’ Intention 

for an Optional Provision  

 

55. In order to decide whether a pre-arbitration procedure is mandatory or optional, a case-

by-case assessment of the parties’ contractual language and intentions is required. In 

accordance with article 31(1) of the VCLT,  

a treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the 
light of its object and purpose.  

 

56. Accordingly, the ordinary meaning that should be given to the terms of article 9 of the 

Euroasia BIT should be taken into consideration in order to find out the Contracting Parties’ 

intentions.  

 

57. In principle, while the use of imperative terms, such as ‘shall’ or ‘must’, has been held 

to be consistent with a mandatory obligation; in contrast, terms such as ‘can’, ‘may’, or 

‘should’ are typically non-mandatory46. Accordingly, it is determined through a study of ICC 

arbitral awards that  

when a word expressing obligation [, such as “shall”,] is used in connection 
with amicable dispute resolution techniques, arbitrators have found that this 
makes the provision binding upon the parties’ and ‘compulsory, before 
taking jurisdiction47.  

 

                                                
46 Born/Šćekić, p. 238.  
47 Figueres, p. 72.  
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58. Therefore, only in cases involving clear, unequivocal language should a local litigation 

requirement be interpreted as imposing a binding, mandatory obligation48. 

 

59. In the present case, although the first paragraph of article 9 uses “shall” which calls for 

a mandatory requirement with regards to the amicable settlement, the second paragraph 

clearly says that the dispute “may” be submitted to the competent judicial or administrative 

courts of the Contracting Party. Accordingly, it would be unrealistic to allege that such 

difference is created unintentionally in a treaty which is concluded between two States after 

long diplomatic negotiations. Moreover, “may” is used only after one line from “shall” within 

the same article. Therefore, this difference should be clear and manifest to Contracting Parties 

at the drafting stage.  

 

60. International arbitral tribunals have also relied on the language of the provisions of the 

BITs.  For instance, the Philip Morris tribunal held that  

That is apparent from the use of the term ‘shall’ which is unmistakably 
mandatory and from the obvious intention of [the parties] that these 
procedures be complied with, not ignored49.  

 

61. A contrario, a “may” provision reflecting the obvious intention of the parties for an 

optional provision would not be considered as mandatory.  

 

62. The Abaclat tribunal which interpreted the wording of article 8 of the Argentina-Italy 

BIT containing non-mandatory words such as “to the extent possible” concluded that  

the consultation requirement set forth in Article 8(1) BIT is not to be 
considered of a mandatory nature but as the expression of the good will of 
the Parties to try firstly to settle any dispute in an amicable way50.   

 

63. Prof. W.W. Park has also underlined in his dissenting opinion in the Kılıc Tribunal 

that a weight should be given to the language of the BIT’s provision by stating that  

The first subsection uses the mandatory "shall" to impose jurisdictional 
preconditions requiring notice of the dispute and an endeavor to settle the 
dispute by negotiation. If settlement proves elusive during a period of six 
months from notice, the second subsection says that disputes "can be" 

                                                
48 Born/Šćekić, p. 243.   
49 Philip Morris, at para 140-1. See also : Abaclat, at para. 564; Ambiente Ufficio, at para 578.  
50 Abaclat, at para. 564.  
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submitted to arbitration, which will go forward if host states have not given 
final judgment in a year51.  

 

64. In light of the foregoing, the recourse to local litigation for 24 months stipulated in 

article 9 of the Euroasia’s BIT may only be considered as optional, as interpreted in line with 

its terms and the Contracting Parties’ intentions.  

 

B. A Mandatory Provision would not Comply with the BIT’s Object and Purpose; and the 

Fair Balance of Interests of the Parties 

 

65. As cited above, Article 31 of the VCLT provides that a treaty be “interpreted in good 

faith and in the light of its object and purpose”. In addition, this meaning reached under 

article 31 should not lead to ambiguous or obscure, or manifestly absurd or unreasonable 

results in accordance with article 32 of the VCLT.  

 

66. The object and purpose of the Oceania-Euroasia BIT is stated in its Preamble which 

clearly states that  

[the Contracting Parties recognize] the importance of providing effective 
means of asserting claims and enforcing rights with respect to investments 
under national law as well as through international arbitration.  

 

67. Accordingly, it is beyond any doubt that recourse to international arbitration is one of 

the most important protections offered to the investors under the Oceania-Euroasia BIT. 

Therefore, a protection having such an essential importance cannot be set aside on the basis of 

the Host State’s misleading interpretation of the dispute resolution clause.  

 

68. On the other hand, it is the Tribunal’s duty to balance diligently the Parties’ interests 

by observing the object and purpose of the BIT. If the recourse to the local court is deemed 

mandatory, such interpretation would not only be incompliant with the object and purpose of 

the Oceania-Euroasia BIT but also it would create an unfair imbalance between the Parties’ 

interests by depriving Peter Explosive of an essential protection under the Oceania-Euroasia 

BIT.  

 

                                                
51 W. W. Park’s Dissenting Opinion in Kiliç, at para I.3.  
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69. In this regard, and in relation with Claimant’s disregard of the 24 months litigation 

requirement, the Abaclat tribunal held that  

“it would be unfair to deprive the investor of its right to resort to arbitration 
based on the mere disregard of the 18 months litigation requirement. The 
reason is that such disregard would not have caused any real harm to the 
Host State, whilst in contrast, the deprivation of the investor‘s right to resort 
to arbitration would, in effect, deprive him of an important and efficient 
dispute settlement mean52” [emphasis added]. 

 

70. As rightfully reasoned by Abaclat Tribunal, no harm would be caused to Oceania due 

to the disregard of 24 months litigation requirement, nevertheless, forcing Peter Explosive to 

have recourse to the local courts for 24 months will deprive him of the right to claim its rights 

before a neutral forum.  

 

71. Moreover, the tribunal in the case BG Group Plc. concluded with regard to the UK-

Argentina BIT that  

As a matter of treaty interpretation, however, Article 8(2)(a)(i) cannot be 
construed as an absolute impediment to arbitration. Where recourse to the 
domestic judiciary is unilaterally prevented or hindered by the host State, 
any such interpretation would lead to the kind of absurd and unreasonable 
result proscribed by article 32 of the Vienna Convention, allowing the State 
to unilaterally elude arbitration, which has been the engine of the transition 
from a politicized system of diplomatic protection to one direct investor-
State adjudication53 [emphasis added]. 

 

72. A mandatory obligation would also lead to an absurd and unreasonable result under 

article 32 of the VCLT.  

 

73. In conclusion, this Tribunal should find that article 9 (2) of the Oceania-Euroasia BIT 

does not set a mandatory obligation54 and it requires that once a dispute had been raised, and 

the time period for amicable settlement had elapsed, the dispute may be submitted to the local 

courts or directly to international arbitration at the initiative of either party.  

 

3. Peter Explosive Cannot be Forced to Have a Prior Recourse to the Courts of Oceania 
which is Unavailable and would be Obviously Futile 

 
                                                
52 Abaclat, at para. 583.  
53 BG Group Plc., at para. 147.  
54 Urbaser, at para. 108.  
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74. As explained above, the Claimant submits that the local litigation requirement is not 

mandatory but optional in line with the doctrine and the relevant jurisprudence. However, 

although the Tribunal finds that this requirement provides for a mandatory pre-arbitral steps, 

Peter Explosive cannot be forced to have a prior recourse to the Oceanian courts in 

accordance with (A) the futility principle under the customary international law which is 

recognized by the investment arbitration tribunals and applicable in the present case due to the 

fact that (B) there is no effective redress that may be obtained before the local courts.  

 

A. The futility principle is applicable to the pre-arbitral litigation requirements  

 

75. According to the general rules of treaty interpretation as codified in article 31 of the 

VCLT, it is required that when interpreting a treaty provision “any relevant rules of 

international law applicable in the relations between the parties” shall be “taken into account, 

together with the context”. The term “relevant rules of international law” also includes 

pertinent customary international law55. Therefore, relevant rules of international customary 

law will be applicable in the case.  

 

76. As to the requirement of exhaustion of local remedies, Article 44 of the Commentary 

to the International Law Commission’s Articles on State Responsibility provides that: 

“Only those local remedies which are available and effective have to be 
exhausted before invoking the responsibility of a State. The mere existence 
on paper of remedies under the internal law of a State does not impose a 
requirement to make use of those remedies in every case” [emphasis added].  

 

77. Although this provision relates to the principle of exhaustion of local remedies, this 

requirement and the prerequisite to have recourse to domestic courts for a certain amount of 

time are considered to be similar inasmuch as they both require to turn to the local judicial 

authorities before the claim can be successfully brought to the international plane. Both serve 

the purpose of honoring the host State’s sovereignty by providing the latter the opportunity to 

settle a dispute in its own forum before moving on to the international level56. Therefore, 

principles relating to the exhaustion of local remedies clauses are applicable to the pre-arbitral 

local litigation requirement. However, only those remedies must be used which are available 

as a matter of reasonable possibility. This exception to the local remedies rule, the so-called 

                                                
55 Ioannis, at para. 208; McLachlan, p. 279, at paras. 310 et seq.; ILC Report, p. 7; Aaken, p. 483, at para. 497.  
56 Ambiente Ufficio, at. para 602.  
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futility rule, is now universally recognized. Accordingly, in cases where there is no remedy or 

no effective remedy offered by the national juridical systems, the investors cannot be forced 

to have recourse to local courts.  

 

78. This principle has been applied by international arbitral tribunals in different 

occasions. The criteria generally used by those tribunals is that of the “reasonable possibility 

to obtain an effective redress”57. Consequently, it should be examined in the case whether 

there is a remedy offered to Peter Explosive by the national judicial system of Oceania which 

would allow him to obtain an effective redress.  

 

B. There is No Effective Redress that may be Obtained Before the Local Courts 

 

79. Article 15 of the Draft Articles on Diplomatic Protection of the International Law 

Commission which reflects the customary international law provides that  

Local remedies do not need to be exhausted where:  
(a) There are no reasonably available local remedies to provide effective 
redress, or the local remedies provide no reasonable possibility of such 
redress; 
(b) There is undue delay in the remedial process which is attributable to 
the State alleged to be responsible;  
(c) There was no relevant connection between the injured person and the 
State alleged to be responsible at the date of injury;  
(d) The injured person is manifestly precluded from pursuing local 
remedies; or  
(e) The State alleged to be responsible has waived the requirement that 
local remedies be exhausted. 

 

80. These conditions are not cumulative but alternative; therefore, if one of those is 

applicable in the case, it should be concluded that Peter Exclusive cannot be forced to fulfil 

the pre-arbitration litigation requirement. In this regard, it will be seen below that the 

conditions set forth in paragraphs (a), (b) and (c) are met in the case at the hand.  

 

81. It should be clarified that the investment of Peter Explosive has been indirectly 

expropriated by the Executive Order of the President of the Republic of Oceania which 

introduced a system of sanctions. Therefore, an effective redress should englobe the 

                                                
57 See Ambiente Ufficio, at para. 620; Separate Opinion of Judge Lauterpacht in Certain Norwegian, p. 34, at 
para. 39; Separate Opinions of Judge Tanaka, p. 114, at paras. 144, 145 and of Judge Gros, p. 267, at 284, in 
Barcelona Traction.  
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possibility to Peter Explosive for claiming illegality of this act of the President and also an 

adequate compensation. However, there is no possibility to bring direct claims under 

international treaties or international customary law before the Oceanian courts. As a result, 

the only way to get a redress under the national system would be the reconsideration 

proceedings against the Executive Order and then, having recourse on the basis of its 

unconstitutionality before the Oceanian Constitutional Court. If the Constitutional Court finds 

that the Executive Order is unconstitutional, Peter Explosive would have claim damages 

suffered due to this unconstitutional act. However, taking into account the historic deference 

of the Oceanian court system, this procedure seems to be existent only on paper and there is 

no possibility to obtain justice at the hands of the Oceanian courts.  

 

82. First, the authority which is competent to reconsider the Executive Order is the 

President himself. Therefore, it is nearly impossible that the President set aside his own act. 

On the other hand, the proceedings before the Oceanian Constitutional Court is really long, 

they take at least more than 3-4 years and there is nearly no chance to obtain a setting aside 

decision. Therefore, there is no real possibility to obtain a decision before the local courts 

within 24 months. In addition, such recourse will only be a waste of time58 due to the fact that 

at the end of 3-4 years of litigation before the local courts59, it is highly probable that Peter 

Explosive will get a dismissal decision. Lastly, a recourse to the local courts will constitute an 

additional financial burden for Peter Explosive because of the court and attorney fees that 

could arise during the proceedings.  

 

83. In this regard, the Giovanni Allemanni tribunal has held in a similar case where the 

Argentinian courts do not offer an effective redress that  

“the Claimants have met the burden on them to show that no substantial 
purpose would have been served by attempting either to engage the 
Argentine authorities in amicable consultations or in bringing an action 
before the Argentine courts. The Tribunal therefore decides that the 
Claimants’ admitted failure to do so does not act as a jurisdictional bar to 
their commencing ICSID arbitration60” [emphasis added]. 

 

84. The Abaclat Tribunal also held that  

“Argentina was not in a position to adequately address the present dispute 
within the framework of its domestic legal system. As such, Argentina‘s 

                                                
58 Teinver, at para 135. 
59 See Ago, p. 48, at para. 50, footnote 204.  
60 Giovanni Alemanni, at para. 317.  
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interest in pursuing this local remedy does not justify depriving Claimants 
of their right to resort to arbitration for the sole reason that they decided not 
to previously submit their dispute to the Argentinean courts61”[emphasis 
added]. 

 

85. In parallel, there would be no substantial purpose to have a recourse before the 

Oceanian courts, therefore, in any event, regardless of whether the local litigation requirement 

has a mandatory or non-mandatory character, the local remedies are unavailable and futile for 

Peter Explosive. In consequence, he cannot be forced to fulfill such pre-arbitral condition.  

 

4. In any event, the Local Litigation Requirement cannot be Imposed to Peter Explosive 
by Virtue of MFN Clause Contained in Article 3 of the Oceania-Euroasia BIT  

 

86. In line with the above explanations, recourse to the local litigation does not constitute 

a mandatory requirement. However, even if the Tribunal finds that article 9 of the Oceania-

Euroasia BIT provides for a mandatory local litigation requirement, this requirement may be 

bypassed through the MFN clause contained in article 3 (1) of the Euroasia BIT which 

stipulates that  

Each Contracting Party shall, within its own territory, accord to investments 
made by investors of the other Contracting Party, to the income and 
activities related to such investments and to such other investment matters 
regulated by this Agreement, a treatment that is no less favorable than that 
accorded to its own investors or investors from third-party countries 
[emphasis added]. 

 

87. As such, the Oceania-Euroasia BIT guarantees that the nationals of the Contracting 

Parties will not be treated less favorably in comparison to the nationals of a third party State.  

 

88. As explained by Professor Schreuer in his Commentary on the ICSID Convention: 

an MFN clause […] is intended to endow its beneficiary with rights that are 
additional to the rights contained in the basic treaty. The meaning of an 
MFN clause is that whoever is entitled to rely on it be granted rights 
accruing from a third party treaty even if these rights clearly go beyond the 
basic treaty62. 

 

89. Accordingly, the MFN clause of the Euroasia BIT entitles Peter Explosive to rely on 

rights granted by a third party treaty provided that they are more favorable than those granted 
                                                
61 Abaclat, at para. 588.  
62 Schreuer/Malintoppi, article 25, at para. 577. 
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under the Euroasia BIT. In this regard, (A) the Eastasia BIT contains a more favorable dispute 

resolution clause than that of the Euroasia BIT and (B) taking into consideration the broad 

language of the Euroasia BIT’s MFN clause, Peter Explosive has the right to invoke this more 

favorable clause.  

 

A. The Oceania-Eastasia BIT’s article 8 offers a More Favorable Treatment in Comparison 

to Article 9 of the Oceania-Euroasia BIT  

 

90. Article 8 of the Oceania-Eastasia BIT provides for direct recourse to international 

arbitration. This article provides that: 

If the dispute cannot be settled amicably within six months, it shall, at the 
request of an investor of the other Contracting Party, be submitted to 
arbitration.  

 

91. There is no doubt that a direct access to a neutral forum, such as this Tribunal, rather 

than the courts of Oceania, is a more favorable treatment than that included in article 9 of the 

Oceania-Euroasia BIT which contains a pre-arbitration litigation requirement.  

 

92. “Assurance of independent international arbitration is an important – perhaps the most 

important – element in investor protection”63 as is held that by Gas Natural SDG tribunal and 

dispute settlement arrangements are inextricably related to the protection of foreign investors 

as stated by Maffezini tribunal 64. Taking into consideration the importance of the possibility 

of having recourse to international arbitration for investors, it is beyond doubt that a direct 

recourse to this forum constitutes a more favorable treatment.  

 

B. The MFN Clause contained in Article 3 of the Oceania-Euroasia BIT is Broadly Worded to 

Englobe the Procedural Protections  

 

93. Although there are some inconsistent decisions with regard to the scope of the MFN 

clauses and their applicability to the dispute resolution provisions, the broad language of the 

MFN clause of the Oceania-Euroasia BIT and the clear object and purpose of this BIT do not 

allow any controversies regarding the scope of the MFN treatment under the Euroasia BIT.  

 
                                                
63 Gas Natural SDG, at para. 49.  
64 See also : Gas Natural SDG ; Siemens ; Suez ; Hochtief.  
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94. As an initial point, it should be noted that the rules of interpretation laid down in the 

VCLT will also apply to an MFN clause. Thus, the primary task is to identify the ordinary 

meaning of the clause in its context and in light of the object and purpose of the treaty. 

 

95. In its first paragraph, article 3 of the Oceania-Euroasia BIT uses “treatment” which is 

a quite general and broad term. In its second paragraph it contains some exceptions. However, 

‘dispute resolution’ is not one them. In consideration of the object and purpose of the 

Oceania-Euroasia BIT which recognize the importance of providing effective means of 

asserting claims and enforcing rights with respect to investments under national law as well as 

through international arbitration, as expressed in its Preamble, it is clear that the dispute 

resolution clause falls under the scope of “treatment” and therefore, that of the MFN clause65.  

 

96. Since Maffezini66 decision, except for some cases where the MFN clauses are narrowly 

worded, the international arbitration tribunals67 recognized that the MFN treatment englobes 

the dispute resolution clauses.  The Maffezini tribunal ruled that:  

If a third-party treaty contains provisions for the settlement of disputes that 
are more favourable to the protection of the investor’s rights and interests 
than those in the basic treaty, such provisions may be extended to the 
beneficiary of the most favoured nation clause as they are fully compatible 
with the ejusdem generis principle68. 

 

97. Similarly, the ICSID Tribunal in Siemens, by concluding that the term “treatment” is 

sufficiently wide to include settlement of disputes, recognized the applicability of MFN clause 

to dispute settlement provisions reinforcing the interpretative approach followed by the 

Maffezini Tribunal. In support of its findings: 

The Tribunal finds that the Treaty itself, together with so many other treaties 
of investment protection, has as a distinctive feature special dispute 
settlement mechanism not normally open to investors. Access to these 
mechanisms is part of the protection offered under the Treaty. It is part of 
the treatment of foreign investors and investments and of the advantages 
accessible through a MFN clause”69.  

 

 

                                                
65 Siemens, at para. 81.  
66 Maffezini  
67 See Gas Natural SDG, Maffezini, Suez and Renta 4, RosInvestCo.  
68 Maffezini, at para. 56.  
69 Siemens, at para. 102. 
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98. The tribunal in National Grid has also found that Argentina’s agreement with the 

United States, as per their BIT, that investors could resort to arbitration without first resorting 

to the Argentinean courts, was an aspect of its “treatment” of investors subject to the MFN 

clause of the Argentina-U.S. BIT.70 

 

99. The RosInvestCo tribunal explained that the submission to arbitration forms a highly 

relevant part of the corresponding protection for the investor by granting him, in case of 

interference with his ‘use’ and ‘enjoyment,’ procedural options of obvious and great 

significance.71 Morever, the Hochtief tribunal observed, “the right to enforcement is an 

essential component of the property rights.72 

 

100. In doctrine, the scope of the MFN clause is also interpreted largely as Dolzer and 

Schreuer explain: 

The MFN clause may not have any practical significance if the state 
concerned fails to grant any relevant benefit to a third party. However, as 
soon as the state does confer a relevant benefit, it is automatically extended 
to the state that benefits from the MFN clause73. 

 

101. In addition, a line should be drawn between the case at hand and cases where the 

investor tries to have recourse to arbitration despite the fact that the main BIT does not 

provides for arbitration. In this regard, the Telefónica tribunal which had to decide whether 

the MFN treatment could bypass an obligation of resorting to the Argentinean courts before 

initiating an ICSID arbitration, clearly pointed out that  

“The issue here is not, however, the extension of ICSID arbitration beyond 
what is provided for in the Argentina-Spain BIT by virtue of the reference to 
another BIT under the MFN clause. The issue is whether submission of the 
dispute to ICSID under the BIT may be exempted from the precondition of 
submitting the claim to the domestic courts of the host State, thanks to the 
application of the MFN clause […] [T]the Tribunal considers that this 
requirement pertains to the ‘treatment’ that Argentina applies, ‘within its 
territory’ to Spanish investors wishing to complain before an ICSID arbitral 
tribunal about a breach of some substantive provision of the BIT in respect 
of their investment in Argentina. Therefore, such a requirement falls within 
the purview of the MFN clause […] It follows that if such a requirement is 
not applied to Chilean (and other foreign) investors by Argentina under the 

                                                
70 National Grid, at para. 93.  
71 RosInvestCo, at para.130.  
72 Hochtief, at. para. 67. 
73 Dolzer/Schreuer, p. 186.  
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respective BITs, then this requirement properly is inapplicable to Spanish 
investors74” [emphasis added].  

 

102. Thus, in line with the international arbitral tribunal’s jurisprudence and doctrine, there 

should be no doubt that the MFN clause encompasses the dispute resolution provision and 

therefore, in any event, recourse to local courts requirement is bypassed through this provision 

in the case at hand.  

 

103. Finally, as the six month amicable settlement step has been fulfilled in the case under 

Article 8 of the Oceania-Eastasia BIT and in any case, the MFN clauses give opportunity for a 

partial application of the more favorable clause75, the amicable settlement requirement will 

not be further discussed by Claimant.  

 

5. If this Tribunal finds that Local Litigation is a Mandatory and Applicable 
Requirement, Non-compliance with this Requirement would Not bar the Tribunal’s 

Jurisdiction. 

 

104. If the tribunal does not agree with our above explanations and it finds that the local 

litigation requirement is mandatory and applicable despite its futility and the existence of the 

MFN clause, it should be stressed that even under this hypothesis, the Tribunal will have 

jurisdiction to adjudicate the claims of Peter Explosive. This results from the fact that such 

pre-arbitral condition may only be considered as a procedural step relating to the admissibility 

of the claims.  

 

105. In this regard, a large majority of the arbitral tribunals76 affirmed that such pre-

conditions does not bar the jurisdiction of the tribunals as they constitutes admissibility 

conditions. Among others, the Hochtief tribunal clearly stated that  

Tribunal inquired whether the 18 month period is a requirement of the kind 
which the Host State could accept or otherwise acquiesce to its non-
compliance, and whether it had in fact done so. The Tribunal determined 
that it deemed this provision as one going to the admissibility of the claim 
rather than the jurisdiction of the Tribunal77[emphasis added].  

 

                                                
74 Telefónica, at para. 102. 
75 See Siemens, at para. 120.  
76 See Abaclat, Hochtief, Telefónica, BG Group Plc., Philip Morris, Teinver.  
77 Hochtief, at para. 96. 
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106. The Abaclat tribunal has also clarified that disregard of such a requirement does not 

harm in any way the State’s consent, therefore, it may be considered only as a condition of 

admissibility:  

The Tribunal is of the opinion that the negotiation and 18 months litigation 
requirements relate to the conditions for implementation of Argentina‘s 
consent to ICSID jurisdiction and arbitration, and not the fundamental 
question of whether Argentina consented to ICSID jurisdiction and 
arbitration. Thus, any non-compliance with such requirements may not lead 
to a lack of ICSID jurisdiction, and only – if at all – to a lack of 
admissibility of the claim78. 

 

107. As a result of this approach, the tribunals have concluded that ‘pre-arbitration’ 

procedural requirements, such as litigation for a specified period or negotiations or 

conciliation for such a period, may be satisfied after the initiation of an arbitration.79 In 

accordance with this, if the tribunal considers that the local litigation requirement is 

mandatory and the recourse to local courts is not futile, the ultimate result of this finding may 

be the suspension of arbitral proceedings to allow Claimant to fulfil this requirement. 

 

 

 

 

 

 

 

  

                                                
78 Abaclat, at para. 496.   
79 Philip Morris, at. para 148; TSA, at paras 110–112.  
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ARGUMENTS ON MERITS 
 

I. CLAIMANT MADE A PROTECTED INVESTMENT PURSUANT TO ARTICLE 1.1 OF THE 
OCEANIA-EASTASIA BIT 
 

108. It is beyond debate that shares constitute an investment under the Oceania-Eastasia 

BIT80. Article 1.1(b) of the said BIT specifically refers to “shares of companies or any other 

form of participation in a company”. 

 

109. Respondent alleges a breach of its domestic laws which would deny Claimant a 

protection of its investment. These allegations are ill-founded for the following reasons. 

 

1. The Plain Language of the Oceania-Eastasia BIT only points to the Need for 
Compliance with the Laws of Oceania at the Time the Investment was Made 

 

110. When interpreting BITs’ provisions expressly requiring compliance with host State 

laws, arbitral tribunals have strictly construed such provisions. The wording of Article 1.1 of 

the Oceania-Eastasia  only points to the need for compliance of the investment to the Laws of 

Oceania at the time the investment was made : “the term ‘investment’ comprises every kind o 

asset […] invested […] in accordance with the laws and regulations” [emphasis added]. The 

Respondent as the same comprehension of the clause when it refers to the provision in its 

Answer to the Request of Arbitration saying that its purpose is to protect investment “made 

‘in accordance with the laws and regulations’ of the host state.”81 

 

111. This view is consistent with investment arbitration jurisprudence. In Hamester and in 

Fraport, the tribunals held that the compliance requirement is only to be applied at the time 

the investment was made: only the investments that are unlawful ab initio will not fall under 

the substantial protection of the pertinent BIT; illegality ex post will be covered by the BIT, 

since subsequent non-conformity could be the result of a change of laws at the initiative of the 

host State82. 

 

                                                
80 De Nanteuil, pp. 158-162 
81 Answer to the RA, p. 15 
82 Hamester, at para. 127 ; Fraport, at para. 345. 
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112. In the present case, the investment was made in February 1998, when Peter Explosive 

acquired shares in Rocket Bombs83. The alleged non compliance occurred only months laters, 

in July 200884. Thus Peter Explosive made a protected investment in Oceania as it was in 

accordance with Oceanian laws as of February 1998. 

 

2. This Tribunal Should Not Import, Into the Oceania-Eastasia BIT, a General Principle 
of Clean Hands Covering Corruption made During the Existence of an Investment, as 

no such General Principle Exist in International Law 

 

113. In the landmark Yukos arbitration, the tribunal decided that it had now power to read 

any legality or ‘Clean Hands’ requirement with respect to the conduct of the investment into 

the Energy Charter Treaty since the wording of the ECT was silent on the issue85. 

 

114. Moreover, the principle that “s/he who comes to equity must come with clean hands” 

is not a recognised and consensual general principle of law86. 

 

115. Admittedly, the Oceania-Eastasia contains a ‘compliance with the laws’ clause, but 

such a clause only covers illegality made at the inception of the investment, as was 

demonstrated in the previous section. Therefore, this tribunal should refrain from importing 

any principle of ‘Clean Hands’ within Article 1.1 with respect to the conduct of the 

investment. 

 

3. Even if the Doctrine of Clean Hands existed as a General Principle of International 
Law, it Would Not Confer upon Oceania the Right to Violate Claimant’s rights under 
the Oceania-Eastasia BIT 

 

116. In Yukos, an analogy to countermeasures was drawn when Claimant referred to 

Articles 49 and 54 of the ILC Articles on State Responsibility and to the ILC Commentary on 

the provisions. Indeed, countermeasures “are not intended as a form of punishment for 

                                                
83 Facts, para. 2, R. p. 32. 
84 Facts, para. 6, R. p. 33. 
85 Yukos, at para. 1356. 
86 Yukos, at para. 1359. 
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wrongful conduct, but as an instrument for achieving compliance with the obligations of the 

responsible State.”87 

 

117. Similarly, Article 1.1 of the Oceania-Eastasia BIT is not intended to be a form of 

punishment for alleged wrongful conduct by the investor, that would permit the host State to 

unlawfully expropriate the investor without consequences. 

 

4. In any Case, Oceania is Estopped from Invoking the Breach of its Domestic Laws 

 

118. Estoppel is a preclusive mechanism that is triggered, inter alia, when a host State 

knowingly endorses any illegal conduct from an investor: 

if the host State […] has tolerated the unlawful behaviour of the investor, 
and the investor has subsequently relied on the validity of his investment, 
the host State is barred from invoking the breach of its national law88. 

 

119. Oceania is precluded from invoking the breach of its national law, if any, because it 

has, in bad faith, tolerated the alleged unlawful behaviour of the Claimant, and Claimant has 

subsequently relied on the validity of his investment89. 

 

120. Under the Oceanian Environment Act 1996, the National Environment Authority 

could unexpectedly and randomly visit an arms production site after an environmental licence 

was granted in order to verify whether it complies with the requirements under the Act and, if 

not, could revoked an environmental license90. For a period of more than 16 years, the 

National Environment Authority has upheld Claimant’s environmental license. Relying on 

this, Claimant has mad continuous improvements to Rocket Bombs’ production line, which 

fully complied with the requirements of the Environment Act by 1 January 201491. 

Respondent’s reliance on Claimant’s supposed ‘non-compliance’ only comes after litigation 

have started, more than 16 years after the investment was made. 

 

                                                
87 ILC Draft Articles, Commentary to Article 49 
88 Diel-Gligor, p.574 
89 Tecmed, at para. 149 ; World Duty Free, at paras. 184-185 ; Fraport, at paras. 346-347 ; Desert Line at paras. 
117-118 
90 PO3, para.5, R.,p.59. 
91 Facts, para.13,R.p.35. 



 
 

31 

121. Moreover, with regard to corruption, “it always takes two to tango”, and some 

commentators are completely opposed to the host State’s possibility to invoke corruption as a 

defence92. 

 

5. Corruption must be Proven by Clear and Convincing Evidence and Respondent has 

Not Met This Standard 

 

122. As an international forum, this arbitral Tribunal is not bound by any prior assessments 

made by the courts and authorities of Oceania under relevant Oceanian laws; rather, its is 

required to make its own legal determinations93. 

 

123. With regards to corruption, a majority of international arbitration tribunals have 

adopted a high standard of proof94. An ICC commercial arbitration tribunal, viewing bribery 

as a sort of fraud in civil cases, demanded “clear and convincing evidence”95. 

 

124. Similarly, an investment tribunal have adopted a high standard of proof: 

corruption must be proven and is notoriously difficult to prove since, 
typically, there is little or no physical evidence. The seriousness of the 
accusation of corruption in the present case, considering that it involves 
officials at the highest level of the Romanian Government at the time, 
demands clear and convincing evidence. There is general consensus among 
international tribunals and commentators regarding the need for a high 
standard of proof of corruption96. 

 

125. In the case at hand, the Respondent has not met the “clear and convincing evidence” 

standard since it has only invoked a private meeting between Claimant and the President of 

the National Environment Authority of Oceania, saying that this would cast “a serious shadow 

over the legality of the investment”97. Moreover, to date, the only criminal actions against 

Claimant are those initiated on 23 June 2015 and they remain pending98. 

 

                                                
92 See e.g., Abdel Raouf, p.135. 
93 Carlevaris, p.45. 
94 Llamzon, p.233 
95 Westinghouse, at 31. 
96 EDF, at para. 221. 
97 Answer to the RA, p.16. 
98 PO2, para.5, R.,p.56 
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II. CLAIMANT’S INVESTMENT WAS EXPROPRIATED BY RESPONDENT 
 

126. The sanctions introduced by Respondent against the Claimant and Rocket Bombs by 

virtue of the Executive Order of 1 May 2014 amounted to an indirect expropriation and were 

enacted in breach of the provisions of Article 3 of the Oceania-Eastasia BIT which provides 

as follows: 

Investments by investors of either Contracting Party may not directly or 
indirectly be expropriated, nationalized or subject to any other measure the 
effects of which would be tantamount to expropriation or nationalization in 
the territory of the other Contracting Party except for the public purpose. 
The expropriation shall be carried out under due process of law, on a non-
discriminatory basis and shall be accompanied by provisions for the 
payment of prompt, adequate and effective compensation. Such 
compensation must be equivalent to the value of the expropriated 
investment immediately before the date on which the actual or threatened 
expropriation, nationalization or other measure became publicly known. 
 

127. Arbitral tribunals have increasingly accepted that expropriation must be analysed in 

consequential rather than formal terms. What matters is the effect of governmental conduct —

whether malfeasance, misfeasance, or nonfeasance, or some combination of the three — on 

foreign property rights or control over an investment, not whether the state promulgates a 

formal decree or other - wise expressly proclaims its intent to expropriate. For purposes of 

State responsibility and the obligation to make adequate reparation, international law does not 

distinguish indirect from direct expropriations. 

 

128. The Claimant asserts that the dramatic reduction of the value of the shares of Rocket 

Bombs as a result of the sanctions imposed by the Executive Order of 1 May 2014 and the 

severity of the measures at issue are sufficient elements to enable this Tribunal to conclude 

that there was an indirect expropriation of the Claimant’s investment (1). 

 

129. In the alternative (2), the Claimant argues that regulatory measures can tantamount to 

expropriation (A) and the Tribunal has also to take into consideration that the character of the 

sanctions imposed by the Respondent was disproportionate, disregarding the due process 

principle (B) and the legitimate expectation of the Claimant (C).  
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1. The Severity of Respondent’s Measure and the Significant Damage Suffered by 
Claimant’s Investment are per se Sufficient to Establish that there was an Indirect 

Expropriation  

 

A. Damage Suffered by the Investment is the Only Relevant Factor to Determine if there was 

an Indirect Expropriation  

 

130. The Claimant argues that the adverse effects of the sanctions imposed by the 

Respondent is “a major factor, or even the sole factor, in determining whether or not a taking 

has occurred.”99 In the case Tippetts v. Iran the tribunal explicitly rejected all other 

conceivable criteria before concluding that the damage suffered by the investor alone was 

relevant:  

[T]he government’s intention is less important than the effects of the 
measures on the owner of the assets […], and the form of the measures of 
control or interference is less important than the reality of their impact. 100 
 

131. In the Phelps Dodge case, the Iran-United States Tribunal stated the following: 

 The Tribunal fully understands the reasons why the respondent felt 
compelled to protect its interests through this transfer of management, and 
the Tribunal understands the financial, economic and social concerns that 
inspired the law pursuant to which it acted, but those reasons and concerns 
cannot relieve the Respondent of the obligation to compensate Phelps 
Dodge for its loss101. 
 

132. In the case of Biloune v. Ghana, the arbitrators only took into account the fact that the 

measure had “the effect of causing the irreparable cessation of work on the project” 102 due to 

the order to stop work, the demolition of the works, and the arrest and then deportation of Mr. 

Biloune. 

 

133. Another case supporting the Claimant’s “sole effect” contention is Metaclad v. 

Mexico, in which the tribunal found the following: “The Tribunal need not decide or consider 

the motivation or intent of the adoption of the Ecological Decree (…).”103 It also noted that 

                                                
99 See Dolzer, p. 65; Newcombe, p. 392. 
100 Tippetts, pp. 225–226. 
101 Phelps Dodge, at para. 130. 
102 Biloune, p. 209 
103 Metalcad, at para. 111. 
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indirect expropriation could occur “even if not necessarily to the obvious benefit of the host 

State.”104 

 

134. Furthermore, in the case Compañía del Desarrollo de Santa Elena v. Costa Rica, the 

panel expressly stated that the environmental purpose had no bearing on the issue of 

compensation:  

While an expropriation or taking for environmental reasons may be 
classified as a taking for a public purpose, and thus be legitimate, the fact 
that the property was taken for this reason does not affect either the nature 
or the measure of the compensation to be paid for the taking. That is, the 
purpose of protecting the environment for which the Property was taken 
does not alter the legal character of the taking for which adequate 
compensation must be paid. The international source  of the  obligation to 
protect the environment  makes  no difference105.  

 

135. The tribunal then observed that:  

Expropriatory environmental measures – no matter how laudable and 
beneficial to society as a whole – are, in this respect, similar to any other 
expropriatory measures that a State may take in order to implement its 
policies: where property is expropriated, even for environmental purposes, 
whether domestic or international, the state’s obligation to pay 
compensation remains106.  

 

136. The Claimant especially stresses that in the case Compañía del Desarrollo de Santa 

Elena v. Costa Rica the arbitrators refused to analyse the evidence submitted by the host state 

regarding its international obligations to preserve the unique Santa Elena ecological site.  

 

137. Having regard to the above, the only factor which counts when deciding whether the 

sanctions applied by the Respondent constitute an indirect expropriation, is the damage 

suffered by the Claimant. In order to define any State measure as indirect expropriation, the 

tribunals require proof that the measure has caused serious and irreversible damage to the 

investment. The other parameters of the State’s interference are : intention and the form of the 

measures in question, the public interest aim being pursued by the measure and the beneficial 

effect (or not) on the State’s asset are irrelevant. 

 

                                                
104 Metalcad, at para. 103. 
105 Santa Elena, at para. 71. 
106 Santa Elena, at para. 72. 
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138. Accordingly, the Claimant requests this Tribunal to disregard the arguments of the 

Respondent that the sanctions were introduced since it was “obliged under the principles of 

public international law not to recognize the effects of unlawful actions”107. 

 

B. The Respondent’s actions caused a serious and irreversible damage to the Claimant’s 

investment 

 

139. On many occasions international tribunals reiterated that a regulation may constitute 

expropriation when it substantially impairs the investor’s economic rights, i.e. ownership, use, 

enjoyment or management of the business, by rendering them practically useless. 

 

140. In the case Starrett Housing, which treated the question of the appointment of Iranian 

managers to an American housing project, the Tribunal found that there had been an 

expropriation: 

[I]t is recognized by international law that measures taken by a State can 
interfere with property rights to such an extent that these rights are rendered 
so useless that they must be deemed to have been expropriated, even 
thought the State does not purport to have expropriated them and the legal 
title to the property formally remains with the original owner. 108 

 

141. In order to assess the severity of the damage suffered by the investor, tribunals apply 

the so called “Pope & Talbot test”109, according to which the investor must have lost control 

of the investment and enjoyment of the benefits thereof. If the investor has lost a free choice 

in the company’s economic strategies and the possibility to run his business or to dispose of 

his assets then the tribunals find there is expropriation.110  

 

142. In the case CME v. the Czech Republic, the Tribunal found that an expropriation had 

occurred because : 

the Media Council’s actions and omissions…caused the destruction of the 
[joint-venture’s] operations, leaving the [joint venture] as a company with 
assets, but without business111.  

 

143. The Tribunal further concluded that:  
                                                
107 See Answer to the RA. 
108 Starret Housing, at 154. 
109 Pope & Talbot, at para. 100. 
110 See, e.g. : CMS at para. 263; LG&E at para. 188; Sempra at para. 284; Enron at para. 245; Suez at para. 129.  
111 CME, at para. 591. 
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 Expropriation of [the company’s] investment is found a consequence of the 
[host country’s] actions and inactions as there is no immediate prospect at 
hand that the [joint venture] will be reinstated  in a position to enjoy an 
exclusive use of the license112. 

 

144. Turning to the circumstances of the present case, it is reminded that the sanctions 

introduced by the Executive order resulted in the absolute impossibility for Peter Explosive to 

carry out any business activities due to the forced dissolution of all its contracts and a 

significant decrease in the value of the Claimant’s investment, which could not be sell to a 

third party. The above certainly constitutes a lost control of the investment and enjoyment of 

the benefits thereof constituting a severe damage according to the Pope & Talbot test. 

 

145. The Claimant further observes that the duration of the measures could be another 

criterion of whether the regulation has had a severe enough impact on property to constitute a 

taking. 

In the case Middle East Cement v. Egypt the tribunal held that a 4-month period of the 

Claimant’s deprivation of rights under the licence amounted to expropriation.113  

 

146. In the case of RFCC v. Morocco the tribunal stated that: 

a temporary measure must […] have substantial consequences equivalent to 
a permanent loss. The recovery of the property right or access to it does not 
replace ownership in its initial situation114.  

 

147. In the present case the sanctions were introduced by the Respondent’s Executive order 

on 1 May 2014 for an indefinite period of time and remain in force until now, that is more 

than 2 years. Such a long period without any business activities is irreversibly destructive for 

any company.    

 

148. Therefore, the Claimant asserts that the measures applied by the Respondent according 

to the Executive Order caused a severe damage to the investment. 

 

                                                
112 CME, at para. 607. 
113 Middle East Cement at para. 107. 
114 RFCC, at para. 68. 
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2. In the Alternative, the Character of the Sanctions was Disproportionate, Violating the 
Due Process Principle and the Legitimate Expectation of the Claimant 

 

A. Regulatory Measures can Amount to Expropriation 

 

149. The Claimant notes at the outset that many arbitral decisions support the view that 

regulatory measures can amount to expropriations. 

 

150. For instance, a NAFTA Tribunal in SD Myers v. Canada, a case concerned with a 

temporary export prohibition of dangerous waste, did not exclude expropriations through 

regulatory measures when it stated that : 

[t]he general body of precedent usually does not treat regulatory action as 
amounting to expropriation. Regulatory conduct by public authorities is 
unlikely to be the subject of legitimate complaint under Article 1110 of the 
NAFTA, although the Tribunal does not rule out that possibility.115 

 

151. In Tecmed, the Tribunal also confirmed that regulatory actions and measures will not 

be initially excluded from the definition of expropriatory acts:  

we find no principle stating that regulatory administrative actions are per se 
excluded from the scope of the Agreement, even if they are beneficial to 
society as a whole.116 

 

152. Therefore, the Respondent’s allegation that “it exercised its sovereign powers with the 

view of maintaining international peace and security” is not per se a valuable argument to 

avoid compensation of the damage suffered by the Claimant’s investment.  

   

B. The Sanctions were Disproportionate and Not in Accordance with Due Process  

 

153. In the case of Tecmed, regarding the State’s refusal to renew an operating licence for a 

hazardous waste treatment plant, the tribunal deemed that the criterion of proportionality was 

a necessary criterion in establishing a case of indirect expropriation:  

“The Arbitral Tribunal will consider, in order to determine if they are to be 
characterized as expropriatory, whether such actions or measures are 

                                                
115 SD Myers, at para. 281. 
116 Tecmed, at para. 121. 



 
 

38 

proportional to the public interest presumably protected thereby and to the 
protection legally granted to investments.117 

 

154. According to the Tecmed approach, the tribunal has to verify the existence of a public 

interest and whether the public interest invoked by the State was, in fact, the reason behind 

the measure. 

 

155. Moreover, the tribunal in Tecmed v. Mexico, demanded that the authorities’ response 

be necessary to achieve the intended public interest. This means that the measure taken by the 

State has to be the only measure available to achieve the objective, or the least detrimental if a 

number of effective solutions exists. In that case, the tribunal concluded that the decision not 

to renew the operating licence was not necessary to achieve the intended goal since other less 

detrimental solutions were conceivable.  

 

156. Turning to the circumstances of the present case, the Claimant contends that the public 

purpose, invoked by the Respondent, namely, maintaining international peace and security, 

could not be achieved by the sanctions in question.  

 

157. The sanctions were applied by the Respondent on 1 May 2014 that is after the peaceful 

military invasion of Fairyland by Euroasia and the official declaration of the annexation of 

that region. Thus, the sanctions could only punish the Claimant, who played no role in those 

events, but could not affect the annexation which had already took place. This means that the 

purpose of maintaining international peace and security referred to by the Respondent was not 

the genuine reasons behind the sanctions imposed on the Claimant. 

 

158. The Claimant further underlines that the secession of Fairyland was decided by the 

majority of its population at the referendum. The right of nations to exercise the right to self-

determination is a principle widely recognized in the public international law and embodied in 

Article I of the Charter of the United Nations as previously seen in section I.2. The 

Respondent, being a member of the United Nations, is also under obligation to respect this 

right, which in no way runs counter to the purpose of maintaining international peace and 

security invoked by Oceania. Therefore, the sanctions applied to the Claimant could not by 

                                                
117 Tecmed, at para. 122. 
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justified by the reasons advanced by the Respondent in its Answer to the Request for 

Arbitration.  

 

159. As regards the proportionality requirement, the Claimant notes that the Respondent, 

having a large freedom of choice, decided to apply the measures of the most detrimental and 

destructive nature. Namely, the Respondent ordered blocking of all assets of Rocket Bombs 

and of the Claimant and an immediate discontinuation of all contractual rights and obligations 

for the future and retroactively, even if those assets or contracts did not or would not concern 

supply of arms for Euroasia. In such circumstances Rocket Bombs had no chance to survive 

the measure and to continue its existence. 

 

160. The Claimant reiterates in this regard that the sanctions were introduced by the 

Respondent for an indefinite period of time and remain in force for more than two years to 

this day. 

 

161. The Claimant highlights that the Respondent did not consider application of other less 

detrimental measures, for example, an introduction of a mere ban on supply of Arm to 

Euroasia, which would let the Rocket Bombs to find potential clients in other countries or on 

internal market.  

 

162. Another conceivable option would be the introduction by the Respondent of an 

effective and expeditious proceeding offering the Claimant and Rocket Bombs a possibility to 

challenge the blocking of particular assets or contracts. It is noted in this respect that setting 

aside the Executive Order of 1 May 2014 by the Constitutional Court, being possible in 

theory, seems rather unlikely given the Tribunal’s historic deference to the executive branch 

in the conduct of foreign policy. Besides, obtaining a decision of the Constitutional Court 

could take the Claimant up to 3 or 4 years, which would be absolutely fatal for his investment 

under the sanctions regime. The Claimant asserts, therefore, that the sanctions were 

established by the Respondent in breach of the due process of law. 

 

C. The Sanctions were Unforeseeable and Interfered with the Reasonable Expectations of 

Claimant 
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163. Claimant finally observes that the sanctions at issue, given their severity and extent, 

were unforeseeable for any reasonable person. 

 

164. Rocket Bombs’ main activity have always been the production of weapons, which 

obviously could be used in a potential conflict. The Respondent had access to the information 

concerning buyers of the weapons produced by Rocket Bombs. 

 

165. From 1998 until 2014 the Respondent not only tolerated the supply of arm to Euroasia 

by the Claimant, but endorsed such activity via granting the environmental licence despite the 

difficulties with modernisation of the production facility. For about 16 years the business of 

the Claimant was beneficial for the Respondent’s population employed by Rocket Bombs and 

their local contractual business partners. The Claimant could never foresee that after so many 

years of fruitful cooperation and in the absence of any reproach from the Respondent’s part in 

the past the latter could suddenly decide to block the business of Rocket Bombs. 

 

166. Accordingly, the sanctions imposed by the Respondent interfered with the reasonable 

expectations of the Claimant. 

 

III. CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED BY HIS INVESTMENT 
 

167. Neither Eastasia nor Euroasia BITs contain any provision concerning investors’ 

contributory fault. 

 

168. The United Nations Draft Articles on Responsibility of States for Internationally 

Wrongful Acts (the “ILC Draft Articles”), which have been supported by the U.N. General 

Assembly and the International Court of Justice, provide that a responsible state is obliged to 

make full reparation for the injury “caused by the intentionally wrongful act of a State.”118 

 

169. Article 39 of the ILC Draft Articles provides the basic rules for contributory fault: 

In the determination of reparation, account shall be taken of the contribution 
to the injury by willful or negligent action or omission of the injured State 
or any person or entity in relation to whom reparation is sought. 

 

                                                
118 ILC Draft Articles, Article 31 
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170. Contributory fault is a defence of the Respondent State and, therefore, the latter bears 

the burden of proof in this respect. It is for the Respondent to prove to this Tribunal that the 

Claimant contributed to the damage suffered by his investment. 

 

171. The Commentaries to the ILC Draft Articles provide that:  

not every action or omission which contributes to the damage suffered is 
relevant for this purpose. Rather, [the principle of contributory fault] allows 
to be taken into account only those actions or omissions which can be 
considered as willful or negligent, i.e. which manifest a lack of due care on 
the part of the victim of the breach for his or her own property or rights […] 
It follows that something which is not willful, negligent or otherwise 
culpable falls out with the principle expressed in Article 39.119 

 

172. In the Yukos case the Tribunal observed, on the basis of the above provisions, that it 

must determine “whether there was a sufficient causal link between a wilful or negligent act 

or omission of the Claimants”120 and the loss the Claimants ultimately suffered at the hands of 

the Russian Federation through the destruction of Yukos. Only contribution that is material 

and significant will trigger a finding of contributory fault. 

 

173. The tribunal noted that the “legal concept of contributory fault must not be confused 

with the investor’s duty to mitigate its losses”121. It also found that the contributory fault of 

the investor, while it may have increased the loss which it sustained, was unrelated to the 

wrongdoing of the State. “The fault of the investor contributed to the losses which flowed 

from the wrongful act of the State”122. This means that when the Respondent invokes 

contributory fault defence it assumes that the Claimant’s losses were inflicted by the State’s 

wrongful acts.  

 

174. The Claimant argues that the Respondent’s contributory fault should be rejected by 

this Tribunal as unsubstantiated. 

 

175. It does not appear from the materials before the Tribunal that the Claimant was aware 

of the intention of Euroasia’s government to intervene to Fairyland when he started 

negotiations with John Defenceless in February 2014 (the date of the Euroasian Government’s 

                                                
119 ILC Draft Articles, Commentary to Article 39 
120 Yukos at paras. 1599-1600 
121 Yukos at para. 1603 
122 Yukos at para. 1604 
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decision to intervene militarily in Fairyland is unknown). The peaceful military intervention 

and the official annexation took place, respectively, on 1 and 23 of March 2014, that is after 

the Claimant had concluded a new contract with Mr Defenseless. 

 

176. The Claimant states that the basic principle of international law Pacta sunt servanda 

obliged him to continue to supply weapon to Me Defenseless even after the annexation and 

the peaceful military intervention. 

 

177. There is also no evidence that the weapons supplied by the Rocket Bombs were used 

during the military operation in Fairyland. On the contrary, the intervention was peaceful and 

“bloodless”123. 

 

178. The Claimant reiterates that the events in Fairyland and the acts of the Euroasian 

Government were completely outside of his control. Thus, there could not be a causal link 

between the conclusion of the new arm supply contract with Mr Defenseless and the loss the 

Claimants ultimately suffered as a result of the sanctions. 

 

179. Claimant finally claims that the main purpose of his legally carried out activity, like 

for any investment, was making profits. At the material time Mr Defenseless was the only 

buyer of the weapon produced by the Rocket Bombs. Therefore, the Respondent’s suggestion 

that the Claimant should have discontinued the supply of arms, having no any other contract, 

seems peculiar to any reasonable person. 

 

180. Having regard to the above, the Claimant respectfully submits that the Respondent has 

failed to discharge its burden of proof in respect of the contributory fault.  

 

  

                                                
123 Facts, at para. 14, R.p.35. 
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PRAYER FOR RELIEF 
 

 

The Claimant respectfully asks the Tribunal to find that: 

 

1.   Under the Oceania-Euroasia BIT, this Tribunal has jurisdiction over Peter Explosive’s 

claim; 

2.   Claimant’s claim is admissible as it has made a protected investment pursuant to 

Article 1.1 of the Oceania-Eastasia BIT; 

3.   The Republic of Oceania has expropriated the Claimant’s investment; 

4.   Respondent cannot invoke contributory fault to excuse its breach of the Oceania-

Eastasia BIT; 

5.   Claimant is entitled to full compensation as a result of Respondent’s breach of the 

Oceania-Eastasia BIT. 
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