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STATEMENT OF FACTS 

 

1. On 1 January 1992 the Republic of Oceania (“Respondent/Oceania”) and the Republic 

of Euroasia (“Euroasia”), concluded the Agreement for the Promotion and Reciprocal 

Protection of Investments, hereinafter BIT, (the “Euroasia BIT”).  In this same direction the 

Respondent also closed a BIT with Republic of Eastasia, (“Eastasia”). 

2. In February 1998, Peter Explosive, hereinafter “Claimant”, who at the time was a 

resident of Fairyland, which was a city of Eastasia, acquired 100% shares in a company named 

Rocket Bombs Ltd. (“Rocket Bombs”). The company has its headquartered site located in 

Oceania, specifically in suburb of Valhalla. The Claimant became the company’s sole 

shareholder, the President and sole member of its board of directors. 

3. Rocket Bombs operated in the arms industry and had its core portfolio based on weapons 

production. At the time of the purchase, Rocket Bombs lost its environmental license which 

granted the necessary permission for the production of weapons. 

4. Because of the license’s loss, the company declined and consequently generated a high 

index of unemployment to the Valhalla’s residents.  

5. Rocket Bombs should comply with the environmental law “Environment Act 1996” of 

Oceania to obtain a license from the National Environment Authority of Oceania that’s 

containing an environmental approval for the commencement of arms production. 

6. On 23 July 1998, the National Environment Authority issued an environmental license 

approving the commencement of arms production by Rocket Bombs. 

 

7. On 23 December 1998, the Claimant and representatives of the Ministry of the National 

Defence of Euroasia, concluded a contract for arms production, effective as of 1 January 1999. 

The contract was concluded for a period of fifteen years with a possibility for renewal. 

 

8. As soon as Rocket Bombs commenced its arms production, the Claimant rehired the 

previous employees of the factories from Valhalla and concluded a number of contracts with 

Oceanian companies for the delivery of the materials necessary for the arms production. 
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9. Over the years, Rocket Bombs became a very prosperous company and one of the largest 

arms producers in Oceania, and Rocket Bombs concluded a great number of contracts for arms 

production and opened several new factories. The prosperity of the company also benefited the 

local community and Valhalla itself. More people from Valhalla than ever before were working 

for Rocket Bombs. 

 

10. As the financial recovery of Rocket Bombs, Claimant began the process of 

modernization in its line production, aiming to comply with the requirements set forth in the 

Environment Act 1996.  The production line was fully complied and adjusted by 1th January 

2014. 

11. The vast majority of people living in Fairyland are of Euroasian origin as historically it 

was a part of the territory of Euroasia. In addition to the people do not identify themselves as 

an Eastasia, they wondered to be re-united with Euroasia. Including Claimant once his 

backgrounds was from Euroasia too.  

12. Given the public outcry, in August 2013, the authorities of Fairyland decided to hold a 

referendum on the secession of Fairyland from Eastasia and its reunification with Euroasia. 

13. The referendum was held on 1th November 2013 and it was  

unanimously decided in favor of secession. Nevertheless the national government of Eastasia 

declared that the referendum was unlawful.  

14. Because of the resistance of Eastasia, Fairyland’s authorities officially pleaded to the 

Minister of Foreign Affairs of Euroasia, an intervention. Only after wide discussion the 

government of Euroasia decided to intervene, with its armed forces, aiming the annexation of 

Fairyland to Euroasia. Thereafter Fairyland was officially declared a part of the Euroasian 

territory. 

15. Despite the Euroasia’s intervention, the annexation was peaceful and bloodless into the 

Eastasia did not send any armed forces to protect its territory.  
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16. In a short time since the declaration, Eastasia supposedly stated that he annexation was 

illegal in the light of the public international law, and on 1th April 2014, declared break off 

diplomatic relations between the two countries. 

17. Prior to the breaking off diplomatic relations, the Claimant, on behalf of Rocket Bombs, 

continued closing new arms production contract the Euroasian Ministry of the National 

Defence, with the purpose of modernize equipment for the Euroasian armed forces.  

18. The international understanding of the annexation of Fairyland by Euroasia was not 

unanimous and divided the international community into two poles. One camp did not recognize 

and the other camp recognized it. 

19. Oceania did not recognize the annexation and in response imposed several heavy 

sanctions, by an Executive Order, to Euroasian persons and business regarding to it, such as:  

ban on business operations with such persons, suspending existing contracts and making future 

contracts.  Even in certain sectors of the Euroasian economy, including those producing arms 

for Euroasia, which in consequence damaged and applied so only to Rocket Bombs, as well as 

to the Claimant 

20. The sanctions added to the statement of all Oceanian companies that, pursuant to the 

Executive Order, their contracts were not bound, and they had no intention to perform the terms 

contracted with Rocket Bombs, which resulted in the deterioration of Rocket Bombs’ business 

and consequently in the loss of company value. 

21. Later, the General Prosecutor’s Office of Oceania initiated an investigation regarding 

corruption accusations in the National Environment Authority of Oceania, and on 21st 

November 2013, the investigation resulted in a formal initiation of criminal proceedings against 

those officials and the President of the National Environment Authority of Oceania.  

 

22. The criminal proceeding had its claim based on allegations of exchange of expedition 

of environmental license for pecuniary gratification. On 1th February, 2015, the President of the 

National Environment Authority, along with the other officials, were convicted of accepting 

bribes. 

 

http://www.linguee.com.br/ingles-portugues/traducao/prior+to.html
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23. The convictions resulted in numerous investigations by the General Prosecutor’s 

Office. The interest of those investigations focused on people who bribed the NEA President 

and other officials.  

 

24.  On 5th May, 2015, Claimant was informed that he was under investigation with regard 

to the environmental license obtained on 23 July 1998 for Rocket Bombs. On 23 June 2015, the 

General Prosecutor’s Office officially initiated criminal proceedings against Claimant. 

 

25. Not only the Claimant lost the economic value of its investments due to the 

Respondent’s opposition to the reunification of Euroasia, it even started investigations on the 

Claimant. 

 

26. On 11 September 2015, Claimant commenced the present arbitral proceedings before 

the International Court of Arbitration of the International Chamber of Commerce (“ICC”) 

pursuant to Article 8 of the Agreement between the Republic of Oceania and the Republic of 

Eastasia for the Promotion and Reciprocal Protection of Investments dated 1 January 1992, 

which entered into force on 1 April 1993 (the “Eastasia BIT”). Claimant relies on this provision 

by virtue of Article 3 (“MFN Clause”) of the Agreement between the Republic of Oceania and 

the Republic of Euroasia for the Promotion and Reciprocal Protection of Investments dated 1 

January 1992, which entered into force on 23 October 1995 (“Euroasia BIT”). Claimant alleges 

violation of the Euroasia BIT’s standards of protection under Article 4, and requests 

compensation for the considerable losses incurred as a result of this violation.  
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ARGUMENTS ON JURISDICTION 

27. As central to this case, it is being discussed the action of the state of Oceania, 

Respondent, towards the investment of Mr. Peter Explosive, Claimant, configured by the 

expropriatory acts perpetrated by the Respondent. At first, we ascertain the jurisdiction of this 

Arbitral Tribunal over the presented claim. 

28. The Arbitral Tribunal has jurisdiction to decide the controversy between Claimant and 

Respondent relying on the Euroasia BIT with respect to:   

I. Claimant is a protected investor; 

II. Jurisdiction under the MFN clause: The MFN Clause established under Article 3 of 

the Euroasia BIT shall extend to the dispute resolution provision of Article 8 of the 

Eastasia BIT; and 

III. The pre-arbitral steps requirement. 

29. The aforementioned arguments of jurisdiction will be discussed in the following 

pages, together with leading cases of investment arbitration, schooler’s doctrines and articles 

regarding the subjects.  

I. CLAIMANT IS A PROTECTED INVESTOR 

A. Claimant is an investor pursuant to Article 1. of the Euroasia BIT.  

30. This Tribunal has jurisdiction over the dispute because the investment made in the 

state of Oceania fulfilled the necessary jurisdictional requirements ratione personae and ratione 

materiae presented in the Article 1 (Definitions) of the Euroasia BIT.  

31. As for the ratione materiae requirement, the Euroasia BIT sets the following:  

Article 1. Definitions:  

For the purposes of this Agreement: 

1. The term “investment” comprises every kind of asset directly or 

indirectly invested by an investor of one Contracting Party in the 

territory of the other Contracting Party and shall include, in particular: 

(a) movable and immovable property as well as any other property 

rights, such as mortgages, liens or pledges; 
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(b) shares of companies or any other form of participation in a 

company; 

(c) claims to money or to any performance under contract having a 

financial value associated with an investment;  

(d) intellectual property rights, such as trademarks, patents, industrial 

designs, technical processes, know-how, trade secrets, trade names and 

goodwill associated with an investment; 

(e) any right conferred by laws or under contract and any licenses and 

permits pursuant to laws, including concession to search for, extract, 

cultivate or exploit natural resources; 

Any alteration of the form in which assets are invested shall not affect 

their classification as investment. 

 

 

32. The investment of the Claimant easily fills in the Article 1 (1) (b). It must also be 

noted that the Claimant is Rocket Bombs’s sole shareholder, President and sole member of the 

Board of Directors from the moment of purchase to the current date, and had control of it’s 

investment at the moment of the damage. 

33. Also, the ratione personae requirement is presented by the definition of “investor”, 

according to item 2 of the same provision in the Euroasia BIT: 

2. The term “investor” shall mean any natural or legal person of one 

Contracting Party who invests in the territory of the other Contracting 

Party, and for the purpose of this definition:  

(a) the term “natural person” shall mean any natural person having 

the nationality of either Contracting Party in accordance with its laws;  

(b) the term “legal person” shall mean, with respect to either 

Contracting Party, any entity incorporated or constituted in 

accordance with, and recognized as legal person by its laws, having the 

seat in the territory of that Contracting Party. 

 

34. The central criterion established in investment treaties when determining whether a 

natural person meets the qualification for protection as an investor is that the individual shall 

be endowed with the nationality of a Contracting State as mentioned by the investment treaty 

itself1. In the current dispute, the Claimant is a natural person with the nationality of Euroasia, 

which is one of the Contracting Parties of the Euroasia BIT. The Claimant fulfills the criteria 

established on Article 1 (2) (a) of the Euroasia BIT, which qualifies him as an investor.  

                                                           
1 DOUGLAS, ¶530 



7 

 

35. The Euroasian nationality of Peter Explosive was recognized before of the conclusion 

of the consent to arbitration, and prior to the development of the conflict, as stated that on 23rd 

March 2014, Euroasian authorities granted Peter Explosive the nationality of the Republic of 

Euroasia, and he was subsequently issued a Euroasian identity card and passport2. Also, on 2nd 

March 2014, Peter Explosive sent an electronic e-mail to the President of the Republic of 

Eastasia in which he declared the renunciation of his Eastasian citizenship3. 

36. The conflict arised right before the recognition of Peter Explosive Euroasian 

nationality, when the President of the Republic of Oceania issued the Executive Order of May 

1st 2014, which eliminated the economic value of the Claimant investment. 

37. The request for arbitration was presented on 11th September 2015, when the Claimant 

was already considered a national of Euroasia4, and had no more ties with the Eastasian state.  

38. The claimant was found to be national of Euroasia at the relevant time, more 

specifically, when the Respondent breached its obligation to not expropriate the protected 

investment5. 

39. According to previous arbitral awards, the relevant nationality must be obtained 

before the breach of international obligations by the Respondent6, as mentioned in the Dobozy 

award: “the property upon which the claim is based must have been owned by a national or 

nationals of the United States at the time of loss and the claim which arose from such loss must 

have been owned by a national or nationals of the United States continuously thereafter”7. 

40. In Siag v. Egypt, as well, the Tribunal recognized that Mr Siag acquired Italian 

nationality on 3 May 1993, previous to the damaged he suffered from the Respondent. He 

therefore had the relevant nationality at the requisite times for the purposes of relying upon the 

substantive obligations in the Italy/Egypt BIT (1989) – he was an Italian national at the date of 

the alleged confiscation and at the date arbitration proceedings were commenced.8 

                                                           
2 Facts, P. 56. 
3 Facts, P. 59. 
4 Facts, P. 04. 
5 SCHREUER, ¶¶ 159, 162, 171–173, 196. 
6 VIVENDI ANNULMENT No 1, ¶¶ 35/54. 
7 US FCSC 26 ILR 345, 345 (1958), mentioned at DOUGLAS, P. 290, Footnote. 
8 SIAG, ¶¶ 171-173. 
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41. In the Soufraki v. United Arabs Emirates, it was also considered if the Claimant was 

a national of Italy at the relevant time, and addressed that Mr. Soufraki had failed in his attempt 

to secure Italian nationality previous to the moments to the dispute9, and in the Pey Casado v. 

Chile award, the tribunal also manifested about the legality of the change of nationality prior to 

the relevant moments of the case10. 

42. In the case Micula c. Rumania, Rumania questioned the Swedish nationality of the 

claimants and the Tribunal held that “Sweden and Romania agreed in the BIT that the Swedish 

nationality of an individual would be determined under Swedish law and included no additional 

requirements for the determination of Swedish nationality.” 11 

43. Consequently, the Claimant obtained his Euroasian nationality before the arbitral 

proceedings commenced, and is an investor before Article 1 of the BIT. 

B. BIT as a lex specialis  

44. According to the Claimant and to the relevant jurisprudence, the terms of the BIT 

must prevail over any other provisos of international law. The definitions of the BIT are lex 

specialis and being so narrow the access to other sources of interpretation.12 

45. The interpretation of the CIJ about this theme is expressed in the Ahmadou Sadio 

Diallo case, in which the courts stress the growing importance of the treaties and its 

correspondent lack of use of International consuetudinary law rules. In this decision, the court 

pointed that the contemporary International law, the protection of companies’ rights and its 

shareholders, just as the resolution of the disputes between them is being ruled for bilateral 

agreements and so the diplomatic protection is just used when there is no treaties between the 

parties or when they lie inoperative.13 

46. In a brief resume, the origin of the aspects of the BITs allow us that this contract is a 

unique and special proviso present only between the parties who celebrated it and this is not 

subject to the application of the consuetudinary international law principles. Each BIT is an 

                                                           
9 SOUFRAKI, ¶¶ 83-84  
10 PEY CASADO, ¶¶ 321-322. 
11 IOAN MICULA, ¶101. 
12 AZURIX, ¶¶ 65-67. 
13 DIALLO, ¶88. 
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individual deed, written according to its parts interests.14 Therefore, it is necessary to use 

international law when the BIT is not enough and clear for interpretation. 

C. The lack of additional requirements in the relevant BIT  

47. It must be observed that the rule of interpretation of the article 31 of the Vienna 

Convention on the Law of Treaties determines that “A treaty shall be interpreted in good faith 

in accordance with the ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose”15. 

48. If there is no explicit requirements on the BIT concerning the duration of nationality 

nor an additional requirement of time of residence, the intention of contracting parties is that 

the ‘nationality’ should not be construed in a way that introduces an additional time element.  

These requirements can only be considered if they are included in any treaty provisions, which 

do not necessarily incorporate customary law16. 

49. The tribunal held on the Oostergetel v. Slovak Republic, observed that the relevant 

BIT merely required an investor to have ‘nationality of one of the Contracting Parties’, which 

is moreover conferred upon such investor in accordance with the Contracting Party’s national 

law. The relevant BIT does not required such nationality to be ‘effective’ or imposes any further 

conditions such as the existence of a genuine link to the respective Contracting Party. Nor, as a 

matter of fact, does the BIT required that the investor hold only one nationality.17 

50. Also, in the award of Pey Casado v. Chile, the tribunal also stated that it wasn’t 

possible to infer a requirement that wasn’t stipulated by the relevant treaty, based upon such 

norms of international customary law, as it was against the BIT spirit18. 

                                                           
14 ALVAREZ, P. 33 
15 OPPENHEIM & WATTS, P. 1271. 
16 SCHREUER 2. 
17 OOSTERGETEL, ¶130. 
18 PEY CASADO, ¶ 415. 
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51. The tribunal of Micula v. Rumania pronounced its award in the same meaning, stating 

that “the clear definition and the specific regime established by the terms of the TBI should 

prevail and that to hold otherwise would result in an illegitimate revision of the BIT”.19 

52. Therefore, in the absence of any explicit requirement, the applicability of effective 

nationality, requirements on how long will a person be required to maintain its nationality 

before being considered as a ‘national’ under an investment treaty or for how long such 

nationality needs to be maintained once a request for an investment dispute settlement 

proceeding has been filed, these elements cannot be required from the present dispute, since the 

Euroasia BIT has no requirements as such. 

II. JURISDICTION UNDER THE MFN CLAUSE  

53. The Article 3 of the Euroasia BIT establishes that no less favorable treatment shall be 

accorded than the treatment provided to other investors from third-party countries. Thus, this 

provision is the reflect of the Parties intention to import into the BIT the international standard 

of the MFN (“Most-Favoured-Nation) clause.  

54. Under this standard of protection, the host State of the investment that provides a 

benefit for a third investor by other BIT shall also benefit the foreign investor of the Basic 

Treaty. 

55. Along with that, the MFN treatment accomplishes its goal to guarantee that in a Basic 

Treaty the parties treat each other in a manner at least as favourable as they have treated third 

parties in other BITs.” 20 

56. Considering the argument of Claimant to invoke the MFN Clause to the extension of 

dispute resolution provisions, the following sub-topics justify the jurisdiction of the Arbitral 

Tribunal. 

A. No express exclusion for dispute resolution matters in the MFN Clause  

                                                           
19 IOAN MICULA, ¶101. 
20 DOLZER & SCHREUER, P. 206 
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57. The fact that there is no express exclusion for dispute resolution in the MFN Clause, 

the writing of Article 3 of the Euroasia BIT allows the construction that if the exclusion was 

the intention of the parties, then they should have excluded in the same provision of item 2 of 

the clause, together with the other exceptions. This is the understanding set forth in the Case, 

which the Tribunal agreed that it should be expressed in the MFN clause the exclusion for 

resolution of disputes21. In the present case, it applies the same understanding, considering that 

item 1 of Article 3 of the Euroasia BIT establishes a general expression “and to such other 

investment matters” and does not mention the dispute resolution as an exclusion of the scope 

of the clause. 

58. It is clear under the scope of the MFN clause that the intention of the parties in the 

Euroasia BIT was not to exclude the dispute settlement mechanism. Once the scope of the 

clause did not excluded the dispute resolution, the Article 3 (2) of the Euroasia BIT shall be 

understand as a restricted exclusion, not encompassing other matters as the dispute settlement 

mechanism. 

B. The interpretation of the MFN clause with a broad meaning 

59. In relation to the wording of the MFN Clause, the Tribunal shall apply a broad 

interpretation that even if the clause specifies some cases of application, they shall not conclude 

for the complete exclusion of the dispute settlement mechanism from the scope of the clause. 

22 

60. Also, the word “treatment” provided in Article 3 of the Euroasia BIT as “a treatment 

that is no less favourable than the accorded to its own investors or investors from third-party 

countries” shall be interpreted with a wide meaning, in the same way decided by the Siemens 

Tribunal and Suez Tribunals, as the treatment’s interpretation shall include the behavior in 

respect of an entity or a person23, as well as the rights and privileges granted by a Host State 

regarding to an investment made by the investor, not excluding the dispute resolution 

mechanism from the scope of the MFN clause. 24 

                                                           
21 GAS NATURAS, P.19. 
22 RADI, P.06. 
23 SIEMENS. ¶ 91;  
24 SUEZ, ¶ 59. 
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61. As conclusion, Claimant shall not receive a treatment imposed by Respondent that is 

no less favourable than the privilege of the mechanism of arbitration granted in the other BIT 

(Eastasia BIT).  

C. Dispute resolution as a protection of the foreign investor 

62. The dispute resolution provision is a protection of the foreign investor. As decided in 

Maffezini vs. Spain, there is an inextricable relation between the dispute settlement 

arrangements, as international arbitration, and the protection of the foreign investors25.  

63. Also, these arrangements of dispute resolution “are essential, however, to the 

protection of the rights envisaged under the pertinent treaties; they are also closely linked to the 

material aspects of the treatment accorded. Traders and investors, like their States of nationality, 

have traditionally felt that their rights and interests are better protected by recourse to 

international arbitration than by submission of disputes to domestic courts, while the host 

governments have traditionally felt that the protection of domestic courts is to be preferred.”26 

D. Compatibility with the ejusdem generis principle 

64. The Claimant herein clarifies the compatibility of the ejusdem generis principle with 

the application of the MFN clause to dispute resolution when interpreting a treaty. By this 

principle, the subject matter of a MFN clause will be the key factor to establish the attracted 

matters, what means that the matter reached by the MFN clause in the BIT of a third-party shall 

be related in the same category of the subjects provided in the MFN clause.  27 

65. Still according to Maffezini Tribunal, there shall be a relation and similarity of the 

subject matter of the Basic Treaty containing the MFN clause and the third-party treaty in order 

to preserve the ejusdem generis principle, since the dispute resolution provisions will be applied 

in the context of these related matters.  

                                                           
25 

MAFFEZINI. ¶ 54.  

26 MAFFEZINI. ¶ 54. 
27 MAFFEZINI. ¶ 56. 
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66. Following the above understanding, the Siemens Tribunal28 also decided that the 

ejusdem generis principle is not a prohibition to the application of the MFN clause. The 

requirement for the principle is that the MFN clause and the third-party treaty dispute resolution 

clause are related to jurisdiction. And that can not be denied in the present case, considering 

that the wording “other investment matters” already comprises the jurisdiction matter. The 

subject matters of Euroasia BIT and Eastasia BIT are the same, which is the promotion and 

reciprocal protection of investments.  

E. Compatibility with the Expressio unius est exclusion alterius principle (Specific 

mention of an item excludes other) 

67. Under the principle “expressio unius est exclusion alterius”, the express mention of 

one matter means that other matters are excluded from the scope. This principle of International 

Law grants Claimant the assurance that the matters not covered by the MFN listed on item 2 of 

Article 3 of the Euroasia BIT do not permit any other exception, as dispute resolution, for 

example.  

68. As agreed by the Tribunal in the Case National Grid Plc vs. Argentina29, the dispute 

resolution (arbitration) shall not be included among the exceptions to the application of the 

clause because the BIT enumerated certain exceptions to the clause, which did not include 

dispute resolution.  

69. Hence, considering that the parties were not able to include in the MFN Clause any 

reference to dispute settlement provisions in the exceptions of exclusions of the scope of 

application, then it simply implies that the MFN clause does cover the arbitration jurisdiction 

provided in Article 8 of Eastasia BIT (Dispute Settlement). 30 

F. Interpretation of the MFN clause according to the intention of the parties (VCLT) 

70. As other international protection standards, the MFN clauses may have different 

variation depending on the contracting states. According to each clause, the interpretation may 

differ, but the principles provided in the Vienna Convention on the Law of Treaties shall be 

                                                           
28 SIEMENS, ¶ 69. 
29 NEWCOMB & PARADELL, PP. 110-112 
30 YEARBOOK OF ILC. P. 33. 
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taking into consideration in order to find the best interpretation of the clause, always according 

to the initial intention, that is, the “ordinary meaning”.  

71. According to the basic rules set forth in Article 31 of the VCLT31, the interpretation 

of a treaty clause shall meet the following conditions: 

(i) Good faith 

(ii) Accordance with the ordinary meaning 

(iii) Context and light of the object and purpose of the terms  

72. As stated by Ian Sinclair, the provision of Article 31 was “clearly based on the view 

that the text of the treaty must be presumed to be the authentic expression of the intention of 

the parties.”32 

73. Regarding the style of intentionalism provided by Article 31 of the VCLT, the 

essential aim once interpreting a MFN clause is to identify the intention of the parties33, looking 

to the real intentions of the drafters at the time of celebration of the treaty.  

74. In an analysis of the ordinary meaning of the MFN clause, it can be concluded that 

the term “treatment” does not limit its application only to substantive matters. In the contrary, 

the term has a broad and expansive meaning by its nature, clearly allowing the extension of the 

scope of the MFN clause to dispute settlement provisions. 34  

75. Also, the MFN clause expressly covers “other investment matters regulated by this 

Agreement”. Once Article 9 of the Euroasia BIT specifies the Settlement of Disputes between 

Investors and Contracting Parties, the dispute settlement is clearly an “investment matter” 

governed by the Euroasia BIT.35  

76. According to Suez vs. Argentina Tribunal, there is not a distinction between dispute 

settlement matters and other matters covered by a BIT. The dispute settlement has the same 

importance as other matters governed by the BIT considering the promotion and protection of 

                                                           
31 VLCT. Article 31.  
32 SINCLAIR, P. 115. 
33 FIETTA 2, P. 132.  
34 PARKER, P. 45. 
35 SUEZ, ¶ 58. 
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investment and “is an integral part of the investment protection regime that two sovereign states 

have agreed upon”. 36  

77. This conclusion can be reached in the interpretation of the Tribunal in the Case Suez 

vs. Argentina, where it was decided that Claimant could have a more favorable treatment 

provided in the third-party treaty and invoke the jurisdiction of the Arbitral Tribunal to resolve 

the dispute, without the necessity to meet the requirement of having a prior judgment by the 

State courts. The treatment provided by the Contracting State to third-parties shall not be more 

favourable than the one granted to the investors in its territory37.  

III. THE PRE-ARBITRAL STEPS REQUIREMENT 

78. Considering the requirement of pre-arbitral steps, it will be demonstrated how the 

interpretation of Article 9 of the Euroasia BIT leads to the conclusion of the non-mandatory 

aspect of this clause.  

79. Claimant has avoided the pre-arbitral steps required by Article 9 of the Euroasia BIT, 

as mentioned:  

(i) to try to settle the dispute in amicable consultations with the other Party, and  

(ii) to submit the dispute to the competent judicial or administrative courts of the 

Contracting party in whose territory the investment is made – Oceania. 

 

80. The obligation to comply with some pre-arbitral procedural requirements prior to the 

commencement of arbitrations imposed by contracts and treaties’ escalation or multi-tier 

resolution clauses is interpreted by international courts as a non-mandatory and not enforceable 

requirement. The arguments that support the non-mandatory characteristic of these pre-

arbitration steps (and the consequent non-breach of obligatory pre-arbitral steps by Peter 

Explosive) are the following: 

A. The compliance with the pre-arbitration procedural requirements has not been 

considered as a customary norm in international law 

                                                           
36 SUEZ, ¶ 57. 
37 SUEZ, ¶ 59-68. 
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81. Some recent investment cases 38have been established an understanding that the 

known principle in international law, that is the “exhaustion of local remedies”, is not always 

applied to avoid the right of one party to resort to arbitration as a conflict resolution, before 

submitting the claim to local courts or complying with other pre-arbitral steps as conciliation 

or mediation. The mainly argument supports the freedom of the party to start an arbitration 

process without having to pursue local remedies first.39 

82. Following this position, NAFTA (Article 1121) and the ICSID Convention (Article 

26), for example, give an interpretation of not considering the compliance with local remedies 

a pre-requirement for arbitration. If the necessity of exhausting remedies is not explicitly 

mentioned in the clause as a condition to submit the conflict to arbitration, then it shall not be 

a barrier to international dispute resolution. 40 

83. The conclusion that NAFTA dismisses the requirement of exhaustion of local 

remedies comes from the interpretation of Article 1121 of the referred treaty, which establishes 

that the parties shall “waive their right to initiate or continue before any administrative tribunal 

or court under the law of any Party, or other dispute settlement procedures, any proceedings 

with respect to the measure of the disputing Party that is alleged to be a breach…” 

84. There are two different pre-arbitration steps required by the Article 9 of Euroasia BIT 

prior to bringing the claims before the arbitral tribunal: the first it is to try to settle the dispute 

amicably, and the second is to submit the dispute to the competent judicial courts of Oceania 

for twenty-four months.  

85. With respect to the agreements to negotiate, conciliate or mediate despite the 

uncertainty regarding the theme, United State Supreme Courts hold that agreements to negotiate 

the resolution of disputes are “invalid and unenforceable, in most circumstances on grounds of 

uncertainty”. Whether these requirements are valid and enforceable or not, it usually depends 

on the wording of the clause. Since Article 9 of the BIT is uncertain (“shall, to the extent 

                                                           
38 SAIPEM, ¶ 151.  

AGUAS DEL ACONQUIJA, ¶ 54.  

LANCO, ¶¶ 35–39  
39 LEWIS & CLARK LAW SCHOOL, P. 204. 
40 BILLET, P. 59- 60.  
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possible, be settled in an amicable consultations between the parties to the dispute”) and 

indefinite, it must not be considered valid.  

86. As for the agreements to submit the disputes to the local courts, the requirement to 

adopt the local remedies, are more likely to be considered mandatory. Although, in the present 

case Claimant defends its non-mandatory characteristic considering the use of the expression 

“it may be submitted to the competent judicial or administrative courts of the Contracting 

Party…”  

B. The pre-arbitral steps do not constitute jurisdictional bars to the commencement of 

an arbitration process 

87. A substantial amount of decisions 41by international arbitral tribunals holds that pre-

arbitration procedural requirements are not mandatory obligations in many cases, and “should 

not constitute jurisdictional bars to the commencement of an arbitration, but, on the contrary, 

should be considered as a matter of admissibility or procedure, capable of cure and whose 

breach do not prevent the resort to arbitration”; 42 

88. The pre-arbitral steps shall not be considered mandatory especially because of the 

uncertainties and many disputes arising from them, which are inconsistent with the object of 

the arbitration and the desire of the parties to submit their conflict to a neutral, biding and 

efficient method of resolving investment disputes. 43 

89. Additionally, the insistence on making pre-arbitral steps an indispensable condition 

to reach international arbitration turns dispute resolution a delay and inefficient process.  

90. Once there is a violation of a requirement to negotiate or resolve the dispute amicably, 

or even others pre-arbitration procedural requirements, it does not means that the obligations 

were mandatory and enforceable.  

                                                           
41 ICC Case no. 10256. 

 BIWATER GAUFF, ¶ 343. 
42 BORN & SCEKIC. 
43 BORN & SCEKIC. 
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91. The clause that establishes pre-arbitration requirements ‘are primarily expression[s] 

of intention’ and ‘should not be applied to oblige the parties to engage in fruitless negotiations 

or to delay an orderly resolution of the dispute’.44 

92. As decided in SGS v. Pakistan, the non-observance of the waiting period set out in 

the BIT does not affect the Tribunal’s jurisdiction. Also, negotiations would be unsuccessful 

and unnecessary to the conflict resolution. It would only add delay and more expanse for the 

parties.45 

93. To illustrate, on Giovani Alemanni v. Argentina, the Tribunal concluded that even 

with the fact that Claimant admitted to avoid amicable consultations as pre-arbitral steps, the 

jurisdiction to the Arbitral Tribunal could not be denied. 46 

C. Possibility to avoid the 24-months waiting period in local courts by invoking the MFN 

clause to obtain a more favorable treatment under the Eastasia BIT  

94. Lastly, Claimant submits that the MFN clause set forth on Article 3 of the Euroasia 

BIT allows not only the reach to arbitration proceedings, but also to bypass the waiting period 

of 24 months in local courts, as provided by Article 9 Settlement of Disputes between Investors 

and Contracting Parties, item 3 of the Euroasia BIT.  

95. The understanding of the above paragraph reflects the decision of Maffezini v. 

Spain47, stating that tribunals have regularly allowed investors to avoid the unfavorable 

procedural requirements of the pre-arbitration steps provided in the Basic Treaties and not 

imposed by the most favored clause in the treaty celebrated by the other Contracting Party.  

96. Another leading case that confirms the application of the MFN Clause to avoid pre-

arbitral steps was settled in the Gas Natural Tribunal48, which noted that the submission of the 

conflict to a minimum period in a local court (referred to as “waiting” period) was “a less 

favourable degree of protection”.  

                                                           
44  ICC Case no. 11490. 
45 SGS, ¶¶ 130-131.  
46 GIOVANNI ALEMANNI, ¶ 317 
47 MAFFEZINI, ¶ 56 
48 GAS NATURAL, ¶ 31 
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ARGUMENTS ON MERITS 

IV. CLEAN HANDS DOCTRINE 

A. Clean Hands Doctrine isn’t a recognized principle of International Law 

97. The Clean Hands doctrine is not recognized as a general binding principal of 

international law, and no international court or tribunal has ever recognized Clean Hands as a 

real doctrine.  

98. As stated in the Yukos vs. Russian Federation case49, "the Tribunal was unambiguous 

in its refusal to recognize the doctrine as a general principle of international law based largely 

on an insufficient recognition of the principle by international courts and tribunals". 50 

99. Clearly the Yukos understanding is not an isolated one, since the United Nations’ 

International Law Commission, tasked with the ‘progressive development of international law 

and its codification,’51 declined to recognize the clean hands doctrine as a circumstance 

precluding liability when drafting the Articles on State Responsibility. 52= 

100. The Clean Hands doctrine is not an undisputable principle, and it cannot be applied 

for all arbitral proceedings as a binding international law principle, it shall not be used as an 

argument to dismiss this case. 

B. Absence of proofs of misconduct by the Claimant 

101. If the Tribunal still not be convinced by the facts, the Tribunal shall abide to apply the 

Clean hands doctrine by the simple fact of lack of proof of misconduct of the Claimant. 

102. As we extract from the case: "To date, the only known criminal actions against Peter 

Explosive are the proceedings initiated on 23 June 2015, which remain pending."53. It is a basic 

                                                           
49 YUKOS  
50 IBID ¶ 1359.  
51 ILC,1947.  
52 ILC, 2001.  
53 FACTS, P. 56. 
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right of all to be fairly judge and to be considered as innocent until it is proven the opposite, 

which in this case hasn't happened because there is only a suspicion against the Claimant.  

103. By all means, so far the Claimant has been accused of misconduct and bribery based 

simply in his contacts and in his job on securing the proper environmental license, so his 

company could start working, and by that helping thousands of Valhalla civilians which 

depends on the Claimant's company to make a live, and also helping developing the very same 

country that now don't want to recognize all the contribution his company is doing to the citizens 

of Valhalla. 

104. The Oceania internal proceedings used for accepting or not the requirements for the 

environmental license, necessary based on the Environmental Act of 1996, were fully followed 

by the Claimant, so he only followed the proceedings indicated by the State to achieve his goals, 

in no way using illegal methods.  

105. The only indication of misconduct by the Claimant, comes from the President of the 

National Environment Authority, but although it can be used as proof, it is very weak to only 

have one testimony as proof of bribery. 

In this way the award in EDF (Services) v. Romania54, the Tribunal "reached the view that the 

allegation of the bribe demand had not been proven, largely based on its view that Claimant’s 

witnesses lacked credibility (though it noted, interestingly, that it also had doubts as to the 

reliability of the Respondent’s witnesses). [...]”The seriousness of the accusation of corruption 

in the present case, considering that it involves officials at the highest level of the Romanian 

Government at the time, demands clear and convincing evidence"55. 

106. In the same meaning, Tanesco v. IPTL56, where Tanesco submitted a ‘request to the 

Tribunal for an order for discovery concerning alleged payments and/or gifts made or given, 

offered or promised by agents of IPTL to officials of the Government of the Republic of 

Tanzania or TANESCO”57 , but following the majority of tribunals, the court found that "Thus, 

even assuming argued that the evidence Tanesco presented was true (and this was disputed by 

                                                           
54 EDF. 
55 PARTASIDES. 
56 TANZANIA . 
57 TANESCO, ¶. 36. 
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IPTL at all times), the tribunal concluded ‘that it would have been insufficient to establish the 

plea’58. The tribunal concluded by reaffirming the validity of the PPA as an ‘effective contract 

between the parties’, showing that the mere supposition and few evidences of bribery, as the 

Respondent has in the present case here been discussed, are not enough to accept corruption 

accusations. 

107. Also, TSA Spectrum v. Argentina59, the Argentine government brought the accusation 

of bribery as a jurisdiction subjection, and tried to demonstrate that the Argentine court had 

charged many TSA employees with corruption and that a testimony from a Mr Queudot 

claiming that he had twice effected transfers of about US$10 million in bribes to government 

officials60 was proffered before the tribunal to prove corruption. TSA contested the Argentine 

judiciary and its auditing agencies, arguing that accusations of corruption ‘require the most 

rigorous level of proof’. 61 The tribunal decided that investigations about criminal offences in 

connection with the Concession granted to TSA have been initiated in Argentina. These 

proceedings are being pursued but have not been terminated, so the issue of bribery is still being 

investigated, for this reason, it cannot affirm that the investment is not protected under the BIT. 

108. The TSA against Argentina Tribunal findings were given based on facts and events 

that are very similar to the present dispute, which shows that already exist jurisprudence about 

the kind of issue here been discussed, and in this cases the conclusions is very similar in 

determining that the accusations of corruption cannot be accepted as currently presented. 

109. As it shows the accusation of corruption is very serious and because of it, it demands 

a very high standard of proof, avoiding mistakes to happen, as it would if only a testimony be 

accepted as sufficient proof to be uncontested that it happened misconduct during the 

acquisition of the environmental license. 

110. In Southern Pacific Properties v. Arab Republic of Egypt62 the tribunal found that 

"Thus, the allegations concerning irregular contacts and connections are not supported by the 

evidence in the record and are based on suppositions, guilt by association and what [Egypt] 

                                                           
58 TANESCO , ¶. 53-55 
59 TSA. 
60 TSA (N 486), ¶. 172. 
61 TSA (N 486), ¶. 172. 
62 SOUTHERN  
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describes as “commencement de prevue.” On such grounds, it is simply not possible to reach 

the findings of fact and conclusions requested by [Egypt]."63, clearly the tribunal was not 

willing to commit a great injustice and a defiance to all principles of morality and presumption 

of innocence, as it would be in the present case. 

111. Following the same line in the Westinghouse case64, the Tribunal asked for “clear and 

convincing evidence” of corruption amounting to “more than a mere preponderance.” Also, in 

the Hilmarton case65, the Tribunal demanded proof “beyond doubt” of corruption. 

112. The only cases where corruption where properly considered by Treaty Investment 

Tribunals and led to admission of corruptions were in World Duty Free v. Kenya66, where the 

investor’s CEO acknowledged that he made a payment he considered to be a bribe, and Metal-

Tech v. Khazakstan67, where the claimant’s witness confirmed that no proof for services 

rendered was sought from the consultants, showing that the job itself was not an important issue 

and also, one of the consultants admitted that he was not qualified to perform some of the 

purported lobbying services, and denied having performed many of the services the claimant 

alleged he did, leading to the tribunal decision that it lacked jurisdiction for them to judge the 

case.  

113. In these cases the corruption charges were only attended because of the free 

admissions made by the principal witnesses of the Claimant, and due to their situation, they 

clearly are far away from the assumptions faced by the Claimant now, where only an 

investigation is undergoing against the Claimant and there is no condemnation and no credible 

proof that can attest the charges of bribery. 

114. As manifested above, it is already established by the majority of arbitral tribunals that 

to simply allege corruption, with not enough probatory elements, , it cannot be interpreted as a 

charge beyond doubt, and consequently, the mere suspicious that the Claimant was involved in 

corruption and misconduct actions, shall not lead to the affirmation that this illegal actions 

                                                           
63 SOUTHERN, ¶. 132. 
64 WESTINGHOUSE  
65 HILMARTON  
66 WORLD DUTY FREE  
67 METAL-TECH  
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happened. By doing so this tribunal would be accepting the idea that the presumption of 

innocence has no weight in international arbitrations. 

115. After presenting the facts and arguments, it should be the understanding of this 

Tribunal that there is no base for accepting the Respondent claim of misconduct by the 

Claimant. And because of the lack of proof of corruption concerning the Claimant, the Clean 

Hands doctrine shall not be considered and applied. 

V. EXPROPRIATION 

A. Property taking under Euroasia BIT 

116. The Euroasia BIT, its Article 4 (1), states that either Contracting Parties may not 

expropriate, directly or indirectly, the other parties investor’s investment, unless for public 

purpose, and even so, such exception shall be followed by due legal process and prompt, 

adequate and effective compensation. As one can ascertain the following: 

Investments by inventors of either Contracting Party may not directly 

or indirectly be expropriated, nationalized or subject to any other 

measure the effects of which would be tantamount to expropriation or 

nationalization in the territory of the other Contracting Party except for 

the public purpose. The expropriation shall be carried out under due 

process of law, on a non-discriminatory basis and shall be accompanied 

by provisions for the payment of prompt, adequate and effective 

compensation. Such compensation must be equivalent to the value of 

the expropriated investment immediately before the date on which the 

actual or threatened expropriation, nationalization or other measure 

became publicly known.68 

117. Claimant seeks emphasize and demonstrate that Respondent’s measure nor constitute 

a legal public purpose expropriation neither an exercise of state’s right to regulate, but actually, 

an indirect expropriation.  

B. Indirect expropriation and deprivation of the investment’s economic value  

118. Firstly, Respondent’s Executive Order, issued by the Respondent as an answer to the 

eventual illegality of Fairyland annexation by Eurasia, cannot be defined as a legal exercise of 

                                                           
68 FACTS, ART.4, I, 42. 



24 

 

sovereign powers, as it resembles an indirect expropriation by all means and has no fundament 

in international as the annexation was a legal proceeding.  

119. The Executive Order was an illegal act, as it breaches the Euroasia BIT, eliminates 

the economic value of the investment, and lack any legality or public interest that might justify 

that action, as it puts Oceania nationals in great harm. 

120. Expropriation can be defined as a governmental taking of property for which 

compensation is required.69  

121. Expropriation might be performed in two different modalities, the first one, called 

direct expropriation, happens though a formal transfer of title or outright physical seizure70, 

whereas indirect expropriation, as stated in Tecnicas Medioambientales Tecmed SA v. United 

Mexican States71, is “a radically deprived of the economical use and enjoyment of its 

investments, as if the rights related thereto (…) had ceased to exist”. The titled of the property 

is not effected, however, the measure collapses investor’s property.  

122. As pointed in the Request for Arbitration paragraph.05 “Peter Explosive became 

unable to sell his shares in Rocket Bomb Ltd. Furthermore, the value of shares was reduced 

almost to zero. All contracts with entities operating in the republic of Oceania were terminated 

(…)72” 

123. The concepts herein stresses that Claimant’s investments were indirectly 

expropriated, hence it must be compensated, under BIT provision, Article 4 (1).  

124. Notwithstanding, it shall be emphasized that some arbitral tribunals have 

distinguished indirect expropriation from legitimate non-compensable regulation, named 

state’s right to regulate. 

C. Indirect Expropriation versus Right to Regulate 

                                                           
69 MCLACHLAN, ¶. 265- 313.  
70 OECD, P 03. 
71 TECMED, ¶ 115. 
72 Facts, P. 5 

http://www.linguee.com.br/ingles-portugues/traducao/distinguish+something+from.html
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125. The distinction between indirect expropriation and State’s right to regulate depends 

on the specific facts and circumstances of the each litigation.73  

126. As pointed in OECD Working Paper, in broad terms, three particular criteria shall be 

observed to differentiate compensable from non-compensable measures (i) the degree of 

interference with the property right, (ii) the character of governmental measure; (iii) the 

interference of the measure with reasonable and investment backed expectation.74   

(i) The degree of interference with the property right 

127. Regarding the first criteria, as pointed in S.D. Myers case75, expropriation tends to 

involve the deprivation of ownership rights, whilst regulation is a lesser interference, moreover, 

in Pope & Talbot case76, “(…) mere interference is not expropriation; rather, a significant degree 

of deprivation of fundamental right of ownership is required”. Non compensable measures are 

those, such as, anti-trust, consumer protection, environmental protection, as mentioned by 

Sornarajah (1994)77. 

128. In line with above, in Marvin Roy Feldman Karpa (CAMSA) v. United Mexican 

States, the Tribunal found that there was no expropriation since “the regulatory action has not 

deprived the Claimant control over his company, interfered directly in the internal operations 

of the company or displaced the Claimant as the controlling shareholder. The Claimant is free 

to pursue other continuing lines of the business (…)”78 

129. It is evident that Oceania Executive Order of 1 May 2014, accordingly to the fist 

criteria, constituted an expropriation over investor assets, as alleged in Request for arbitration 

p.05 and 35 “Peter Explosive became unable to sell his shares in Rocket Bomb Ltd. 

Furthermore, the value of shares was reduced almost to zero. All contracts with entities 

operating in the Republic of Oceania were terminated …” besides that “The sanction also 

                                                           
73 OECD, P.03. 
74 OECD, P. 10. 
75 S.D. MYERS 
76 POPE. 
77 SORNARAJAH 
78 MARVIN FELDMAN, ¶ 152.  
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included a ban on business operations with such persons, suspending existing contracts and 

making future contract with then illegal”.  

(ii) Character of the governmental measure.  

130. In this regard, in El Paso v. Argentina, the ICSID tribunal held that “In sum, a general 

regulation is a lawful act rather than an expropriation if it is non-discriminatory, made for a 

public purpose and taken in conformity with due process”79. Also in Too v. Greater Modesto 

Insurance Associates80, the Tribunal held that the State is not obliged to compensate if its 

measure is commonly accepted as a “policy power of the State”, provided that it is not 

discriminatory and “not designed to cause the alien to abandon the property to the State or to 

sell it at a distress price. 

131. Discriminatory or disproportionate general regulations have the potential to be 

considered as expropriatory if there is a sufficient interference with the investor's rights81.  The 

Harvard Draft Convention on the International Responsibility of States for Injuries to Aliens in 

its article 10 states that “unreasonable interference with the use, enjoyment or disposal of 

property as to justify an inference that the owner thereof will not be able to use, enjoy, or 

dispose of the property within a reasonable period of time after the inception of such 

interference.”82 

132. In Tecnicas Medicamentales it was recognized that “there must be a reasonable 

relationship of proportionality between the charge or weight imposed to the foreign investor 

and the aim sought to be realized by any expropriatory measure.” Therefore, State’s measure 

needs to be reasonable and proportional with their goals.83 

133. There is no proportionality or reasonableness in the Executive Order of 1 May 2014, 

pursuant the measure, persons operating in sectors of the Euroasia, whose property were settled 

in Republic of Oceania, came to be declared as a “blocked person”, hence any contractual 

                                                           
79 ALAIN PELLET, ¶. 459. 
80 AWARD DECEMBER 29, 1989, 23 IRAN-UNITED STATES CL. TRIB. REP.378. 
81 EL PASO. 
82 DRAFT CONVENTION ON THE INTERNATIONAL RESPONSIBILITY OF STATES FOR INJURIES TO 

ALIENS, ARTICLE 10(3)(A) 
83 TECMED, S.A. 
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obligation became no longer effective and its contractual parties were declared to be no longer 

contractual obliged.84 

134. Further, Oceania’s Executive Order is rather discriminatory, considering that Peter 

Explosive “(…) in the arms productions sector, it was the only company designated by the 

sanctions”85. 

135. Lastly, there was no public purpose in the Administrative measure, the State’s 

measure, as a matter of fact, harms Oceania people itself, the settlement of Rocket Bomb Ltd. 

Has greatly improved local community standard of living86: “the prosperity of the company 

also benefited the local community and Valhalla itself. More people from Valhalla than ever 

before were working for Peter Rocket”. All in all, the consequences of the Executive Order are 

mass unemployment to the community. 

136. In accordance with Indian Supreme Court, in Sooram Pratap Reddy and others v. 

District Collector, Ranga Reddy Dist and others87, public purpose would include any purpose 

wherein even a fraction of the community may be interested or by which it may be benefited. 

“The justification for this principle is that a state’s fundamental purpose 

is to safeguard the public interest of its citizens and, if such interest will 

be properly safeguarded by nationalization, the state must be free to 

pursue that course of action.” 

137. The Executive Order caused a standstill in Rocket Bomb arm’s production. Before 

the company Valhalla’s workers used to be unemployed, “without a means to make a living”88. 

The consequences of the measure are going to be, once more, massive dismissals. Therefore, 

the order has no purpose to safeguard public interest and benefited Oceania own citizens. 

138. Also, expropriation not followed by compensation amounts to a breach of investment 

treaty obligation and is an internationally wrongful act as well.89 

                                                           
84 Facts, P.51. 
85 Case, P. 35 
86 Case, P. 34 
87 IN: HTTPS://INDIANKANOON.ORG/DOC/1313008/, ACCESSED IN SEPTEMBER 7TH 2016.  
88 Case ¶ 04. 
89 DRAFT ARTICLES ON RESPONSIBILITY OF STATES FOR INTERNATIONALLY WRONGFUL 

ACTS, ART.T 31, ¶ 4(C). 

https://indiankanoon.org/doc/1313008/
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139. Oceania’s Executive Order has not provided adequate compensation and did not 

comply with due legal process, further; it has discriminatory basis, account that Peter was, in 

fact, the sole arm producer affected by the act.90 

140. In light of above, the Executive Order of 1 May 2014, indeed, comprised an unlawful 

indirect expropriation of its assets. 

(iii) Interference of the measure with the reasonable investment-backed 

expectation  

141. In Tecnicas Medioambientales, the Tribunal attempted to determine whether the 

measures issued by the Mexican government were “reasonable with respect to their goals, the 

deprivation of economic rights and the legitimate expectations of who suffered such 

deprivation”. 91 

142. According to Professor Howard A Stamper (Washington University in St. Louis), 

investment-backed expectations arise in property markets, where market participants invest 

with the expectation that they will obtain capital gains from the development of their property92. 

Furthermore, Stephen Fietta points that investment backed expectation can be based on the 

fundamental features or assumptions of a claimant's realistic economic projections when 

entering into the investment.93 

143. In Pac Rim Cayman LLC v. The Republic of El Salvador, the plaintiff alleged that all 

its activities in “El Salvador have been undertaken in reliance on and with the reasonable 

investment-backed expectation of being able to engage in income-generating mine 

development pursuant to a legally authorized exploitation concession”, likewise Claimant, 

Pacific Rim have also spent millions on Infrastructure.94 

                                                           
90 Case, P. 35. 
91 TECMED, ¶ 122. 
92 DANIEL R.  
93 FIETTA, ¶ 384. 
94 DIETMAR W.  
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144. Peter Explosive and Euroasia used to negotiate since 1998, this partnership permitted 

Claimant to rehire former employees from previous factories of Valhalla and further, to contract 

with companies in Oceania for the delivery of weapon production materials.95 

145. The Fairyland annexation “was bloodless and rather peaceful …”96, a relevant part of 

the international community recognized the annexation, thus the Executive Order was nor 

reasonable neither expectable. 

146. Claimant could not have foreseen his expropriation considering its long lasting 

commercial relationship with Euroasia, the peacefulness of Fairyland annexation and the BIT’s 

protection over its investments.  

147. In this meaning its important corroborate that the Fairyland annexation to Euroasia 

was gentle and peaceful, as occurred by referendum process which followed the system 

requirements as it’ ll be showed in the Follow:  

VI. REFERENDUM OF CESSATION AND REUNIFICATION OF FAIRYLAND 

TO EUROASIA. 

A. The Referendum 

148. The Fairyland annexation has been started in August 2013, when the Authorities of 

Fairyland decided hold a referendum on the secession of Fairyland from Eastasia and its 

reunification with Euroasia.  

 

149. In accordance with the understanding of Yves Beigbeder referendum is “a useful, and 

at times essential, tool of democracy. (…) for important issues such as independence of the 

territory or country, its constitution, or a decision to join or not join international organizations, 

it may be important, or even essential, to consult the whole electorate. A referendum gives the 

people’s legitimacy to decisions which may lead a country in a specific direction for years or 

decades, with direct consequences for the citizenry.” 97 

                                                           
95 Facts, P. 34. 
96 Facts, P. 35. 
97 BEIGBEDER, ¶ 63, 64 
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150. Although the referendum has started only in 2013, the desire of Fairyland population 

to re-unite with the Republic of Euroasia was neither new nor recent. This decision had its 

cornerstone in the wish of the Fairyland residents in never recognize themselves as a Eastasia’s 

citizens, as can be proved:“The vast majority of people living in Fairyland are of Euroasian 

origin as historically it was a part of the territory of Euroasia. They do not identify with Eastasia 

and preferred to be re-united with Euroasia.”   Including the Claimant’s family 

  

151. The referendum consisted in two questions:(i) whether Fairyland should leave the 

Republic of Eastasia and; (ii) Whether Fairyland should re-unite with the Republic of Euroasia. 

 

152. The referendum was majority decided in favor of secession. In other words, the 

majority voters have been aiming to leave the Republic of Eastasia and to return with the 

Republic of Euroasia. 

 

153. In this respect, it is clear that people of Fairyland were merely exercising their right 

of self-determination. Therefore, there was no violation of international law by Euroasia, as it 

was accused inconsistently by the Respondent, which considered itself as obliged under the 

principles of public international law not to recognize the effects of the “unlawful actions".  

 

B. The Principle of Self Determination 

154. All people have the right of self-determination. (cf. common Art. 1 of the UN Human 

Rights Covenants of 1966) 

 

155. Following the understanding of Walt and Seroo “External: The right to decide on the 

political status of a people and its place in the international community in relation to other 

states, including the right to separate [secede] from the existing state of which the group 

concerned is a part, and to set up a new independent state.”98   

 

156. This principle of self-determination of peoples is recognized as one of the 

fundamental human rights firmly established in international law. The UN Charter refers to the 

                                                           
98 BEIGBEDER, ¶ 5. 
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‘principle … of self-determination of peoples …’ (Art. 1 (2)), and the conditional right to self-

determination has been affirmed in UN Covenants and Declarations and UN General Assembly 

resolutions. 

 

157. Withal, the international legal obligation to conduct a territorial referendum flows 

from the principle of self-determination of peoples.  The origin of this principle has its historic 

roots in the principle of popular sovereignty and has a democratic component, even if it does 

not out rightly amount to a right to democratic government. It is generally acknowledged that 

the right to self-determination should be exercised democratically.  

 

158. Therefore, the Fairyland referendum was based also in this principle who is wide 

recognized. 

 

159. In addition, Fairyland as a province of Eastasia has the right to exercised 

democratically the organization of its own referendum.  Important to point out that in the 

Constitution does not contain express forbidden about the Fairyland referendum, as existed in 

the Ukraine Constitution for the Crimea referendum:  

 

The Constitution of Ukraine makes it very clear that the sovereignty 

and territorial integrity of the country are fundamental principles of the 

Ukrainian constitutional order. Article 1 of the Constitution refers to 

Ukraine as a sovereign country. Article 2 of the Constitution is worded 

as follows: (…). It is therefore clear that the Ukrainian Constitution 

prohibits any local referendum which would alter the territory of 

Ukraine and that the decision to call a local referendum in Crimea is not 

covered by the authority evolved to the authorities of the Autonomous 

Republic of Crimea by virtue of Article 138 of the Ukrainian 

Constitution. This is confirmed by the judgment of the Constitutional 

Court of Ukraine of 14 March 2014 recognizing the decision as 

unconstitutional (…)  

 

160. It’s plainly put out the difference between the Crimea and Eastasian Constitution. So 

the argue that the Fairyland was unconstitional under the Eastasia Constitution shall not prevail. 

 

C. The question whether the referendum is in accordance with international law  

161. International law, has shaped standards on other kinds of referendums (not specific 

territorial ones), as a form of exercising direct democracy. Such as (i) Council of Europe, 
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Parliamentary Assembly Recommendation 1704 (2005), (ii) Referendums: towards good 

practices in Europe; Venice Commission, Code of Good Practice on Referendums (CDL-

AD(2007)008rev) which contains “Guidelines on the Holding of Referendums 

 

162. In this context is clear that Fairyland’s referendum complied with mostly important 

of these standards and consequently held a democratic referendum as will be demonstrate as 

follow: 

 

(i) Peaceful;   

 

It is doubtless that the Fairyland’s referendum was peaceful. And 

resulted in a peaceful annexation with no harm and bloodless. Even 

though, with the interventention of Euroasia it wa peaceful because 

there was no forces against the Euroasia. Therefore it can be considered 

as a merely exercising their right of self-determination. 

 

(ii) Universal,   equal,   free   and   secret   suffrage; 

 

The Fairyland referendum was fair, free, and democratic and used the 

collective right of self determination. They do not identify with Eastasia 

and preferred to be re-united with Euroasia. 

 

(iii) Framework conditions of freedom of media   

 

The Fairyland had a framework and consisted in two questions:  (i) 

whether Fairyland should leave the Republic of Eastasia and; (ii) 

whether Fairyland should re-unite with the Republic of Euroasia. 

 

 

163. Furthermore the deliberations of the Euroasian Parliament on the Government’s 

proposal to intervene included discussion of the Fairyland letter of 23 January 2014 requesting 

Euroasia’s assistance and were broadcast on Euroasian public television.  

 

164.  As an example in the Scottish Devolution “The Convention was a broad-based 

coalition that included representatives from political parties, local authorities, trade unions and 

small businesses, Churches, Women’s Forum Scotland and the Racial Equality Council. This 

approach was important for fostering a spirit of inclusion, democratic dialogue and consensus 
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building. In the words of John Smith to the Constitutional Convention, a Scottish Parliament 

would reflect the “settled will of the Scottish people”. 99 

 

165. Therefore, there is a wide case, and doctrine and international law that give base for 

the Fairyland referendum.  In other words, a free and fair referendum is the one procedural 

exigency for the exercise of the right to self-determination. It the basic claim that a territorial 

referendum is admissible and has emerged as the standard procedure to exercise the right to 

self-determination. Moreover, contemporary international customary law seems to mandate that 

the collective right to self-determination (notably when it seeks the extreme result of secession) 

should be exercised through a referendum. 

 

D. International reactions to the fairyland referendum 

166. The annexation of Fairyland by Euroasia divided the international community into 

two camps. One camp was outraged and declared that the annexation was unlawful under public 

international law. The other camp recognized the annexation. 

 

167. Also, according to the facts the UN Security Council has discussed the situation of 

Fairyland, but it has not been able to agree on any Resolution with respect to its status. 

 

168. Recognition of the UN has an important weight in the international community. Thus, 

the United Nations, which it has considerable position failed in agree with any Resolution about 

the situation of Fairyland does not make sense to consider the Respondent arbitrarily conclusion 

about the Fairyland annexation that consisted in the argue that referendum violated international 

law. And therefore had reason to apply sanctions and indirect expropriation. Thus, the 

Respondent’s argument cannot prosper. 

 

169. The UN supervised or observed a number of plebiscites and referenda as an example: 

 

“Eritrea was part of Ethiopia, a federal State that had existed since 1952. 

Following the overthrow of Mengistu Haile Mariam in Ethiopia and the 

military liberation of Eritrea by the Eritrea People’s Liberation Front, 

Ethiopia’s National Charter accepted the right of the Eritrean people to 

self-determination. The UN General Assembly authorized the 

Secretary-General to establish a UN Observer Mission to Verify the 
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Referendum in Eritrea (UNGA Res 47/114 [16 December 1992]). The 

referendum, held on 23–25 April 1993, resulted in a 99.81% vote for 

independence, which was declared on 24 May 1993. Eritrea was 

admitted to membership in the United Nations by General Assembly 

Resolution 47/230 of 28 May 1993”100 

 

 

170. Therefore, there is no factual evidence in international reaction. The community was 

shared and this doesn’t mean. Besides that even de UN Commission had no complete 

conclusion about the fairyland referendum so there is no factual base for the Respondent 

confirms that the annexation was unlawful in the international community. 

 

E. Recognition of States in modern international law 

171. James Crawford states that “the modern law of statehood and its relation with 

recognition must be examined.”101  He points out that even current doctrine distinguished their 

position about the necessity of Recognition of States in modern international, consisted in the 

follow two theories:  

 

(i) Declaratory theory consists that “(…) statehood is a legal status 

independent of recognition (…)”; while  

 

(ii)  Constitutive theory consisted “(…) that the rights and duties 

pertaining to statehood derive from recognition by other States (…)” 

 

172. Taking into account the declaratory theory, Fairyland in the words of James Crawford 

“State actually exists, the legality of its creation or existence must be an abstract issue: the law 

must take account of the new situation, despite its illegality.”102 

 

 

VII. CLAIMANT DID NOT CONTRIBUTE TO THE SUFFERED DAMAGE 

173. It shall be highlight that Claimant did not contribute to its own damage. The “Draft 

Articles on Responsibility of State for Internally Wrongful Acts”, on its article 39, states that:  

                                                           
100 BEIGBEDER, ¶ 35. 
101 CRAWFORD, P. 17. 
102 CRAWFORD, P. 04. 
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In the determination of reparation, account shall be taken of the 

contribution to the injury by wilful or negligent action or omission of 

the injured State or any person or entity in relation to whom reparation 

is sought. 

Crawford103 holds that “This is a common sense principle which goes under various names in 

national legal systems—contributory fault, contributory negligence, etc.” 

174. Furthermore, International Law Commission104 of United Nation stresses that “Not 

every action or omission which contributes to the damage suffered is relevant for this purpose. 

Rather, article 39 allows to be taken into account only those actions or omissions which can be 

considered as wilful or negligent”. 

 

175. There is no illegality or negligence in Claimant’s behavior. All its investments are safe-

guarded by the Euroasia BIT, which is in force since 1995.  

 

176. Regardless, been the Executive Order based on International Emergency Economic 

Powers Act 1992. Respondent’s measure was unlawful; it disregarded Euroasia BIT, in regard 

of its expropriation protection clause (article 4˚). Moreover, it violated Pacta Sunt Servanda 

principle, according to article 26 of Vienna Convention on the law of treaties. 

 

177. Besides it, procedural order n˚2105 holds that “the media reported (citing unnamed 

sources) on the preparation of the Executive Order before it was actually published and entered 

into force”. Media reports are not official sources, Claimant should have been officially and 

previously notified about the Executive Measure by Oceania Government. 

 

178. Hence, Claimant did not contribute to its own damage. Therefore Respondent is 

contractually obliged, under article 4 of the Euroasia BIT, to fully compensate Claimant’s 

expropriation, in the value no less than 120,000,000 USD, with interest as of the date of the 

issuance of the award.  
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REQUEST FOR RELIEF 

Based on all facts exposed above, Claimant respectfully requests that the Arbitral Tribunal: 

1. Finds that it has jurisdiction over the present claim; 

2. Finds that the Republic of Oceania has expropriated the Claimant’s investment by the 

implementation of the sanctions and introduction of Executive Order of 1 May 2014;  

3. Finds that the Claimant did not contribute to the damaged he suffered; and 

4. Lastly, award the Claimant a compensation in the value no less than 120,000,000 USD, with 

interest as of the date of issuance of the award. 

 

 

 

Respectfully submitted on 19 September 2016 by  

 

Marcella Mine 

Mine & Associates 

 

On behalf of the Claimant  

PETER EXPLOSIVE. 

 


