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1 

SUMMARY OF FACTS 
1. The present dispute arises from the Agreement for the Promotion and Reciprocal 

Protection of Investments (the “Euroasia BIT”) entered into on 1 January 1992 between the 

Republic of Oceania (“Oceania” or “Respondent”) and the Republic of Euroasia (“Euroasia”).1 

Peter Explosive (“Claimant”) is the President, sole shareholder, and member of the board of 

directors of Rocket Bombs Ltd. (“Rocket Bombs”), an arms production company whose 

factories are located in Valhalla, Oceania.2 Claimant is a resident of Fairyland, a province whose 

inhabitants decided in November 2013 to rejoin their ancestral homeland of Euroasia.3 After 

enacting a draconian sanctions regime that prevents Claimant from operating or selling his 

business, Respondent is now seeking to avoid its international obligations to Claimant by 

exploiting a complex diplomatic conflict. 

2. Prior to Claimant’s acquisition of Rocket Bombs, the company and the surrounding 

community were in dire straits.4 Rocket Bombs, which had previously been a major employer in 

the town of Valhalla, had lost its environmental license and was forced to suspend production 

and lay off many of its employees.5  

3. After acquiring the company in February 1998,6 Claimant sought a license from the 

National Environment Authority of Oceania (“NEA”) to restart production.7 The licensing 

process required Claimant to modify Rocket Bombs’ facilities to conform to Respondent’s 

Environment Act of 1996.8 Claimant was denied a subsidy from Respondent in order to fund the 

necessary expensive environmentally-friendly technology, but received the necessary license on 

23 July 1998.9 

4. On 23 December 1998, Claimant concluded a contract to produce arms for Euroasia, 

effective as of 1 January 1999, with a term of fifteen years.10 Rocket Bombs was to deliver the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Facts ¶1, R-32. 
2 Facts ¶1, R-32. 
3 Facts ¶14, R-35. 
4 Facts ¶¶2–3, R-32. 
5 Facts ¶3, R-32. 
6 Facts ¶2, R-32. 
7 Facts ¶4, R-32. 
8 Facts ¶4, R-32–33. 
9 Facts ¶¶5–7, R-33. 
10 Facts ¶9, R-34. 
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ordered weapons in installments every three years, for a total of five installments.11 In return, 

Euroasia was to pay Rocket Bombs an advance on 1 February 1999, providing the funds Rocket 

Bombs needed to restart production.12  

5. Over the next several years, Rocket Bombs became one of the largest arms producers in 

Oceania, providing benefits to the local community and Oceanian companies supplying materials 

for production.13 Claimant modernized the factories’ equipment, coming into full compliance 

with the Environment Act by January 2014.14 

6. Meanwhile, Fairyland was undergoing political change. Historically, Fairyland was part 

of Euroasia until Eastasia annexed the region during World War I.15 However, most residents of 

Fairyland are of Euroasian origin and speak the Euroasian language.16 Claimant himself has 

Euroasian roots.17 On 1 November 2013,18 the authorities of Fairyland held a democratic 

referendum that asked: “(1) whether Fairyland should leave the Republic of Eastasia and (2) 

whether Fairyland should re-united with the Republic of Euroasia.”19 The majority of Fairyland 

residents answered both questions in the affirmative.20 

7. Rather than respecting the democratic will of the people, Eastasia unilaterally declared 

the referendum ineffective.21 Fairyland authorities then wrote an official letter to the Minister of 

Foreign Affairs of Euroasia asking Euroasia to intervene.22 Euroasian troops entered Fairyland in 

response to this invitation on 1 March 2014, and ensured a non-violent, orderly transition.23 

Euroasia declared Fairyland a part of its territory on 23 March.24 On that same day, Claimant 

became a citizen of Euroasia in accordance with Euroasia’s Citizenship Act. 25  Eastasia, 

continuing to deny that the residents of Fairyland had a right to determine their own political 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11 Facts ¶10, R-34. 
12 Facts ¶10, R-34. 
13 Facts ¶¶11-12, R-34–35. 
14 Facts ¶13, R-35. 
15 PO3 ¶9, R-61. 
16 PO3 ¶9, R-61. 
17 Facts ¶14, R-35. 
18 Facts ¶14, R-35. 
19 PO2 ¶2, R-56. 
20 PO3 ¶7, R-61. 
21 Facts ¶14, R-35. 
22 Facts ¶14, R-35. 
23 Facts ¶14, R-35. 
24 Facts ¶14, R-35. 
25 PO2 ¶ 4, R-56.  
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status, declared the annexation illegal on 28 March and broke off diplomatic relations with 

Euroasia on 1 April.26 The international reaction was mixed—some countries recognized the 

annexation, while others, including Respondent, maintained that it was unlawful.27  

8. Prior to the annexation, Claimant concluded a new contract with the Euroasian Ministry 

of the National Defence, effective for a period of six years, beginning on 1 April 2014.28 On 1 

May, the President of Oceania issued the Executive Order on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia (“Executive Order”).29 The Executive 

Order created a system of sanctions that applied to Rocket Bombs and Claimant, including a ban 

on business operations with blocked persons, and indefinitely suspending all existing contracts 

with them.30 Rocket Bombs was the only arms production company affected by the sanctions.31 

Claimant is unable to sell his shares in Rocket Bombs and, since all of the Oceanian producers 

refuse to perform under their previous contracts, Rocket Bombs is unable to continue 

production.32  

9. On 23 February 2015, Claimant notified the Oceanian Ministry of Foreign Affairs (with 

copies to the Ministries of Finance, Defence, and Environment) of his dispute.33 Respondent has 

met Claimant’s grievance with silence.  

10. Further, Respondent’s General Prosecutor’s Office (“GPO”) notified Claimant on 5 May 

2015 that he was under investigation for bribery in connection with his acquisition of Rocket 

Bombs’ environmental license, and on 23 June Claimant was charged.34 The GPO issued the 

charges following public pressure from a 2013 investigation into the NEA that resulted in 

criminal proceedings against several NEA officials.35 The President of the NEA, who was 

convicted of bribery in February 2015,36 has reportedly agreed to testify against Claimant after 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
26 Facts ¶14, R-35. 
27 Facts ¶16, R-36. 
28 Facts ¶15, R-35–36. 
29 Facts ¶16, R-36. 
30 Facts ¶16–17, R-36. 
31 Facts ¶16, R-36. 
32 Facts ¶17, R-36. 
33 PO2 ¶4, R-60.  
34 Facts ¶19, R-37. 
35 Facts ¶18, R-36–37. 
36 Facts ¶19, R-37. 
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receiving a non-prosecution agreement.37 The charges against Claimant are still pending over 

one year after they were filed, and none of the allegations against Claimant have been proven.38  

SUMMARY OF ARGUMENT 
11. The Tribunal’s jurisdiction over this dispute arises from the Euroasia BIT, which is 

applicable to Fairyland under the law of state succession. Respondent, Euroasia, and Eastasia are 

all parties to the Vienna Convention on the Succession of States in Respect of Treaties 

(“VCST”).39 Fairyland’s reunification with Euroasia pursuant to the results of a democratic 

referendum was internationally lawful and so the law of state succession applies. There was 

neither unlawful violation of Eastasia’s territorial integrity, nor illegal use of force. Rather, the 

people of Fairyland exercised their right to self-determination and chose to reverse the historical 

annexation that Eastasia had imposed upon them.40 The Euroasia BIT applies to Claimant, who is 

a Euroasian national in accordance with the Euroasian Citizenship Act.41 Claimant therefore 

merits full protection under the Euroasia BIT. 

12. This Tribunal's jurisdiction under the Euroasia BIT is also proper because Claimant has 

complied with Article 9 of the Euroasia BIT. The language of the Euroasia BIT makes it clear 

that the Parties are not required to reach a settlement, and Respondent's failure to acknowledge 

Claimant's dispute suggests that settlement negotiations would be fruitless and only prolong the 

dispute.42 Similarly, Claimant was not required to exercise the option to submit his dispute to 

Respondent’s courts before commencing arbitration and, in light of the inability of Respondent’s 

courts to adjudicate claims brought under international treaties,43 any attempt to do so would 

have been futile. 

13. However, even if the Tribunal determines that Article 9 of the Euroasia BIT imposes a 

mandatory obligation that Claimant has not performed, Claimant can rely on the most-favored 

nation (“MFN”) clause in Article 3 of the Euroasia BIT to afford Claimant the more favorable 

treatment of Article 8 of the Agreement between the Republic of Oceania and the Republic of 

Eastasia for the Promotion and Reciprocal Protection of Investments (“Eastasia BIT”), which 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
37 PO2 ¶5, R-56. 
38 PO2 ¶5, R-56. 
39 PO2 ¶8, R-57. 
40 See PO3 ¶9, R-61. 
41 See PO2 ¶4, R-56. 
42 PO3 ¶4, R-60. 
43 See PO3 ¶¶4–5, R-60. 
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does not contain a domestic remedies requirement. The wording of the Euroasia BIT indicates 

that the parties considered dispute resolution an investment-related activity subject to the MFN 

clause.44  Like other tribunals that have considered similar MFN provisions in other BITs, this 

Tribunal should find that the Euroasia BIT’s MFN clause allows Claimant to rely upon the 

Eastasia BIT’s dispute resolution provision. 

14. Claimant has a protected investment under the terms of the Euroasia BIT and under 

public international law. Respondent's allegation that Claimant illegally obtained an 

environmental license for Rocket Bombs45 is unsubstantiated. In any case, there is no “clean 

hands” clause in the Euroasia BIT, it cannot be imported from the Eastasia BIT, and there is no 

general “clean hands” requirement in international law. Even if the Tribunal elects to import a 

“clean hands” requirement, it does not bar recovery in this case. Finally, Respondent is estopped 

from relying upon the “clean hands” doctrine, particularly after accepting the legality of 

Claimant’s investment for over sixteen years.  

15. By sanctioning Claimant’s business operations, Respondent has unlawfully expropriated 

Claimant’s investment in violation of Article 4.1 of the Euroasia BIT. The sanctions have 

substantially deprived Claimant of his investment and violate his legitimate, investment-backed 

expectations. Furthermore, the expropriation was unlawful because it was discriminatory, 

violated Claimant’s right to due process, and was uncompensated. Accordingly, Respondent 

must make full reparation for this unlawful act. The Tribunal should not reduce Claimant’s 

recovery under the doctrine of contributory fault because Claimant did not act negligently and 

Respondent’s sanctions were the only cause of Claimant’s injury. Thus, the Tribunal should 

order Respondent to fully compensate Claimant for his injury.  

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS AND THE CLAIMS ARE 
ADMISSIBLE 

16. This Tribunal has jurisdiction over the claims and the claims are admissible because: (A) 

Claimant is an “investor” within the meaning of Article 1.2 of the Euroasia BIT; (B) Claimant 

complied with the pre-arbitral steps in Article 9 of the Euroasia BIT before bringing his claim; 

and (C) in the event that the Tribunal finds that Article 9 of the Euroasia BIT was not satisfied, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
44 Euroasia BIT Art. 3, R-41–42. 
45 Answer, R-15–16. 
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Claimant may rely on the MFN clause in Article 3 of the Euroasia BIT to invoke the more 

favorable dispute resolution clause contained in the Eastasia BIT. 

A. As a Citizen of Euroasia, Claimant Meets the Definition of “Investor” in Article 
1.2 of the Euroasia BIT 

17. Claimant has been the sole shareholder in Rocket Bombs for sixteen years, transforming 

it from a “decrepit company”46 into a vital economic engine and source of employment for 

citizens of Oceania.47 He is not only an “investor” in Oceania within the ordinary meaning of the 

term, but also an “investor” within the meaning of Article 1.2 of the Euroasia BIT, which 

provides that: 

The term “investor” shall mean any natural or legal person of one Contracting 
Party who invests in the territory of the other Contracting Party... 
(a) the term “natural person” shall mean any natural person having the nationality 

of either Contracting Party in accordance with its laws....48 

18. Claimant is an “investor” under the Euroasia BIT because: (1) the Euroasia BIT applies 

to Claimant by virtue of the law of state succession; and (2) Claimant, as a national of Euroasia, 

is covered under Article 1.2 of the Euroasia BIT. 

1. The Euroasia BIT Applies to Claimant, a Fairyland Resident, Under the Law of 
State Succession   

19. When the people of Fairyland decided through a democratic referendum to rejoin their 

ancestral homeland, the rules on the territorial applicability of treaties and the succession of 

states automatically applied the Euroasia BIT to Fairyland. The Vienna Convention on the Law 

of Treaties (“VCLT”), to which Euroasia, Eastasia, and Respondent are parties,49 articulates the 

general principle of international law that “a treaty is binding upon each party in respect of its 

entire territory” unless the parties had a different intention.50 When a territory transitions from 

one state to another, the VCST’s “moving treaty frontiers” rule ensures that this principle 

remains intact.51 As long as the succession occurs “in conformity with international law," and in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
46 Facts ¶2, R-32. 
47 Facts ¶12, R-34–35. 
48 Euroasia BIT Art. 1.2, R-41. 
49 PO2 ¶8, R-57. 
50 VCLT Art. 29; see also Sanum ¶225. 
51 See Sanum ¶¶225–228. 
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particular with the Charter of the United Nations (“U.N. Charter”),52 when a portion of one state 

becomes part of another state: 

[T]reaties of the successor State are in force in respect of the territory to which the 
succession of States relates from the date of the succession of States, unless it 
appears from the treaty or is otherwise established that the application of the 
treaty to that territory would be incompatible with the object and purpose of the 
treaty or would radically change the conditions for its operation.53 

Consistent with these principles, this Tribunal has jurisdiction pursuant to the Euroasia BIT 

because: (a) Fairyland’s reunification with Euroasia was internationally lawful; and (b) applying 

the Euroasia BIT to Fairyland is compatible with its object and purpose and does not radically 

change the conditions for its operation. 

a. Fairyland’s Reunification With Euroasia Was Internationally Lawful 
20. Fairyland’s reunification with Euroasia comprised two related acts: (1) the referendum in 

which the people of Fairyland voted to secede,54 and (2) Euroasia’s intervention and annexation 

of the territory.55 Each of these acts was internationally lawful and so Article 15 of the VCST 

applies the Euroasia BIT to Fairyland.  

21. First, Fairyland’s referendum did not violate any principles of international law, much 

less those in the U.N. Charter. Under international law, secession “is a legally neutral act.”56 The 

U.N. Charter obliges Member States to refrain “from the threat or use of force against the 

territorial integrity or political independence of any state,”57 but in its Kosovo opinion, the ICJ 

stated that “the principle of territorial integrity is confined to the sphere of relations between 

States.”58 The principle of territorial integrity therefore prevents one state from forcibly taking 

part of another state for its own, but not a portion of a state’s population from determining its 

own political fate by voting to secede.59 Thus, the people of Fairyland did not unlawfully violate 

Eastasia’s territorial integrity. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
52 VCST Art. 6. 
53 VCST Art. 15. 
54 PO2 ¶2, R-55–56; PO3 ¶7, R-61. 
55 Facts ¶14, R-35. 
56 Crawford p.390. 
57 U.N. Charter Art. 2(4). 
58 Kosovo ¶80.  
59 See Cassese p.289 n.17.  
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22. The Security Council and the international community have condemned certain 

movements to secede as illegal, such as in the cases of Southern Rhodesia,60 northern Cyprus,61 

and the Republika Srpska.62 The Security Council condemned these movements not because they 

were unilateral, but because they were, or would have been, connected with unlawful uses of 

force or other violations of international law.63 The General Assembly also condemned the 

Crimean referendum of March 2014, conducted while armed Russian troops occupied the 

peninsula.64  In contrast to these examples, Fairyland’s reunification with Euroasia was entirely 

peaceful and free of outside interference.65 Tellingly, neither the Security Council nor the 

General Assembly has condemned Fairyland’s referendum, nor has the international community 

formed a consensus condemning the secession.66 

23. In addition to not violating international law, the referendum was a legitimate exercise of 

the people of Fairyland’s right to self-determination. As Judge Dillard wrote in Western Sahara, 

“[i]t is for the people to determine the destiny of the territory and not the territory the destiny of 

the people.”67 The right of every “people” to self-determination is enshrined in the U.N. 

Charter, 68  the 1970 Declaration on Principles of International Law Concerning Friendly 

Relations and Co-Operation Among States in Accordance with the Charter of the United 

Nations,69 the Covenant on Economic, Social and Cultural Rights,70 and the Covenant on Civil 

and Political Rights.71  

24. The residents of Fairyland are a “people” able to exercise a right to self-determination 

because they share a common Euroasian ethnic identity and language.72 Furthermore, Eastasia’s 

refusal to recognize the referendum demonstrates that secession was the only choice for the 

people of Fairyland. The Canada Supreme Court’s decision in Reference re Secession of Quebec 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
60 See Resolution 216; Resolution 217. 
61 See Resolution 541. 
62 See Resolution 787. 
63 Kosovo ¶81. 
64 See, e.g., Herszenhorn. 
65 Facts ¶14, R-35. 
66 See Facts ¶16, R-36. 
67 Western Sahara, Separate Opinion p. 114. 
68 See U.N. Charter Art. 1(2). 
69 See Declaration on Friendly Relations Art. 5. 
70 See CESR Art. 1. 
71 See CCPR Art. 1. 
72 Facts ¶14, R-35; PO3 ¶9, R-61. 
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is instructive on this point.73 The court held that a vote by Quebecers to secede, combined with 

Canada’s federal constitutional system, would impose an obligation to negotiate: 

The other provinces and the federal government would have no basis to deny the 
right of the government of Quebec to pursue secession should a clear majority of 
the people of Quebec to choose that goal...The negotiations that followed such a 
vote would address the potential act of secession as well as its possible terms 
should in fact secession proceed.74 

Eastasia, however, refused even to acknowledge the will of Fairyland's people, much less 

negotiate. By summarily rejecting the results of the referendum,75 Eastasia lost its ability to claim 

it legitimately and democratically represents the people of Fairyland. When a state refuses to 

carry out or even consider a clear expression of the will of a people living within its borders, that 

people has the right to determine their own political status.  

25. Finally, Euroasia’s intervention in and annexation of Fairyland did not violate the 

prohibition on the use of force in Article 2(4) of the U.N. Charter. Euroasian troops entered 

Fairyland at the request of Fairyland authorities.76 A government may request an intervention, 

and as long as the intervening state only acts within the bounds of that request, there is no 

unlawful use of force.77 Scholars have identified two criteria that can give an entity the legal 

competence to request an intervention: effective control and democratic legitimacy.78 Both are 

met here. The authorities of Fairyland had effective control of the territory because Eastasia did 

not send troops to counter the annexation.79 The Fairyland authorities who conducted the 

referendum also had democratic legitimacy to request outside assistance based on their mandate 

to carry out the results of the vote.80  Fairyland authorities therefore had legal competence to 

request assistance from Euroasia, and did so in a manner that allowed the region to transition 

without violence. As a result, there was no illegal use of force. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
73 See Quebec pp.4–7. 
74 Quebec p.6. 
75 Facts ¶14, R-35. 
76 Facts ¶14, R-35. 
77 See Nicaragua ¶246; Congo ¶45. 
78 See, e.g., Fox pp.833–834; Marks p.511; see generally Franck. 
79 See Facts ¶14, R-35; Fox p.817. 
80 See Facts ¶14, R-35. 
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26. In sum, because Fairyland’s reunification with Euroasia did not violate the principle of 

territorial integrity or the prohibition on the use of force and was an exercise of the people of 

Fairyland’s right to self-determination, this succession was internationally lawful. 

b. None of the Exceptions to the General Rule of Full Territorial Applicability 
Are Met  

27. In general, a treaty applies to the entire territory of the contracting parties, and if a 

contracting party’s territory expands or contracts through an internationally lawful process, then 

the treaty’s territory is similarly adjusted.81 The only exceptions to this rule are for unusual 

situations where there is evidence that the contracting parties intended otherwise,82 or: 

[I]t appears from the treaty or is otherwise established that [1] the application of 
the treaty to that territory would be incompatible with the object and purpose of 
the treaty or [2] would radically change the conditions for its operation.83 

There is no indication that Oceania and Euroasia intended for the Euroasia BIT not to apply to 

the entire Euroasian territory, nor is there any evidence that applying the Euroasia BIT to 

Fairyland would radically change the conditions for its operations or be incompatible with the 

treaty’s object and purpose.  

28. Consistent with rules of treaty interpretation, the word “radically” in Article 15 of the 

VCST should be interpreted in accordance with its ordinary meaning.84 “Radically” means 

“fundamentally, completely, thoroughly.”85 Therefore, a minor change of the conditions for 

operation does not preclude application of the treaty. Prior to March 2014, Respondent had treaty 

obligations to Claimant through the Eastasia BIT.86 By applying the Euroasia BIT, Claimant is 

not suddenly entitled to radically different protections. The rights and remedies under the two 

BITs are similar. Both have identical provisions prohibiting expropriation of investments without 

prompt, adequate, and effective compensation.87 Both provide for investor-state arbitration under 

the Rules of Arbitration of the International Chamber of Commerce in the case of a dispute.88  

Both also require the Contracting Parties to provide covered foreign investment with fair and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
81 See VCST Art. 15; VCLT Art. 29. 
82 VCLT Art. 29. 
83 VCST Art. 15(b). 
84 VCLT Art. 31. 
85 OED. 
86 See generally Eastasia BIT, R-46–51. 
87 See Euroasia BIT Art. 4, R-42; Eastasia BIT Art. 3, R-47. 
88 See Euroasia BIT Art. 9, R-44–45; Eastasia BIT Art. 8, R-49–50. 
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equitable treatment and full protection and security.89 Given that the Eastasia BIT’s materially 

similar rights and remedies previously applied to Fairyland, there is no radical change of 

operation for the Euroasia BIT in this case. 

29. An important object and purpose of the Euroasia BIT is to protect and promote 

investment by investors of one Contracting Party in the territory of the other Contracting Party.90 

In fact, not applying the Euroasia BIT to Fairyland would be incompatible with this object and 

purpose, leaving a segment of Euroasia’s population unprotected by a treaty designed to apply to 

the entire country.  

30. Thus, as none of the exceptions to the general rule of complete territorial applicability is 

relevant in this case, the Euroasia BIT applies to Fairyland under the law of state succession. 

2. Claimant Meets the Definition of “Investor” in the Euroasia BIT 
31. The Tribunal has jurisdiction ratione personae and ratione materiae under Article 1 of 

the Euroasia BIT. Article 1.2 provides that an “investor” is “any natural or legal person of one 

Contracting Party who invests in the territory of the other Contracting Party.”91 Claimant is a 

Euroasian national with an investment in Oceania.92    

32. Claimant has clearly made an “investment” under the express terms Article 1.1 of the 

Euroasia BIT, which specifically includes “shares of companies...[and] claims to money or to 

any performance under a contract.”93 Claimant has also made an “investment” under public 

international law in accordance with the widely-used94 Salini criteria: (1) financial contribution, 

(2) duration, (3) risk, (4) regular profit and return, and (5) contribution to the host state’s 

development. 95  Claimant’s operations required financial contribution for manufacture and 

distribution, endured for the definite period of fifteen years, incurred ordinary market risk, 

received regular installment payments from its contracts, 96  and contributed to Oceania’s 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
89 See Euroasia BIT Art. 2, R-41; Eastasia BIT Art. 2, R-47. 
90 See Euroasia BIT Preamble, R-40. 
91 Euroasia BIT Art. 1.2, R-41. 
92 See Facts ¶2, R-32. 
93 Euroasia BIT Art. 1.1, R-40. 
94 See SGS ¶133, n.113; AES ¶88; Bayindir ¶¶130–138; Jan de Nul ¶¶90–96; Saipem ¶¶99–106.  
95 Salini ¶52. 
96 See Facts ¶10, R-34. 
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development by providing a livelihood for the manufacturing community.97 Thus, Claimant’s 

operations satisfy every indicator of an investment.  

33. Claimant is also a “natural person having the nationality of either Contracting Party in 

accordance with its laws.”98 Whether Claimant is a Euroasian national must be determined in 

accordance with Euroasian domestic law,99 and Claimant is a national of Euroasia under the 

Euroasian Citizenship Act.100 The Euroasian government clearly accepted him as a Euroasian 

national when they recognized him as such and issued him a Euroasian identity card and 

passport.101 He is therefore a national of Euroasia “in accordance with its laws.”102 

34. The Tribunal should further recognize Claimant’s Euroasian nationality under the 

“effective nationality” principle established by the ICJ in Nottebohm:  

[N]ationality . . . may be said to constitute the juridical expression of the fact that 
the individual upon whom it is conferred, either directly by the law or as the result 
of an act of the authorities, is in fact more closely connected with the population 
of the State conferring nationality than with that of any other State.103 

Claimant’s effective nationality is clearly Euroasian. Claimant’s family has its roots in Euroasia, 

and his grandparents were born Euroasian citizens.104 Claimant undertook to renounce his 

Eastasian citizenship. 105  Furthermore, Claimant has consistently maintained that he is a 

Euroasian national, including by commencing these proceedings under the Euroasia BIT. 

Claimant could have accepted Respondent’s erroneous interpretation of international law and 

brought this claim under the Eastasia BIT instead, avoiding Respondent’s current jurisdictional 

objection. But his decision to avail himself of the protections of the Euroasia BIT bolsters his 

“real and effective”106 Euroasian nationality. The Tribunal should therefore allow Claimant to 

exercise his rights as a Euroasian national. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
97 See Facts ¶¶11–12, R-34–35. 
98 See Euroasia BIT Art. 1.2(a), R-41. 
99 See Nottebohm, p. 20. 
100 PO2, ¶4, R-56. 
101 See PO2, ¶4, R-56. 
102 See Euroasia BIT Art. 1.2, R-41. 
103 Nottebohm p.23. 
104 PO2 ¶4, R-56. 
105 PO3 ¶2, R-59–60. 
106 See Nottebohm p.22. 
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B. Claimant Has Satisfied the Pre-Arbitral Requirements of the Euroasia BIT  
35. Claimant satisfied the requirements of Article 9 of the Euroasia BIT, and this Tribunal’s 

jurisdiction is proper because: (1) by notifying the Oceanian Ministry of Foreign Affairs of his 

dispute, Claimant complied with the settlement provision contained in Article 9.1; and (2) 

Article 9.2’s procedure of submitting the case to Respondent’s courts is optional, and would only 

be a futile procedure delaying resolution of the dispute. 

1. Claimant’s Written Notification of Dispute Satisfies the Minimal Requirements of 
the Euroasia BIT’s Settlement Provision 

36. Article 9.1 of the Euroasia BIT provides that: 

[A]ny dispute…shall, to the extent possible, be settled in an amicable 
consultations [sic] between the parties to the dispute.107  

This provision requires Claimant and Respondent (together, “the Parties”) to the extent possible, 

to attempt to settle the dispute. Complying with this requirement, Claimant notified 

Respondent’s Ministry of Foreign Affairs (with copies to the Ministry of Finance, Ministry of 

Defence, and Ministry of Environment) of his dispute and intent to pursue arbitration on 23 

February 2015. 108  Having received only silence in response, Claimant initiated arbitral 

proceedings on 11 September 2015.109 Despite the Parties’ failure to settle the dispute, the 

Tribunal is not precluded from exercising jurisdiction over the case at hand.  

37. The word “shall” in Article 9.1 of the Euroasia BIT is immediately qualified by the 

phrase “to the extent possible,” meaning that the requisite consultations are minimal. In 

Wintershall, the tribunal wrote that treaty provisions using the word “shall” standing alone and 

“shall” with immediate qualification establish entirely different legal obligations. The 

Wintershall tribunal wrote “the use of the word ‘shall’ in Article 10(2) [of the Argentina-

Germany BIT]…is itself indicative of an ‘obligation’—not simply a choice or option.” 110 

However, when interpreting another section of the Argentina-Germany BIT that used the 

language “shall as far as possible,” the Wintershall tribunal found that this did not impose a 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
107 Euroasia BIT Art. 9.1, R-43.   
108 PO3 ¶4, R-60. 
109 See Request, R-3. 
110 Wintershall ¶119.  
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binding legal obligation.111 The same analysis should govern the qualified use of the word 

“shall” in Article 9.1 of the Euroasia BIT, resulting in a minimal procedural requirement.  

38. This approach is consistent with the decision in Abaclat. In this decision, the respondent 

argued that negotiation and domestic litigation were fundamental requirements prior to ICSID 

jurisdiction under the Argentina-Italy BIT. 112  In relevant part, the Argentina-Italy BIT 

substantially mirrors the Euroasia BIT, providing that “[a]ny dispute…shall be settled, if 

possible, by means of amicable consultation between the parties to the dispute.113 The Abaclat 

tribunal rejected the respondent’s argument, holding that the consultation requirement was not 

mandatory but merely an “expression of the good will of the Parties to try firstly to settle any 

dispute in an amicable way….”114 The Abaclat tribunal determined that non-compliance with the 

procedures would not preclude arbitral jurisdiction.115 

39. In light of this approach, Claimant’s actions are clearly sufficient to meet the minimal 

procedural requirements of Article 9.1. Claimant notified government ministers of his intent to 

pursue arbitration on 23 February 2015,116 but Respondent neither responded nor offered to 

engage meaningful dialogue, indicating that amicable consultations were—both then and now—

unlikely to be productive or fruitful, and merely a waste of time and delay of a just result. 

40. In Biwater Gauff v. Tanzania, the tribunal held that the purpose of the applicable 

investment treaty’s settlement provision “is to facilitate opportunities for amicable settlement. Its 

purpose is not to impede or obstruct arbitration proceedings, where such settlement is not 

possible.”117 The tribunal observed that the contracting parties could not have intended the 

absurdities that would result from enforcing the settlement period as mandatory.118 Refusing 

jurisdiction to enforce pre-arbitral steps would simply force the Claimant to wait for some 

indeterminate period of time before determining if negotiations were futile, and then to 

recommence arbitration, which would be in stark contrast to the object and purpose of the 

Euroasia BIT.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
111 Wintershall ¶145.  
112 Abaclat ¶493.  
113 Abaclat ¶270.  
114 Abaclat ¶564.  
115 Abaclat ¶496.  
116 PO3 ¶4, R-60. 
117 Biwater Gauff ¶343.  
118 Biwater Gauff ¶344.  
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41. At best, Respondent has an admissibility argument under Article 9.1, though this too 

would fail. As a general matter, tribunals enforce pre-arbitration settlement procedures only 

where the agreement contains specific substantive and procedural guidelines against which 

negotiating efforts can be meaningfully measured.119 Even if a BIT contains specific procedures 

of timelines for settlement discussions, the dominant view among arbitral tribunals is that failure 

to comply with these procedures still does not invalidate the ability of a tribunal to hear a case, 

whether on jurisdictional or admissibility grounds.120 In Article 9.1 of the Euroasia BIT, there is 

neither a specified time period during which negotiations should take place, nor any specific 

guidelines against which to evaluate a party’s actions, beyond “to the extent possible.” Given 

Respondent’s recalcitrance, the Tribunal’s jurisdiction is not defeated by the failure of the parties 

to reach a settlement.  

2. The Euroasia BIT’s Option to Refer Disputes to Respondent’s Courts Is Permissive 
and Non-Binding 

42. Article 9.2 of the Euroasia BIT provides that parties “may” elect to pursue domestic 

remedies before arbitration: 

If the dispute cannot be settled amicably, it may be submitted to the competent 
judicial or administrative courts of the Contracting Party in whose territory the 
investment is made.121  

Further, Article 9.3 provides that: 

Where, after twenty four months from the date of the notice on the 
commencement of proceedings before the courts mentioned in paragraph 2 above, 
the dispute…has not been resolved, it may be referred to international 
arbitration.122 

43. The plain meaning of the words “may be submitted” in Article 9.2 is to establish an 

option to submit the case to Respondent’s courts. This permissive language indicates a choice 

available to claimants, and cannot be plausibly read to create a mandatory requirement that could 

serve as a bar to arbitral jurisdiction.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
119 See Born pp.234, 238.   
120 See, e.g., Spyridon Roussalis ¶254; Bayindir ¶¶88–102; Al-Bahloul ¶155.  
121 Euroasia BIT Art. 9.2, R-43 (emphasis added). 
122 Euroasia BIT Art. 9.3, R-43.  
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44. In a host of other investment treaties, domestic litigation provisions use facially 

mandatory language such as “shall be submitted.” 123  In the Euroasia BIT, Euroasia and 

Respondent (together, the “Contracting Parties”) qualified the domestic remedies option with 

the phrase “may be submitted,”124 which is even less binding on its face than the “shall as far as 

possible” language in the settlement procedure. Because “shall as far as possible” does not create 

a mandatory duty,125 the Tribunal should not impose a domestic litigation requirement based on 

Article 9.2’s permissive, non-binding language.  

45. There is also no general waiting period before pursuing arbitral remedies. The twenty-

four month provision of Article 9.3 of the Euroasia BIT is immaterial, and does not render appeal 

to domestic courts mandatory. By its plain terms, Article 9.3 mentions a twenty-four month time 

horizon, but only in reference to the “commencement of proceedings before the courts mentioned 

in [Article 9.2].”126 The Euroasia BIT therefore applies the twenty-four month time horizon only 

where a party chooses to avail itself of domestic courts.  Where a party does not elect this option, 

the twenty-four month period is irrelevant.  

46. An admissibility objection on this point should also fail, as seeking a remedy in 

Respondent’s courts would be futile. The Abaclat tribunal, in finding jurisdiction proper and the 

claims admissible, relied on the futility of requiring the parties to seek recourse in Argentine 

courts. It recognized that Argentine courts did not have a mass claim mechanism, thus rendering 

potential claims unduly burdensome for the court system, and also addressed the uproar caused 

over the Argentine government’s Emergency Law, raising questions over the effectiveness of 

claims against the Argentine government.127 

47. The facts at hand suggest an equally futile likelihood of a fair and efficient hearing for the 

Claimant in the courts of Oceania. While Article 9.2 of the Euroasia BIT provides the option to 

pursue litigation in the competent judicial or administrative court of Oceania, it is not clear that 

such a court exists. Claims brought under international treaties may not be adjudicated by the 

Oceanian national court, and thus Claimant has no recourse under the Euroasia BIT save for in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
123 See, e.g., Argentina-UK BIT Art. 8(1); Romania-Turkey BIT Art. 6.   
124 Euroasia BIT Art. 9.2, R-43. 
125 See, e.g., Wintershall ¶145; Abaclat ¶564.  
126 Euroasia BIT Art. 9.3, R-43. 
127 Abaclat ¶¶586–588.  
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arbitration.128 While Claimant could directly challenge the legality of the Executive Order, this 

would be equally futile. The Oceanian Constitutional Tribunal has historically deferred to the 

executive branch in matters of foreign policy,129 making it unlikely that Claimant could have his 

claim heard by an impartial body. Further, a case before the Oceanian Constitutional Tribunal 

would likely take up to three or four years,130 by which time Claimant would certainly initiate 

arbitral proceedings given that this vastly exceeds the twenty-four month window envisaged by 

Article 9.3 of the Euroasia BIT. Thus, at minimum, directing Claimant to pursue a remedy in 

domestic courts would delay the Parties’ inevitable recourse to arbitration, with justice delayed 

by twenty-four additional months.  

48. As pursuing a domestic litigation remedy for his claim would be futile, this Tribunal 

should respect the plain meaning of Articles 9.2 and 9.3 of the Euroasia BIT as establishing a 

mere option to pursue domestic litigation, and thus allow this case to proceed in arbitration. 

C. Claimant May Invoke the Dispute Resolution Provision under Article 8 of the 
Eastasia BIT Pursuant to the MFN Clause in Article 3 of the Euroasia BIT  

49. In the alternative, even if this Tribunal finds that the domestic remedy provision 

contained in Article 9 of the Euroasia BIT articulates a binding twenty-four month domestic 

litigation requirement, Claimant may bypass that requirement by utilizing the MFN provision in 

Article 3 of the Euroasia BIT to access the dispute resolution clause contained within Article 8 of 

the Eastasia BIT. That dispute resolution clause reads: 

If the dispute cannot be settled amicably within six months, it shall, at the request 
of an investor of the other Contracting Party, be submitted to arbitration. The two 
Contracting parties hereby declare that they unreservedly and bindingly consent to 
the dispute with an investor being submitted to one of the following dispute 
settlement mechanisms chosen by the investor . . . [such as] arbitration in 
accordance with the Rules of Arbitration of the International Chamber of 
Commerce.131 
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128 PO3 ¶5, R-60.  
129 PO3 ¶6, R-60. 
130 PO3 ¶6, R-60. 
131 Eastasia BIT Art. 8.2, R-49 
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As noted by this Tribunal, Claimant has complied with the requirements of Article 8 of the 

Eastasia BIT.132 This dispute resolution clause therefore provides an alternative ground for the 

jurisdiction of this tribunal.  

50. Claimant may invoke the dispute resolution clause within the Eastasia BIT pursuant to 

the MFN clause within the Euroasia BIT because: (1) MFN clauses should be presumed to apply 

to dispute resolution provisions unless clear evidence exists to the contrary; (2) Respondent 

consented to the application of the Eastasia BIT for dispute resolution through Article 3 of the 

Euroasia BIT; and (3) all other criteria for the application of the Euroasia MFN clause to the 

dispute resolution provisions of the Eastasia BIT are met. 

1. MFN Clauses Should Be Presumed to Apply to Dispute Resolution Provisions 
Unless Clear Evidence Exists to the Contrary 

51. The majority of past tribunal decisions support a finding that an MFN clause is applicable 

to dispute resolution unless otherwise stated.133 For example, in Gas Natural, the panel found 

that: 

[U]nless it appears clearly that the state parties to a BIT...settled on a different 
method for resolution of disputes that may arise, MFN clauses should be 
understood to be applicable to dispute resolution.134 

The tribunal went on to find that the specific MFN clause in question applied to dispute 

resolution.135  

52. Further, in cases where a BIT provides for arbitration but requires pre-arbitral steps, such 

as domestic remedy requirements, tribunals have generally been willing to use MFN clauses to 

shorten or remove these required steps on the theory that, since jurisdiction for arbitration existed 

in the original BIT, the pre-arbitral steps requirements are merely procedural in nature. This 

approach has been taken by tribunals in Siemens, 136  Gas Natural, 137  Natural Grid, 138 

RosInvest,139 and Impregilo,140 to name a few. Similarly, in the current case Claimant merely 
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133 Gas Natural ¶49. 
134 Gas Natural ¶49. 
135 Gas Natural ¶30. 
136 Siemens ¶180. 
137 Gas Natural ¶30. 
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139 RosInvest ¶597. 
140 Impregilo ¶94. 
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seeks to use the MFN clause to utilize the Euroasia BIT to “fast-forward” through the domestic 

remedy provision of the Euroasia BIT, not create new jurisdiction for the Tribunal. 

53. Even tribunals which have rejected the applicability of an MFN clause to dispute 

resolution have very rarely done so on grounds other than language contained within the MFN 

clause itself. Those tribunals have stated that applicability should be governed by the intention of 

the parties, and should not be assumed to be inapplicable to dispute resolution clauses.141 Thus, 

even if the Tribunal finds that no default presumption of applicability exists, the question should 

be judged on the parties’ intent, as indicated in the language of the Euroasia BIT.  

2. A Proper Interpretation of the Euroasia BIT Demonstrates That the Parties 
Provided Consent for the MFN Clause to Apply to Dispute Resolution 

54. Both (a) the specific language of the MFN clause and (b) the general language of the 

Euroasia BIT indicate that the parties consented for the MFN clause to apply to dispute 

resolution. Such consent is to be determined by an examination of the common will of the 

parties,142 and does not need to be clear and unambiguous in order to be binding.143 

a. The Language of the MFN Clause Supports Its Application to Dispute 
Resolution 

55. The key phrase of the Euroasia MFN clause reads:  

Each Contracting Party shall...accord to investments made by investors of the 
other Contracting Party, to the income and activities related to such investments 
and to such other investment matters regulated by this Agreement, a treatment that 
is no less favourable...144 

56. Article 31 of the VCLT provides that treaties be interpreted according to the “ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object and 

purpose.”145 In this case, the ordinary meaning of the terms of the Euroasia BIT indicates that the 

MFN clause covers dispute resolution. 

57. First, dispute resolution and recourse to courts is plainly an “activity related to [an] 

investment.” The ability of an investor to protect one’s property right against others is central to 
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the very concept of an investment itself. In modern societies, property owners use courts to 

defend their rights to their possessions as a natural extension of their ownership. To separate the 

ability to protect one’s property from the very ownership of that property would be an artificial 

and unwarranted division.  

58. Second, dispute resolution also falls under the umbrella of “such other investment matters 

regulated by this Agreement.” The term “such other investment matters” references the phrase 

“income and activities,” and a similar argument to that outlined above applies. Dispute resolution 

is an “investment matter” by the very nature of being included within the Euroasia BIT 

regulating bilateral investment. Regarding “regulated by this agreement,” the Euroasia BIT 

contains a lengthy dispute resolution clause that provides for international arbitration. 

59. Finally, the language of the Euroasia BIT’s MFN clause closely mirrors that of MFN 

clauses which arbitral tribunals have found to cover dispute resolution. The award in Impregilo, 

arising from the Argentina-Italy BIT, examined the most similar language. In Impregilo, the BIT 

provided that:  

Each Party shall...accord to investments made by investors of the other 
Contracting Party, to the income and activities related to such investments and to 
all other matters regulated by this Agreement, a treatment that is no less 
favorable...146  

The only difference between the language of the two MFN clauses is the replacement of the 

phrase “...all other matters regulated by...” in the Argentina-Italy BIT with “...such other 

investment matters regulated by...” in the Euroasia BIT. This difference does not significantly 

impact the analysis of the scope of the MFN clause. As noted above, dispute resolution falls 

within the scope of “investment matters” and is regulated extensively by both BITs.  

60. The tribunal in Impregilo found that the relevant MFN clause was broad enough to 

encompass dispute resolution, citing the preponderance of tribunal decisions as support.147 

Similarly in Siemens, the tribunal emphasized that the term “treatment” in MFN clauses “is so 

general that the Tribunal cannot limit its application except as agreed upon by the Parties.”148 
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Thus, the generally worded MFN clause in the Euroasia BIT should be read to apply to dispute 

resolution, and confer consent to bypass pre-arbitral steps.149 

61. Further, the principle of ejusdem generis suggests that dispute resolution is covered by 

the Euroasia BIT’s MFN clause. This principle of interpretation provides that “a clause can only 

attract matters belonging to the same subject matter or the same category of subject as to which 

the clause relates.”150 With regard to MFN clauses, this has typically been interpreted such that a 

MFN clauses “applies...in relation to all matters that fall within the scope of the treaty containing 

the MFN rule.”151 Article 9 of the ILC Draft Articles provides that this principle should be 

applied to MFN clauses such that the beneficiary can acquire only those benefits that lie within 

the subject matter of the MFN clause.152 As noted above, dispute resolution is an "investment 

activity" and thus falls within the subject matter of the MFN clause. Thus, the principle of 

ejusdem generis supports Claimant’s contention that dispute resolution is covered. 

b. The General Language of the Euroasia BIT Supports Application of the MFN 
Clause to Dispute Resolution 

62. The language of the Euroasia BIT makes clear that, as per Article 31 of the VCLT, the 

“object and purpose” of the MFN clause is consistent with application to its dispute resolution. In 

the absence of documentation or substantial outside evidence indicating the intent of the parties, 

the Tribunal can turn to the text, preambles, and other parts of the treaty to discern object and 

purpose.153  

63. In the Preamble to the Euroasia BIT, the Contracting Parties recognized “the importance 

of providing effective means of asserting claims and enforcing rights with respect to investments 

under national law as well as through international arbitration” and agreed that “a stable 

framework for investment will maximize effective utilization of economic resources and 

improve living standards.”154 Having noted that access to international arbitration contributes to 

the stable framework for investment that in turn has economic benefits, the Contracting Parties 

also recognized in the Preamble that this “treatment” accorded to investment will stimulate 

further economic growth. The use of the word “treatment” here, in conjunction with an 
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affirmation of the value of international arbitration, shows that the parties viewed dispute 

resolution as part of the “treatment” extended to investors of the other party.  

64. The use of the word “treatment” in the Preamble to the Euroasia BIT further mirrors the 

use of the word within the Euroasia BIT’s MFN clause, suggesting that the Contracting Parties 

viewed dispute resolution as key to achieving the aims of the treaty. In sum, the Preamble of the 

Euroasia BIT indicates that the parties considered dispute resolution to fall under the umbrella of 

“treatment” to be extended for the benefit of both parties.  

3. All Other Criteria for Application of the Euroasia MFN Clause to the Eastasia 
Dispute Resolution Provision Are Met 

65. A number of other necessary conditions must be met before a MFN clause may be 

applied to dispute resolution. In the present case, all such conditions are met: (a) the current case 

is not excluded by the Maffezini public policy considerations, and (b) removing the requirement 

for use for local remedies meets the “more favorable” standard elucidated by the Euroasia BIT’s 

MFN clause. 

a. The Current Case Is Not Excluded by Any of the Maffezini Public Policy 
Considerations 

66. The first major decision to apply MFN clauses to dispute resolution, Maffezini, 

enumerated a list of public policy considerations to limit applicability of MFN clauses to dispute 

resolution provisions. 155  These considerations are: (1) whether consent to arbitration is 

conditioned on exhaustion of local remedies, (2) whether the dispute resolution provision at issue 

contains a fork-in-the-road clause, (3) whether the claimant seeks to change the arbitral form, 

and (4) whether the dispute resolution provision provides for a treaty-specific arbitral system.156 

None of these considerations apply. First, the parties did not condition their consent to arbitration 

in the Euroasia BIT on the exhaustion of local remedies. Rather, they provided that the party may 

turn to local remedies for a set period of time before using arbitration.157 Second, the Euroasia 

BIT does not contain a fork-in-the-road clause.158 Third, Claimant does not seek to change the 

arbitration forum in this case, as both the Eastasia and Euroasia BITs provide for ICC 
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arbitration.159 Finally, the Contracting Parties did not agree to a unique or institutionalized 

system of arbitration such as that found under NAFTA. As such, the current case is not excluded 

by the Maffezini considerations.  

b. Removing the Requirement for Use of Local Remedies Is Inherently More 
Favorable for Claimant 

67. Article 3 of the Euroasia BIT states that investors shall be accorded “treatment that is no 

less favorable than that accorded to its own investors or investors from third-party countries.” In 

order to use this MFN clause to import the dispute resolution clause of the Eastasia BIT, 

Claimant must show that the dispute resolution clause within the Euroasia BIT is less favorable 

than the dispute resolution clause contained within the Eastasia BIT. However, removing the 

requirement for use of local remedies is inherently more favorable for Claimant. 

68. Should the Tribunal find the Euroasia local remedy provision to constitute a binding 

requirement, it would be less favorable than the Eastasia BIT’s dispute resolution clause, which 

contains only a six-month period before the dispute can be submitted to arbitration. Tribunals 

have consistently found the ability of an investor to choose between using domestic courts or 

international arbitration facially more favorable than being forced into a domestic court.160 The 

tribunal in Gas Natural, for example, found that an eighteen-month local remedies requirement 

provides a “less favorable degree of protection” than immediate access to arbitration.161 The only 

instance in which tribunals have shown reluctance to find a dispute resolution clause less 

favorable is when it is asked to determine whether different arbitral forums are more or less 

favorable (e.g., ICSID versus UNCITRAL).162 As both the Eastasia and Euroasia BITs contain 

provisions for ICC arbitration, this question is not at issue. Thus, the Eastasia dispute resolution 

clause is inherently more favorable for Claimant. 

69. In conclusion, given that the Eastasia BIT dispute resolution clause falls within the scope 

of the Euroasia MFN clause, no new jurisdiction is created by application of the MFN clause. 

Moreover, Respondent consented to the application of the Eastasia BIT dispute resolution 

provisions through Article 3 of the Euroasia BIT. Accordingly, in the event that the Tribunal 

finds that Claimant did not comply with Article 9 of the Euroasia BIT, Claimant may invoke the 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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160 Newcombe & Paradell pp.229–230. 
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dispute resolution clause within the Eastasia BIT pursuant to the Euroasia BIT’s MFN clause to 

make arbitral jurisdiction proper. 

II. CLAIMANT IS ENTITLED TO FULL RECOVERY FOR THE UNLAWFUL EXPROPRIATION OF 
HIS PROTECTED INVESTMENT  

70. Respondent, in enacting the Executive Order, has deprived Claimant the entirety of his 

investment in Rocket Bombs. Claimant is entitled to full compensation under the Euroasia BIT 

because: (A) Claimant has made a protected investment; (B) Respondent has unlawfully 

expropriated Claimant’s property without due compensation; and (C) Claimant did not 

contribute to the injury suffered. 

A. Claimant’s Investment in Rocket Bombs is a Protected Investment Under the 
Euroasia BIT  

71. Respondent must honor its international obligations under the Euroasia BIT. As already 

noted, Claimant has made an investment under Article 1.1 of the Euroasia BIT and public 

international law. 163  After accepting the legality and enjoying the benefits of Claimant’s 

investment for over sixteen years,164 Respondent cannot now attempt to rely on unsubstantiated 

evidence of misconduct to impose the “clean hands” doctrine on these proceedings. Rather, 

Claimant’s investment is protected because: (1) Claimant’s investment is not subject to the 

“clean hands” doctrine; and (2) even if the Tribunal elects to import a “clean hands” requirement, 

the doctrine does not bar recovery in this case. 

1. The “Clean Hands” Doctrine Does Not Apply to Claimant’s Investment 
Through the Euroasia BIT, the Eastasia BIT, or Under International Law 

72. Unlike the Eastasia BIT,165 the Euroasia BIT contains no “clean hands” provision. Both 

the Eastasia and Euroasia BIT were concluded in January 1992.166 The fact that both BITs were 

developed at the same time in parallel negotiations suggests that the Contracting Parties 

deliberately excluded a “clean hands” clause from the Euroasia BIT. The Tribunal should not 

import such a requirement into the Euroasia BIT contrary to the Contracting Parties’ intentions. 

This is particularly true given that there are compelling reasons for excluding a “clean hands” 

requirement: exclusion ensures that sovereigns cannot avoid their international obligations by 

tolerating a corrupt operating environment. 
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73. Even if the Tribunal relies on the Euroasia BIT’s MFN provision to access the Eastasia 

BIT’s dispute resolution procedures, this does not import the Eastasia BIT’s “clean hands” 

clause. Tribunals have regularly held that relying on a dispute resolution clause from another 

investment treaty does not bring with it additional provisions.167 In Siemens, the tribunal found 

that:  

[C]laiming a benefit by the operation of an MFN clause does not carry with it the 
acceptance of all the terms of the treaty which provides for such benefit whether 
or not they are considered beneficial to the party making the claim.168 

This understanding also reflects the historical development of MFN clauses,169 and is even 

reflected in the ILC's attempts at codifying the law around MFN clauses.170 As such, this 

Tribunal should decline to tie the Eastasia BIT’s “clean hands” clause to Claimant's option to 

access the Eastasia BIT’s dispute resolution provision through the Euroasia BIT’s MFN 

provision.  

74. Finally, there is no implied “clean hands” doctrine in international law. Although some 

tribunals have applied a legality standard to specific facts,171 the “clean hands” principle is not a 

settled standard in investment arbitration. In Yukos, the tribunal rejected Russia’s attempt to 

invoke the “clean hands” doctrine.172 In fact, the tribunal noted that Russia was unable to cite a 

single majority decision holding that “unclean hands” could serve as a bar to a claim under 

general principles of international law.173 This Tribunal should reach the same conclusion and 

decline to import the “clean hands” doctrine to the instant case. 

2. Even if the Tribunal Elects to Import a “Clean Hands” Requirement, There Is 
Still No Bar to Recovery 

75. Respondent is attempting to avoid its international obligations to Claimant’s protected 

investments by alleging that Claimant engaged in corrupt conduct rendering his investments 

illegal.174 But: (a) Respondent has offered no substantiated evidence to support this claim; and 

(b) even if there were evidence of corrupt conduct, Respondent is estopped from denying the 
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legality of Claimant’s investment on the basis of its own officials’ corrupt conduct after 

accepting Claimant’s investment for sixteen years.    

a. There Is No Substantiated Evidence of Corrupt Conduct by Claimant 
76. Respondent has provided no substantiated evidence that Claimant’s environmental 

license was procured illegally. Mere allegations are not sufficient to show illegal action. In 

Plama, the claimant misrepresented his role as an investor.175 In Inceysa, the investor provided 

false information about its financial status, the experience and ability of its administrator, and the 

identity and experience of a strategic partner supporting the claimant’s bid.176 These cases 

involved overwhelming misrepresentations by the investor about the nature and validity of the 

investment. As these cases indicate, tribunals only apply the “clean hands” doctrine where there 

is substantiated evidence of illegal conduct that affected the operations or the character of the 

investment itself. 

77. Here, there is no substantiated evidence that any corrupt conduct took place, much less 

conduct that affected the operations or the character of Claimant’s investment. The record 

establishes only that Peter Explosive met with the President of the NEA in 1998, and 

subsequently received an environmental license.177 A criminal investigation and charges178 do 

not equal a conviction. The Tribunal should not find evidence of corruption on such attenuated 

grounds. 

78. Indeed, the criminal charges could be a deliberate defense tactic by Respondent to avoid 

its treaty obligations. The investigation into Claimant was a result of public pressure following 

the media scandal surrounding the conviction of the President of the NEA.179 The record 

indicates no prior history of misconduct or corrupt dealings by Claimant. There is also no 

evidence that any aspect of Claimant’s operations was alleged to be invalid or otherwise illegal 

during the sixteen years of operation prior to investigation by the General Prosecutor’s Office. 

The “clean hands” doctrine therefore does not bar recovery in this case.  
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b. Respondent Is Estopped From Invoking the “Clean Hands” Doctrine Due to 
Its Own Conduct 

79. Even if the alleged corrupt conduct did occur, which the record does not establish, 

Respondent cannot avoid its treaty obligations as a result of its own officials’ corruption after 

accepting the validity of Claimant’s investment for over sixteen years. 

80. A number of recent arbitral panels have rejected respondents’ attempts to invoke the 

“clean hands” doctrine in disputes involving contracts procured through corruption.180 Accepting 

a “corruption defense” in such cases may constitute a denial of the right to be heard,181 and 

would risk undermining tribunals’ authority over otherwise meritorious claims. Indeed, the 

defense may encourage public officials to engage in corruption, or might dissuade countries from 

adopting clearer domestic anticorruption laws.182 Respondent should not benefit from its own 

“unclean hands.” 

81. Respondent is further estopped from relying on the “clean hands” doctrine because it 

accepted the validity of Claimant’s investment for over sixteen years. Tribunals have repeatedly 

held that “a host state which has for some time tolerated a legal situation is thereafter precluded 

from insisting later, against the investor, that the situation was unlawful from the beginning.”183 

In Southern Pacific, the tribunal held that state action “cloaked [the contract] with the mantle of 

Government authority and communicated as such to foreign investors who relied on them….” 184 

Similarly, the Kardassopoulos tribunal rejected the state’s argument that the investment was 

illegal and therefore not protected by the relevant BIT: 

Georgia never protested nor claimed that these agreements were illegal under 
Georgian law...Respondent created a legitimate expectation for Claimant that his 
investment was, indeed, made in accordance with Georgian law and, in the event 
of breach, would be entitled to treaty protection.185 
 

82.   In this case, Respondent’s authorities consistently treated Claimant’s investment as legal 

and valid from the time they issued the license over sixteen years ago. This created a legitimate 

expectation that Claimant’s investment was protected under Respondent’s treaty obligations. 
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Respondent cannot now, after a single investigation not yet adjudicated by a court of law, argue 

that Claimant did not have a valid investment after having enjoyed the benefits of the investment 

for over sixteen years.  

83. In sum, Claimant has made an investment entitled to the full protection of the Euroasia 

BIT. There is no “clean hands” requirement applicable to the instant case, and even if there were, 

it would not bar recovery.  

B. Respondent’s Sanctions Amounted to an Expropriation of Claimant’s 
Investments  

84. Respondent’s conduct violates the Euroasia BIT’s expropriation provisions. The 

sanctions introduced by the Executive Order (1) constitute an indirect expropriation and (2) the 

expropriation of Claimant’s property was unlawful.  

1. Respondent’s Executive Order Indirectly Expropriated Claimant’s Investment 
85. Respondent’s conduct meets the definition of expropriation under the Euroasia BIT, 

which provides that “Investments by investors...may not...indirectly be expropriated, nationalized 

or subject to any other measure the effects of which would be tantamount to expropriation...”186 

Respondent indirectly expropriated Claimant’s investment in Rocket Bombs because the 

sanctions: (a) substantially deprived Claimant of his investment and (b) interfered with 

Claimant’s legitimate investment-backed expectations. 

a. Respondent’s Sanctions Substantially Deprived Claimant of His Investment 
86. A measure that deprives or restricts property, or a measure having a similar effect to one 

that deprives or restricts property, is an expropriation.187 The Pope & Talbot tribunal recognized 

that a “substantial deprivation” such that the owner will not be able to “use, enjoy, or dispose of 

the property” would be “sufficiently restrictive to support a conclusion that the property has been 

‘taken’ from the owner.”188 The Starrett tribunal defined “indirect expropriation” as a severe 

interference with property rights: 

[I]t is recognised in international law that measures taken by a State can interfere 
with property rights to such an extent that these rights are rendered so useless that 
they must be deemed to have been expropriated, even though the State does not 
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purport to have expropriated them and the legal title to the property formally 
remains with the original owner.189  

87. The Executive Order depriving Claimant of all current and future use of the production 

facilities in which he holds a 100% share is such an expropriatory measure. Claimant no longer 

has control over the operation of his facilities—the Executive Order suspends all contracts with 

Claimant, resulting in a halt of production because all of Claimant’s suppliers were operating in 

Oceania. Furthermore, Claimant cannot sell his shares because his “property and interest in 

property” may not be “transferred, paid, exported, withdrawn, or otherwise dealt in.” 190 Even if 

Claimant could find suppliers outside of Oceania, any goods produced are subject to export 

restrictions and cannot be sold domestically. Even if Claimant still retains title to his assets, he 

has no viable business. Thus, “what was destroyed was the commercial value of the 

investment.”191  

88. Interference with Claimant’s contractual rights are also a substantial deprivation rising to 

the level of expropriation. The Revere Copper tribunal found an expropriation where the 

claimant’s “control of the use and operation of its properties [was no] longer effective in view of 

the destruction by government action of its contract rights.”192 Similarly, the Executive Order in 

this case has released contractual obligations of all of Rocket Bombs’ suppliers.193 As a result of 

the destruction of these contractual rights, Oceania has effectively voided Claimant’s contract 

with Euroasia.  

89. Thus, Respondent indirectly expropriated Claimant’s investment because its broad 

sanctions against Claimant’s property and interest in property and the invalidation of Claimant’s 

contracts with suppliers in Oceania substantially deprive Claimant of the use and value of his 

investment.  

b. Respondent’s Actions Interfered With the Claimant’s Legitimate, Investment-
Backed Expectations 

90. Claimant’s legitimate expectation of a continued ability to do business in Oceania was 

violated by the Executive Order. Tribunals may find indirect expropriations where investors’ 
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legitimate investment-backed expectations are violated. 194 Legitimate expectations are assessed 

at the time of making the investment from the point of view of the investor, not the state.195 At 

the time that Claimant purchased shares in Rocket Bombs in February 1998, and at the time that 

Claimant concluded its six-year contract with Euroasia on 28 February 2014, Claimant had valid 

expectations that he would be able to continue operating his factory, evidenced by his signing a 

new contract with the Euroasian government.  

91. Respondent’s past conduct induced such expectations. Expectations can be based on 

“assurances explicit or implicit, or on representations made by the State which the investor took 

into account in making the investment.” 196 Respondent’s NEA had issued Rocket Bombs an 

indefinite environmental license authorizing arms production, allowing Claimant to operate the 

facilities.197 Claimant could not have reasonably anticipated that further regulations or sanctions 

would render compliance, and therefore continued operation of the facility, impossible. 

92. Moreover, Claimant could not have foreseen Euroasia’s annexation of Fairyland or the 

consequences that followed. In Tecmed, the tribunal found that an unforeseen environmental 

measure and its effects to amount to an expropriation because: 

[T]he political and social circumstances . . . which conclusively conditioned the 
issuance of the Resolution, were shown with all their magnitude after a substantial 
part of the investment had been made and could not have reasonably been 
foreseen by the Claimant with the scope, effects and consequences that those 
circumstances had.198  

93. Since Claimant’s initial investment in 1998, he has made production line improvements 

to conform to all Oceania’s legal requirements,199 and has concluded two contracts, extending 

beyond 2014, with Euroasia’s Ministry of National Defence.200 Similar to Tecmed, a substantial 

part of the investment had been made by the time the Executive Order was issued and Claimant 

could not have foreseen such a circumstance that would lead Oceania to sanction his business 

permanently, without any capacity to conform to legal requirements. 
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94. Thus, given that the Executive Order substantially deprived Claimant of his investment 

and interfered with his legitimate investment-backed expectations, Respondent’s conduct 

amounts to an indirect expropriation.  

2. Expropriation of Claimant’s Investment Was Unlawful as Respondent’s 
Conduct Violated Article 4 of the Euroasia BIT 

95. While the Euroasia BIT envisages situations in which expropriations may be lawful,201 

Respondent’s actions do not amount to a lawful expropriation. Under the Euroasia BIT, 

investments may not be directly or indirectly expropriated “except for the public purpose.” 

Further, any expropriation must be carried out with due process, “on a non-discriminatory basis,” 

and must be accompanied by prompt, adequate and effective compensation.202 Although the 

Executive Order can be said to serve a public purpose, Respondent’s conduct amounts to 

unlawful expropriation because: (a) the expropriation of Claimant’s investment was not 

promptly, adequately or effectively compensated; (b) Respondent acted in a discriminatory 

manner; and (c) the expropriation violated Claimant’s right to due process. 

a. Respondent Did Not Duly Compensate Claimant for the Expropriation 
96. In the event of an expropriation, the Euroasia BIT requires “restitution, indemnification, 

compensation or other valuable consideration” for the expropriation to be considered lawful.203  

Actions undertaken to address:  

[D]ifficulties [that] not have serious emergency or public hardship connotations, 
or wide-ranging and serious consequences, may not be considered from the 
standpoint of the Agreement or international law to be sufficient justification to 
deprive the foreign investor of its investment with no compensation. 204  

Even measures that are legitimate and serve a public service may give rise to a compensation 

claim. 205 Pursuit of a public purpose does not immunize a government from a claim of 

expropriation.206 Tribunals have frequently enforced such compensation in the past.207 Thus, in 

any case, because Respondent has indirectly expropriated Claimant’s investment, Respondent 

owes Claimant fair compensation as provided by the Euroasia BIT.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
201 Euroasia BIT Art. 4.1, R-42.  
202 Euroasia BIT Art. 4.1, R-42. 
203 Euroasia BIT Art. 4.2, R-42. 
204 Tecmed ¶147. 
205 See Azurix ¶¶310–311.  
206 See Vivendi ¶7.5.21. 
207 Santa Elena ¶71; Continental Casualty ¶¶276–277; Unglaube ¶¶203–205. 



!  
!

 
 

32 

b. Respondent’s Executive Order Discriminated Against Claimant  
97. Under the Euroasia BIT, expropriations must be carried out “on a non-discriminatory 

basis.”208 The Tribunal does not have to find discriminatory intent in order to find in favor of the 

Claimant.209 In the arms production sector, Claimant’s company was the only one designated by 

the sanctions.210 Respondent has not provided any evidence that Claimant’s business threatens 

Oceania’s national security and foreign policy, the stated purposes of the Executive Order.211 As 

an inquiry into Respondent’s intent is unnecessary, Respondent’s Executive Order amounted to 

discrimination against Claimant. 

c. Respondent’s Imposition of Sanctions Violated Claimant’s Right to Due 
Process 

98. In order for an expropriatory measure to satisfy due process of law, the Respondent must 

have given Claimant a legal procedure, such as reasonable advance notice, a fair hearing, and an 

unbiased and impartial adjudicator, to give the investor a reasonable chance within a reasonable 

time to have his claims heard.212 There is no indication that Claimant had an opportunity to 

challenge its inclusion on the sanctions list. The Executive Order and Respondent’s designation 

of companies for sanctions were not “transparent and predictable” in any way.213  

99. In sum, Respondent’s actions amount to an indirect expropriation of Claimant’s 

investment. This indirect expropriation was also unlawful: in failing to duly compensate 

Claimant, in discriminating against Claimant’s investments, and in depriving Claimant of due 

process of law, Respondent’s expropriation violated the terms of Article 4 of the Euroasia BIT.  

C. Claimant Is Entitled to Full Reparation for Respondent’s Violation of the 
Euroasia BIT 

100. Respondent is solely responsible for Claimant’s injury and cannot invoke the doctrine of 

contributory negligence to reduce the amount of damages. Claimant submits that: (1) Respondent 

should make full reparation for its internationally unlawful expropriation; (2) Claimant did not 

contribute to the injury by acting a negligent manner; and (3) even if Claimant did act 
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negligently, Respondent’s sanctions would have rendered the investment worthless, making the 

Executive Order the sole cause of injury. 

1. Respondent Must Make Full Reparation for Its Intentional and Illegal 
Expropriation 

101. Respondent must make full reparation for the injury to Claimant’s investment. The 

obligation to make full reparation is a basic obligation of states that commit an internationally 

wrongful act.214 Violation of an investment treaty provision is such an act.215 As already noted,216 

Respondent breached the Euroasia BIT by illegally expropriating Claimant’s assets. Thus, 

Respondent is liable for full reparation. 

102. Full reparation should “wipe out all the consequences of the illegal act.”217 The tribunal 

in Chorzów Factory recited the well recognized principle for reparation: 

The essential principle contained in the actual notion of an illegal act—a principle 
which seems to be established by international practice and in particular by the 
decisions of arbitral tribunals—is that reparation must, as far as possible, wipe out 
all the consequences of the illegal act and re-establish the situation which would, 
in all probability, have existed if that act had not been committed.218  

103. The standard for reparation in Chorzów Factory is confirmed by the ILC Articles, which 

state that “[t]he responsible State is under an obligation to make full reparation for the injury 

caused by the internationally wrongful act.”219 Full reparation should seek to “re-establish the 

situation which existed before.”220 

104. In summary, the Chorzów Factory standard and the ILC Articles require Respondent to 

return Claimant to the position Claimant would have been had Respondent not unlawfully 

expropriated Claimant’s investment in Rocket Bombs. 

2. Claimant Did Not Contribute to His Own Injury by Acting in a Negligent 
Manner 

105. Claimant’s action does not meet the definition of “contributory fault” under ILC Article 

39, which provides that:  
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[I]n the determination of reparation, account shall be taken of the contribution to 
the injury by willful or negligent action or omission of the injured State or any 
person or entity in relation to whom reparation is sought.221  

Comment 5 qualifies this, stating that “not every action or omission which contributes to the 

damage suffered is relevant,” and that such an act or omission has to “manifest a lack of due care 

on the part of the victim of the breach for his or her own property or rights.”222 Although Article 

39 of the ILC Draft Articles is located under Part II, which is concerned with claims between 

states, tribunals have repeated applied the same provision for claims brought by individuals.223 

Claimant’s actions do not exhibit such a lack of due care because: (a) Claimant had no advance 

notice of any potential political risk; and (b) Claimant only engaged in common business 

practices, not speculative behavior. 

a. Claimant Cannot Be Found Contributorily Negligent Because He Had No 
Advance Notice of Any Potential Political Risk 

106. Claimant could not have reasonably foreseen the political turmoil following the 

annexation of Fairyland. In determining whether an investor knew or reasonably should have 

known of the risks associated with an investment, tribunals look to events leading up to the harm. 

In Gemplus, the tribunal held that if a respondent state was unable to discover a third party’s 

criminal history, the claimant investor could not reasonably be held responsible for knowing that 

fact, and thus the respondent bore full responsibility for the injury.224  In contrast, in RosInvest, 

the investor was effectively on notice of the risk of tax evasion by Yukos because the company 

was already under investigation for tax evasion by the Russian government, and its stock price 

had recently plummeted.225 Because the investor was on notice and should reasonably have 

known of the risk to the investment, the tribunal reduced the amount of award.226 

107. The facts of the instant case more closely resemble those in Gemplus. Euroasia played no 

role in Fairyland’s peaceful reunification until after Claimant had finalized its investment by 

concluding a new contract with Euroasia.227 Respondent has not provided any evidence to show 

that the government of Oceania itself was even aware of the potential of a peaceful annexation. 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
221 ILC Articles Art. 39. 
222 ILC Articles Art. 39, cmt. 5. 
223 See MTD Annulment; See also Gemplus ¶11.12; Occidental ¶673; Stati ¶1331. 
224 Gemplus ¶¶11–14. 
225 RosInvest, Award ¶115. 
226 RosInvest, Award ¶634. 
227 Facts ¶15, R-35–36 



!  
!

 
 

35 

Like the government of Argentina in Gemplus, Oceania did not issue any warning, public notice 

or recommendation in anticipation of the annexation, which suggests that Respondent was just as 

unprepared as Claimant. There was no indication of any wrongdoing like the investigation in 

RosInvest that would have alerted Claimant to a potential problem. 

108. Additionally, given that Claimant had introduced jobs and improved living standards in 

Valhalla,228 it was especially reasonable for Claimant to rely on his and his company’s ties to the 

community, even during periods of trying international relations. Even if Claimant had 

anticipated an intervention from Euroasia, he could not have anticipated that Respondent would 

impose such drastic sanctions targeting Claimant, particularly at a time when there is deep 

division in the international community regarding whether Euroasia even committed any 

violation of international law.229 With no possible way of foreseeing the unfolding events, 

Claimant made the most reasonable decision possible to maintain his contract relationship with 

the Euroasia Ministry of National Defence. To do otherwise may have risked a breach of 

contract, and would have certainly endangered Rocket Bombs’ future. 

b. Claimant Cannot Be Found Contributorily Negligent Because He Engaged in 
Common Business Practices, Not Speculative Behavior 

109. Claimant’s decision to continue supplying equipment and to renew his contract with 

Euroasia merely constitutes common business practice. “Common business practice,” in contrast 

with “speculative investment,” does not constitute negligent behavior.230 In Enron, the tribunal 

rejected Argentina’s argument that the investor’s “aggressive leveraging policy” significantly 

increased the company’s “vulnerability to changing economic conditions,”231 and instead found 

the investor’s leveraging was “reasonable by industry standards and close to that advised by the 

regulator.”232 In contrast, the investor in RosInvest had a prior history of “making highly 

speculative investments, against the run of the market . . . backed by aggressive litigation.”233 

110. In this case, Claimant made a good faith investment and did what any businessman would 

do: he honored his contract with his counterparty by completing shipments between 1 January 
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2002 and 1 January 2014.234 Claimant then renewed the contract according to the terms of the 

initial contract when Rocket Bombs was in danger of partial closure after the old contract 

expired.235 During performance of the first contract, Claimant established factories, invested 

resources into modernizing production lines, and significantly improved the condition and 

profitability of the company.236 This contrasts dramatically with RosInvest, where the investor 

voluntarily sought risky and contentious deals, with the intention of bringing claims before the 

tribunal.237 

3. Respondent’s Sanctions Order Was the Sole Cause of Injury 
111. Even if this Tribunal finds that Claimant acted negligently, Respondent’s sanctions order 

would have rendered the investment worthless regardless of Claimant’s actions, and thus was the 

sole cause of injury. In determining whether a respondent’s action is solely or only partially 

responsible for the injury, tribunals ask whether the injury would have resulted regardless of the 

claimant’s action.238 In CME, the partial award recognized that by changing the Media Law,239 

the Czech Republic destroyed “the legal basis (“the safety net”) of the Claimant’s investment.”240 

The tribunal rejected the respondent’s claim that the investor’s minor missteps caused the 

destruction of the company,241 and instead stressed the heavy hand laid by the respondent in 

bringing about the situation, saying that without the respondent’s participation, the claimant’s 

license would not have been rendered useless.242 Similarly, in Hulley, the claimant investor used 

shell companies to feign the auction of the company and also failed to make payments on a 

loan.243 However, the tribunal held that the respondent would have found other grounds for 

“pushing Yukos into bankruptcy”244 regardless of the claimant’s action. As a result, claimant’s 

actions did not warrant a reduction of reward.245 
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112. Similarly, in the current case Respondent’s sanctions order was the direct cause of the 

injury, and the injury would have been the same regardless of Claimant’s action. The Executive 

Order prohibits the transfer, sale, and exportation of property and interests in property of persons 

in arms production services.246 Nothing Claimant could have done would have averted the 

devastating consequences of the sanctions. Thus, the Tribunal should find that Respondent’s 

sanctions order was the sole cause of injury. 

113. In conclusion, Respondent must make full reparation for its unlawful expropriation of 

Claimant’s investment. 

REQUEST FOR RELIEF 
114. For the aforementioned reasons, Claimant respectfully asks the Tribunal to find that: 

1) Claimant is an “investor” within the meaning of Article 1.2 of the Euroasia BIT; 

2) Claimant satisfied the pre-arbitral steps described by Article 9 of the Euroasia BIT 

prior to commencing these proceedings; 

3) Claimant may invoke Article 8 of the Eastasia BIT pursuant to the most-favored 

nation clause in Article 3 of the Euroasia BIT; 

4) Respondent expropriated Claimant’s investment; 

5) The “clean hands” doctrine does not bar Claimant’s recovery; 

6) Claimant did not contribute to the damage suffered by his investment; and 

7) Respondent must pay all costs and attorneys’ fees incurred by Claimant. 

 

Respectfully submitted on 19 September 2016 by 

 

TEAM ELARABY 

On behalf of Claimant 

PETER EXPLOSIVE 
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