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SUMMARY OF FACTS 

1. Peter Explosive (“Claimant”) is a Euroasian entrepreneur-minded man who decided to 

undertake business in the Republic of Oceania (“Oceania” or “Respondent”) through the 

purchase of 100% of the shares in a decrepit company named Rocket Bombs Ltd. (“Rocket 

Bombs”) in February 19981. On that time the company had its operations suspended, 

which was affecting the whole community of Valhalla, since a large number of its residents 

were employees of Rocket Bombs2.  

2. In order to resume production, Claimant needed (i) a capital injection, which he obtained 

with the conclusion of a 15-year contract with a possibility of renewal for supplying the 

government of the Republic of Euroasia (“Euroasia”) on 23 December 19983 (after the 

government of Oceania had denied to Claimant any financial assistance), and (ii) an updated 

environmental license, which he obtained on 23 July 19984. The issuance of environmental 

licenses in Oceania, on that time, was so long and time consuming that Claimant held a meeting 

with the President of the National Environment Authority (“NEA”) in person for obtaining the 

license in a timely manner5.  

3. Claimant managed by his own efforts, professional contacts and business 

expertise to resume operations of Rocket Bombs, which became one of the largest companies 

in its sector and a very successful business6. Moreover, it shall be pointed out that in the whole 

period the company was ran by Claimant never any environmental accident or any other socially 

undesirable event involving the company was noticed. As a matter of fact, Rocket Bomb’s 

revival benefitted the whole community of Valhalla, as more people from Valhalla than ever 

before were working for Rocket Bombs7. 

4. On 1 May 2014, after 15 years of successful operations, the Oceanian government 

issued an Executive Order that completely blocked all the assets connected to Claimant and 

Rocket Bombs. He could neither conduct the business, nor sell it8. The purported reason for 

 

1 Facts, p. 32, ¶ 2.  
2 Facts, p. 33, ¶ 2. 
3 Facts, pp. 33-34, ¶¶ 7-8. 
4 Facts, p. 33, ¶ 6. 
5 Facts, p. 33, ¶ 6. 
6 Facts, p. 34, ¶ 12.  
7 Facts, p. 34, ¶ 12. 
8 Facts, p. 36, ¶ 17. 
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that was a peaceful and bloodless territorial change regarding Claimant’s homeland, Fairyland9. 

The people of Fairyland had held a referendum and decided to separate from Eastasia and return 

to Euroasia10. As a result of the Executive Order, Claimant’s and Rocket Bombs’ assets were 

blocked and could not be transferred, paid, exported, withdrawn, or otherwise dealt in11. 

5. Therefore, realizing his company had been indirectly expropriated by the Oceanian 

government, without chances of overcoming the situation, he tried to settle amicably the issue 

with the Oceanian government on 23 February 2015, but the government shown no interest in 

solving the problem12. 

6. Furthermore, the Oceanian government has been using a baseless allegation that 

Claimant obtained the environmental license through improper means as an excuse for denying 

compensation for Claimant's investment13. Besides that, it is undisputed that Rocket Bombs 

was operating in total compliance with the Environment Act 1996 when the Executive Order 

was issued14.   

7. Thus, on 11 September 2015 Claimant submitted the request for arbitration to 

this Tribunal under the Euroasia-BIT15, since on 23 March 2014 he had been officially 

recognized as a Euroasian national16. 

8. Hence, in the following chapters of this memorial Claimant submits his arguments on 

why this Tribunal shall: 

1. find that the Republic of Oceania has expropriated Claimant’s investment by 

the implementation of the sanctions and introduction of the Executive Order of 1 May 

201417;  

2. award compensation to Claimant in value no less than 120,000,000 USD, with 

interest as of the date of issuance of the award18.  

 

9 Facts, p. 35, ¶ 14. 
10 Facts, p. 34, ¶ 14; Procedural Order No. 2, p. 55, ¶ 2. 
11 Exhibit C2, p. 52, Section 1.  
12 Procedural Order no. 3, p. 60,  ¶4 
13 Answer to Request of Arbitration, pp.15-16. 
14 Facts, p. 35, ¶13. 
15 Request for Arbitration, p.3. 
16 Procedural Order no. 3, p. 59, ¶2. 
17 Request for Arbitration, p.6. 
18 Request for Arbitration, p.6. 
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ARGUMENTS 

1. CLAIMANT IS AN INVESTOR PURSUANT TO ARTICLE 1.2 OF 

THE EUROASIA-BIT.  

9. Claimant made an investment according to Euroasia-BIT [1.1] and is a national of 

Euroasia [1.2]. 

1.1. Claimant made an investment according to Euroasia-BIT. 

10. Claimant is an investor pursuant to Article 1.2 of the Euroasia-BIT, which defines 

“investor as someone who invests in the territory of the other contracting party”19. The 

definition of investment therefore shall be constructed in accordance with Article 1.1 of the 

same BIT, which provides a broad definition for ‘investment’ and a suggestive list, including 

assets directly or indirectly invested, as most recent BITs do20. 

11. Claimant’s investment in Oceania consisted in (a) movable and immovable property 

rights and (b) 100% of the shares of Rocket Bombs, (c) claims to the corporation’s money and 

financial values arising out of the performance of its contracts, (d) all intellectual property rights 

and (e) any rights conferred by laws or under contracts, licenses and permits for developing 

economic activities in Oceania. That follows exactly the exemplified types of investment listed 

on Article 1.1 of the Euroasia-BIT. 

12. Schreuer suggests five criteria to identify investment which are often-cited by scholars 

and endorsed by arbitral tribunals21. They are (a) duration, (b) generation of regular profits and 

returns, (c) participation in the risk, (d) substantial commitment of capital and (e) contribution 

to the economic development of the host state.  Claimant’s investment in Oceania fulfilled all 

of them. In addition, as pointed out by Dugan22, arbitral tribunals have had no difficulty 

accepting the purchase of shares23 or ownership of companies24 as investment. 

13. Claimant made a share purchase in 1998, making an otherwise decrepit Oceanian 

company profitable until its expropriation (duration & profits); bore the natural risks of the 

business (risk); committed substantial capital when buying the shares, and also when 

 

19 Exhibit C1, p. 41. 
20 Dugan, p. 250. 
21 Dugan, p. 260. 
22 Dugan, p. 260. 
23 Siag v. Egypt, ¶¶ 18-26.  
24 Kardassopoulos v. Georgia, ¶ 124. 
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developing and improving the company’s production line (capital commitment)25; and created 

many jobs, contributing to the economic and social development of Oceania (contribution to 

the economic development). 

14. In other words, the criteria provided by scholars and endorsed by arbitral tribunals to 

identify the existence of an investment are therefore met. As Claimant made an investment in 

accordance with Article 1.1 of Euroasia-BIT, his investment shall be protected by the treaty.  

1.2. Claimant is a national of Euroasia. 

15. Claimant is a national of Euroasia. First, Euroasia recognizes him as a national 

according to its own domestic law [1.2.1]. Second, he expressly renounced to any other 

nationality he might have had, exercising an option that is protected under international law 

[1.2.2]. Third, international law recognizes him as an effective national of Euroasia, and 

Eastasian laws are not relevant to determine this Tribunal’s jurisdiction [1.2.3]. Fourth, the 

secession of Fairyland from Eastasia was a legal exercise of the right to self-determination of 

its people [1.2.4]. Fifth, Claimant’s Euroasian nationality is valid at domestic and international 

levels regardless of the legal status of the reunification of Fairyland with Euroasia [1.2.5]. 

1.2.1. Claimant is a national of Euroasia according to Euroasian law. 

16. Article 1.2 of the Euroasia-BIT provides that individuals must have “the nationality of 

either contracting party in accordance with its laws”26 to be considered investors. Therefore, 

Claimant’s nationality is primarily governed by the laws of Euroasia. That rule follows from 

the international law principle that nationality is a matter within the domestic jurisdiction of the 

State, which settles, by its own legislation, the rules pertaining the acquisition and loss of its 

nationality27. Indeed, according to Dörr, "the most prominent feature of nationality under 

international law is that it is in principle no matter for international law, but for the domestic 

law of States"28. That approach is well established among scholars29 and arbitral tribunals30. 

 

25 Facts, p. 35, ¶ 13. 
26 Exhibit C1, p. 40. 
27 Crawford, p. 2. 
28 Dörr, ¶ 4. 
29 Schreuer, 2001, p. 1. 
30 Casado v. Chile, ¶¶ 50-63; Tza Yap v. Peru, ¶¶ 52-66; Micula v. Romania, ¶¶ 83-106; Siag v. Egypy, ¶ 143. 
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17. Claimant is Euroasian according to Euroasian laws31; documents (ID card, passport)32 

and official declarations issued by Euroasian authorities are prima facie and sufficient evidence 

of nationality. As the Soufraki tribunal reasoned, great weight shall be accorded to such 

documents by the tribunal, in order to rule on the nationality issue”33. Indeed, they are not only 

prima facie, but also sufficient evidence that Claimant is a national of Euroasia, in the sense 

that they are all the available evidence on what are the terms of Euroasian law in respect of 

nationality. In sum, Claimant is Euroasian under Euroasian laws, exactly as required on Article 

1.2 of the Euroasia-BIT. 

18. Claimant recognizes this Tribunal’s authority in determining the nationality of the 

investor regardless of prior decisions made by other international and local courts, or in 

applying international law principles when ruling on jurisdiction issues. However, there is no 

need to apply international customary law when facts and treaty provisions do not let any 

lacunae, which is the case34.  

1.2.2. Claimant made use of his option of nationality. 

19. Even if this Tribunal finds that it is not possible to confer nationality based solely on 

Euroasian laws, Claimant would still be considered a national of Euroasia because he made use 

of his option of nationality, which is a deeply recognized right in international law35.  

20. Option of nationality means the right of an individual to unilaterally acquire or retain 

nationality and it is grounded both on international customary law and positive law36. What it 

is important to emphasize here is that ‘right of option’ (a) is designed for situations exactly as 

is this case, since the option of nationality is most useful and, consequently, brought in 

situations of state succession37, (b) depends on implementation and regulation under domestic 

law to be effective, and (c) is widely recognized and used in international law. 

21. In the present case, Euroasian authorities granted people of Fairyland, including 

Claimant, the exercise of an option of nationality under its domestic laws, in a state succession 

 

31 Procedural Order No. 2, p. 56, ¶ 4. 
32 Procedural Order No. 2, p. 56, ¶ 4. 
33 Schreuer, 2015, p. 7. 
34 Dugan, 304. 
35 Ronen, pp. 6-7. 
36 Ronen, ¶¶ 9-12. 
37 Draft Articles on Nationality, Articles 22, 23 and 26. 
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context. The amendment of the Citizenship Act follows the international trend of allowing 

people to opt for their nationality in special circumstances38, which was developed especially 

in the post-Word War I period, when peace treaties involving Austria, Hungary and Turkey "for 

the first time provided to individuals the right of option into the successor states' nationalities"39. 

22. Claimant has made use of his right of option expressly choosing Euroasian as his only 

nationality40, giving up of any others he had before. He is thus a national of Euroasia by his 

own will, which was exercised through an individual right conferred to people in international 

law and regulated by Euroasia’s domestic legislation. 

1.2.3. Claimant is an effective national of Euroasia.  

23. Claimant is an effective national of Euroasia and that suffices to determine that he 

cannot be excluded from the provisions of the Euroasia-BIT41. All the surrounding facts are 

evidence of his effective link with Euroasia, once they prove that Claimant is indeed more 

closely connected with the Euroasian population than with that of any other State42, and, as the 

tribunal of Olguín v. Paraguay reasoned, “there is no way third parties’ internal rules can affect 

that”43. 

24. As decided in Nottebohm, nationality  

“is a legal bond having as its basis a social fact of attachment, a genuine connection 

of existence, interests and sentiments, together with the existence of reciprocal rights 

and duties. It may be said to constitute the juridical expression of the fact that the 

individual upon whom it is conferred is in fact more closely connected with the 

population of the State conferring nationality than with that of any other State. It 

constitutes a translation into juridical terms of the individual’s connection with the 

State which has made him its national.”44 

25. There is no more genuine nationality link than the one between Claimant and Euroasia: 

(i) Claimant was recognized by Euroasia as its national after expressly applying for Euroasian 

citizenship and renouncing the Eastasian one, (ii) Claimant has an ID Card and passport issued 

by Euroasian authorities45, which are indisputably prima facie and sufficient evidence on his 

effective nationality46, (iii) Claimant has cultural and family roots in Euroasia, (iv) Fairyland, 

 

38 Draft Articles on Nationality, Articles 22, 23 and 26. 
39 Ronen, ¶ 15. 
40 Procedural Order No. 2, p. 56, ¶ 4. 
41 Olguín v. Paraguay, ¶ 61. 
42 Nottebohm, p. 23. 
43 Olguín v. Paraguay, ¶ 62. 
44 Nottebohm, p. 23. 
45 Procedural Order No. 2, p. 56. 
46 Schreuer, 2015, p. 7. 
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his birthplace, is now part of Euroasian territory. Moreover, (v) he bore the risks for seeking 

relief for the suffered expropriation under Euroasia-BIT instead of Eastasia-BIT, provided that 

it would be easier to do it under the latter, since Respondent would then not make objections in 

that point. All these are incontestable evidence of the genuine effective link of nationality 

between him and Euroasia. 

26. For all these reasons, Claimant meets the effective nationality test as stated in 

Nottebohm, and Respondent cannot invoke internal rules of Eastasia to set aside his effective 

nationality. As reasoned in Olguín v. Paraguay, Respondent would only be able to invoke 

Eastasian internal rules on nationality if there was not an effective link between Claimant and 

Euroasia47. The rationale behind this decision is that domestic law is not a ground for denying 

nationality defined by international law, especially when that law is in conflict with 

Euroasia’s48.  

27. Claimant has shown that he is a national of Euroasia according to Euroasian law, as 

required in Article 1.2 of the Euroasia-BIT, and that he is an effective national of Euroasia 

under international law, meeting the requirements settled in the Nottebohm test. As Claimant is 

a national of Euroasia, there is no reason for denying him protection under the Euroasia-BIT. 

1.2.4. The unification between Euroasia and Fairyland was a legal exercise of 

the right to self-determination of people of Fairyland. 

28. The secession of Fairyland from Eastasia and its reunification with Euroasia is grounded 

on the right to self-determination of people of Fairyland. Three issues shall be addressed in this 

sense. First, secessions today are lawful under international law when based on the right to self-

determination of people, under specific circumstances49. Second, there is plenty of evidence 

that indicates the secession of Fairyland was a lawful act derived from the legal exercise of the 

right to self-determination. Third, the territorial change herein discussed is a factual reality 

whose lawfulness, if disputable, can only be judged by the international community50.  

29. Until the present moment, unfortunately, there is no effective judgment made by the 

international community at any way regarding the secession's legitimacy, which means its 

legality cannot be a legit ground for deciding Claimant's nationality. Deciding on such grounds 

 

47 Olguín v. Paraguay, ¶ 62. 
48 Olguín v. Paraguay, ¶ 62. 
49 Thürer and Burri, 2009, ¶ 8. 
50 Oeter, ¶ 37. 
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would aggravate uncertainties, lead to undesired consequences and cause damages to both 

parties as well as to the international community as a whole. 

30. Although there is no express right to secession in international law, it is today widely 

accepted that the UN Charter settles, in Article 1.2, the right to self-determination as an 

elementary structuring principle of the legal world, regarded both as a basic purpose of the 

Organization and a fundamental legal principle51. It is also referred as norm of jus cogens, being 

mentioned as one of the few norms of international law which have a peremptory character52. 

This comprehension takes self-determination as a ground for a lawful secession under 

international law.  

31. According to Thürer and Burri, the right to secession might be activated under 

exceptional circumstances, directly conditioned to the right to self-determination of peoples53. 

Such circumstances are subject to a case-by-case analysis: (i) the lack of participation of the 

people in political issues, (ii) the existence of a defined territory related to the secession claim54, 

(iii) the blocking of the exercise of self-determination55, (iv) the holding of a referendum 

concerning the will of people to separate56 and (v) the cultural identity among individuals are 

factors which are usually taken into account. 

32. In the present case, it is verified that:  

(a) a referendum was held in Fairyland, and Eastasian government authoritatively 

declared it was invalid57, even though there is no such prohibition on Eastasian 

Constitution58, therefore blocking the right to self-determination as well as 

violating the right to political participation of Fairyland's people; 

(b) Fairyland’s people has a cultural identity and is not only culturally different from 

the majority of Eastasia’s, but it is much more identified with people of Euroasia59; 

 

51 Oeter, ¶ 1. 
52 Oeter, ¶ 1. 
53 Thürer and Burri, 2009, ¶ 16. 
54 Oeter, ¶ 25. 
55 Thürer and Burri, 2009, ¶ 17. 
56 Oeter, ¶ 25. 
57 Facts, p. 35, ¶ 14. 
58 Procedural Order No. 2, p. 55, ¶ 2. 
59 Facts, p. 35, ¶ 14. 
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(c) Fairyland has already been part of Euroasia before60, and it only became part of 

Eastasia due to an unlawful annexation suffered after World War I61; 

(d) the secession occurred in total respect to humanitarian principles, since it was 

bloodless and peaceful62; 

(e) Fairyland people occupies a defined territory, which complies with the state 

practice that the subjects of self-determination are pre-determined political entities 

with a clear territorial basis63. 

33. Hence, there is plenty of evidence supporting the conclusion that the secession of 

Fairyland from Eastasia was a legal exercise of the right to self-determination of Fairyland’s 

people, provided there are exceptional surrounding circumstances, which constitute legal 

grounds for sustaining the lawfulness of the secession. 

34. Unfortunately, the recognition of a territorial change’s lawfulness is a process that only 

takes place at the international community64. It is up to it to recognize the legitimacy of such 

acts65. Insofar, many States have expressed their support to the reunification66, but no decisions 

regarding the territorial change were held by international competent courts, nor the United 

Nations has issued any official declaration67. As a matter of fact, one could even argue that a 

process of silent acquiescence in view of the territorial change is taken place. The recentness of 

the ongoing facts, however, prevents a more substantiate analysis of how the international 

community regards the reunification. No definitive positions were taken.  

35. The absence of a defined position by the international community, including 

international courts, regarding the legality of the secession makes impossible deciding 

Claimant’s nationality under such grounds, since this Tribunal is incapable of overcoming the 

lack of state practice and international courts’ decisions regarding the legality of Fairyland’s 

secession. An arbitral award made by this Tribunal would not have effects on the international 

community in respect of the territorial change in Fairyland. Deciding Claimant’s nationality 

 

60 Procedural Order No. 3, p. 61, ¶ 9.  
61 Procedural Order No. 3, p. 61, ¶ 9. 
62 Facts, p. 35, ¶ 14. 
63 Oeter, ¶ 27. 
64 Oeter, ¶ 30. 
65 Saxer, ¶¶ 362-368. 
66 Facts, p. 36, ¶ 16. 
67 Procedural Order No. 2, p. 56, ¶ 3. 
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based on that would aggravate uncertainties and generate risks, in the sense that any decision 

made under such grounds could be manifestly contradictory to the opinion of the international 

community. 

36. Therefore, although plenty of evidence indicates that the secession of Fairyland from 

Eastasia was a lawful exercise of the right to self-determination, Claimant submits this Tribunal 

shall not decide its jurisdiction based on the secession’s lawfulness, since this issue is unsettled 

under international law and it does not need to be decided by this Tribunal, considering that 

defining the effective nationality of the investor is sufficient for establishing jurisdiction68. Any 

decision in this matter could be in contradiction to international law.  

1.2.5. Claimant’s Euroasian nationality does not depend on the legality of the 

territorial change69. 

37. Wrongfulness does not mean nullity in international law. Unlike domestic systems, 

international law operates under the effectiveness principle: even wrongful acts produce legal 

effects70. Moreover, even invalid acts may entail valid legal effects in specific circumstances, 

as in the acquisition of nationality. That unique trait of international law has three consequences 

for this case. First, any objection to Claimant's Euroasian nationality based on the wrongfulness 

of the territorial change is meritless71. Second, objections to Claimant’s nationality must be 

directly made against the nationality itself, not as a consequence of other invalidities72. Third, 

Claimant's Euroasian nationality is valid under international law, since none of the required 

criteria to configure nullity on international level were met.  

38. The centuries-old theoretical difference between wrongfulness and invalidity has a 

significant practical consequence: even if in breach of international law, an act is always valid73. 

A wrongful act may give rise to state responsibility, but it will still produce all its legal effects74. 

The rationale is the absence of an obligatory or natural judge in the international scenario, which 

is competent to ascertain the recurrence of the conditions required by law for nullity. The role 

is then replaced by the duty of third-party subjects to consider, diffusely, an unlawful act or 

 

68 Olguín v. Paraguay, ¶¶ 61-62. 
69 Baade, p. 555-556. 
70 Reisman and Pulkowski, ¶¶ 4-5.  
71 Kohen, p. 197. 
72 Reisman and Pulkowski, ¶ 2. 
73 Eastern Greenland, p. 95, Judge Anzilotti, Dissenting vote. 
74 Milano, p. 135. 
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situation deprived of its legal effects75. Thus, any argument attacking Claimant’s nationality 

through the mere wrongfulness of the territorial change is necessarily unsuccessful, since 

wrongfulness is not a sufficient criterion for nullity in international law76. 

39. Claimant’s nationality also does not depend on the legal status of Fairyland’s territorial 

change because a null act may form a basis for other valid legal acts depending on the pursued 

policies77. Conferment of nationality is one of them78. According to Hofmann, States usually 

recognize the citizenship of people in “annexed” territories without prejudice of its de jure non-

recognition policy due to humanitarian considerations, aiming the interests of the affected 

population79. Therefore, any consideration regarding the validity of Claimant’s nationality must 

be directly referred to it. 

40. Moreover, an act is only void in international law if the aggregate of interactions of all 

participants in the scenario is capable of producing (i) a sufficiently authoritative determination 

of the unlawfulness accompanied by (ii) a sufficient commitment on the part of effective actors 

to induce an actual change which more closely approximates such an authoritative decision in 

the present case.80 None of the aforesaid criteria are here met. The territorial change may have 

divided opinions in the international community, but no organized and institutional response 

was taken81 in respect of the concession of Euroasian nationality to people of Fairyland. The 

UN Security Council did not take any measure in respect of it82. The legal act which conferred 

Euroasian nationality to Claimant is thus valid.  

41. Finally, it is important to stress that amending the Citizenship Act on the same day 

Euroasia entered in Fairyland83 complies with the international trend84 of avoidance of multiple 

nationality and statelessness of individuals affected by territorial changes. Such objective is 

pursued, for example, on article 10.2 of the Convention on the Reduction of Statelessness, 

which provides that states that acquire territory shall confer its nationality to affected persons 

 

75 Kohen, p. 197. 
76 Reisman and Pulkowski, ¶ 4; Baade, p. 556. 
77 Reisman and Pulkowski, ¶ 3. 
78 Reisman and Pulkowski, ¶ 3. 
79 Hofmann, ¶ 29. 
80 Reisman and Pulkowski, ¶ 4. 
81 Facts, p. 36, ¶ 16. 
82 Procedural Order No. 2, p. 56. 
83 Procedural Order No. 2, p. 56. 
84 Ronen, ¶ 27. 
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to avoid them to become stateless85. The conferment of nationality is a matter primarily 

determined by municipal jurisdiction and there is no treaty or customary law on international 

level capable of ruling sovereign states on this issue86. Therefore, Claimant contends that the 

Citizenship Act was amended in the appropriate moment to avoid the dawn of problems 

concerning the statelessness of individuals. 

42. IN CONCLUSION, for the sake of establishing jurisdiction, Claimant is a national of 

Euroasia. 

2. CLAIMANT WAS NOT OBLIGED TO COMPLY WITH THE PRE-

ARBITRAL STEPS.  

43. The arbitration agreement on Article 9 of the Euroasia-BIT binds Respondent to 

arbitration and can be enforced in spite of the non-compliance with the pre-arbitral steps. First, 

the pre-arbitral steps are not mandatory [2.1]. Second, the interpretation of Article 9 of 

Euroasia-BIT does not preclude direct resort to arbitration [2.2]. Third, the pre-arbitral steps 

would be ineffective to resolve this dispute [2.3]. 

2.1. The pre-arbitral steps are not mandatory. 

44. The pre-arbitral steps stipulated on the Euroasia-BIT cannot be considered a mandatory 

provision that conditions the Tribunal’s jurisdiction to litigation before national courts. Articles 

9.1 and 9.2 of the Euroasia-BIT are designed as a mechanism to shorten the timeframe of 

dispute between parties. The limited period for negotiation and litigation is not a requirement 

to confer justice for the dispute before arbitration, but instead an attempt to make the dispute 

be resolved in the least time possible.  

45. Article 9 of the Euroasia-BIT indicates that parties may litigate and, later, may pursue 

arbitration87. According to Gary Born, the term may is usually used for non-mandatory 

provisions88 and, in the Euroasia-BIT, it provides equal weight for both litigation and 

arbitration. Worth noting that amicable settlement should be attempted to the extent possible89 

and it was likely to fail given the gravity of Respondent’s seizures against Claimant’s 

 

85 Convention on the Reduction of Statelessness, Art. 10.2. 
86 Dörr, ¶ 4. 
87 Exhibit C1, p. 44. 
88 Born and Šćekić, p. 238. 
89 Exhibit C1, p. 44, Art. 9.1 
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investments made on the Executive Order of 01 May 2014. Nonetheless, Claimant has tried to 

settle the dispute through amicable terms anyway, notifying Oceanian Ministry of Foreign 

Affairs of his dispute in February 201590.  

46. Also, the request for negotiating and proceeding to national courts has a procedural and 

directory nature, rather than jurisdictional and mandatory ones91.  It is set as an attempt to limit 

the period through which the disputes will last. The arbitration clause not only provides the 

Tribunal with the final word on the claim, but also demonstrates that the Parties seek quick 

resolution to disputes, instead of imposing a sequence of steps to be sought.  

47. For these reasons, an attempt to seek domestic courts does not consist on a mandatory 

provision to afford jurisdiction to this Tribunal. Claimant is not required to do so in order to 

seek the appropriate forum for hearing the claim and, therefore, there is no obligation to comply 

with the pre-arbitral steps. 

2.2. The interpretation of Article 9 of Euroasia-BIT does not preclude direct resort 

to arbitration. 

48. The Euroasia-BIT preamble demonstrates the States’ intention of providing effective 

means of asserting claims and enforcing rights92. The dispute resolution system prescribed by 

Article 9 of the treaty reproduces this intention by presenting three tiers of resolution. Choosing 

one of them instead of following the whole sequence of steps does not preclude arbitration due 

to deviation of such intention. 

49. The sequence of dispute resolution indicates that Contracting Parties wanted the dispute 

to be flexible, due to the possibility of change from one to another, and ought not to last too 

long, as there are time limits93. In such articles, the underlying principle is to facilitate 

resolution94. The idea of flexibility and efficiency thus guides the interpretation whether the 

States’ interests are present and whether it is possible to bypass such steps95. 

50. In the present case, the benefit of court litigation is only theoretical for Respondent. 

There was no guarantee that it would be effectively resolved through domestic litigation, given 

 

90 Procedural Order No. 3, p. 60, ¶ 4. 
91 Biwater v. Tanzania, ¶ 343. p. 95. 
92 Exhibit C1, p. 40. 
93 Exhibit C1, p. 44. 
94 Biwater v. Tanzania, ¶ 343. 
95 Abaclat v. Argentine, ¶ 579. 
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that Oceanian courts do not always hear claims brought directly based on treaties96. Neither 

there is any preclusion of achieving effective means of justice by Respondent through 

arbitration, as the Tribunal can hear the claim in a timely and effective manner. 

51. In this sense, the disregard with prior steps does not preclude resort to arbitration. If the 

Tribunal refrains from exercising jurisdiction in respect of such sequence, it would be acting 

against the principles of effectiveness and flexibility prescribed by Euroasia-BIT. 

2.3. Compliance with the pre-arbitral steps would be ineffective to resolve the 

dispute. 

52. The recourse to Respondent’s national courts for a period of two years would have been 

ineffective for the purpose of resolving the present dispute. Claimant bypassed the prior steps 

to arbitration as a way of submitting a complex dispute to a tribunal for which both parties 

would confer jurisdiction and would obtain a result in a reasonable time. 

53. It has already been decided in other disputes that pre-arbitral steps can be disregarded 

by the investor when they prove to be ineffective for the purpose of resolving the dispute97. 

Proceeding the dispute to courts after the initiation of arbitration would be unnecessarily 

formalistic in circumstances where there is no evidence that the dispute would be resolved 

within the time agreed by parties98. 

54. Bringing the dispute to arbitration was the only alternative available to avoid the risk of 

ineffectiveness borne by the prior steps. First, the severity of Respondent’s acts against 

Claimant showed no prospective of amicable settlement, as the Executive Order that seized 

Claimant's investments had on its Section 5(a) a waiver of any possibility of negotiation. 

Second, litigation in the courts of Oceania would be useless not only for the risk of the claim 

not being heard99, but also because the claim was unlikely to be resolved within the stipulated 

time of 2 years, as a claim for the set aside of the Executive Order (which caused the dispute) 

would likely last for 3 or 4 years100. In ICC Arbitration, on the other hand, the arbitrators are 

bound to attempt the compliance with a 6-month period to render a final award101. 

 

96 Procedural Order No. 3, p. 60, ¶ 5. 
97 Urbaser S.A. v. Argentine, ¶ 131. 
98 TSA Spectrum v. Argentina, ¶ 112; Lauder v. Czech Republic, ¶190; CMS v. Argentina, Jurisdiction, ¶ 122. 
99 Procedural Order No. 3, ¶ 5. 
100 Procedural Order No. 3, ¶ 6. 
101 Art. 30 of ICC Rules of Arbitration. 
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55. Thus, it would be unreasonable and costly to impose Claimant the obligation of 

litigating in Oceanian courts, with no prospective of having it resolved. Therefore, the bypass 

of the prior steps before arbitration prevails as a more effective way to achieve a resolution 

under the terms of the Euroasia-BIT. 

56. IN CONCLUSION, this Tribunal has jurisdiction and can exercise it regardless of 

compliance with the pre-arbitral steps.  

3. THE MFN CLAUSE ENCOMPASSES THE DISPUTE RESOLUTION 

PROVISION OF THE EASTASIA-BIT. 

57. Because of the MFN clause, Respondent cannot give Claimant a treatment that is less 

favorable than that accorded to any other investor, which includes access to arbitration. First, 

arbitration is a fundamental element of substantive treatment accorded to investors [3.1]. 

Second, compliance with the pre-arbitral steps would amount to a denial of any protection under 

the BIT [3.2]. Third, the BIT itself extends the MFN clause to dispute resolution [3.3]. 

3.1. Independent arbitration is a fundamental protection accorded to investors. 

58. Modern BITs are related to the protection of rights of traders of commerce102. In 

addition, the purpose of a BIT is to protect and promote investments103. A major part of this 

fundamental protection assured to Claimant is originated in the possibility for him to access 

independent arbitration, as follows. 

59. Two important cases have become a landmark when it comes to establishing the scope 

of protection of the investor and the investment under international disputes. The tribunal in 

Suez Sociedad referred to Maffezini to remind the importance of dispute settlement 

arrangements and investor protection104; and Gas Natural insisted on asseverating that 

independent international arbitration is perhaps the most important element in investor 

protection105. 

60. There are five main reasons why arbitration is seen as fundamental106: 

 

102 Maffezini v. Spain, ¶ 54. 
103 Siemens v. Argentina, ¶ 81. 
104 Suez Sociedad v. Argentina, ¶¶ 53-56 and 59, cited by Whitsitt, p. 539. 
105 Gas Natural v. Argentina, ¶ 49. 
106 Noussia, topic 2.2. 
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(i) the desire for secrecy; 

(ii) the appointment of industry expert arbitrators rather than traditional state court 

judges; 

(iii) the use of more flexible procedures than those adopted in traditional courts; 

(iv) the option of using trade norms as the rules of decision107; 

(v) the economy, speed and certainty of the process. 

61. It is extremely important to notice that the tribunal in Maffezini held that hodiernal 

dispute settlement arrangements are inextricably related to the protection of foreign investors 

and assured that those provisions may be extended to the beneficiary of the MFN clause108. In 

National Grid v. Argentina the tribunal went further to say that dispute resolution is “an 

important element to ensure that foreign investors are treated on a basis of parity with other 

foreign investors and with national investors when they invest abroad”109. In the present case, 

Claimant is clearly interested in settling the dispute through the help of an arbitration court, so 

as to ensure his legal protection. 

62. Respondent cannot deprive Claimant of his rights laid on the Article 3 of the Euroasia-

BIT, especially considering the Article 8 of the Eastasia-BIT. This Article 8 is the key to 

recognizing that Respondent is unfair when according a better treatment to other investors while 

excluding Claimant of the five supramentioned advantages of the arbitration courts, compared 

to traditional national ones. Thus, for this unfairness to cease Claimant ought to use the MFN 

clause as a tool as to be treated fairly. This Tribunal shall stop Respondent from violating the 

Euroasia-BIT. 

3.2. Respondent deprives Claimant of his fundamental protection arguing the need 

of pre-arbitral steps. 

63. Euroasia-BIT, on its Article 3, especifically reads that the contracting parties shall 

accord to investments "a treatment that is no less favourable than that accorded to its own 

investors or investors from third-party countries". The argued necessity of the pre-arbitral steps 

consists on a non-favourable treatment which is being imposed by Respondent. Ergo, since 

 

107 Noussia, topic 2.2. 
108 Maffezini v. Spain, ¶¶ 52-56. 
109 National Grid v. Argentina, ¶ 88. 
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Respondent accorded Claimant this non-favourable treatment and the MFN clause is the answer 

to this unfair treatment then there is no reason why one should not apply it. 

64. Respondent may argue that Claimant shall not expand the MFN clause to access Article 

8 of the Eastasia-BIT. Nevertheless, the MFN clause ought to be expanded, naturally, to 

jurisdictional matters. In investor-state arbitration, it is impossible to separate procedural 

matters from substantive treatment as Respondent wills.  

65. In this sense, the Maffezini case was also very important for the international community 

to realize the expansiveness of the MFN clause110. The tribunal stated very clearly that the 

modern developments of the BITs do not allow one to forget that the dispute settlement 

arrangements are linked to material aspects of the treatment accorded111. Also the tribunal in 

Gas Natural v. Argentina asserted that “most-favored-nation provisions in BITs should be 

understood to be applicable to dispute settlement”112.  

66. The ICJ has addressed this subject in the Ambatielos case, stating that the MFN clause 

is a mechanism designed as part of the protection offered under a treaty and part of the treatment 

of foreign investors and investments113. In addition, the tribunal accepted that MFN clauses 

may extend to provisions related to jurisdictional matters. In this sense, the ICJ made it clear 

that “the administration of justice” has to be viewed in connection with the protection of rights 

of traders. Therefore, the administration of justice cannot be excluded from the field of 

application of the MFN clause. 

67. Article 3 of the Euroasia-BIT must be interpreted within the context of the BIT itself. It 

becomes clear, then, that the MFN protection has not been limited to transactions of a 

commercial and economic nature or substantive rights114. This view is also compatible with the 

ruling of the Maffezini tribunal115. 

 

110 Thulasidhass, pp. 9-. 
111 Maffezini v. Spain, ¶ 55. 
112 Gas Natural v. Argentina, ¶ 49. 
113 UN Report IAA, p. 107. 
114 Siemens v. Argentina, ¶ 86. 
115 Whitsitt, p. 538. 



18 

 

68. Ergo, there is no reason why Claimant should comply with the pre-arbitral steps if this 

would imply his deprivation of the protection accorded to him through the Article 8 of the 

Eastasia BIT, which is accessible through the MFN clause. 

69. Even if this Tribunal understands this matter differently, it is always more favourable to 

have the choice between the traditional litigation through national courts and modern 

arbitration116. To put it clearly, if the Tribunal understands that arguing the need of pre-arbitral 

steps is not a violation of Claimant’s fundamental protection accorded by the BIT, then the act 

of not allowing Claimant to choose is a violation of his right of protection. Therefore, one 

arrives to the same conclusion: if Claimant is denied the choice to resolve the dispute through 

arbitration because he is being obligated by Respondent to litigate in national courts then 

Respondent is depriving Claimant of his fundamental protection. 

3.3. The Euroasia-BIT itself extends the MFN clause to dispute resolution. 

70. The Euroasia-BIT implicitly extends the MFN clause to dispute resolutions. Article 3 

of the Euroasia-BIT expresses a list of exceptions to which the MFN treatment would not 

apply117. This means the Contracting Parties already listed the situations in which the Eastasia 

BIT would not be accessible through this MFN clause. As jurisdictional matters are not enlisted 

in Article 3.2, they are accessible through the MFN clause. Therefore, it is not known how 

would one assure that jurisdictional matters have been excluded from the scope of the MFN 

clause, since all of the listed exclusions in Article 3.2 do not mention or refer to jurisdictional 

matters or procedural enforcement. 

71. Following the same ratio, one must notice that the tribunals in Maffezini and Siemens 

have interpreted “silence as an opportunity to extend MFN protection to procedural rights” 118 

and emphasizing “the importance of arbitration as a fundamental right in the international 

investment context”119. That is to say, if the BIT has not explicitly excluded procedural matters 

from the scope of application of the MFN clause then it is expansible. 

 

116 Hochtief v. Argentina, ¶ 100. 
117 Exhibit C1, p. 41, Art. 3.2. 
118 Hochtief v. Argentina, ¶ 100. 
119 Hochtief v. Argentina, ¶ 100. 
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72. That is exactly the case: the Euroasia-BIT did not exclude procedural or jurisdictional 

matters from the application of the MFN clause, be it in the mentioned list of Article 3.2 or 

through the other parts of the treaty. 

73. IN CONCLUSION, arbitration is a fundamental element of protection accorded to 

investors and the compliance with the pre-arbitral steps would amount to a denial of any 

protection for Claimant under the BIT. Additionally, Respondent cannot deny Claimant the 

ability to choose the arbitration courts. The answer to this matter is the MFN clause present in 

the Euroasia-BIT, which has been designed in a way as to allow Claimant to access the Eastasia-

BIT in order to be accorded a MFN treatment in respect of dispute resolution. Finally, any 

objections to the use of the MFN clause to dispute resolution matters have been refuted by case 

law, the doctrine and even the Article 3 of the Euroasia-BIT. 

4. CLAIMANT MADE A PROTECTED INVESTMENT IN THE LIGHT 

OF THE CLEAN HANDS DOCTRINE. 

74. The alleged act of corruption committed by Claimant does not deprive the investment 

from protection in the light of the clean hands doctrine. First, the requirements for the 

application of the doctrine are not met in the present case [4.1]. Second, the alleged corrupt act 

did not influence the investment [4.2]. Third, Respondent is estopped from invoking the clean 

hands doctrine [4.3]. Fourth, the allegation of corruption was not proven in the present case 

[4.4]. 

4.1. The requirements for the application of the doctrine are not met in the present 

case. 

75. On the contrary to Respondent’s statement120, the alleged act of corruption by Claimant 

to obtain the environmental license does not deprive the investment from protection in the light 

of the clean hands doctrine.  

76. The clean hands doctrine is known as part of equity in common law countries.121 In this 

sense, the tribunal in Guyana v. Suriname122 remarked that a violation must be ongoing for the 

clean hands doctrine to apply in order to be consistent with the doctrine’s origins in the laws of 

equity, and its application is limited to situations where equitable remedies, such as specific 

 

120 Answer to Request for Arbitration, pp. 15-16. 
121 Niko v. Bangladesh, ¶ 477. 
122 Guyana v. Suriname, ¶ 420. 
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performance, are sought. Further, the tribunal stated, citing judge Hudson’s reasoning in 

Diversion of Water from the Meuse, “that such circumstances arise where a claimant is seeking 

not reparation for a past violation, but protection against a continuance of that violation in the 

future”123. 

77. Moreover, the application of the principle requires some form of reciprocity, as it is 

expressed by judge Hudson in his individual opinion in Diversion of Water from the Meuse, by 

understanding the clean hands doctrine as  

“a principle of equity that where two parties have assumed an identical or reciprocal 

obligation, one party which is engaged in a continuing non-performance of that 

obligation should not be permitted to take advantage of a similar non-performance of 

that obligation by the other party.”124 

78. Such understanding was applied in Niko v. Bangladesh, in which the State claimed that 

an act of corruption by the investor prevented him from seeking arbitration due to the clean 

hands doctrine. The Tribunal dismissed the claim after analyzing it in the light of three criteria, 

which were based on the understanding of cases that have previously applied such doctrine, 

which are:  

(i) the breach must concern a continuing violation; 

(ii) the remedy sought must be “protection against continuance of that violation in 

the future”, not damages for past violations; and  

(iii) there must be a relationship of reciprocity between the obligations considered. 

79. In the present case, none of these criteria are met, because:  

(i) the violation on which Respondent relies is not continuing, as the alleged 

corruption is a specific act that occurred in July 1998125 to obtain an 

environmental license while not complying with the Environment Act’s 

requirements, which were complied with before the expropriatory act126;  

(ii) the remedy Respondent seeks is the deprivation of protection to Claimant’s 

investment, which is not a “protection against continuance of that violation in 

the future”, since the alleged violation is an isolated act of corruption. Also, 

 

123 Guyana v. Suriname, ¶ 420. 
124 Diversion of Water from the Meuse, Individual Opinion from Mr. Hudson, ¶ 13. 
125 Facts, p. 33, ¶ 6. 
126 Facts, p. 35, ¶ 13. 
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Claimant does not conduct its business in Oceania anymore127, which turns into 

impossible the continuance of that violation in the future ; and 

(iii) there is no relation of reciprocity between the relief which Claimant now seeks 

in this arbitration and the acts in the past which Respondent characterizes as 

involving unclean hands, being the former related to the Executive Order of 1 

May 2014 and the latter related to the obtaining of the environmental license in 

July 1998.  

 

80. Thus, none of the criteria for the application of the clean hands doctrine are met, and so 

Respondent’s allegation on clean hands must be dismissed. 

4.2. The alleged corrupt act did not influence the investment. 

81. Respondent claims that an alleged act of corruption occurred in 1998 deprives the 

investment from protection under the terms of the BIT, without demonstrating the relation of 

such act with the validity of the will to arbitrate.  

82. However, as ruled in the Urbaser v. Argentina, “the illegal or irregular exercise of rights 

attached to assets representing an investment under the BIT cannot lead to a disqualification as 

a valid investment”, rather, “the requirement for compliance with the laws of the Host State is 

focused on the entry and the initiation of the investment”128. This understanding was also 

applied in Metal-Tech v. Uzbekistan129, where the Tribunal considered that the legality 

requirement provided in Article 1.1 of the Israel-Uzbekistan-BIT, which is nearly identical to 

Article 1.1 of the Eastasia-BIT, considered that the investment must be legal when it is initially 

established to be protected by the BIT.  

83. In the present case, the investment was materialized when Claimant bought the shares 

of Rocket Bombs, in February 1998130. The alleged corrupt act did not influence the 

investment’s admission, since it purportedly occurred in July 1998. Thus, it is undisputed that 

the investment’s entry was legal, and the alleged act of corruption was a subsequent conduct 

that does not relate with the legality of the investment, so the investment is not tainted by 

corruption and is protected under the Euroasia-BIT. 

 

127 Facts, p. 36, ¶ 17. 
128 Urbaser v. Argentina, ¶ 260. 
129 Metal-Tech v. Uzbekistan, ¶ 185. 
130 Facts, p. 32, ¶ 2. 
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84. Therefore, the alleged corruption had no relation with the obtaining of the right to 

arbitrate and does not taint the legality of the investment, which deserves protection under the 

Euroasia-BIT. 

4.3.  Oceania is estopped from invoking the clean hands doctrine. 

85. According to the principle of estoppel, Respondent cannot rely on the alleged corruption 

of Claimant because it participated in the corruption through its official [4.3.1] and it condoned 

the corrupt act by not taking measures against it [4.3.2].  

4.3.1. Oceania cannot rely on a corrupt act by its own officials. 

86. Respondent’s hands are unclean to sustain that Claimant’s investment is not protected 

under the Euroasia-BIT due to the alleged act of corruption. Such alleged activity, if true, 

happened due to the participation of Respondent, that acted through its own official, the 

president of the NEA.131    

87. The ARSIWA, which is recognized as a codification of customary international law132, 

states in its article 7 that the  

“conduct of an organ of a State or of a person or entity empowered to exercise 

elements of the governmental authority shall be considered an act of the State under 

international law if the organ, person or entity acts in that capacity, even if it exceeds 

its authority or contravenes instructions.”133  

88. Further, the official commentary to the ARSIWA by the ILC states that “[o]ne form of 

ultra vires conduct covered by article 7 would be for a State official to accept a bribe to perform 

some act or conclude some transaction”134. Thus, the alleged corruption was also committed by 

Respondent.  

89. In Niko v. Bangladesh the tribunal stated in relation to the clean hands doctrine that a 

State committing an illegal conduct may be deprived from complaining of corresponding 

illegalities.135 In the present case, if there was an illegality, Respondent committed that illegality 

as well, thus, it should be deprived from making claims based on such illegalities. 

 

131 Facts, p. 37, ¶ 19. 
132 Noble Ventures, ¶ 69. 
133 ARSIWA, Art.7. 
134 ARSIWA, Commentary to Art. 7, footnote 150. 
135 Niko v. Bangladesh, ¶ 479. 
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90. Also, as recognized by Raeschke-Kessler and Gottwald, if the state could easily avoid 

any obligation resulting from a contract tainted by corruption, it could profit from its own 

violation of international law136. In the present case, if this Tribunal understands that the 

investment is unprotected by the Euroasia-BIT due to the alleged corruption, it would be 

benefiting Respondent for its own illegalities. 

91. Therefore, Respondent is responsible for the alleged corruption and it cannot rely on it 

for its own benefit. 

4.3.2. Respondent condoned the alleged act of corruption. 

92. Respondent condoned the alleged act of corruption from July 1998 until the initiation 

of the Criminal proceedings against Claimant, on 23 June 2015137, that is, for almost 17 years. 

Also, Claimant was informed that it was being investigated for corruption on 5 May 2015, one 

year after the issuance of the Executive Order, on 1 May 2014, which gave rise to the present 

dispute. Whilst Claimant’s business was operating and employing a substantial part of the 

population of the city of Valhalla138, Respondent has not acted in order to prosecute Claimant 

or the President of the NEA, which demonstrates the State’s condonation to the alleged 

corruption. Also, Respondent abstained from randomly visiting Rocket Bomb’s facilities after 

the granting of an environmental license in order to verify if the production line was in 

compliance with the Environment Act, which also demonstrates condonation to the non-

compliance of Claimant. 

93. Respondent only started to investigate Claimant on 5 May 2015139, after the issuance of 

the Executive Order, on 1 May 2014, which expropriated Claimant’s assets. Such fact casts a 

serious shadow on to the reasons behind such investigation, considering that Respondent could 

predict that Claimant would seek damages for the seizure of Rocket Bombs in arbitration, and 

so, by accusing Claimant of corruption, it could dodge its obligations under the BIT by applying 

the clean hands doctrine.  

94. It has been remarked by arbitral tribunals that a state’s jurisdictional objection based on 

violations of its own law should be dismissed, because  

 

136 Raeschke-Kessler and Gottwald, p. 8. 
137 Facts, p. 37, ¶ 19. 
138 Facts, p. 34-35, ¶ 12. 
139 Facts, p. 37, ¶ 19. 
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“principles of fairness should require a tribunal to hold a government estopped from 

raising violations of its own law as a jurisdictional defense when it knowingly 

overlooked them and endorsed an investment which was not in compliance with its 

law”140.  

95. In the present case, the NEA had knowledge of the alleged corruption, as its President 

was the agent of said corruption, which holds Respondent estopped from alleging that the 

investment is not protected because of that. 

4.4. The allegation of corruption was not proven. 

96. The party alleging the clean hands doctrine has the burden of proving the occurrence of 

the act that gave rise to its application, and it must do so in accordance with a high standard of 

proof, which is not met in the present case.  

97. Respondent contends that Claimant’s alleged act of corruption prevents Claimant from 

accessing the protection of the BIT. However, in international arbitration it is axiomatic that 

the burden of proving a claim lies with the party presenting it141, and, as noted by Born, 

“allegations of wrongdoing, particularly serious wrongdoing such as criminal acts, fraud, 

corruption and the like, require more convincing evidence than other facts”142, in order to 

respect Claimant’s presumption of innocence. Such understanding is widely recognized by 

ICSID tribunals, as in the EDF v. Romania143, Siag v. Egypt144, and Saba Fakes v. Turkey cases. 

98. Also, in Saba Fakes, the tribunal concluded that arguments “based on assumptions 

drawn from indirect evidence discussed in other arbitrations”145 did not meet the standard of 

proof to be taken in consideration by the tribunal. In the present case, Respondent supports its 

case in indirect evidence discussed in other proceedings, i.e., in the meeting between Claimant 

and the President of the NEA146 and the fact that Claimant is facing criminal proceedings by 

Oceania’s General Prosecutor’s Office147. Consequently, the allegation of corruption should not 

be considered as evidence in the present case since it did not meet the standard of proof required 

for such allegation. 

 

140 Fraport v. Philippines, ¶ 346. 
141 Riahi v. Iran, ¶ 18. 
142 Born, ¶ 15.09. 
143 EDF v. Romania, ¶ 221. 
144 Siag v. Egypt, ¶ 248. 
145 Saba Fakes v. Turkey, ¶ 130. 
146 Answer to Request of Arbitration, p. 16. 
147 Facts, p. 37, ¶ 19. 
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99. Moreover, by analyzing the facts of the case it is possible to presume that Claimant did 

not commit any act of corruption. The main objective of Claimant in the meeting in which a 

bribery would allegedly have happened was to “try to expedite the decision of the Ministry of 

Environment regarding the subsidy and to secure the resumption of arms production in the 

factories of Rocket Bombs”148.  

100. Even though the issuance of the environmental license was approved, the request for 

subsidy was denied149. After being informed that the subsidy was denied, Peter Explosive 

decided to “act in order to secure the necessary financial resources elsewhere”150. If there was 

bribery by Claimant to obtain the environmental license he would not have to secure the 

obtaining of financial resources to comply with the Environment Act. Instead, as soon as the 

factory started being profitable, measures were taken to in order to modernize the arms 

production to comply with Environment Act151. 

101. Thus, considering that Respondent had the burden of proving the existence of corruption 

and failed to do so, and that by analyzing the facts of the case it is possible to conclude that 

there has been no corruption, this Tribunal shall reject Respondent’s claim for the application 

of the clean hands doctrine and consider the investment as protected under the BIT. 

102. IN CONCLUSION, in the light of the clean hands doctrine, Claimant has made a 

protected investment.  

5. RESPONDENT INDIRECTLY EXPROPRIATED CLAIMANT’S 

INVESTMENT. 

103. The Executive Order indirectly expropriated Claimant’s investment, which is a breach 

of Article 4.1 of the Euroasia-BIT and entails the duty to compensate accordingly. First, the 

effects of the Executive Order are analogous to those of an expropriation [5.1]. Second, even in 

the light of Respondent’s police powers, there has been an indirect expropriation of Claimant’s 

investment [5.2]. Third, Respondent cannot rely on the provision of Article 10 of the Euroasia-

BIT to release itself from the obligation to compensate Claimant for the expropriation of his 

investment [5.3]. 

 

148 Facts, p. 33, ¶ 6. 
149 Facts, p. 33, ¶ 7. 
150 Facts, p. 33, ¶ 7. 
151 Facts, p. 33, ¶ 7. 
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5.1. Expropriation of Claimant’s investment is measured by the effects of 

Respondent’s Executive Order. 

104. Article 4.1 of Euroasia-BIT states that “investments by investors of either Contracting 

party may not [be] subject to any other measure the effects of which would be tantamount to 

expropriation or nationalization”152. Respondent has breached such provision when 

implementing the Executive Order of 1 May 2014, because its effects were analogous to an 

expropriation of Claimant’s investment (indirect expropriation). 

105. An indirect expropriation occurs when the investor is the holder of the legal title of 

property, but it can no longer utilize it in a meaningful way as a result of a State measure153. In 

the present case, the Executive Order dismantled Claimant’s investment, resulting in a rapid 

decrease of the value of his shares154. Claimant became unable to manage his business and was 

forbidden to sell it as well155. 

106. Several tribunals, such as in Metalclad and Tippets, have been faced with cases similar 

to Claimant’s, and have held that whenever there is a deprivation of investors’ economic use 

and enjoyment of its property, as if the benefits that emerged from it ceased to exist, there has 

been an indirect expropriation156. In the present case, Claimant remains the owner of his shares, 

but he can no longer enjoy the economic benefits of his investment. Therefore, Claimant has 

been permanently deprived of the use and economic benefit of his investment, which entitles 

him to compensation under Article 4 of the Euroasia-BIT. 

107. When addressing expropriation as a result of a State’s measure, tribunals have also 

decided that the effects of the measure must be severe and permanent157; the effects of the 

Executive Order are both.  

108. The effects of the Executive Order are severe, as they interfered substantially on 

Claimant’s investment. Claimant was unable to direct day-to-day operations, and all the 

contracts his company held were compulsorily terminated as consequence of the 

implementation of Respondent’s Executive Order.158 Moreover, the Executive Order radically 

 

152 Exhibit C1, p. 42, Article 4.1.  
153 Dolzer and Schreurer, p. 101, citing Tippets v. Iran; Tecmed v. Mexico, ¶ 116. 
154 Facts, p. 36, ¶ 17. 
155 Facts, p. 36, ¶ 17. 
156 Tecmed v. Mexico, ¶ 115; RFCC, ¶ 65; Santa Elena v. Costa Rica, ¶ 77. 
157 Tecmed v. Mexico, ¶ 116; Metalclad v. Mexico, ¶¶ 106-109; Wena Hotels v. Egypt, ¶ 99. 
158 Facts, p. 36, ¶ 16. 
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deprived Claimant of the economical use and enjoyment of his property, which became 

completely frozen and could no longer yield any benefits for the investor. In Starrett Housing 

v. Iran159, the impossibility to conduct business after a State’s substantive interference in an 

investment lead to the conclusion that such investment has been subject to indirect 

expropriation. This same rationale must be applied to the present case. 

109. The effects of the Executive Order are also permanent. Arbitral practice states that 

permanency in expropriation cases refers to the non-ephemeral character of the taking160. From 

the issuance of the Executive Order until now, Claimant remains unable to use his property in 

any meaningful way. Since May 2014, he can no longer conduct his business, neither sell his 

shares of Rocket Bombs. It became impossible for Claimant to overcome Respondent’s 

interference in his property and continue to operate regardless, rendering Claimant’s investment 

permanently and irreversibly useless. These impacts on Claimant’s investment manifest the 

non-ephemeral nature of Respondent’s interference on the investment. 

110. It is key to stress that the permanent character of an expropriation is not a synonym of 

a certain time lapse between the State’s measure and the effects of the measure on an 

investment. Tribunals have rendered decisions considering as permanent measures that would 

last from four months to a whole year161. In other words, there is no fixed timeframe in which 

this Tribunal should base itself for rendering the effects of Respondent’s measure permanent, 

but it must solely rely on the non-ephemeral character of the State’s measure. 

111. Thus, having his investment substantially affected by the effects of Respondent’s 

measure in a permanent and severe fashion, Claimant’s investment was indirectly expropriated 

by the issuance of Respondent’s Executive Order. 

5.2. Claimant’s investment was indirectly expropriated regardless of Respondent’s 

exercise of police powers. 

112. When addressing police powers, the literature162 finds the limits for its application quite 

blurred and uncertain, and usually advocates for the analysis of the effects of a state’s measure 

to decide whether an indirect expropriation has taken place. It is widely known that states often 

claim the exception of the exercise of police powers in an attempt to evade their duty to 

 

159 Starrett Housing v. Iran. 
160 Tecmed v. Mexico, ¶ 116; Metalclad v. Mexico, ¶¶ 106-109; Wena Hotels v. Egypt, ¶ 99. 
161 Azurix v. Argentina, ¶ 313. 
162 Mostafa, p. 268; Gudofsky, pp. 268, 287; Dugan, p. 452. 



28 

 

compensate a de facto expropriation. Respondent’s Executive Order was not an exercise of 

police powers and, therefore, does entitle Claimant to compensation for his losses.  

113. Although States are sovereign and do possess the right to regulate their domestic affairs, 

the exercise of such right is not absolute, but rather limited by the BIT163. Since Respondent is 

bound to its treaty obligations, it cannot ignore such obligations by resorting to the exception 

of exercise of police powers. 

114. Tribunals do not accept the recognition of the exercise of a state’s police powers as 

grounds to rule out state’s responsibility for expropriation164. In Tecmed, the tribunal recognized 

the state’s right to regulate, but then ruled in favor of the Claimant, recognizing the 

expropriation and the investor’s right for compensation, because the exercise of the state’s 

police powers did not free the state from its duty to compensate. This rationale has also been 

adopted in most of the cases involving indirect expropriations165, such as in Santa Elena166, and 

Metalclad167. 

115. Thus, regardless of Respondent’s right to regulate its affairs, it is still bound by the 

Euroasia-BIT and, therefore, must compensate Claimant for the indirect expropriation of his 

investment. 

5.3. Article 10 of the Euroasia-BIT cannot be invoked by Respondent to deny 

compensation for Claimant. 

116. There is no support whatsoever for the application of Article 10 of the Euroasia-BIT, 

because there was no effective threat to international peace and security, and Respondent had 

no obligation towards their maintenance. 

117. Article 10 precludes the applicability of the Euroasia-BIT on the grounds of protecting 

essential security interests. However, such provision is not self-judging. Respondent could not, 

by itself, determine that there has been a threat to international peace and security and, relying 

 

163 ADC v. Hungary, ¶¶ 423-424. 
164 Tecmed v. Mexico, ¶¶ 119-120; Santa Elena v. Costa Rica, ¶ 72. 
165 Dugan, pp. 461-462.  
166 Santa Elena v. Costa Rica, ¶ 71. 
167 Metalclad v. Mexico, ¶ 111. 
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solely on its judgment, act as if it were obliged to. This conclusion has already been reached by 

the tribunals in CMS168, LG&E169, Sempra170, and Enron171, to mention a few. 

118. Tribunals have often dealt with international obligations and have established a narrow 

rule for identifying whether there was an obligation: in the absence of a clause expressly 

allowing for self-judgment, the tribunal does not rely exclusively on the judgment of the host 

country172. Neither UN’s Security Council173, nor the General Assembly, as mentioned in 

Section 1 at Jurisdiction, have issued any opinions in respect to the conflict in Fairyland. 

Consequently, Respondent has acted based on a non-existent obligation which therefore does 

not preclude the applicability of the BIT. 

119. Also, when dealing with exceptions such as “essential security interests”, one must also 

analyze the measures adopted by the host state to verify whether they were the only way to 

safeguard the state’s interest174. Respondent’s measures surpassed the limits of necessity, 

ignoring less severe ways to avoid commerce with Euroasia. For instance, instead of blocking 

all the property and terminating all the contracts of each and every one with commercial 

relations with Euroasia, Respondent could have just prohibited commerce with Euroasia. The 

effects for Euroasia would be the same, but the investors in Oceania would be able to maintain 

their activities – even if on a smaller scale. 

120. However, Respondent’s measures were extreme and did affect Claimant’s investment 

in a disproportionate and intolerable manner, rendering the investment completely useless. 

Also, it created a difficult situation in Valhalla, which had been revived thanks to Rocket 

Bombs’ prosperity. Respondent not only destroyed Claimant’s company as it also affected the 

main source of jobs in town, which will likely lead the city to a new decline. In any case, Article 

10 is not applicable because there is no non-precluded measure from the host state.  

 

168 CMS v. Argentina, Award, ¶ 370. 
169 LG&E v. Argentina, ¶ 212. 
170 Sempra v. Argentina, ¶ 374. 
171 Enron v. Argentina, ¶ 332. 
172 Dolzer and Schreuer, p. 184. 
173 Procedural Order No. 2, p. 56, ¶ 3. 
174 CMS v. Argentina, Award, ¶ 323; ARSIWA, Art. 25, p. 80. 
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121. IN CONCLUSION, Claimant’s investment was indirectly expropriated by 

Respondent’s Executive Order and there is no defense that Respondent may invoke to preclude 

the applicability of the Euroasia-BIT. Claimant is therefore entitled to compensation. 

6. CLAIMANT HAS NOT CONTRIBUTED TO THE DAMAGES 

SUFFERED AS A RESULT  OF THE EXECUTIVE ORDER OF 1 MAY 2014. 

122. Claimant has not contributed to the damages he suffered. In fact, Claimant was deprived 

of the opportunity of mitigating losses or even to adequate its business practices to new 

Oceanian regulation before the blocking of his property.  

123. It is well settled in arbitration practice that the substantive law in force at the time an act 

was performed is to be applied as the standard for the act’s legality175, representing a clear 

application of the legality principle on investment law. At the time Claimant concluded his 

contracts with Euroasian authorities, there was no legal rule that prohibited commerce with 

Euroasia. Thus, all of Claimant’s businesses were conducted within the legal framework 

established by Respondent. 

124. Respondent issued the Executive Order prohibiting commerce with Euroasia only after 

the conclusion of Claimant’s contract with Euroasian authorities176. As Claimant was 

conducting his business in accordance to Oceanian laws at the time of the conclusion of the 

contracts, he cannot be held responsible for contributing to its losses when the legal rule that 

prohibited such transaction was issued a posteriori. 

125. Furthermore, Article 39 of ARSIWA addresses the issue of contribution to damages in 

the following terms: 

In the determination of reparation, account shall be taken of the contribution to the 

injury by willful or negligent action or omission of the injured State or any person or 

entity in relation to whom reparation is sought177.  

1. It must be noted that Claimant was not negligent. He ran his business as any reasonable 

investor and was taken by surprise with the issuance of Respondent’s Executive Order, as it 

completely lacked publicity. Though the press had announced that the Executive Order could 

 

175 Dolzer and Schreuer, p. 36. 
176 Facts, p. 34, ¶ 9; Facts, p. 35, ¶ 15; Facts, p. 36, ¶ 16. 
177 ARSIWA, Art. 39, p. 109. 
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be issued, those announcements were unaccompanied of reliable sources178 and Claimant, as a 

reasonable business owner, could not rely on rumors to deny contracting with a major client.  

126. Claimant has not omitted himself either. Claimant was never notified that his business 

was not in accordance to Oceania’s policies and was never given a chance to adapt it to 

Oceania’s plan on foreign policy. Therefore, Claimant was unable to mitigate his losses, having 

all of its assets blocked and all of Rocket Bomb’s contracts terminated before he could take any 

action to protect his investment179. 

127. As stated in Occidental, an eventual contribution to damages by the Claimant must be 

“material and significant”180, and the claiming part must also have “committed a fault which 

contributed to the prejudice it suffered”181. Claimant’s actions – or the lack of it – do not 

constitute a fault that contributed to the damages suffered in relation to the investment, neither 

were they material or significant. Claimant’s practices were never harmful to Respondent and 

all injury suffered derived exclusively from Respondent’s issuance of the Executive Order, 

which led to the complete cease of Rocket Bomb’s activities. 

128. IN CONCLUSION, considering that Claimant was prevented from taking measures to 

mitigate his losses and that none of his actions were negligent or harmful to Respondent, this 

Tribunal must find that Claimant did not contribute to the damages and is entitled to full 

compensation for the losses suffered as a result of the issuance of the Executive Order of 1 May 

2014.

 

178 Procedural Order No. 2, p. 56, ¶ 7. 
179 Bridas v. Turkmenistan, p. 12. 
180 Occidental v. Ecuador, ¶ 670. 
181 Occidental v. Ecuador, ¶ 678. 
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PRAYER FOR RELIEF 

129. In light of the above submissions, Claimant respectfully requests this Tribunal to declare 

that: 

This Tribunal has jurisdiction because 

(a) Claimant is an investor pursuant to Article 1.2 of the Euroasia-BIT; 

(b) Claimant was not obliged to comply with the pre-arbitral steps; 

(c) The MFN clause encompasses the dispute resolution provision of the Eastasia-BIT. 

Claimant is entitled to receive compensation in value no less than 120,000,000 USD with 

interest as of the date of issuance of the award because 

(d) Claimant made a protected investment in the light of the clean hands doctrine; 

(e) Respondent indirectly expropriated Claimant’s investment; 

(f) Claimant has not contributed to the damages suffered as a result of the Executive 

Order of 1 May 2014. 

 

Respectfully submitted on 19 September 2016 by 

Team Elias 

On behalf of Claimant 


