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STATEMENT OF FACTS 

 

1. Peter Explosive (“the claimant”) is a Resident of Fairyland, a region once regarded as 

undisputedly part of Eastasia, but now a region of the Republic of Euroasia from 2013; 

first invested in the territory of the Republic of Oceania (“the Respondents”) in 

February 1998 by purchasing 100% of the shares in the company, Rocket Bombs Ltd 

(“Rocket Bombs”), a company specialising in arm production; subsequently becoming 

its president and sole member of its board. 

 

2. At the time of acquisition, Rocket Bombs was a decrepit enterprise and had lost its 

environmental license necessary for an approval of arms productions. Despite, the 

claimant, Peter Explosive efforts to improve Rocket Bombs from its state of operation, 

in order to resume arm production, Rocket Bombs was obliged by the environmental 

law of Oceania to obtain a licence from the National Environment Authority of 

Oceania contained under the Environment Act 1996.and this required an adjustment to 

the production line and a modernisation of Rocket Bombs.  

 

3. Due to Financial restriction required to adjust the product line, in line with the 

requirement under the Environmental Act 1996, Peter Explosive had choice but to first 

turn towards the Ministry of Environment of Oceania with a Request for a subsidy for 

the Purchase of environmental-friendly technology. Due to the high threshold and the 

length of waiting time usually associated with these type of requires, Peter Explosive 

organised a private meeting with the President of the National Environment Authority 

of Oceania for further discussion.  

 

4. However, by the 3rd of August, the request for the subsidy by Rocket Bombs was 

subsequently denied and Peter Explosive was therefore forced to come up with other 

means of securing the necessary financial resources to resume production. This resulted 

in Peter Explosive approaching, The Minister of National Defence on the Republic of 

Euroasia, John Defenceless, a long-time friend of Peter Explosive.  

 

5. By the end of the meeting with John Defenceless, Peter Explosive, had managed to 

secure a fifteen years arms production contract with Euroasia effective as of 1 January 
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1999 with Rocket Bombs receiving an advanced payment in order to modernise and 

restart the production. This resulted in Rocket Bombs becoming very prosperous and 

the business becoming increasingly profitable, allowing the production to fully comply 

with the legal requirements in Oceania by 1 January 2014.  

 

6. The circumstances surrounding the dispute started in August 2013 when the authorities 

of Fairyland had decided to hold a referendum on the secession of Fairyland from 

Eastasia to reunify it with Euroasia. Historically, the region of Fairyland had been part 

of the Republic of Euroasia, however due to multiple wars over the last 100 years, 

particularly the After the First World War, Eastasia annexed the territory of Fairyland. 

This came as a result of the Peace Treaty of 1918 signed and recognised by all 

countries involved in the World War, including Euroasia.  

 

7. On the 1st of November 2013, the people of Fairyland, through the referendum decided 

overwhelmingly to secede from Eastasia and to reunify with Euroasia, their 

“Motherland”.  Bearing in mind that, the national government of Eastasia had declared 

the referendum as unlawful and of no effect on the Eastasia territory, the authorities of 

Fairyland wrote an official letter to the Minister of Foreign Affairs of Euroasia for an 

Intervention.   

 

8. By the 1st of March 2014, the armed forces of Euroasia intervened and by 23rd of 

March officially declared Fairyland a part of Euroasia territory through peaceful 

means. However a few days later, Eastasia declared the annexation to be illegal, 

breaking off diplomatic relations with Euroasia.  

 

9. The annexation of Fairyland by Euroasia divided the international community into two 

camps. The first camp which the Respondents belonged to, had declared the annexation 

as unlawful under public international law and issued an executive order imposing 

actions on certain sectors of Euroasia. The introduction of sanction included anyone 

producing arms for Euroasia, which inevitably affected the claimants.  

 

10. However, prior to the armed of Euroasia entering Fairyland and subsequently annexing 

fairyland, Peter Explosive, on behalf of Rockets had managed on the 28 February 2014 
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to secure a new contract for armed production with the republic of Euroasia, effective 

as of 1 April for a period of six years.  

 

11. As a result of the sanctions introduced by the Respondents, which came in force as of 1 

May 2014, this led to a complete standstill in the Rocket Bombs arms production as all 

Rocket Bombs suppliers were operating within the territory of Oceania. This resulted 

in the deterioration of Rocket Bombs business and a rapid decrease in the values of its 

shares since Rocket Bombs subsequently became unable to meet any of its contractual 

obligations. The effect of the sanctions also unbaled Peter Explosive from selling off 

his shares in the company to a third person. 

 

12. The Claimant, Peter Explosive, now a national of Euroasia as a result of the 

annexation, is now requesting that the tribunal, through the ‘Agreement between the 

Republic of Oceania and the Republic of Euroasia for the Promotion and Reciprocal 

Protection of Investment of 1 January 1992’ (“Euroasian BIT”), find that the 

Respondents had expropriated the Claimant’s investment by introducing the executive 

order which implemented sanctions against the claimants; And award the clamant 

compensation of no less than 120, 000, 000 USD with interest as of the date of issuance 

of the awards. 
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(1) Arguments on Jurisdiction 

 (A) Claimant is an investor pursuant to Art 1(2) of the Euroasia BIT 

13. The claimants qualify as an investor under the Euroasia BIT and therefore satisfies the 

jurisdiction ratione personae for this tribunal to exercise lawful authority over this 

dispute. To that effect, the claimants will put forward the three following arguments. (I) 

the change of nationality is in compliance with the wording of the Euroasia BIT. (II) 

the nationality came from the result of the people of Fairyland exercising their right to 

self-determination. (III) Thirdly, the genuine link requirement for nationality is not 

applicable in this instance. 

 

I. The Change of Nationality is in Compliance with the Wordings of the 

Euroasia BIT. 

 

14. In accordance with article 1(2) of the Agreement between the Republic of Oceania and 

the Republic of Euroasia for the Promotion and Reciprocal Protection of Investments 

(Euroasia BIT); the term investor is to include a ‘natural person…of one contracting 

Party who invests in the territory of the other contracting Party’. The meaning of a 

natural person is provided under Article 1(2)(a) as a “person having the nationality of 

either Contracting Party in accordance with its laws”. 

 

15. In accordance with Article 31 of  The Vienna Convention on the Law of Treaties 

1969,1 a treaty which both parties (The Republic of Oceania and Euroasia) are 

signatories to, a treaty is to be ‘interpreted in good faith in accordance with the 

ordinary meaning…in their context and in the light of the aim and object and purpose.’  

 

16. As such, in the Competence of the General Assembly for the admission of a State to the 

United Nations Case (Advisory Opinion)2, it was stressed by ICJ,  

  

…a tribunal which is called upon to interpret and apply the provision of a 

treaty, is to endeavour to give effect to them in their natural and ordinary 

                                                           
1 The United Nations, Vienna Convention on the Law of Treaties (Adopted 23 May 1969) United Nations Treaty 

Series vol 1155 (VCLT) Article 31.    
2 Competence of the General Assembly for the admission of a State to the United Nations Case (Advisory 

Opinion) [1950] ICJ Rep 4, 8. 
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meaning in the context in which they occur. If the relevant words in their 

natural and ordinary meaning make sense in their context, that is an end of the 

matter…it may not interpret the words seeking to give them some other 

meaning.3 

 

17. Similarly also, The ICJ in the Case concerning the Territorial Dispute (Libyan Arab 

Jamahiriya v Chad), strongly emphasised that “Interpretation must be based above all 

upon the text of the treaty”4 

 

18. This approach is also supported by the Appellate Body of the World Trade 

Organisation, who in the famous case of EC – Hormones, ruled that, ‘The fundamental 

rule of treaty interpretation requires a treaty interpreter to read and interpret the 

words actually used by the agreement under examination, not the words the interpreter 

may feel should have been used.’ 5 

 

19. It is therefore submitted to the tribunal that, in line with the examples and the rulings 

provided above, the tribunal should give effect to the ordinary meaning of the words in 

Article 1(2) in its context in which it appears in order to truly reflect the true meaning 

of the BIT agreement. As such, as Article 1(2) (a) clearly States, the term investor is to 

include a natural person who has the nationality of one of the contracting parties in 

accordance with the law of such contracting party. Hence, an ordinary reading of 

Article 1 (2) would suggest that the claimant is required to be a national of the 

Republic of Euroasia and in accordance with the Euroasian Laws.  

 

20. Mr. Explosive’s acquisition of Euroasian nationality came as a result of an option 

which were granted to the citizens of Fairyland prior to the annexation.6As of 23rd of 

March, the Euroasian authorities have recognised Peter Explosive as a national of the 

                                                           
3 Competence of the General Assembly for the admission of a State to the United Nations Case (Advisory 

Opinion) [1950] ICJ Rep 4,  8; Alina Kaczorowska, Public International Law’(5th edn, Routledge 2015) 124. 
4 Territorial Dispute (Libyan Arab Jamahiriya v Chad) [1994] ICJ Rep 6, at para 41; Alina Kaczorowska (n 3) 

126.  
5 EC Measures Concerning Meat and Meat products (Hormones), WT/DS26/AB/R, WT/DS48/AB/R (adopted 

13 February 1998) (EC Hormones), at Para 181; Ronnie R. F. Yearwood ‘The Interaction Between World Trade 

Organisation (WTO) Law and External International Law: The Constrained Openness of WTO Law (a Prologue 

to a Theory)’ (Routledge 2012) 67 – 68; Claus-Dieter Ehlermann, ‘Experiences from the WTO Appellate Body’ 

Vol 38:429, Published as a Policy Paper of the Robert Schuman Centre of the European University Institute 

(February 9, 2002 ), at Para 44. 
6 Procedural Order No.2, FDI Moot Problem, Page 56. 
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Republic of Euroasia, which makes the claimant a national of a contracting party to the 

BIT and therefore qualifies within the ambits of the Euroasia BIT as an investor. 

 

21. Furthermore, Mr Peter Explosive was merely exercising his right to change his 

nationality in accordance with various Human Rights instruments,7 and if the tribunal 

is to rule that, the claimant is not a national of Euroasia, this will be contrary to the 

claimant’s Human Rights guarantees provided under Article 15 of the Universal 

Declaration of Human Rights which provides that “No one shall be arbitrarily…denied 

the right to change his nationality.”8  

 

22. This position has found support for example, in the arbitration tribunal on Yugoslavia 

where the tribunal ruling on the right of Bosnian’s, Herzegovina’s and Croatian’s 

population to choose their nationality stated that “…every individual may choose to 

belong to whatever ethnic, religious or language community he wishes”.9  

 

23. This once again reaffirms the fact that Mr Peter Explosive, in exercising his right 

conferred under various provision of Human Rights simply decided to change his 

nationality in accordance with the laws of Euroasia.10 Therefore, the nationality of 

Euroasia has been acquired by the claimant in accordance with Euroasian Law, as 

required by the BIT and furthermore, it is consistent with the principle of human rights 

law, which allows him to change his nationality. 

 

II. The Requirement of a Genuine Link is Not Applicable to this Dispute 

 

24. The respondents may wish to argue that the Mr Peter Explosive nationality claims as 

Euroasia National lacks the effective genuine link principle of nationality outlined by 

ICJ in Nottebohm.11 However we will like to bring to the tribunal attention that the 

                                                           
7 UN General Assembly Universal Declaration of Human Rights, (10 December 1948) 217 A (III), Article 15; 

Organization of American States (OAS), American Convention on Human Rights (22 November 1969) Article 

20 (3). 
8 UN Universal Declaration of Human Rights (n 9) Article 15. 
9 United Nations General Assembly ‘Arbitration Commission of the Peace Conference on Yugoslavia, Opinion 

No 2’, Volume 92 ILR <http://www.icj-cij.org/docket/files/141/15048.pdf> at Page 167. 
10 Article 1 (2) (a) of Euroasian BIT. 
11 See Nottebohm Case (Liechtenstein v. Guatemala); Second Phase (ICJ) Rep 4 [April 1955]  
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Nottebohm decision needs to be limited to its fact alone as emphasised by the 

International Law commission.12 Accordingly, the commission has noted that, 

 

“Mr Nottebohm and Liechtenstein (the Applicant State) were “extremely 

tenuous”13 compared with the close ties between Mr. Nottebohm and 

Guatemala (the Respondent State), which led the International Court of Justice 

to repeatedly assert that Liechtenstein was “not entitled to extend its 

protection to Nottebohm vis-à-vis Guatemala”14. This suggests that the Court 

did not intend to expound a general rule15 applicable to all States but only a 

relative rule according to which a State in Liechtenstein’s position was 

required to show a genuine link between itself and Mr. Nottebohm in order to 

permit it to claim on his behalf against Guatemala with whom he had 

extremely close ties.”16 

 

25. The genuine link requirement therefore, cannot be applicable in Mr Peter Explosive’s 

situation or should at least be very restricted, seeing that the commission themselves 

decided to omit it in the context of diplomatic protection where the case of Nottebohm 

case first arose. This position has been endorsed by various recent cases which have 

clearly disregarded the principle of effective nationality in favour of the definition of 

nationality found in the applicable BIT.17  

 

26. For example, in Micula v Romania, in rejecting the doctrine of genuine link, the 

tribunal was of a strong opinion that, since parties had agreed in the BIT as to how the 

nationality of an individual is to be determined and seeing that it provided no additional 

requirements, this was a clear indication that parties intended the tribunal to rely on the 

definition and specific regime provided under the BIT, which therefore means that the 

                                                           
12 Draft Articles on Responsibility of States (N 8).  
13 Nottebohm Case (n 13) at Page 25; Draft Articles on Responsibility of States (N 8), (The commission 

commentary). 
14 Nottebohm Case (n 13) at Page 26; See Draft Articles on Responsibility of States (N 8). 
15 Flegenheimer case, ILR vol. 25 [1958], at page 148; See Draft Articles on Responsibility of States (N 8). 
16 See Draft Articles on Responsibility of States (N 8). 
17 Sergey Ripinsky with Kevin Williams, Damages in International Investment Law (British Institute of 

International and Comparative Law 2008) Page 188. 
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definition under the BIT prevails and “that to hold otherwise would result in an 

illegitimate revision of the BIT.”18   

 

27. From the arguments above, the claimant will therefore like to maintain that, seeing the 

fact that both parties to the Euroasia BIT have clearly stated that, who is to be regarded 

as a national under the Euroasia BIT agreement, which according to the agreement is to 

be decided in accordance with the laws of the contracting parties. This therefore makes 

it important for the tribunal to limit its decision as to whether Mr Peter Explosive 

should or should not have access to the protected provisions provided under the 

Euroasian BIT, by simply looking at whether Mr Peter Explosive has acquired the 

Euroasian nationality.  

 

28. Seeing the fact that, he has effectively acquired such nationality, this means that he has 

satisfied the perquisite conditions under Article 1.2 of Euroasia BIT. Mr Peter 

Explosive, cannot therefore be excluded from relying on the protected provisions 

provided by the Euroasia BIT.19 

 

 

III. The Population of Fairyland have Lawfully Exercised their Right to Self-

Determination Conferring Legality on Annexation to Euroasia. 

  

29.  The nationality of the claimant has been lawfully changed from Eastasian to 

Euroasian, by virtue of lawful secession of the Fairyland and annexation to Euroasia.  

In this regard, the population of Fairyland exercised their right to Self-Determination.  

 

30. The Right to Self-Determination is well recognised within the context of international 

law. Primarily, it is one of the purpose of United Nation, as expressed in the Art. 1(2), 

as it states, ‘To develop friendly relations among nations based on respect for the 

principle of equal rights and self-determination of peoples, and to take other 

                                                           
18 Micula v Romania, Decision on Jurisdiction and Admissibility, ICSID Case No. ARB/05/20 [2008] at Para 

101; Christoph Schreuefi, ‘Nationality of Investors: Legitimate Restrictions vs. Business Interests’ 

<http://www.univie.ac.at/intlaw/wordpress/pdf/nationality_investors.pdf >  Page 522. 
19 See Pa Eudoro Armando Olguín v. Republic of Paraguay, ICSID Case No. ARB/98/5 [July 2001] at Para 61; 

Robert WISNER and Nick GALLUS ‘Nationality Requirements in Investor–State Arbitration’ < 

http://www.biicl.org/files/956_jwit56_wisner_%26_gallus_-_nationality.pdf> ./page 932. 
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appropriate measures to strengthen universal peace’.20 The universal acceptance of the 

concept is reflected in the adoption of the Declaration on the Granting of 

Independence to Colonial Countries and Peoples, where without any dissenting vote, it 

was accepted that ‘all peoples have the right to self-determination’.21 The Principle was 

recognised as a fundamental human right as it was included in the Art. 1 of a universal 

human rights treaty with the identical wording, ‘All peoples have the Right to self-

determination. By virtue of that right they freely determine their political status and 

freely pursue their economic, social and cultural development’.22 Furthermore, in 

further explanation of the method of self-determination in the 1970 Friendly Relations 

Declaration, the duty of every state ‘to respect this right in accordance with the 

provisions of the Charter’ was recognised in International law.23  

 

31. In context of international law, the importance of the right to self-determinaiton have 

been repeatedly affirmed by the ICJ.24 Significantly, in the East Timor case, the ICJ 

recognised the principle of self-determination as a an erga omnes obligation.25 In an 

explanation of what the obligation erga omnes entails, in the Wall Case, the ICJ 

asserted that it is for all States, while respecting the Charter and International law, to 

see to it that any impediment to the exercise of the right by the people to its self-

determination is brought to an end. Furthermore, there is an obligation for States to not 

aid or assist in the illegal situation that is an obstruction to the right to self-

determination.26 

 

32. According to international law, the right to self-determination is a right of the people 

and must be exercised as such.by the people.  In this case, the referendum has been 

arranged by the authorities of Fairlyland and has been voted on by the ‘people’ of 

Fairlyland. In this case, the referendum in this case was lawful in accordance with the 

                                                           
20 United Nations, Charter of the United Nations, (24 October 1945) 1 UNTS XVI.(UN Charter) Art. 1(2). 
21 UN General Assembly,Declaration on the Granting of Independence to Colonial Countries and Peoples 

UNGA/Res 1514 [XV] (14 December 1960) Art. 2. 
22 International Covenant on Civil and Political Rights (16 December 1966) 999 UNTS 171 (ICCPR) Art. 1(1). 
23 UN General Assembly, Declaration on Principles of International Law Concerning Friendly Relations and 

Co-Operation Among States In Accordance with the Charter of the United Nations (24 October 1970) 

A/Res/2625 XXV (Friendly Relations Declaration) Art. 5. 
24 Case Concerning East Timor (Portugal v Australia) Judgment (1995) ICJ Rep 90 (East Timor); Advisory 

Opinion Concerning Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory 

(2004) ICJ Rep 136 (Wall Case) 
25 East Timor, ibid, para 29. 
26 Wall Case, (n 24) para 159. 
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Eastasian Constitution which allows ‘each province to organise a regional referendum 

pertaining to matters within the exclusive competence of that province.’27 Hence, in 

this case, the people of Fairyland have lawfully and freely expressed wishes with the 

full knowledge of the change in their status and their wishes have been expressed in a 

democratic process, rendering it a lawful exercise of their right to self-determination.28 

 

33. The authorities of Fairyland decided to respect the decision of the majority of Fairyland 

population. As an instance of legal exercise of a right to self-determination, any non-

recognition of this situation, instead any aid or assist to impede the exercise of the right 

will be a breach of an erga omnes obligation.  In this case, the respondents are have 

aided and assisted Eastasia who have illegaly acted by impeding the exercised of self-

determination by people of Fairyland. However, if the tribunal denied to exercise 

jurisdiction on the basis that claimants have not become a national because the 

annexation was unlawful, it would be further assisting to the obstructions created to the 

right of self-determination of the people of Fairyland.  Hence, it is the submission of 

the claimant, that the people of Fairyland have exercised their right to self-

determination and accordingly, Fairyland have lawfully been annexed as a part of 

Euroasia.  

 

34. Hence, in light of the following arguments, the claimants submit that the jurisdiction 

ratione personae of the court has been satisfied. 

 

 

 

 

 

 

 

 

 

 

                                                           
27 Procedural Order No. 2, FDI Moot Problem, Page, 55.  
28 Western Sahara Advisory Opinion [1975] ICJ Rep 12 (Western Sahara Case) para 57. 
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(B) Claimant was not required to comply with the pre-arbitral steps as provided in the 

Article 9 of the Euroasia BIT prior to bringing his claims before the Tribunal.  

 

35. The tribunal has jurisdiction to adjudicate upon the dispute. The Respondent’s 

argument in this regard that the claimants have failed to comply with pre-arbitral step is 

not acceptable in law. To that effect, the claimants submit the following argument and 

submits that the tribunal does have the jurisdiction to decide the dispute in this case.  

 

I. The Claimants Attempted to Amicably Settle the Dispute by Notification to 

the Respondents. 

 

36. According to the Euroasian BIT, the claimants are required to comply with certain pre-

arbitral steps before they are allowed to submit their dispute before an international 

tribunal. The Art. 9 titled ‘Settlement of Disputes between Investor and Contracting 

Parties’ provides,  

(1) Any dispute regarding an investment between an investor of one of the 

Contracting Parties and the other Party, arising out of or relating to this 

Agreement, shall, to the extent possible, be settled in an amicable consultation 

between the parties to the dispute.  

 

(2) If the dispute cannot be settled amicably, it may be submitted to the competent 

judicial or administrative courts of the Contracting Party in whose territory the 

investment is made. 

 

(3) Where, after twenty four months from the date of the notice on the 

commencement of proceedings before the courts mentioned in paragraph 2 above, 

the dispute between an investor and one of the Contracting Parties has not been 

resolved, it may be referred to international arbitration.29 

 

37. As it is evident from Art. 9(1) of the BIT the dispute arising out of this agreement, the 

dispute has to be settled by amicable consultation between parties to the extent 

possible. The obligation of the claimant to negotiate in the time period specified has 

                                                           
29 Euroasian BIT, Art. 9. 
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been recognised by previous arbitral tribunals. In AMT v Zaire, the tribunal found as a 

matter of fact, that AMT had seriously attempted to negotiate without success.30 In 

Salini v Morocco, the tribunal was dealing with the Italy-Morocco BIT which required 

the ‘dispute to be resolved in an amicable manner within six months of the date of the 

request’.31 In that case the tribunal examined the communications between the parties 

prior to the request for Arbitration and concluded that the there was an attempt to reach 

an amicable settlement within the time frame of six months. Also, in Azurix v 

Argentina, the tribunal found that the claimant attempted to negotiate in order to 

resolve the dispute.32 However, such an obligation is not absolute, in the sense, that 

when it is clear that an attempted negotiation would be futile considering the position 

taken by the parties, there is no requirement that a settlement has to be reached.33 

 

38. Accordingly, in the event of a dispute and in light of the preceding cases, both the 

parties to the dispute would be obliged to engage in an amicable consultation with the 

aim of reaching a settlement to the dispute. In this case, the claimants have acted with 

due diligence in order to reach an amicable settlement, as per their obligation. In order 

to negotiate with the respondent, the claimants notified the respondent about the 

dispute on 23 February 2015.34 However, there was no communication from the 

Respondent regarding the matter until their ‘Answer to Request for Arbitration’.35  

 

39. Hence, even though, the claimants intended to reach an amicable settlement to the 

matter, in light of the conduct of the respondent, it was clear that there was no intention 

from them to engage in a negotiation. Thus, the claimants have satisfied the 

requirements under Art. 9(1) of the Euroasian BIT having attempted to negotiate with 

the respondent before resorting to arbitration.  

 

                                                           
30 AMT v Zaire, Award, (1997) 36 ILM 1531, 1545. 
31 Salini Costruttori S.p.A. And Italstrade S.p.A. v Kingdom of Morocco, ICSID Case No ARB/00/4, Decision on 

Jurisdiction (31 July 2001) para 612. 
32 Azurix Corp v The Argentine Republic, ICSID Case No. ARB/01/12, Decision on Jurisdiciton (8 December 

2003) para 55. 
33 Ethyl Corporation v The Government of Canada,UNCITRAL Report, A/69/1, Award on Jurisdiction (24 June 

1998) para 16.  
34 Procedural Order no. 3 
35 ‘Answer to Request for Arbitration’, FDI Moot Problem, page 14. 
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II. The Claimants Are Not Required to Submit the Dispute to Oceanian 

Domestic Courts.  

 

40. Having made an attempt to settle the dispute amicably, the claimants satisfied the pre-

arbitral steps stipulated in Art. 9(1) of the BIT. As per the following sub-paragraph 2 of 

the provision, if the dispute has not been settled amicably, it may be submitted to the 

competent judicial or administrative courts of the Contracting Party in whose territory 

the investment is made. It is the Respondent’s argument that the claimants ought to 

have submitted the dispute to Oceanian Domestic Courts.36 The claimants to this effect 

submits that the wording of the BIT does not require the claimants to submit the 

dispute before domestic Courts.  

 

41. According to the wording of the relevant provision of Art. 9(2), ‘If the dispute cannot 

be settled amicably, it may be submitted to the competent judicial or administrative 

courts of the Contracting Party…’. An ordinary reading of the provision would have 

indicated that the dispute ‘may’ be submitted to the competent domestic courts, which 

suggests that there is a choice to act or not in a certain way, as distinguished from 

‘shall’ which would be imperative.37 In this vein, the tribunal in ICS considered the 

language of the treaty and found that there was no ambiguity with regards to mandatory 

character of the local remedies rule, since the relevant provision contained the phrase, 

‘shall be submitted…to the decision of the competent tribunal’.38 The tribunal in ICS, 

contrasted with the case of Wintershall, where the Art. 10 of the Germany-Argentina 

BIT, included the phrase ‘shall…as far as possible’. Following this reasoning, taking 

into account the wording of the Euroasian BIT, the requirement of resorting to the 

domestic court is not mandatory in this case.  

 

42. Hence, not having submitted the dispute to the local courts, the claimants have not 

failed to satisfy the necessary pre-arbitral steps before they resorted to international 

arbitration before this tribunal. The claimants, on the basis of the ordinary meaning of 

the provision, are not under an obligation to submit the dispute before domestic courts. 

                                                           
36 ‘Answer to Request for Arbitration’, FDI Moot Problem, page 15. 
37 Black’s Law Dictionary (9th ed 2009).  
38 ICS Inspection and Control Services Limited (United Kingdom) v. The Republic of Argentina, PCA Case No. 

2010-9, Award on Jurisdiction (10 Feb 2012) para 247. 
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III. Submission of dispute to the Oceanian Domestic Courts would be futile. 

 

43. The ‘local remedy rule’ has been recognised as a customary international law.39 The 

purpose of the rule is to give the opportunity to the host state to remedy any possible 

wrong that has been committed.40  In context of public international law, the ICJ have 

stated that the requirement of local remedy would be dispensed only where there is 

express intention from the State to that effect.41  The rule has been accepted in context 

of investment arbitration as well. However, in contrast to the approach of ICJ, the 

tribunals have instead applied the rule when it has been clearly stipulated in the 

relevant BIT.42 For the purpose of this case, the negotiating parties to the Euroasia BIT 

introduced a provision to that effect in the BIT where the claimants may submit the 

dispute to the local courts in order to resolve the matter, which has not been   

 

44. As a corollary of the local remedy rule, it has been accepted that there is no 

requirement for exhaustion local remedy. This has been recognised in the Finnish 

Shipping Arbitration Award, which stated, 

 

‘it appears hard to lay on the private individual the burden of incurring loss of 

money and time by going through the courts, only to exhaust what to him – at 

least, for the time being – must be a very unsatisfactory remedy’.43  

 

45. This has been called the ‘obvious futility test’ as coined by Arbitrator Bagge.44 In this 

vein, Judge Schewbel have recognised in the Case of ELSI, that local remedies need 

not be exhausted when there are no effective remedies available. The same has been 

acknowledged in the case of Robert E Brown, where the mixed arbitration tribunal 

accepted that the failure to exhaust local remedies does not bar the claimants if the 

futility of further proceedings have been demonstrated. Similarly, in Salem, the tribunal 

accepted that there has to be a realistic assessment of the domestic judiciary and there 

                                                           
39 Case Concerning Elettronica Sicula Spa (ELSI ) [1989] ICJ Rep (Judgment of 20 Jul. 1989) para 61-62. 
40 Interhandel, Switzerland v United States, (1957) ICJ Rep 105, para 26-7. 
41 ELSI (n 39). 
42 Generation Ukraine, Inc. v. Ukraine, ICSID Case ARB/00/9, Award (15 Sep. 2003) para. 20. 
43 Norwegian Shipowners’ Claims, Norway v United States (1922) I RIAA 307, 1479. 
44 Certain Norwegian Loans, France v Norway [1957] ICJ Rep 9. 
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is no duty to exhaust every available remedy.45 Sir Hersch Lauterpacht in the case of 

Certain Norwegian Loans put forward a number situation where resorting to local 

courts would be rendered futile. This included,  

 

‘ where the local court has no jurisdiction over the dispute in question; the 

national legislation justifying the acts of which the alien complains will not be 

reviewed by local courts; the local courts are notoriously lacking in 

independence; there is a consistent and well-established line of precedents 

adverse to the alien; the local courts do not have the competence to grant an 

appropriate and adequate remedy to the alien; or the respondent State does 

not have an adequate system of judicial protection’.46 

 

46. The ‘obvious futility test’ has been noted and accepted by the investment tribunals in a 

number of cases.47 For example, in the case of Abaclat, the tribunal accepted that in 

light of the emergency laws and other relevant laws and decrees, which prohibited any 

kind of compensation to claimants, Argentina was not in a position to adequately 

address the dispute within the framework of the domestic legal system.48  

 

47. Similarly, in Ambiente, the tribunal recognised having recourse to Argentine domestic 

courts and Supreme Court would not have offered the Claimants a reasonable 

possibility to obtain effective remedy. The test is whether the municipal system of the 

respondent State is reasonably capable of providing effective relief.49 On the other 

hand, in cases such as ICS and Kilic, both the tribunals found that the claimant failed to 

resort to local remedy. In ICS, it was not sufficient for the claimant to argue that the 

Argentine courts would not be able to resolve the dispute within 18 months.50  

 

48. Moreover, in Kilic, the tribunal rejected the argument on futility for lack of probative 

evidence to support the argument that the domestic courts lacked independence in 

                                                           
45United States v. Egypt (1932) 2 R.I.A.A. 1161. 
46 Certain Norwegian Loans case, (n 44) 34. 
47 Ambiente Ufficio S.p.A. and others v. Argentine Republic (ICSID Case No. ARB/08/9) Decision on 

Jurisdiction and Admissibility (8 February 2013) para 610; ICS (n 38); Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi Ve 

Ticaret Anonim Şirketi v Turkeministan (ICSID Case. No. ARB/10/1) Award, page 37.  
48 Abaclat and other v Argentine Republic, (ICSID Case No. ARB/07/5) Decision on Jurisdiction and 

Admissibility (4 August 2011) 
49 Ambiente (n 47) 
50 ICS (n 38) 
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Turkemenistan. Although, on facts the arguments were refused, none of the tribunals 

expressed any doubt on the principle of the argument that the claimants may be 

precluded from resorting to local remedies if it is likely to be futile. 

 

49. The arguments of the claimant in this regard is that resorting to the domestic courts of 

Oceania would be obviously futile. In light of the facts of the case, the municipal 

system of the respondent is not reasonably capable of providing effective relief. There 

are a number of factual evidence to that effect.  

 

50. The sanctions have been meted out through the Executive Order issued by the 

President of Oceania, under the International Emergency Economic Powers Act 1992. 

If the claimants were to make an attempt at resorting to domestic courts, according to 

the provision of the Oceanian Code of Administrative Procedure, the Order might be 

subject to reconsideration proceeding by the authority that took the decision. In this 

case, that would be the President of Oceania who would have to reconsider his own 

decision. This is not an effective means to seek a remedy because it would not be an 

independent and impartial means to obtain a relief. As pointed out by Sir Hersch 

Lauterpacht in Certain Norweigan Loans Case, lack of independence can be a reason 

which would render the local remedy futile.  

 

51. Alternatively, the claimants would have the option to go before Oceanian domestic 

courts. As noted in the Procedural Order no.3 of this tribunal, the domestic courts of 

Oceania does not have jurisdiction to adjudicate claims brought directly under 

international treaties. In this case, the claimants have made the claim directly under 

international treaties, in particular the Euroasian BIT which provides the relevant 

protection to the claimant from unlawful expropriation. Even if the claimant did resort 

to Oceanian Domestic Courts, it would be an exercise in futile since the local courts 

would not have jurisdiction to adjudicate the matter. Again, as specified in the opinion 

of Sir Hersch Lauterpacht, absence of jurisdiction of local court can preclude the 

responsibility of the claimants from resorting to local courts. Moreover, in line of the 

reasoning accepted in Abaclat, Oceanian Domestic Courts would not have been in a 

position to address the dispute within the framework of the domestic legal system. 
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52. Finally, under the Oceanian legal system, it would be possible to take the case before 

the Constitutional Tribunal, who would have the competence to set aside the legal 

act.51 However, as it has been noted already, the tribunal plays a deferential order to the 

Executive, particularly in relation to issues of foreign policy. Coupled with the fact that 

Court may take 3 or 4 years to reach a decision in this respect. In these circumstances, 

following a similar reasoning in Ambiente, the constitutional tribunal would not have 

offered the Claimants a reasonable possibility to obtain effective remedy. 

 

53. Thus, the claimants submit before this tribunal that not having submitted the dispute to 

Oceanian Domestic Court does not preclude the jurisdiction of this tribunal. In light of 

jurisprudence of Public International law and International Investment tribunals, the 

local remedy rule does not require exhaustion of all remedies available and the 

claimant does not have to resort to such local remedy where it would be obviously 

futile and ineffective. In this case, the claimants have not submitted the dispute to the 

Oceanian Domestic Courts because it would be futile considering the local courts 

would not have jurisdiction over the dispute and it is unlikely that they would reverse 

the decision of the executive on the matter. Hence, the tribunal should find resorting to 

local remedy would have been futile and accordingly, find the issue in favour of the 

claimants. 

IV.  The Claimant Relies on the Art. 8 of the Eastasia BIT, Precluding its 

Obligations to Comply with the Pre-Arbitral Steps By Virtue of the MFN 

Clause of Art. 3 of the Euroasia BIT. 

 

54. As an alternative, argument the claimants submit that its obligation to comply with the 

pre-arbitral steps will be precluded having invoked the Art. 3 of the Euroasia BIT, 

which is an MFN clause. By virtue of the protection provided by the Art. 3, the 

claimants may rely on the Art. 8 of the the Agreement for the Promotion and 

Reciprocal Protection of Investments between the Republic of Oceania and the 

Republic of Eastasia (“Eastasia BIT”) which gives a more favourable treatment to the 

investors of Eastasia, since there is only a waiting period of six months as opposed to 

24 months in the Euroasia BIT. Having complied with the requirements of the Eastasia 

                                                           
51 Procedural Order no.3  
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BIT, the claimants may bring the dispute before this tribunal on the basis of the Art.8 

of the Eastasia BIT. 

 

55. The legality of the invocation of the MFN clause, will be further expanded upon in the 

following issue of 1(C). 

 

 

(C) Claimant may invoke Art. 8 of the Eastasia BIT pursuant to Article 3 of the 

Euroasia BIT. 

 

56. According to the Art. 3 of the Euroasian BIT, the claimants are to be given treatment of 

‘Most-Favoured Nation’ standard as understood in context of international law. By 

reliance upon Art. 3 of the parent Euroasian BIT, the claimants may invoke the dispute 

resolution clause as found in the Art. 8 of the Eastasian BIT. To that effect, the 

Claimants make the three following arguments (I) The MFN Clause of the Euroasia 

BIT Permits Reliance on More Favourable Dispute Mechanism of the Eastasia BIT. 

(II) The object and purpose of the BIT and the investment arbitration regime is to 

provide the claimants with the most effective means of asserting claims, which in this 

case is the international arbitration. 

 

I. The MFN clause of the Euroasian BIT permit reliance more 

favourable dispute resolution mechanisms in Eastasian BIT. 

 

57. The article 3 of the Euroasian BIT requires each party to provide the National and 

Most-Favoured National treatment to the investments made by investors, as it states,  

 

a. Each Contracting Party shall, within its own territory, accord to investments 

made by investors of the other Contracting Party, to the income and activities 

related to such investments and to such other investment matters regulated by 

this Agreement, a treatment that is no less favourable than that accorded to its 

own investors or investors from third-party countries.  
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58. As it has been made clear by ILC in their Commentary on Draft Articles on MFN 

treatment, such clauses operate within the scope of the principle of ejusdem generis,52 

which is a rule for interpreting provisions of law, which implies that a general term 

describing a list of specific terms denotes other things that are like the specific 

elements.53 The same has been affirmed in the case of Ambiatelos, where the 

Commission of Arbitration to which the dispute was eventually submitted confirmed 

that, ‘the most favoured national clause can only attract matters belonging to the same 

category of subject as that to which the clause itself relates.54  

 

59. The same issue have been dealt with a number of investment arbitration tribunal, 

however, they have not managed to produce a consistent line of reasoning on whether 

MFN clause may be invoked to rely on a dispute resolution clause of a third treaty.55 

Nevertheless, there is consensus with regards to the application of the ejusdem generis 

rule and to that effect, the starting point is to rely on the MFN clause in the basic treaty 

in order to identify its scope.  

 

 

60. Such an approach is consistent with the provision of the VCLT, which provides for the 

customary rule of interpretation in Art. 31, stating 

 

(1)A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose.  

 

(2) The context for the purpose of the interpretation of a treaty shall comprise, 

in addition to the text, including its preamble and annexes.56 

 

61. In certain cases, it has been accepted that the State parties to the BIT may decide to 

bring dispute resolution within the scope of the MFN clause. For example, it has been 

                                                           
52 International Law Commission (ILC), Draft Articles on Most-Favoured Nation Clauses, Art. 4 of ILC 
53 Black’s Law Dictionary (9th ed 2009). 
54 Greece v. United Kingdom [Ambiatelos], 1952 I.C.J. Rep. 28. 
55 Impregilo S.P.A v The Argentine Republic (ICSID Case No. ARB/07/17) Concurring and Dissenting Opinion 

of Professor Brigitte Stern, Para 3.  
56 Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol. 1155, p. 331 

[VCLT] Art. 31. 
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expressly stipulated in the Art. 3(3) of the UK Model BIT.57 In other cases, the MFN 

clauses may be silent either way, instead stipulating in more generic terms the scope of 

the provision. Such was the case in Maffezini, where the MFN provision applied ‘all 

matters relating to investment’, which was relied upon by the tribunal to conclude that 

the MFN clause applied to both substantive and procedural matters such as dispute 

resolution.58  

 

62. A similar reasoning was made in the case of Impregilo, where the Art. 3(1) of the Italy-

Argentina BIT stated that the MFN clause applies ‘to the income and activities related 

to such investment and all other matters regulated by this agreement’.59 Relying on the 

fact that the treaty mentioned ‘all matters’, the tribunal concluded that the MFN clause 

would apply to procedural matters as well.  

 

63. The importance of the textual interpretation is that it is backed up by probative legal 

authority in the form of Art. 31 of VCLT, according to which any intention of the party 

is only secondary.60 Accordingly, any argument to suggest that the MFN clause only 

cover substantive standards as opposed to procedural protection can be rejected. There 

is nothing in the treaty to suggest that the ejusdem generis principle limits the 

application of the MFN clause to the substantive standards of protection only. 

 

64. In the context of this dispute, the MFN clause as stipulated in Art. 3 of the Euroasia 

BIT applies to, ‘to the income and activities related to such investments and to such 

other investment matters regulated by this Agreement, a treatment that is no less 

favourable than that accorded to…. investors from third-party countries.’61 The MFN 

clause, therefore, applies to income and activities related to investment and other 

matters regulated by the agreement. It is the submission of the claimants, that the issue 

of dispute resolution is an activity related to the investment.  

 

                                                           
57 UK Model Text {Draft] Agreement for the Promotion and Protection of Investments (2008) 

http://investmentpolicyhub.unctad.org/Download/TreatyFile/2847 accessed 11th September 2016. 
58 Emilio Agustin Maffezini v The Kingdom of Spain (ICSID Case No. ARB/97/7) Decision of the Tribunal on 

Objections to Jurisdiction (25 Jan 2000) Para 49 
59 Impregilo v Argentina, (n55) Award, para 108. 
60 Siemens A.G v The Argentine Republic (ICSID Case No. ARB/02/08) Decision on Jurisdiction (3 Aug 2004), 

Professor Schreur’s statement in Cross-examination. 
61 Euroasia BIT, Article 3 

http://investmentpolicyhub.unctad.org/Download/TreatyFile/2847
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65. The treaty not only regulates the treatment standard to be received by the investor, it 

also stipulates the mechanism by which the aggrieved investor may seek redress for the 

wrong that he has suffered. In any case, the ability to seek remedy for any wrongful 

damage or loss suffered to the investment is just as important as it is to receive the 

certain standard of protection as guaranteed in the treaty in the form of Fair and 

Equitable Standard or protection from unlawful expropriation. This has been 

recognised in the seminal case of Ambiatelos, which stated that, 

 

‘it cannot be said that the administration of justice, in so far as it is concerned 

with the protection of these rights, must necessarily be excluded from the field 

of application of the most-favoured-nation clause, when the latter includes “all 

matter relating to commerce and navigation”.’62 

 

Therefore, without any means to enforce these standards of protection to investor and 

investment, the standards guaranteed in the treaty will be rendered meaningless.  

 

66. The same conclusion has been accepted in cases such as Maffezini and rightly so.63 In 

the same vein, it has been stated in Hochtief,  

 

It is nonsensical because the right to enforcement is an essential component of 

the property rights themselves, and not a wholly distinct right. If the investor 

submitted a dispute with a third party to the national courts in order to protect 

its legal interests – a simple claim for contractual payments from a customer 

would be an adequate example – it is difficult to see any reason why that 

litigation should not be regarded as a management activity… the Tribunal 

considers that there can be no doubt that the settlement of disputes is an 

“activity in connection with investments”, to use the language of BIT Article 3 

itself rather than the non-exhaustive phraseology of ad Article 3.64 

 

                                                           
62 Ambiatelos (n 54). 
63 Maffezini (n 58). 
64 Hochtief AG v The Argentine Republic, (ICSID Case No. ARB/07/31) Decision on Jurisdiction (24 Oct 2011) Para 
67-8. 
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Hence, the dispute resolution mechanism is an activity related to investment which is 

regulated by this the Euroasia BIT, accordingly the MFN clause does allow the 

claimant to invoke the dispute resolution clause from the Eastasia BIT.  

 

67. There has been a certain number of arbitration tribunals who have refused to accept 

that the MFN clause cannot be use to invoke the dispute resolution clause of a third 

treaty. The leading case in this regard has been the case of Plama, which focused on 

the importance of consent as a prerequisite for arbitration. They held, that there has to 

be clear and unambiguous agreement between State parties to that effect.65 On the basis 

of this reasoning the tribunal further emphasised,  

 

dispute resolution provisions in a specific treaty have been negotiated with a view 

to resolving disputes under that treaty. Contracting states cannot be presumed to 

have agreed that those provisions can be enlarged by incorporating dispute 

resolution provisions from other treaties negotiated in an entirely different 

context. 

 

The claimants submit, the reasoning in Plama is not applicable in context of the 

current dispute.  

 

68. It is important to appreciate that the context and the dispute resolution clause before the 

Plama tribunal was much narrower, as it stated,  

 

Each Contracting Party shall apply to the investments in its territory by investors 

of the other Contracting Party a treatment which is not less favorable than that 

accorded to investments by investors of third states 

 

As it can be seen in the provision, there is no wide permutation such as in Maffezini, 

where the MFN clause referred to ‘all matters subject to’ that the treaty. Despite this 

crucial difference, the tribunal in Plama discharged the reasoning in Maffezini like 

cases without explaining how such broad statements can be reconciled.  

 

                                                           
65 Plama Consortium Limited v Republic of Bulgaria (ICSID Case No. ARB/03/24) Decision on Jurisdiction 

Para 223. 
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69. Furthermore, in this case, the MFN provision is much wider and it specifically states 

that the MFN clause would cover matters related to the investment. And as it has 

already been argued, there is no reason why the issue of judicial remedy would not be a 

matter related to investment. In this respect, the decision in Salini, refuted the 

reasoning in the case of Ambiatelos and held that the issue of administration of justice 

is not related to the issue of access to justice.66 Determination and deliverance of 

justice does not only require one party to behave in a certain way towards the other. 

For administration of natural justice, in the even that one party does not act in the 

manner, there has to be a mechanism for redress for the other party. Failing to provide 

such mechanism would be failing administration of justice. 

 

II. The object and purpose of the BIT and the investment arbitration regime 

is to provide the claimants with the most effective means of asserting claims, 

which in this case is the international arbitration. 

 

70. As already established, in light of the textual approach, it is evident that the MFN 

clause in the Euroasian BIT will allow reliance upon the dispute resolution clause of 

the Eastasia BIT. Nevertheless, in light of the Art. 31 of the VCLT, the text of the 

treaty has to be interpreted in light of its object and purpose. Such object and purpose 

can be identified from the preamble to the text of the treaty.67  

 

71. In this case, the preamble to the Euroasian BIT states, clearly indicates that the purpose 

of the treaty is to provide an effective means of asserting claims and enforcing rights 

under both national and international law. This is evident from para 5, which provides, 

 

Recognising the importance of providing effective means of asserting claims 

and enforcing rights with respect to investments under national law as well as 

through international arbitration. 

 

As it is evident from the preamble, it was the intention of the parties to provide an 

effective dispute resolution mechanism for the investors. A similar reasoning has been 

                                                           
66 Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan (ICSID Case No. 

ARB/02/13) Decision on Jurisdiction (9 Nov 2004) para 112. 
67 VCLT, (n 56) Art. 31(2) 
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accepted in the case of Siemens, where the tribunal noted that the purpose of the 

Argentina-Germany BIT was to protect and promote investments.68 And with this 

context in mind the tribunal allowed the claimants to rely on the MFN clause and 

invoke the dispute settlement clause of a third treaty. 

 

72. The claimants have argued in context of issue 2(B), that resorting to domestic court 

would have been futile. Moreover, since the notification of the dispute from the 

claimants, there have been no response or acknowledgement from the respondents, 

despite interest from the claimants to negotiate the matter. In this circumstance, the 

only option remaining for the claimant was to resort to international arbitration and this 

was the most effective means to settle the dispute. Due to the sanctions imposed in this 

case, the share prices of Rocket Bombs Ltd have been diminished drastically and there 

is no further business activity is possible. If the investor relies on the dispute resolution 

clause of the Euroasian BIT, it will have to wait 24 months until they can submit the 

dispute to a judicial body.  

 

73. However, for Eastasian investor it is a much easier process and they can resort to 

arbitration after 6 months. This shows there is a clear discrepancy of treatment between 

the investors from two different countries. The purpose of the MFN is to eliminate such 

differential treatment and both investors in need of being treated on the basis of 

parity.69 If the MFN clause is not invoked it will further effect the investment adversely 

instead of allowing the investor to rely on the most effective means to find redress as 

intended by the treaty by having to wait 24 months according to the Euroasia BIT. 

Hence, the reliance on the MFN clause and invoking the dispute resolution clause of 

the Eastasia BIT is consistent with the object and purpose of the treaty.  

 

 

 

 

 

                                                           
68 Siemens A.G v The Argentine Republic (ICSID Case No. ARB/02/08) Decision on Jurisdiction (3 Aug 2004)  

para 102. 
69 National Grid Plc v The Argentine Republic (UNCITRAL) Decision on Jurisdiction (20 June 2006) 

<http://www.italaw.com/cases/732> accessed 11th September 2016, para 102. 
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(2) Arguments on Merit: 

 (A) Claimant Made a Protected Investment, Especially in the Light of the Clean hands 

Doctrine with Reference to Article 1.1 of the Eastasia BIT. 

 

74. The allegation advanced by the Government of Oceania that Mr Peter Explosive 

investment and the circumstances under which he acquired the arm production licence 

‘cast a serious shadow’ over its legality70 and therefore contrary to the clean hand’ 

doctrine as found under article 1.1 of the Eastasia BIT is totally unsustainable based on 

two principal reasons.71 (I) The Respondents have failed to satisfy the high standard of 

proof required for an allegation of corruption to sustain. (II) the testimony advanced by 

the ex-president of the National Environment Authority of Oceania (NEAO) that he 

will testify against My Peter Explosive is highly questionable.  

 

I. Lack of evidence satisfying the high standard of proof required for 

corruption 

 

75. Oceania has failed to satisfy the prevailing arbitral practice of a high standard of proof 

required whenever a party alleges that there have been activities which amounted to 

corruption.  

 

76. Oceania allegation of bribery falls short of any convincing evidence that Mr Peter 

Explosive has taken part in bribery activities with the ex-president of the National 

Environment Authority of Oceania (NEAO). For a claim of bribery to sustain and to 

lead to Mr Peter Explosive as having corrupted the officials, this requires the 

allegations to be proven “beyond doubt”72 with ‘clear preponderance evidence’73or as 

stated by the tribunal in Himpurna California Energy v PT Persero, any finding of 

                                                           
70 ‘Answer to Request for Arbitration’, FDI Moot Problem, Page 15 – 16. 
71 ibid 
72 ICC case no 5622 (Hilmarton) (1988) at para 112; Hilmar Raeschke-Kessler and Dorothee Gottwald, 

‘Corruption’ in Peter Muchlinski, Federico Ortino and Christoph Schreuer, The Oxford Handbook of 

International Investment Law (Oxford Handbooks in Law) (OUP 2008) 604. 
73 John J. Callahan v Westinghouse Broadcasting Company, Inc. & Another (1977) 372 Mass 582 at Para 587 - 

588; See Abdulhay Sayed, Corruption in International Trade and Commerial Arbitration  (The Hague, Kluwer 

Law International, 2004) 93; Peter Muchlinski (n 28) 604. 
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illegality or invalidity of a contract ‘must be supported by clear and convincing 

proof,’74 and any ‘Rumours or innuendo will not do.’75  

 

77. The requirement of such high burden of proof is in line with ‘The general consensus 

among international tribunal and commentator’76 due to the seriousness of the crime 

and the potential impact such accusation may have on Mr Peter Explosive as an 

international investor. As such, and the Government of Oceania has failed to provide 

a‘clear and convincing evidence’77 that one of the aims of the private meeting between 

Mr Peter Explosive and the ex-President of NEAO resulted in Bribery.  

 

78. The ‘cast of serious Shadow over the legality’ of Peter Explosive investment due to his 

private meeting with the ex-president of the NEAO does not provide enough evidence 

beyond any doubt on the face of it. There are currently no convincing proof that Mr 

Peter Explosive had taken part or bribed the ex-president of the NEAO prior or shortly 

after their private meeting.  

 

79. Moreover, any suggesting that the burden of proof requested by the claimant is far too 

high since corruption can be ‘notoriously difficult to prove since, typically there is little 

or no physical evidence’ as recognised in EDF (Services) v Romania;78 is rebuttable. 

The allegation of corruption was in fact raised by the respondent themselves and for 

this reason they should therefore bear all burden of proof, just like all ‘allegations of 

illegality must…be proven.’79 

 

80.  For this, the tribunal should maintain the burden of proof on the respondent claiming 

corruption as it will be too drastic for the tribunal to depart from such widely accepted 

rule which provide that, it’s up to a party to prove and satisfy the tribunal of the facts it 

wishes to rely on.  To hold otherwise, this may lead, the whole international arbitration 

unto a slippery slope, where parties who may be faced with a burden of proof deemed 

                                                           
74 Himpurna California Energy v PLN (1999) 25 YB Comm Arb 11 (2000) at para 116; Peter Muchlinski (n 28) 

604. 
75 Himpurna California Energy (n 30) at para 118. 
76 EDF (Services) Limited v Romania, ICSID Case No. ARB/05/13, Award (2009) at para 221 
77 ibid. 
78 ibid. 
79 World Duty Free v The Republic of Kenya, (ICSID Case No. ARB/00/07) Award (4 Oct 2006)  
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as too difficult to discharge, attempt to shift it onto the party being accused of the act. 

This is a message the tribunal cannot afford to send.80 

 

II. The Ex-president of NEAO Testimony Against the Claimant is Highly 

Questionable. 

 

81. The tribunal should disregard the deal received by the convicted ex-president of the 

NEAO, who has agreed to testify against Mr Peter Explosive in exchange of a plea 

bargain as any sort of evidence that Mr Peter Explosive may have been involved in 

bribing .81 The circumstances under which the plea bargaining was agreed is 

questionable. The plea bargain, which was agreed by the ex-president of the NEAO, 

came after his conviction of bribery which indicates that the ex-president is only 

motivated by the fact that he could escape his crimes by making Mr Peter Explosive 

the scapegoat.  

 

82. If the ex-president of the NEAO really wanted to reprehend, he will not have waited 

until his conviction to go for such deal. Also, the fact that Mr peter Explosive was 

denied a request for a subsidy following his meeting on the 3rd of August just like many 

other people applicants before him, is a strong indication that Mr explosive could not 

have bribed the ex-president of NEAO, just to receive such negative news.82 As a result 

of this, the tribunal should really question the motivation of such plea bargain that was 

accepted by the ex-president of NEAO, seeing that he is already a convicted corrupt 

authority who has little choice now but to save himself.  

 

 

 

 

 

 

 

                                                           
80 Michael Hwang and Kevin Lim, 'Corruption in Arbitration — Law and Reality' (2012) 8 (1) Asian 

International Arbitration Journal 

<https://www.kluwerlawonline.com/abstract.php?area=Journals&id=AIAJ2012001>.  
81 Procedural Order No. 2, FDI Moot Problem, Page 56. 
82 ‘Statement of Uncontested Facts’, FDI Moot Problem, Page 33 



28 
 

 

 

 

 

 

 

 

(B) Claimant’s investment was expropriated by the Respondent 

83. The Respondent’s argument that that there has could not have been any expropriation 

is unstainable on two grounds.83 (I), the annexation came from the outcome of a lawful 

referendum held by Fairyland. (II) The executive order amounted to an indirect 

expropriation. 

 

I. The Annexation Occurred as Result of a Lawful Referendum 

 

84. The annexation of Fairyland was a result of the decision made by the people of 

Fairyland through a referendum held on the 1st of November 2013, which resulted in 

the majority decision to be reunited with their homeland (The Republic of Euroasia).84 

The people of Fairyland has a right to “choose to belong to whatever ethnic, religious 

or language community” 85  they may wish and from the referendum result, they had 

decided to be reunited with the Republic Euroasia. This is a right guaranteed under the 

international law principle of Self Determination found in various international and 

human rights conventions which has been held to amount an erga omnes.86  

 

85. Article 1 of the United Nations International Covenant on Economic, Social and 

Cultural Rights (1966), provides that “All peoples have the right of self-determination. 

By virtue of that right they freely determine their political status and freely pursue their 

economic, social and cultural development.” A similar provision is also found under 

article 1 of the United Nations International Covenant on Civil and Political Rights of 

                                                           
83 FDI Moot Problem, Page16. 
84 FDI Moot Problem, Page 5.  
85 Arbitration Commission of the Peace Conference on Yugoslavia, Opinion No 2, Volume 92 ILR, PP 167 

(http://www.icj-cij.org/docket/files/141/15048.pdf) accessed 11th September 2016.  
86 Case Concerning East Timor (Portugal V. Australia) (n 24) Para 23 – 25. 

http://www.icj-cij.org/docket/files/141/15048.pdf
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1966.87 Article 1 (2) of the UN charter also emphasises its aim is to “develop friendly 

relations among nations based on respect for the principle of equal rights and self-

determination of peoples”  

 

86. The right of people of fairyland to exercise their right to self-determination is further 

supported under the Declaration on Principles of International Law concerning 

Friendly Relations and Co-operation among States in accordance with the Charter of 

the United Nations that: 

By virtue of the principle of equal rights and self-determination of peoples 

enshrined in the Charter of the United Nations, all peoples have the right 

freely to determine, without external interference, their political status and to 

pursue their economic, social and cultural development, and every State has 

the duty to respect this right in accordance with the provisions of the 

Charter.88 

 

87. In the light of various international law principle. It is clear that the annexation of 

Fairyland was a result of the people of Fairyland merely exercising their rights under 

International Law. As such, for the Republic of Oceania to impose sanctions because of 

the annexation is contrary to International Law since it is clearly interfering in the 

political statute of Fairyland and the restriction on trade imposed by Oceania only 

serves to hinder the rights guaranteed to the people of Fairyland to determine their own 

future.  

 

88. Furthermore, the executive order passed down by President of the Republic of Oceania, 

emphasised that the annexation of Fairyland by the Government of the Republic of 

Euroasia “undermine democratic processes and institutions in the Republic of 

Eastasia.”89 However, it is important to stress that recent observations have highlighted 

a consistent and uniform practice under international law supporting the notion that, the 

                                                           
87 UN General Assembly, International Covenant on Civil and Political Rights (16 December 1966)Article 1 

(ICCPR). 
88 UN General Assembly, Declaration on Principles of International Law concerning Friendly Relations and 

Cooperation among States in accordance with the Charter of the United Nations (24 October 1970) 

A/RES/2625(XXV). 
89 FDI Moot Problem, Page 52 



30 
 

legitimacy of a State’s power is rooted from the will of the people themselves.90 For 

this reason, the fact that the will of the people within fairyland was freely expressed 

towards being annexed to Euroasia, is another evidence of the legitimacy of fairyland 

annexation by the Republic of Euroasia. 

 

II. The executive order amounted to an indirect expropriation 

 

89. Notwithstanding with the arguments presented above, regardless of whatever 

justification that is provided by the respondent to describe the effect of the executive, 

this still does not take away the fact that Mr Peter Explosive investment had been 

expropriated. 

 

90.  The actions of the Respondent amounted to an indirect expropriations of Mr Peter 

Explosive’s investment. Both the Agreement between the Republic of Oceania and the 

Republic of Euroasia for the Promotion and Reciprocal Protection of Investments 

199691 and the Agreement between the Republic of Oceania and the Republic of 

Eastasia for the Promotion and Reciprocal Protection of Investments92 clearly prohibit 

any sort of expropriations either directly or indirectly “except for the public purpose.” 

 

91. The claimant would like to submit to the tribunal that, Mr Peter Explosive investment 

had in fact been indirectly expropriated by the government of Oceania.   

 

92. The interference of the respondent through the executive order had effectively eroded 

Mr Peter Explosive rights associated with his investment. As such, the passing down of 

the executive order had the effect to tantamount to an expropriations, an act that is 

clearly prohibited under both BIT’s.93  The fact that the actions by the Respondent had 

substantially deprived Mr Peter Explosive of his rights as the owner of Rocket Bombs, 

                                                           
90 UN General Assembly, Universal Declaration of Human Rights (10 December 1948) 217 A (III), Article 2(1); 

ICCPR (n 43) Article 25; Daniel Thürer and Thomas Burri, ‘Self-Determination’ 

<http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e873> at Para 37. 
91 Agreement between the Republic of Oceania and the Republic of Euroasia for the Promotion and Reciprocal 

Protection of Investments, Article 4 (Euroasia BIT). 
92 Agreement between the Republic of Oceania and the Republic of Eastasia for the Promotion and Reciprocal 

Protection of Investments, Article 3 (Eastasia BIT). 
93 See Article 4 of Euroasia BIT; Article 3 of Eastasia BIT. 
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is a clear evidence of an indirect appropriation and this is also in line with the general 

international consensus among courts of what amounts to an indirect expropriation.94  

 

93. In Starret Housing v Iran, the tribunal emphasised that, an indirect expropriation may 

occur when there has been an interference by the State ‘with property rights to such an 

extent that these rights are rendered so useless that they must be deemed to have been 

expropriated.’95  

 

94. Similarly also, in CME v Czech Republic, the tribunal relied on the government 

intervention which destroyed the claimant’s commercial value of their investment to 

find that there had been an indirect expropriation. According to the tribunal in this case,  

although ‘deprivation of property and/or rights must be distinguished from ordinary 

measures of the State and its agencies in proper execution of the law’,96 ‘What was 

destroyed was the commercial value of the investment…’,97  and for an indirect 

expropriation to exist there simply needs to be “measures that do not involve an overt 

taking but that effectively neutralize the benefit of the property of the foreign owner, 

are subject to expropriation claims.”98 

 

95. There are little questions as to the fact that the executive order passed down by the 

Respondent had the radical effect of depriving Mr Peter Explosive of his investments 

since the new executive order against the Republic of Euroasia had rendered Mr Peter 

Explosive shares in Rocket Bombs Ltd to almost zero while preventing him from 

disposing his shares by selling them.99 

 

96. For these reasons, the Respondent action did amount to an expropriation of Mr Peter 

Explosive’s investment since both BIT’s clearly provides instance as to when any sort 

of expropriation may be considered as lawful, which is for public policy reasons.100 

                                                           
94 Anne K Hoffman, ‘Inderect Expropriation’ in August Reinisch (ed) Standards of Investement Protection 

(OUP, 2008) 156. 
95 Starret Housing v Iran, Iran-US claim Tribunal, 19 December 1983, 4 Iran-US CTR 122, 154; Anne K 

Hoffman (n 50) 157. 
96 CME Czech Republic BV v The Czech Republic, September 2001, at para 603. 
97 CME Czech Republic BV v The Czech Republic, September 2001, at para 591; August Reinisch, 

‘Expropriation’ in Peter Muchlinski, Federico Ortino and Christoph Schreuer, The Oxford Handbook of 

International Investment Law (Oxford Handbooks in Law) (OUP 2008) 426. 
98 ibid 604; August Reinisch, ‘Expropriation’ (n 53). 
99 Page 5 of FDI Moot Problem,. 
100 See article 4 of Euroasia BIT; Article 3 of Eastasia BIT. 
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97. It is also hard to be conceived that the Respondent action can even be regarded as 

falling under a Public Policy justification. From the outset, it seems that the 

Respondent motivations had nothing to do with Public Policy but purely a politically 

motivated act. The Respondent argues that, the sanctions had been imposed due to their 

obligations “under the principles of public international law not to recognize the effects 

of unlawful actions and to take active steps to wipe out the consequences of such 

unlawful behaviour.”101  

 

98. In addition to the facts that it has already been presented above on how the annexation 

of Fairyland could not have been an illegal act contrary to international law; The fact 

that the annexation of Fairyland had divided opinions within international community, 

with one side clearly being in support of it while the other which The republic of 

Oceania belonged to did not. The move by the respondent to impose sanctions seems to 

present itself as more of a political motivation and act of retaliation against the 

Government of Euroasia with nothing to do with public policy reasons.102 

 

99. In any case, it is clearly provided under Both BIT’s that if any expropriation was to 

happen, it “shall be accompanied by provisions for the payment of prompt, adequate 

and effective compensation.”103 This provision is in line with various arbitral decisions 

that if one wishes to rely on public policy as a justification for their expropriation, it 

needs to be accompanied by the payment of an appropriate compensation,104 something 

the Respondent has failed to provide Mr Peter Explosive for his losses. 

 

 (C) There Has Been No Contributory Fault of the Claimant Which Would Have Caused 

the Damage Suffered to its Investment. 

100. The respondents in this case have raised the issue that the claimants have contributed 

to the damage suffered by its investment. The argument from respondent is 

                                                           
101 Page 16 of FDI Moot Problem,. 
102 British Pretoleum v Lybia, Award, 10 October 1973 and 1 August 1974, 53 ILR 297, at 329. 
103 Article 4 Euroasia BIT and Article 3 Eastasia BIT. 
104 Liberia Eastern Timber Corporation (LETCO) v The republic of Liberia, ICSID Case No. ARB/83/2, Award, 

31 March 1986, at para 343, 367; ADC v The republic of Hungary, ICSID Case No. ARB/03/16, Award, 2 

October 2006, at Para 476; Simens A.G v Argentina Para ICSID Case No. ARB/02/08, Award, 6 February 2007, 

at Para 273. 
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misconceived legally and factually. The claimant therefore submits that the tribunal 

dismisses the arguments from the respondent and accordingly, find there has been no 

contributory fault from the claimant causing loss to its investment. To that effect, the 

claimant puts forward the following arguments.  

  

101. In international law it is well recognised that the violation of international obligation 

gives rise to state responsibility.105 Consequently, it is incumbent upon the 

responsible State to make reparation for any damage caused by the violation of the 

obligation.106 As provided for in the Art. 31 of the ARSIWA, which provides that, 

‘The responsible State is under an obligation to make full reparation for the injury 

caused by the internationally wrongful act’.107  

 

102. Significantly, as indicated in the aforementioned provision, there has to be causality 

between the injury and the internationally wrongful act. Hence, a state is only 

responsible for making reparation to the extent that it has caused the injury to the 

victim involved.  

 

103. In this regard, a State cannot be held responsible for the injuries caused by acts other 

than their own, as recognised in the commentary to the ARSIWA.108 In this context, 

under the doctrine of ‘contributory negligence’ it may be possible to analyse the 

actions of the injured party in order to assess whether they have contributed to the 

injury that they have suffered. This notion has been recognised in the Art. 39 of the 

ARSIWA which provides,  

 

In the determination of reparation, account shall be taken of the contribution to the injury 

by wilful or negligent action or omission of the injured State or any person or entity 

in relation to whom reparation is sought. 

 

                                                           
105 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 

November 2001, Supplement No. 10 (A/56/10), chp.IV.E.1 (ARSIWA) Art. 1. 
106 Gemplus S.A., SLP S.A., Gemplus Industrial S.A. de C.V. v. The United Mexican States (ICSID Case No. 

ARB(AF/04/03) Award (16 Jun 2010). 
107 ARSIWA (n 105) Art. 31. 
108 Anais Moutier-Lopet, ‘Contribution to the Injury’ in James Crawford, Alain Pellet and Simon Olleson (ed.), 

The Law of International Responsibility (OUP 2010) 639. 
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104. According to this provision, it will be within the powers of the tribunal to reduce the 

reparation owed to the claimant if it finds that the claimant has contributed wilfully 

or negligently to the injury it has suffered. This principle has been recognised in 

number of international decisions, for example, Arbitrator Huber recognised in the 

British Claims in the Spanish Zone of Morocco,  

the negligence of the victims who, following the theft of their cattle by unknown 

persons, had reported the fact too late, thus justifying the absence of legal 

proceedings against the culprit by the competent authorities. 

 

105. Similarly, in the Davis Case, a British Claimant Sought to recover the value of goods 

he had imported into Venezuela on consignment. The goods had been released from 

customs without proper proof that that the buyer had paid. The commission rule, 

however, that the claimant and his shipper had been negligent in not having an agent 

in Venezuela ready to receive the bills of lading and that this negligence was the real 

and primary cause of the conditions which followed and the least that can be said is 

that this negligence was directly and proximately contributory to the injuries 

complained of.109 This principle has been recognised in modern judicial 

jurisprudence as well, for example in the case of Gabcikobo-Nagymaros, where ICJ 

recognised,  

 

‘a principle that an injured State which has failed to take the necessary measure 

to limit the damage sustained would not be entitled to claim compensation for 

that damage which would have been avoided’110 

 

106. Hence, if the claimant is in some way negligent and contributes to his own loss he 

will not receive full compensation and from the inclusion in ILC and the evidence in 

international judicial practice, it would seem that the principle is recognised in 

international law.111 

                                                           
109 Davis Case (UK v Venezuela) 9 R Int’l Arb. Awards 460. 
110 Gabčikovo-Nagymaros Project, Hungary v Slovakia, Judgment, Merits [1997] ICJ Rep 88, (Danube Dam 

Case) para 55 
111 Christine Gray, Judicial Remedies in International Law (Clarendon Press 1987) 22 
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107. According to ILC, the doctrine is applicable just the same irrespective of whether the 

victim contributing to the injury is a natural or legal person, or the injured State 

itself, the applicable rules are the same.112 This would mean that the principle would 

be applicable in context of international investment arbitration as well. Therefrom, 

the principle has been affirmed and accepted in a number of investment arbitration 

tribunals. In the case of MTD v Chile, the tribunal reduced the compensation by 50% 

because the claimant overpaid for the land they bought and it was a serious business 

misjudgement in their part.113 The decision has survived a challenge before an 

annulment committee who did not question the premise that there may be 

contributory fault of the claimant which would justify reduction of the compensation. 

If there ‘material and significant’ fault of the claimant, it would not be in excess of 

power of the tribunal to reduce the compensation to be awarded for the loss 

suffered.114  

 

108. In the subsequent case of Occidental v Ecuador, the arbitration tribunal relied on the 

case of MTD v Chile and accepted that where a ‘claiming  party also committed a 

fault which contributed to the prejudice it suffered and for which  the trier of facts, in 

the exercise of its discretion, considers the claiming party should bear some 

responsibility’.115 In this case, the tribunal found that the claimants failed to obtain 

prior ministerial authorization to transfer rights contrary to the requirements in the 

formative contract between the two parties. The claimant acted negligently and 

unlawfully by preventing the respondent from exercising its sovereign right to vet 

and approve the transferee of rights under the contract involved in the case.116 As a 

consequence, the tribunal found claimant’s imprudent actions contributed to the 

prejudice, since it led to the issue of decree which caused the loss to the claimants. 

The tribunal consequently decided to reduce the compensation to be awarded by 

                                                           
112 Anais Moutier-Lopet, ‘Contribution to the Injury’ in James Crawford, Alain Pellet and Simon Olleson (ed.), 

The Law of International Responsibility (OUP 2010) 639 
113 MTD Equity Sdn. Bhd. And MTD Chile S.A. v Republic of Chile (ICSID Case No. ARB/01/07) Award (25 

May 2004) para 242. 
114 MTD, ibid, Decision on Annulment (21 Mar 2007) Para 99-101.  
115 Occidental Petroleum Corporation and Occidental Exploration and Production Company v The Republic of 

Ecuador (ICSID Case No. Arb/06/11) Award (5 October 2012) para 678. 
116 Occidental, ibid para 679 
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25%.117 In Occidental, although there was a dissenting opinion from Arbitrator 

Bridgitte Stern, she disagreed with the apportionment of the loss but not the 

application of the doctrine of contributory fault.118  

 

109. The same principle and approach has been affirmed in the case of Yukos v Russia, 

where the tribunal penalised the claimant for their business misjudgment in the 

process, considering they were aware that they acquired the company during a 

tumultuous time in Russia and they took a number of ill-advised steps which further 

exacerbated the prejudice they suffered and the tribunal found they had a number of 

opportunities to pay the tax obligations assessed against it.119 The tribunal considered 

the facts as a whole and reduced the compensation by 25% because the claimants 

acted unreasonably having abused the low-tax regions and its questionable use of the 

Cyprus-Russia Double Taxation agreement, which contributed materially and 

significantly to the prejudice they suffered due the wrongful act of the respondent.120 

 

110. From the analysis of the aforementioned cases, it would seem obvious that the 

principle of contributory negligence is well established within the ambit of 

international law, including international investment law. From the practice the 

tribunals it would seem that the recovery of reparation may be precluded where the 

claimant has contributed to the prejudice they have suffered. In such case, prevention 

of appropriate reparation will be limited, in full or partial, provided the actions of the 

claimant have contributed materially and significantly to the loss they have suffered 

and they acted wilfully or negligently in this regard. In the context, of the present 

case, the claimants submit that they have not acted in a manner which would have 

contributed to the loss they have suffered.  

 

111. In all the aforementioned cases where the tribunals have justifiably reduced the 

compensation, there was a direct causal link between the acts or omissions of the 

claimant and the damage they suffered consequently. In this case, the claimants have 

not caused any such loss which would justify any reduction of compensation to be 

                                                           
117 Occidental, ibid para 687 
118 Occidental ibid, Dissenting Opinion of Professor Brigitte Stern (20 Sep 2012). 
119 Yukos Universal Limited (Isle of Man) v The Russian Federation (PCA Case No. AA 227) Final Award (18 

July 2014). 
120 Yukos ibid Para 1634 
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awarded by the tribunal. The damage suffered by the claimants have been caused by 

the Executive Order of 1 May 2014 issued by the President of the Republic of 

Oceania.121  

 

112. As a result of the Order, the business of the Rocket Bombs Ltd. has come to a 

complete halt. Their share prices have deteriorated drastically which has limited the 

opportunity to sell shares to a third person. Furthermore, owing to the imposed 

sanctions, all other contracting parties of the claimant have refused to fulfil their 

obligations towards Rocket Bombs ltd, since according to Section 1 of the Executive 

Order, any engagement would render such parties to be automatically treated as a 

blocked person as well. This means, that the claimants could not conduct or sell the 

business. Hence, the damage suffered to the investment has been caused by the 

sanctions imposed by the Oceanian authorities.  

 

113. In contrast to decisions where there has been contributory fault of the claimant, in 

this case, the claimants have not acted wilfully or negligently that have materially or 

significantly contributed to the loss to the business. According the respondents, they 

have contributed to the damage through continuation of their supply of weapons to 

Euroasia which has been used to intervene and annex the territory of Fairyland. In 

their ‘Answer to Request for Arbitration’ the respondents have falsely claimed that 

Peter Explosive should have known about the intention of Euroasia’s intention to 

incorporate Fairyland.122 Such a claim is unsubstantiated and misguided in part of the 

respondent.  

 

114. There is no evidence to that effect which would corroborate the assertion that Peter 

Explosive ought to have known about the intention to intervene from Euroasia. It is 

uncontested that he was close friends with Mr. John Defenceless who was the 

Defence Minister of Euroasia, which does not allow this tribunal to presume that 

Peter Explosive will be made privy to the information that Euroasia was planning to 

intervene in Fairyland, which would have been a high level government arrangement. 

As a supplier of weapons of armed forces, the claimant has no involvement or 

influence on military strategy or decision of the Euroasian government and 

                                                           
121 Exhibit C2, Executive Order. 
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accordingly, could not have been in acted differently which would have reduced the 

damages their investment suffered by the sanctions. 

 

115. Moreover, Euroasia only intervened and annexed Fairyland on 1st March and 23rd 

March 2014 respectively. The latest contract between the claimants and the 

Euroasian government was concluded before that on 28th February. This means at the 

time of the conclusion of the contract it would not have been possible to foresee for 

the claimants that the contract with Euroasia would lead to imposition of a sanction 

against them. Although in hindsight it may be possible to argue otherwise, in the 

given circumstances, the claimants cannot be held responsible for taking actions or 

omissions wilfully or negligently that may have contributed to their loss. 

 

116. Furthermore, by the time of the declaration for annexation on 23rd March, there was 

already a contract in place between the claimants and Euroasia. The annexation was 

peaceful and bloodless since Eastasia did not send any armed forces to protect its 

territory, it broke of diplomatic ties and protested to the annexation politically. 

Subsequently, international community has been divided into two camps, one in 

support of annexation and the other against it. There was a Security Council session 

on the situation and they failed to reach a resolution as well. Considering that the 

situation had become an international crisis and there was hardly any direction to the 

situation, it cannot be expected from a lay individual such as the claimant to realise 

that Oceania, who is a third party to the situation would impose sanctions on the 

claimants.  

 

117. Finally, in the period between annexation and imposition of sanction it was reported 

by the Oceanian media from unknown sources that there may be an Executive Order 

imposing sanctions. Despite this information it would not be reasonable for the 

claimants to sell the shares of a prosperous business based on media reports from 

unknown sources. Furthermore, even if the news was reliable because of the reports 

by then it would have been difficult for the claimants to sell off their shares because 

any potential buyer would have been aware that it would be risky to buy the shares of 

a company which may potentially be subject to sanctions.  
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118. Hence, the claimants have not acted negligently or unreasonably in this 

circumstances and have not contributed to the loss suffered to its investment. 

 

PRAYER FOR RELIEF 

 

The Claimant, respectfully requests the Tribunal to find:  

 

1. The Claimant is now a national of the Republic of Euroasia and has therefore effectively 

satisfied the perquisite conditions under Article 1.2 of Euroasia BIT;  

2. The claimant, as a National of Euroasia has made a protected investment and may raise the 

Most Favoured Nation Provision under the Euroasia BIT; 

3. The Republic of Oceania had expropriated the Claimant’s investment by introducing the 

Executive Order. 

4. The Claimant had not contributed to his loss in renewing the contract with the Republic of 

Euroasia and any loss incurred were solely caused by the sanction imposed by Oceanian 

authorities.   

5. The Respondent (The Government of Oceania) should bear the total compensation of 

120,000,000 USD with interest as of the date of issuance of the award, for the expropriation 

of the claimant’s investment. 

 

  

Team Evenson  

On Behalf of Claimant 

Mr. Peter Explosive 

 


