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VI. SUMMARY OF ARGUMENTS 

1. JURISDICTION. This Tribunal has jurisdiction to resolve the dispute between 

CLAIMANT and Oceania. Indeed, CLAIMANT fulfills both the ratione personae and 

ratione materiae requirements. Firstly, because the Euroasia-BIT establishes that the 

applicable law to determine investor‟s nationality is the Euroasian, and the Euroasian 

Citizenship Act allows all residents of Fairyland to apply for it. Consequently, since 

on March 2014 Euroasia granted CLAIMANT the Euroasian nationality, CLAIMANT is a 

national in accordance with the Euroasian law.  Furthermore, the Euroasian law is 

legitimate under the International Law as it satisfies Fairylanders‟ self-determination 

right. Secondly. CLAIMANT made an investment that falls within the define term of 

„investment‟ set forth in Article 1.1 of the Euroasia-BIT. 

2. ADMISSIBILITY. The claim is admissible under the Euroasia-BIT. Firstly, 

CLAIMANT‟s investment is clean and fully complies with the Oceanian law. 

RESPONDENT‟s allegations of bribery are flawed and not worthy to rely on. Secondly, 

CLAIMANT is not bound to resource to Oceanian local courts by virtue of the MFN 

clause. Additionally, any attempt to solve the dispute would have been futile.  

3. MERITS. Having established this Tribunal‟s jurisdiction, CLAIMANT submits that 

RESPONDENT indirectly expropriated his investment. The effects of the measure issued 

by the Oceanian President were tantamount to expropriation. Indeed, CLAIMANT‟s 

assets were frozen and all the contracts terminated, substantially depriving CLAIMANT 

of the use and benefits of his investment. Moreover, under no circumstances the EO 

could be considered as non-precluded by the Euroasia-BIT. Oceanian essential 

security interests and international peace and security were not at stake and the EO 

was disproportional and unnecessary.  
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PRELIMINARY STATEMENT 

1. This is a case of blatant expropriation masqueraded as a justifiable reaction to an 

international event entirely outside RESPONDENT's borders. RESPONDENT destroyed 

CLAIMANT's business, which CLAIMANT had built up from the ashes of its 

predecessor over a 16-year period. RESPONDENT barred anyone from doing business 

with CLAIMANT and his company, stripped it of all its contracts, and prohibited 

CLAIMANT from selling the decimated remnants of his business. 

2.  RESPONDENT did this in ostensible protest for the exercise of popular self-

determination leading to the reunification of a territory outside its borders – an 

annexation which the UN has not declared unlawful. In defense, RESPONDENT offers 

nothing but procedural evasions, but not a single sensible response to justify the 

unjustifiable. RESPONDENT should be made to pay for what it destroyed, as 

compelled by the Euroasia-BIT and International Law. 

VII. STATEMENT OF FACTS 

CLAIMANT´s Investment 

3. CLAIMANT is a national of Euroasia and resident of Fairyland who made an 

investment in the Republic of Oceania in February 1998.1 CLAIMANT purchased the 

100% of the shares of Rocket Bombs Ltd., an arms producing company located in 

the region of Valhalla, Oceania. 

4. At that time, RB was a deteriorated company which had lost its environmental 

license. As a consequence of downtime in the industry, massive redundancies 

occurred and the town of Valhalla itself declined.2 CLAIMANT‟s objective was to lift 

the company again. 

                                                 
1     Problem, p.56, ¶4. 
2     Id., p.32, ¶3. 
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5. In order to resume its activities, RB needed to obtain a new environmental license. 

During July 1998, CLAIMANT held a meeting with the President of the NEA,3 and on 

23 July 1998, despite lacking the required adjustments on the production line, the 

NEA issued an environmental license allowing RB to resume the production. 4 

Likewise, CLAIMANT applied for a subsidy in order to make the needed adjustments, 

which were indeed very expensive.5 Unfortunately, the Oceanian government did 

not grant it.6 

6. Despite these difficulties, CLAIMANT was decided to get the company back in its 

feet. However, as the government denied the subsidy, he lacked the initial financial 

resources. In order to find them, on 23 December 1998 CLAIMANT approached the 

Minister of National Defense of Euroasia, John Defenseless, with whom CLAIMANT 

cultivated a long-time friendship. 7  Mr. Defenseless offered CLAIMANT a new 

contract for modernizing Euroasian forces‟ equipment. Effectively, on 1 January 

1999, RB entered into a contract with the Euroasian Ministry of National Defense.8 

7. Such contract provided RB with the necessary funding to bear the expenses to 

initiate the activity. 9  The contract was set to expire on 1 January 2014 but 

CLAIMANT and Mr. Defenseless, who was still the Euroasian Minister of National 

Defense, renew it on 28 February 2014 for another 6 years.10 

8. After all these efforts, CLAIMANT was now able to run his business and recover a 

prosperous industry for the people of Valhalla. As the company became very 

profitable, CLAIMANT started the expensive and long process of adjusting the 

production line to the environmental requirements.11 CLAIMANT achieved to fulfill 

this process in January 2014.12 

                                                 
3     Id., p.33, ¶6. 
4     Id., p.33, ¶5,6. 
5     Id., p.32, ¶4. 
6     Id., p.33, ¶7. 
7     Id., p.33, ¶8. 
8     Id., p.34, ¶9. 
9     Id., p.34, ¶10. 
10   Id., p.35, ¶15. 
11   Id., p.35, ¶13. 
12   Id., p.35, ¶13. 
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9. Years passed and by 2014, CLAIMANT‟s efforts paid-off largely, not only to him but 

also to the development of Oceanian economy. CLAIMANT celebrated contracts for 

arms production and for the delivery of the necessary raw materials. 13  As a 

consequence, RB opened new factories generating more employment than ever in 

the local community.14 The company became one of the largest in its business.15 

10. CLAIMANT could now look back in time and be proud of all his achievements and 

the contributions to Oceania, even though its path started up-hill. 

CLAIMANT is a national of Euroasia 

11. CLAIMANT has always been a resident of Fairyland. Historically, this region has 

been part of Euroasia. However, Fairyland ended being part of Eastasia in 1918 due 

to the First World War.16 Despite the fact that almost 100 years passed, the vast 

majority of Fairylanders still identify themselves as Euroasians17 and may speak the 

Euroasian language.18 Their national identity prevailed over the passing of time. 

12. In August 2013, the strong desire to reunite with Euroasia led Fairyland‟s authorities 

to call for a referendum on 1 November 2013. The referendum enquired the 

Fairylanders if their will was the reunification with Euroasia. 19  As could be 

expected, the majority voted in favor. Only after the results were announced, the 

Eastasian government declared it unlawful.20 

13. In response to this situation, on 23 January 2014, Fairyland‟s authorities sent an 

official letter to Euroasia calling it to intervene in protection of the Fairylanders.21 

This request was discussed by the Euroasian Parliament and covered by the media.22 

14. Without the resistance of Eastasia, Euroasian forces entered into Fairyland on 1 

March 2014.23 The reunification was peaceful and bloodless.24 On 23 March 2014, 

Euroasia officially declared the homecoming of Fairyland to its motherland.25 

                                                 
13   Id., p.34, ¶¶11-12 . 
14   Ibid. 
15   Id., p.34, ¶12. 
16   Id., p.56, ¶4. 
17   Id., p.35, ¶14. 
18   Id., p.61, ¶9. 
19   Id., p.55, ¶2. 
20   Id., p.35, ¶14. 
21   Ibid. 
22   Id., p.56, ¶3. 
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15. Additionally, Euroasia decided to amend its Citizenship Act to allow residents of 

Fairyland to apply for Euroasian nationality, fulfilling in this way their long-

standing aspiration. CLAIMANT, whose grandparents were Euroasians, applied to this 

possibility and obtained the Euroasian nationality on 23 March 2014. 26 

The destruction of CLAIMANT’s investment 

16. The UNSC discussed Fairyland‟s reunification without issuing a resolution against 

it.27 In this context, Eastasia declared the reunification unlawful, regardless the will 

expressed in the referendum. Some States, including RESPONDENT, supported the 

Eastasian position. 28 

17. On 1 May 2014, Oceania‟s President issued an EO Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia.29 The EO imposed a severe 

regime of sanctions to some companies operating under Oceanian law.30 Its aim was 

to affect companies participating in strategic Euroasian activities and anyone who 

assisted them.31 

18. Firstly, the EO provided for the blocking of the property of these enterprises. 

Secondly, it strictly prohibited any professional engagement with the blocked person 

and declared all contracts with them terminated.32 Due to the renegotiation of the 

1998‟s contract between RB and Euroasia, the EO reached CLAIMANT and his 

company. 

19. The effect of the EO was devastating for CLAIMANT‟S investment. All the contracts 

concluded by RB were forcibly terminated. Furthermore, CLAIMANT could neither 

sell nor transfer his shares; nor conclude contracts with any other Oceanian person 

or company.33 The logical consequence was a sudden collapse of the value of RB‟s 

                                                                                                                                                         
23   Ibid. 
24   Id., p.35, ¶14 
25   Ibid. 
26   Id., p.56, ¶4. 
27   Id., p.56, ¶3. 
28   Id., p.36, ¶2. 
29   Id., p.52. 
30   Id., p.36, ¶16. 
31   Id., p.52. 
32   Ibid. 
33   Id., p.36, ¶¶15, 17. 
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shares. Moreover, the Oceanian suppliers refused to comply with their obligations 

by relying on the EO.34  

20. CLAIMANT, who was conducting a large and prosperous company, suddenly became 

an economic pariah. Due to the EO, CLAIMANT was barred from selling its products 

and buying the necessary supplies to produce them. As a result, it completely lost 

the value and control of its business. The company that once revitalized Valhalla 

was now destroyed. 

CLAIMANT was personally harassed 

21. CLAIMANT has not only suffered the destruction of its business. Further, he was 

personally harassed and had his honor impaired. Indeed, in the context of public 

pressure and a media scandal,35 the President of the NEA -convicted for demanding 

bribes during his 19 years in office- named a number of persons who allegedly 

participated in his crimes. One of them was CLAIMANT. He mentioned these names 

after the General Prosecutor‟s Office granted him a non-prosecution agreement with 

respect to the bribes he may have received from such persons.36 

22. Consequently, on 23 June 2015, criminal proceedings were initiated against 

CLAIMANT regarding the environmental license obtained in 1998.37 This prosecution 

was unexpected as during the previous 16 years the business operated without any 

objection from the Government regarding such license. 

23. CLAIMANT, who was also suffering the destruction of his investment, was offered as 

a scape-goat for the media. His criminal proceedings are still pending.38 

 

 

 

 

 

 
                                                 
34   Id., p.36, ¶17. 
35   Id., p.37, ¶19. 
36   Id., p.56, ¶5.  
37   Id., p.37, ¶19; p.56, ¶4. 
38   Id., p.56, ¶5. 
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Request for arbitration 

24. CLAIMANT notified the Oceanian government of his intention to submit the case to 

an arbitral tribunal, in accordance to the Euroasia-BIT.39 However, RESPONDENT did 

not even have the courtesy to reply. Therefore, on 11 September 2015, CLAIMANT 

filed the request for arbitration seeking redress for the wreckage of its investment.40 

 

 
 
  

                                                 
39   Id., p.4, ¶1. 
40   Id., p.3. 
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PART I JURISDICTION AND ADMISSIBILITY  

25. CLAIMANT contends that this Tribunal has jurisdiction under the Euroasia-BIT. 

Indeed, the ICC Secretariat has favorably reviewed the request for arbitration prima 

facie in accordance with Article 6(4) of ICC Rules. 41  Moreover, the claim is 

admissible under the Euroasia-BIT for the reasons outlined below.  

I. CLAIMANT COMPLIES WITH ALL JURISDICTIONAL REQUIREMENTS OF 

THE EUROASIA-BIT 

26. This Tribunal has jurisdiction over this dispute as the claim meets all the 

jurisdictional requirements set forth in Euroasia-BIT. Indeed, (A) CLAIMANT is a 

national of Euroasia and therefore is protected under the Euroasia-BIT and (B) 

CLAIMANT has made a legal investment under the Euroasia-BIT.  

A. CLAIMANT IS A PROTECTED INVESTOR UNDER THE 
EUROASIA-BIT 

27. CLAIMANT has been a national of Euroasia since March 2014.42 Hence, CLAIMANT 

was a national of Euroasia by the time Oceania issued the EO on 1 May 2014. 

Therefore, he is protected from Oceanian misconduct under the Euroasia-BIT.  

28. As the investment protection regime is based on the principle that its protections 

extend to investors who are nationals of a contracting State43 CLAIMANT will hereby 

demonstrate he fulfills such requirement.  

29. To address this submission, CLAIMANT  contends that (1) the Tribunal is empowered 

to declare CLAIMANT fulfills the nationality requirement; (2) the applicable law to 

determine CLAIMANT‟s nationality is Euroasian law; (3) under the applicable law 

CLAIMANT is a national of Euroasia; (4) an effective bond requirement is not 

                                                 
41   Problem, p.24. 
42   Id., p. 56 ¶4. 
43    MCLACHLAN  , p.131. 
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applicable to this case; and (5) the lawfulness of the reunification between Euroasia 

and Fairyland is irrelevant regarding CLAIMANT‟s nationality.  

1. The Tribunal is competent to decide that CLAIMANT is 
Euroasian  

30. Prior to establish that CLAIMANT has the Euroasian nationality, the Tribunal should 

declare it has jurisdiction to examine it. Accordingly, CLAIMANT submits that, since 

the nationality of the investor establishes the Tribunal‟s competence ratione 

personae, it necessarily has jurisdiction to resolve the issue by virtue of the 

kompetenz-kompetenz principle. This principle provides that arbitrators may 

determine their own jurisdiction.44 

31. According to the Soufraki Award case, an international tribunal is empowered and 

bound to decide if an investor is a national of a State, and such attribution arises 

from the “kompetenz-kompetenz” principle.45  The annulment ad hoc Committee 

supported the tribunal‟s ruling and decided that it had not exceeded its powers, 

stating that it had to verify Mr. Soufraki‟s nationality in order to ascertain its 

competence over the case.46  This ruling was followed in other cases such as Siag 

Jurisdiction,47 and .48  

32. According to FOUCHARD, GAILLARD & GOLDMAN, the principle is recognized by 

the main international conventions, by most modern arbitration statutes, and by 

institutional arbitration rules.49 In this regard, Professor DOUGLAS Istates that in 

considering the nationality of a plaintiff, the tribunal is exercising its power of 

kompetenz-kompetenz.50 

33. In this case, as Oceania included in the Euroasia-BIT a standing offer to arbitrate 

and CLAIMANT accepted it, the parties vested the Tribunal with jurisdiction. Hence, 

under the kompetenz-kompetenz principles, the Tribunal shall find that CLAIMANT 
                                                 
44    FOUCHARD, GAILLARD & GOLDMAN, ¶650-651. 
45   Soufraki Award, ¶55. 
46   Soufraki Annulement, ¶50-52. 
47   Siag Jurisdiction, ¶150. 
48   , ¶319. 
49   FOUCHARD, GAILLARD & GOLDMAN, ¶653. 
50    DOUGLAS I, ¶534. 
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has Euroasian nationality, thus satisfying all ratione personae requirement to 

jurisdiction.  

2. The  Euroasian  Citizenship  Act  is  the  applicable  law 
governing  CLAIMANT’s nationality 

34. Having established that this Tribunal has jurisdiction to determine CLAIMANT‟S 

nationality, CLAIMANT will hereby demonstrate why the Tribunal should apply the 

Euroasian law to rule over this issue.  

35. According to SCHREUER I, since the Soufraki Award51 caselaw52 has endorsed the 

following criterion: the law of the State of whose nationality is at issue is the 

applicable norm to determine investor‟s nationality.53 

36. For instance, the Siag Jurisdiction tribunal stated that domestic laws of each 

contracting State determine the nationality requirements. It also declared such norm 

as a principle of International Law.54 The same rule was applied by the tribunal55 

and the Pey Casado Annulement56 in Pey Casado. 

37. This criterion was also included in the treaties regulating the issue. The first article 

of the Convention on Conflict of Nationality Laws includes this approach, providing 

that States are empowered to determine citizens‟ nationality. Moreover, EU on 

Nationality sets forth the same provision is in Article 3.  

38. In this case, the Euroasia-BIT contains a renvoi to the law of the State. Indeed, 

Article 1.2 of the Euroasia-BIT defines „natural person‟ as any person having the 

nationality of either contracting party in accordance with its laws.57 Thus, in the 

present case, the parties agreed to apply the general rule to resolve the issue. 

39. Consequently, according to the Euroasia-BIT and caselaw, the Tribunal should 

apply Euroasian law. 

                                                 
51   Soufraki Award, ¶23-24. 
52   Soufraki Award, Siag Jurisdiction, . 
53    SCHREUER I, p. 157. 
54   Siag Jurisdiction, ¶143. 
55   , ¶319. 
56   Pey Casado Annulement, ¶68. 
57   Problem, p.41, Article 1.2.a. 
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3. CLAIMANT is a national according to the Euroasian Law 

40. Having stated the reasons why Euroasian Law is applicable, CLAIMANT contends 

that it is a national under Euroasian law.  

41. The Tza Yam Yum tribunal stated that the nationality granted to a person has a 

presumption of validity. 58  Furthermore, as the Micula tribunal ruled, the party 

objecting the nationality has the burden of proving that such nationality is against 

International Law.59  

42. Moreover, according to the Soufraki Award case, although not binding, a certificate 

of nationality issued by the competent authority is strong evidence of the existence 

of nationality. This reasoning was textually quoted and followed in other cases such 

as Siag Jurisdiction60 and Micula.61  

43. In the present case, since 1 March 2014 the Euroasian Citizenship Act allows all 

residents of Fairyland to apply for Euroasian nationality. On 23 March 2014, 

CLAIMANT, who fulfilled the requirement, was recognized as national of Euroasia.62 

Subsequently, Euroasia issued an identity card and passport in his favor.   

44. Moreover, as the Euroasian Citizenship Act forbids dual nationality, according to 

Euroasian law, CLAIMANT is only a national of Euroasia.63 In addition, CLAIMANT 

complied with the requirement set forth in the Eastasian law to relinquish its former 

nationality, even if it may not have followed some procedural formalities.64  

45. Concluding, CLAIMANT became a national of Euroasia and may therefore invoke the 

Euroasia-BIT to receive an adequate redress for the harm suffered.  

4. The effective bond requirement applies  

46. The Tribunal‟s jurisdiction to determine CLAIMANT‟s nationality mandates it decide 

on Euroasian law, as prescribed in the BIT. The Tribunal has no jurisdiction to 

                                                 
58   Tza Yam Yum, ¶63. 
59   Micula, ¶¶87,96. 
60   Siag Jurisdiction, ¶151. 
61   Micula, ¶94. 
62   Problem, p.56¶4. 
63   Id., p.56, ¶4. 
64   Id., p.56, ¶4, p.60 ¶2. 
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apply any other test. Otherwise would be a breach of the BIT mandante. Therefore, 

no argument Oceania may rise regarding the “connection” between CLAIMANT and 

Euroasia modifies the nationality of the latter. 

47. The effective bond may be a requirement in other cases such as diplomatic 

protection, however, CLAIMANT submits that: (a) the effective bond is not 

applicable to investment claims; (b) the Euroasia-BIT does not require such link; 

and, in any event, (c) CLAIMANT fulfills the effective bond requirement. 

a) The  effective bond standard is not applicable  to   

investment  claims 

48. CLAIMANT contends that the effective bond requirement is not applicable to 

investment claims. Since the Nottebohm case, the ICJ has applied this standard only 

when analyzing diplomatic protection. Moreover, the ILC did not include such 

requirement when drafting the DADP.65 According to the DADP, the rules regarding 

diplomatic protection are not applicable to investment protection.66  

49. In this regard, the Saba Fakes tribunal concluded that the rules of customary 

International Law applicable in the context of diplomatic protection do not apply to 

investor-State arbitration. The tribunal relied on Professor DOLZER‟s expert opinion, 

which stated that the rules of nationality in a BIT do not follow the rules of 

customary law.67  

50. Furthermore, in the García Armas reached the same conclusion. The tribunal 

considered that BITs contain a specific rule and68 thus, by virtue of the lex specialis 

derogate generali principle, the specific terms of the BIT are the primary sources of 

interpretation, unless the application of such terms leads to an absurd result.69 The 

tribunal concluded that as the terms did not lead to an absurd result the literal 

interpretation should prevail.70  

                                                 
65    DUGARD, ¶ 110. 
66   DADP Article 17. 
67   Saba Fakes, ¶69. 
68   García Armas, ¶170-174. 
69   Id., ¶157. 
70   Id., ¶¶163,166. 
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51. Moreover, in the Diallo case, the ICJ stated that investment protection is governed 

by investment agreements. In that context, the role of diplomatic protection fades.71 

Professor DOUGLAS I agrees with this position by stating that the rules for the 

nationality in the international regime of diplomatic protection do not apply to 

issues of nationality in investment treaty arbitration.72 

52. Consequently, even if the effective bond might be required in diplomatic protection 

cases, such rule does not apply to investment claims. Hence, the Tribunal should 

waive CLAIMANT from proving an effective bond with the Euroasia. 

b) The Euroasia-BIT does not require an effective bond 

53. Having established that the general principles of International Law regarding the 

effective bond standard are not applicable, further CLAIMANT contends that the 

requirement is not included in the Euroasia-BIT.  

54. According to ICSID73 and UNCITRAL74 caselaw, an effective bond with the State 

of the nationality is not required. In fact, tribunals in investment cases have 

repeatedly found that the Nottebohmdoctrine is not applicable if the applicable BIT 

does not require an effective bond. 

55. In the leading case Champion Trading, the tribunal declared that the Nottebohm 

doctrine, which requires the abovementioned standard for diplomatic protection, 

was not applicable to the case. The tribunal noted that Article 25.2.a of the ICSID 

Convention contains a clear and specific rule which does not contain the 

effectiveness requirement.75 

56. Further, the Siag Jurisdiction tribunal stated that adding a requirement which is not 

in the applicable BIT would be an illegitimate revision of its terms.76 Regarding this 

issue, the tribunal ruled that, as the BIT contained a clear definition of who was to 

be considered a national, the Nottebohmdoctrine was not applicable.77 

                                                 
71   Diallo¶88. 
72    DOUGLAS I, Rule 38. 
73   Champion Trading; Siag Jurisdiction; Micula; Saba Fakes. 
74   Oostergetel. 
75   Champion Trading, p.16.  
76   Siag Jurisdiction, ¶64. 
77   Id., ¶198. 
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57. In addition, the Micula tribunal stated that it was doubtful whether the effective 

bond test would apply pursuant to the applicable BIT when the investor had only 

one nationality. It found that Sweden and Romania agreed that a Swedish nationality 

would be determined under Swedish law, without including additional requirements. 

The tribunal concurred with the ruling in Siag Jurisdiction that the clear definition 

and the specific regime established by the terms of the BIT should prevail and 

holding otherwise would be an illegitimate revision of the BIT.78 

58. Moreover, in the Oostergetel case, an UNCITRAL tribunal determined that the BIT 

merely required the investor to have the „nationality of one of the contracting 

parties‟. It found that the applicable BIT did not require such nationality to be 

„effective‟ or imposed any further conditions such as the existence of an effective 

bond.79  

59. In turn, the Saba Fakes tribunal followed the Micula ruling. The tribunal concluded 

that the definition of investor contained in the applicable BIT was clear and the 

standard was not applicable. Indeed, The Netherlands-Turkey BIT did not require an 

investor‟s nationality to be effective for it to bring a claim against the host State on 

the basis of the BIT.80 

60. These rulings are in accordance with the view of the Soufraki Annulement tribunal. 

In that case, the tribunal stated that an international tribunal cannot set aside a 

substantive law on nationality upon the ground that it does not approve it or believes 

that there is a better rule to regulate nationality.81 

61. Finally, in the cases where the parties‟ intention is to require an effective bond, this 

element is expressly required, such as in the US Model BIT of 2004. 

62. In the present case, the wording of the Euroasia-BIT regarding the definition of 

investor is identical to the wording of the BITs in the aforementioned cases. Indeed, 

it does not require an effective bond. It only requires petitioners to be considered 

nationals by the law of the State. As demonstrated in Part I.I.A.3, CLAIMANT fulfills 

this requirement. Moreover, according to the Euroasian law, CLAIMANT has only has 
                                                 
78   Micula, ¶101. 
79   Oostergetel ¶ 130. 
80   Saba Fakes, ¶64. 
81   Soufraki Annulement,¶ 60. 
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the Euroasian nationality, since the Euroasian Citizenship Act prohibits dual 

nationalities.82 Therefore, it is not necessary to apply the test, as the Micula ruling 

explains. If there is only one nationality, there is no need to decide which is more 

effective.83  

63. However, even if RESPONDENT contests that CLAIMANT‟s relinquishment of the 

Eastasian nationality to be void under the Eastasian law, it would be irrelevant to 

this case. The Euroasia-BIT only requires proving nationality in accordance with 

the Euroasian law without being applicable the laws of third-party States.  

64. In conclusion, neither general investment law nor the Euroasia-BIT require an 

effective bond. As CLAIMANT is a national of Euroasia in accordance with that 

norm, the Tribunal should consider it is protected under the Euroasia-BIT. 

c) In any case, CLAIMANT has an effective bond with Euroasia 

65. In the unlikely event the Tribunal considers that CLAIMANT should prove an 

effective bond, CLAIMANT hereby contends that the standard is fulfilled under the 

requirements of International Law. 

66. The ICJ in the Nottebohm case established the different factors to determine if there 

is an effective bond. According to the ICJ, the habitual residence of the individual is 

an important factor. However, other factors such as the center of his interests, his 

family ties, his participation in public life, attachment shown by him for a given 

country and inculcated in his children, are also taken into consideration.84 

67. In this case, CLAIMANT has a strong connection with Euroasia. Firstly, as a resident 

of Fairyland, a region historically and culturally connected with Euroasia as 

explained in 0. 85  Secondly, CLAIMANT has a jus sanguinis connection: his 

grandparents were Euroasian.  

                                                 
82   Problem, p.56, ¶4. 
83   Micula, ¶101. 
84   Nottebohm, p.24. 
85   Problem, p.35. 
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68. Is true that his grandparents relinquished the Euroasian nationality. However, it only 

occurred when Fairyland was annexed by Eastasia after the First World War.86 

Therefore, it is very questionable whether the relinquishment was indeed voluntary.  

69. Moreover, his voluntary decision to apply for the Euroasian nationality proves that 

he identifies as Euroasian. Additionally, for the purposes of this arbitration, it would 

have been easier for CLAIMANT to remain Eastasian as the Eastasia-BIT does not 

require a waiting period and the Euroasia-BIT does. The sole alleged advantage that 

the Euroasia-BIT may have is it does not contain an express requirement of clean 

hands doctrine. However, the advantage is not such, as CLAIMANT does not contest 

that the investments must be in accordance with the laws of the State, and will prove 

that his investment is clean in Part I.II.(A).  

70. The Tribunal should not be concerned about the possibility of treaty shopping. 

CLAIMANT filed this case before no tribunal other than this one, and chose to solve 

the dispute under the ICC Rules which was an option available in both the Euroasian 

and Eastasian BITs. 87  Moreover, Euroasia granted the nationality before 

RESPONDENT issued the EO that destroyed CLAIMANT‟s investment.88  

71. Therefore, assuming but not conceding that the Tribunal requires an effective bond, 

is clear that CLAIMANT complies with the requirement, as it has an effective bond 

with Euroasia. Consequently, it should be considered a protected investor under the 

Euroasia-BIT. 

5. The  lawfulness  of  Fairyland  reunification  is  unrelated  
to  this Tribunal’s jurisdiction 

72. CLAIMANT contends that the Euroasian Law is in accordance with International 

Law. According to RESPONDENT, Euroasia‟s annexation of Fairyland was unlawful, 

and no rules on succession of States in treaty law are applicable in this case.89 

However, CLAIMANT‟S nationality is based on the Euroasian Citizenship Act, not in 

                                                 
86   Id., p.56, ¶4. 
87   Id., pp.44 Article 9(5), p.49 Article 8(2).  
88   Id.,p 56 ¶4. 
89   Id., p.15. 
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the rules regarding the succession of States. If the Tribunal desires to consider the 

issue regardless, CLAIMANT contends that (a) this Tribunal lacks jurisdiction to rule 

over the legality of the annexation; (b) alternatively, the Euroasian Citizenship Act 

is in accordance with International Law.  

a) The legality of  the  situation  in  Fairyland  is  beyond the 

Tribunal’s competence 

73. RESPONDENT argues that the Euroasian Citizenship Act breaches International 

Law,90 on the basis that the norm consolidates the reunification of Fairyland with its 

motherland which, in RESPONDENT‟s view, was unlawful. 

74. CLAIMANT contends that the Tribunal lacks jurisdiction to rule on the legality of the 

reunification and, consequently to disregard CLAIMANT‟s Euroasian nationality.  

75. The reasons why this Tribunal lacks jurisdiction to rule over the issue are that, 

firstly, non-parties‟ interests (Euroasia and Eastasia) would be affected. Secondly, 

the issue is beyond this Tribunal‟s competence ratione materiae.  

76. Regarding the first point, in the Monetary Gold case, the tribunal declined 

jurisdiction to rule over a dispute related to a non-party State. The decisive factor 

was that the third State‟s legal interests would not only be affected by a decision, 

but would form the very subject matter of the decision.91 

77. The Larsen case followed the same doctrine. It declined jurisdiction as the decision 

would have required, as a necessary foundation for the decision between the parties, 

an evaluation of the lawfulness of the conduct of a State which was not a party to 

the proceedings before the tribunal. 92 

78. In the present case, the subject matter of the decision regarding this issue would affect 

Euroasia‟s and Eastasia‟s interests, neither of which is a party to this dispute. As a result, 

the Tribunal lacks jurisdiction to decide on the lawfulness of the reunification.  

                                                 
90   Id., p.15.  
91   Monetary Gold, ¶11.10. 
92   Larsen, ¶11.23. 
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79. In respect to the second argument, the arbitral jurisdiction is based on the consent of 

the parties. 93  According to Article V.1.C of the New York Convention, the 

recognition and enforcement of an award may be refused when the award deals with 

a difference not falling within the terms of the submission to arbitration, or if it 

decides on matters beyond the scope of the submission to arbitration. 94 

80. The Tribunal‟s competence ratione materiae is limited to disputes arising from 

investments protected under the Euroasia-BIT.95 The reunification of Fairyland with 

Euroasia is in no way related to this investment. Therefore, if the Tribunal were to 

decide over the issue, that would exeed the terms of its mandate and affect the 

validity and enforceability of any award it issued. Indeed, it would not be 

enforceable under the New York Convention for going over the scope of the 

submission. 

81.  Further, as the situation has not been declared illegal by any competent forum, the 

Tribunal does not have any binding source to base any decision on the matter. 

Consequently, as the ruling would affect non-parties‟ interests and the issue is 

beyond the Tribunal‟s competence, the Tribunal lacks jurisdiction to resolve if the 

reunification and the Euroasian Citizenship Act are unlawful. Hence, RESPONDENT‟s 

argument should be disregarded.  

b) The Euroasian  Citizenship  Act  is  in accordance  with  

International  Law 

82. Notwithstanding the above, if the Tribunal considers it has jurisdiction to decide 

whether the Euroasian Citizenship Act breaches International Law, CLAIMANT 

contends that the norm is lawful. The Act is a legitimate manifestation of the self-

determination principle and is in accordance with International Law. 

83.  Indeed, the self-determination principle is the right of a population to freely 

determine, without external interference, their political status and to pursue their 

                                                 
93    FOUCHARD, GAILLARD & GOLDMAN, ¶ 46. 
94   New York Convention, Article V. 
95   Problem, p. 44 Article 9. 
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economic, social and cultural development.96 Moreover, the establishment of a free 

association or integration with a State or the emergence into any other political 

status freely determined by the people constitutes modes of implementing the right 

of self-determination.97 

84. Such principle is of paramount importance in International Law. Indeed, Article 1.2 

of the UN Charter states that one of its purposes is the development of friendly 

relations among nations based upon respect for the principle of equal rights and 

self-determination. Moreover, in the East Timor case, the ICJ stated that the right of 

peoples to self-determination was one of the essential principles of contemporary 

International Law.98 

85. In addition, the ICJ in the Namibia advisory opinion stated that the non-recognition 

of South Africa‟s administration of the territory should not result in depriving the 

people of Namibia of any advantages derived from international cooperation.99  

86. Moreover, Euroasian law is encouraged by International Law. Indeed, the UN urges 

States to implement nationality legislation consistent with the principles of 

International Law, in particular by preventing arbitrary deprivation of nationality 

and statelessness as a result of State succession.100 Likewise, according to Article 15 

of the Universal Declaration of Human Rights everyone has the right to a nationality. 

87. In the present case, the Euroasian Citizenship Act was modified so that any resident 

of Fairyland could apply for Euroasian nationality. The vast majority of people 

living in Fairyland are historically of Euroasian origin.101 Euroasia introduced the 

amendment after Fairylanders voted the referendum, as explained in VII. Moreover, 

the two years silent of the UN regarding this issue is eloquent as in other cases 

where the legality of territorial measures was involved – see, for instance the recent 

events involving Russia and Ukraine in the Crimea region – the UN adopted a 

decision within as short period as one month after the conflict arose102  

                                                 
96   UNGA, Resolution 2625/25. 
97   Ibid. 
98   East Timor, ¶29. 
99   Namibia¶125. 
100 UN Human Rights Council, Resolution 26/14, Article 5. 
101 Problem, p.35, ¶14. 
102 UNGA, Resolution 68/262. 
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88. Consequently, the Citizenship Act is an instrument based on the self-determination 

right of the Fairyland population. It is neither based, nor related to the reunification. 

Therefore, as it satisfies an essential right of the Fairylanders, not only it is valid, 

but actually encouraged by International Law. 

89. Further, the debate about the status of Fairyland under International Law does not 

govern CLAIMANT‟s nationality. Hence, the Tribunal should apply the Citizenship 

Act to determine CLAIMANT‟s nationality. Considering that the effective bond is not 

required, and the Citizenship Act is lawful, this Tribunal should declare that 

CLAIMANT is a national of Euroasia. 

B. CLAIMANT HAS A LEGAL INVESTMENT UNDER THE 
EUROASIA-BIT 

90. RESPONDENT contends that this Tribunal lacks jurisdiction as, allegedly, 

CLAIMANT‟s investment does not fulfill the clean hands requirement.103 Even though 

the legality of the investment has a paramount importance, CLAIMANT submits that 

(1) the clean hands doctrine is an issue of admissibility, and do not deprive the 

Tribunal from jurisdiction. 

91. In addition to this, CLAIMANT states that (2) his investment fulfills all the 

jurisdictional requirements and therefore the Tribunal has jurisdiction ratione 

materiae. 

1. RESPONDENT’s  clean  hands allegation does not  deprive  the  
Tribunal  of   jurisdiction 

92. CLAIMANT contends that RESPONDENT‟S unfounded allegation regarding the clean 

hands doctrine104 is not even a jurisdictional matter. 

93. In PAULSSON‟s words, a jurisdictional objection must take aim at the tribunal.105 

Indeed, the Malicorp tribunal stated that, since the tribunals obtain its jurisdiction 

from the parties‟ consent to arbitrate, a jurisdictional objection should question the 

                                                 
103 Problem., p.15. 
104 Id., p.15. 
105 PAULSSON, p.601. 
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consent itself.106 However, the clean hands objection does not contest any element 

of this Tribunal‟s jurisdiction. 

94. In the present case, RESPONDENT‟s allegation does not object this Tribunal‟s 

consented jurisdiction, as the definition of investment provided in the Euroasia-BIT 

is complied with. The only possible effect of RESPONDENT‟s objection would be 

depriving the investment of the protection provided by the substantive rights of the 

Euroasia-BIT.  

95. Consequently, the clean hands allegation would determine the application or not of 

those substantive rights in the merits stage. Hence, CLAIMANT submits that this issue 

should be considered as a matter of admissibility of the claim, respecting 

fundamental principles of procedure.107 

96. Otherwise, following the tribunal‟s decision in Yukos, denying the investor‟s right to 

make his case based on such serious allegations would undermine the BIT‟s very 

object and purpose.108 

97. Notwithstanding the above, CLAIMANT recognizes that a corruption allegation could 

challenge the Tribunal‟s jurisdiction ratione materiae in a sole circumstance: when 

the investment itself is a direct result of an act of corruption. In the Hamester case 

the tribunal followed this criterion. It distinguished on one side, the legality at the 

initiation of the investment, namely, when it is made, and on the other side, the 

legality during the performance of the investment, after it was made. This decision 

was followed in other relevant cases.109  

98. For instance, the tribunal in Vannessa Ventures found that the jurisdictional 

significance of the legality requirement is exhausted once the investment has been 

made.110 This approach is also supported by Professor DOUGLAS II, who stated that 

the wrongdoing occurred after the initiation of an investment does not have 

jurisdictional consequences.111 
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99. Moreover, Professor SCHREUER IIexplains that an actual investment is made when a 

binding contract is concluded, namely when definite commitments are first made.112 

100. In this case, it becomes crystal clear that CLAIMANT‟s investment in RB was made 

before the meeting and the issuance of the environmental license which are the basis 

of RESPONDENT‟s objections. In fact, CLAIMANT purchased RB‟s 100% of its shares, 

making definite commitments by constituting an investment in February 1998,113 

several months before the alleged circumstances.  

101. In sum, RESPONDENT‟s jurisdictional objection is fundamentally misconceived and 

must be dismissed summarily. This issue cannot possibly be characterized as a 

jurisdictional one but as one of admissibility, allowing the claim for adjudication on 

the merits.114 

102. Nevertheless, CLAIMANT recognizes that the fight against corruption is of paramount 

importance in international investment arbitration. In consequence, if the clean hands 

doctrine brought the Tribunal‟s concern, it is CLAIMANT‟s intention to free the 

Tribunal of any doubt regarding RESPONDENT‟s flawed allegation in Part I.II.A.  

2. CLAIMANT’s investment fulfills all the jurisdictional 

requirements 

103. CLAIMANT‟s purchase of 100% of RB‟s shares qualifies as an investment, according 

to Article 1.1 of the Euroasia-BIT. The latter determines that: 

“The term “investment” comprises every kind of asset directly 
or indirectly invested by an investor of one Contracting Party, 
in particular: […]  

(b) shares of companies or any other form of participation in a 
company;”115 

104. It is self-evident that interpreting the Euroasia-BIT in good faith, in accordance with 

Article 31 of VCLT,116 CLAIMANT has a protected investment in Oceania. Indeed, 
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RB‟s shares are assets directly owned by CLAIMANT, which means they fulfill the 

“every kind of asset directly or indirectly invested by an investor” element of the 

definition of investment under the Euroasia-BIT.117 

105. Despite the fact that the definition in the Euroasia-BIT is conclusive, CLAIMANT‟s 

investment also fulfills the different factors that characterize an investment – usually 

known as Salini I test: substantial commitment by the investor, duration, assumption 

of risk and contribution to the economic development of the host State.118 

106. Regarding the investor‟s commitment, Professors DOLZER & SCHREUER explain that 

any significant financial resource or transfer, for example of shares, will suffice.119 

Here, CLAIMANT invested in RB, purchasing 100% of the shares of the company, 

complying with the criterion. 

107. CLAIMANT‟s investment also fulfills the duration requirement. CLAIMANT acquired 

RB‟s shares on February 1998. After becoming a very prosperous company in 

Oceania, generating employment and benefiting Valhalla region, its destruction took 

place on 1 May 2014, when the EO was issued. This period of time that covers 

sixteen years satisfies the duration criterion. 

108. The assumption of risk is related to the existence of uncertainties and circumstances 

affecting that both contracting parties are able and willing to comply with what was 

agreed.120 In Phoenix, the tribunal stated that risk is losing the amount the investor 

had paid.121 The risk criterion is here met, as the nature of RB business put within 

reach of any abuse of regulation which – as was eventually the case – could result in 

damage the operations of RB. 

109. As for the contribution to the host State‟s development, this criterion was also 

fulfilled as the company benefited the community in Valhalla region, bringing 

prosperity, economic development and employment to its inhabitant.122 
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110. Consequently, CLAIMANT‟s shareholding in RB falls within the definition of 

investment of the Euroasia-BIT, satisfying all jurisdictional requirement ratione 

materiae.  

111. Thus, CLAIMANT requests the Tribunal to conclude that he fulfills all jurisdictional 

requirements under the Euroasia-BIT. Namely, that he is a national of Euroasia 

according to the applicable law and has effectively an investment. 
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II. THE CLAIM IS ADMISSIBLE UNDER EUROASIA-BIT  

112. CLAIMANT submits his claim is admissible under the Euroasia-BIT since (A) the 

investment fulfills the clean hands doctrine and (B) CLAIMANT is not bound to 

resource to the local courts by virtue of MFN clause and the futility doctrine. 

A. CLAIMANT FULFILLS THE “CLEAN HANDS” REQUIREMENT 

113. CLAIMANT hereby answers RESPONDENT‟s allegations submitting that his investment 

is clean and is protected under the Euroasia-BIT. RESPONDENT‟s statements 

regarding the breach of the clean hands doctrine due to a suggested bribery123 are 

severely flawed and the Tribunal should dismiss them. 

114. To commence, even bowing to the paramount need to prevent corruption, the 

Tribunal should note that the clean hands doctrine, which demands the investment to 

be in accordance with the host State‟s law, is absent in the applicable treaty. The 

definition of investment according to the Euroasia-BIT is found in Article 1.1, which 

only provides as follows: 

“The term „investment‟ comprises every kind of asset directly 
or indirectly invested by an investor of one Contracting Party 
[…]”124 

115. Had the parties of the BIT wished to impose such requirement, they could have 

easily done so instead of agreeing on the definition of investment quoted above. 

116. In either case, CLAIMANT does not contest the existence of this doctrine in 

International Law and will not object its enforcement if the Tribunal considers it 

necessary. Effectively, CLAIMANT‟s investment in RB fulfills the clean hands 

doctrine. The Tribunal will find that RESPONDENT‟s allegations are groundless since 

they rely only in unworthy circumstantial evidence. 

117. RESPONDENT states that the circumstances in which CLAIMANT obtained the 

environmental license and the meeting held with the President of the NEA cast a 

shadow over the legality of his investment.125 
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118. In this regard, the Tribunal should bear in mind important considerations regarding 

both the burden and the standard of proof of such serious allegations. As a general 

rule, each party has the burden of proving its allegations. 126  Additionally, when 

serious allegations of wrongdoing are made in civil proceeding, a heightened 

standard of proof is demanded in both common and civil law systems.127 

119. Accordingly, when addressing allegations of fraud the Siag Award tribunal 

established that: 

“It is common in most legal systems for serious allegations 
such as fraud to be held to a high standard of proof. The same 
is the case in international proceedings […]. The term favored 
by claimant is „clear and convincing evidence‟. The Tribunal 
agrees with that test.”128 

120. Based on the abovementioned rules, the burden of proving its allegations under a 

heightened standard rests firmly with RESPONDENT. However, it fails to do so, as it 

relies only in circumstantial evidence and inferences. 

121. In relation to the issuance of the environmental license, CLAIMANT recognizes that at 

that moment RB did not fully comply with the adjustments required by the 

Environmental Act of 1996. However, the NEA, an organ under RESPONDENT‟s 

control, issued the license without objections on 23 July 1998.129 

122. After this event, CLAIMANT ran his business without any objection of the authorities 

for almost 16 years. In the meantime, it generated employment and largely benefited 

the region. 130  Furthermore, CLAIMANT continued his efforts to adjust RB‟s 

production-line even though the process was very expensive and the license was 

already issued. The legal requirements were fully complied by 1 January 2014, long 

before this dispute arose.131 
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123. To support its flawed allegations RESPONDENT also invokes a meeting between 

CLAIMANT and the President of the NEA and a possible testimony of the latter, who 

is currently a convicted felon. Regarding the meeting, there is no evidence implying 

that an illegal act occurred, as RESPONDENT suggests.  

124. The Tribunal cannot assume without further evidence that an act of corruption 

occurred just because a meeting was held. Additionally, if a public official demands 

a bribe to exercise his public duties, his acts may be attributed to RESPONDENT itself 

under International Law.132 

125. In fact, RESPONDENT‟s conduct has breached Article 7 of the Convention Against 

Corruption, to which Oceania is a part of. This article establishes that parties shall 

endeavor to adopt, maintain and strengthen their legal systems including: 

“[…] adequate procedures for the selection and training of 
individuals for public positions considered especially 
vulnerable to corruption and the rotation, where appropriate, of 
such individuals to other positions; […]”133 

126. The Tribunal may note that the President of the NEA hold his office for almost 19 

years, since the introduction of the Environment Act in 1996 to 2015.134 

127. Only after an anonymous denunciation and a strong public pressure, RESPONDENT 

decided to prosecute and investigate this officer. As a result, on 1 February 2015 he 

was convicted for demanding bribes, but was also granted a non-prosecution 

agreement. After this deal, the felon started to deliver names of alleged accomplices 

in what may have been a witch-hunt to appease the media. 

128. CLAIMANT is facing a criminal proceeding in Oceania since 23 June 2015, which is 

still pending.135 This started only few months after the media engaged with the NEA 

scandal. The President of NEA declared his is willing to testify against him.136 

However, the Tribunal should bear that this possible testimony, of unknown content, 

may be only motivated for his own benefit. 
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129. In conclusion, these circumstances and facts are insufficient to prove RESPONDENT‟s 

serious allegations regarding the illegality of the investment and CLAIMANT‟s 

conduct. They do not meet the applicable high standard of proof since the evidence is 

neither clear nor convincing; there is no conceivable indicium of truthfulness here, 

quite the contrary. 

130.  It is almost self-evident that these allegations were coerced and self-interested 

gossip to appease public opinion in regard to RESPONDENT‟s own wrongdoing. The 

questionable flaws in RESPONDENT‟s affirmations make them unworthy to rely on. 

The facts are way not conclusive to contest that CLAIMANT complies with the clean 

hands doctrine and has a legal and protected investment. 

 

B. CLAIMANT WAS NOT REQUIRED TO FOLLOW ANY WAITING 
PERIOD REQUIREMENT  

131.  CLAIMANT‟s second submission regarding the admissibility of the claim is that it is 

not bound to resource to Oceania‟s local courts, like RESPONDENT argues. 137 

CLAIMANT submits that (1) the existence of the MFN clause allows investors to 

import dispute-resolution clauses and (165) resourcing to local courts was futile to 

resolve the dispute. 

1. CLAIMANT can dispense with the waiting period by virtue of 
MFN clause 

132. CLAIMANT contends that it is entitled to apply the MFN clause contained in Article 

3 of the Euroasia-BIT to import the dispute-resolution clause from the Eastasia-

BIT, which is more favorable. Article 8 of the Eastasia-BIT allows CLAIMANT to 

resource directly to arbitration without bringing the case before RESPONDENT‟s 

local courts in a waiting period of 24 months.138 

133. CLAIMANT‟s arguments are that (a) Article 8 of the Eastasia-BIT is more favorable, 

(b) the wording of the MFN clause shows that the dispute-resolution clauses are 
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part of its subject-matter and (c) applying the MFN provision to import a dispute-

resolution clause does not breach the public policy exception.  

a) The Eastasia-BIT is more favorable since it allows 

petitioners to resource directly to a neutral forum 

134. CLAIMANT contends that the Eastasia-BIT dispute-resolution clause is more 

favorable than the Euroasia-BIT as it allows investor to file the case before the 

arbitral tribunal without requiring a waiting period before the local courts.  

135. An MFN clause is a specific treaty provision whereby a State undertakes an 

obligation towards another State to accord most-favored-treatment in an agreed 

sphere of relations. 139  Regarding investment agreements, DOLZER & SCHREUER 

state that the normal effect of an MFN clause in a BIT is to widen the rights of the 

investor.140 CLAIMANT hereby presents the reasons why Article 8 of the Eastasia-

BIT is more favorable than Article 9 of the Euroasia-BIT. 

136. According to BLACKABY, there are two main reasons to prefer arbitration. The first 

is neutrality; the second is the enforcement of the award. Regarding neutrality, 

BLACKABY highlights that international arbitration gives the parties an opportunity 

to choose a neutral place and a neutral tribunal. BLACKABY also stresses that if a 

party has to resource to local courts, it would have to employ lawyers other than 

those whom it usually employs. It would also have to embark upon the time-

consuming and expensive task of translating the contract, the correspondence 

between the parties, and other relevant documents into the language of the foreign 

court.141 

137. As to the enforcement of the award, the abovementioned scholars affirm that 

international arbitration leads to an award which is enforceable against the losing 

party, not only in the place where it is made, but also enforceable under the New 
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York Convention. 142  Therefore, it contains a great advantage over the national 

courts. 

138. Moreover, two options are better than one. It is reasonable to conclude that it is 

better having the option to choose between filing the case directly before an arbitral 

tribunal or to attempt a solution in the national courts. 

139. In this case, CLAIMANT‟s submits that arbitration is a neutral forum and that the 

awards are internationally enforceable. Therefore, as Article 8 of Eastasia-BIT 

contains fewer requirements to reach such forum it should be considered more 

favorable.   

140. Indeed, forcing CLAIMANT to initiate a proceeding in a foreign country which has 

its own procedural rules and an entirely different language is more expensive and 

more troublesome, and in turn, less favorable, than filling the case in an 

international and neutral forum. 

141. In addition, according to Oceanian law, Oceanian courts are not competent to 

decide a dispute brought under a BIT.143 Therefore, CLAIMANT had a narrow and 

unlikely possibility, if any, to resolve the dispute by filing the case under Oceanian 

national law. However, this would have prevented CLAIMANT from invoking the 

international standards of protection set forth in the BIT. 

142. For these reasons, since Article 8 of the Eastasia-BIT allows CLAIMANT to resource 

to arbitration directly, which is a more effective, neutral and favorable dispute-

resolution method, it should be applied.  

b) The subject-matter of the MFN clause includes jurisdictional 

issues 

143. Having established that Article 8 of the Eastasia-BIT is more favorable, CLAIMANT 

will now address the reasons why, regarding the broad terms in which MFN clause 

was agreed, this Tribunal should allow CLAIMANT to extend such provision to 

jurisdictional clauses. 
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144. The principle governing the MFN clauses is ejusdem generis. According to this rule 

the clause can only operate in regard to the subject-matter which the two States had 

in mind when drafting the clause in their treaty.144 

145. Many cases had explored this issue. CLAIMANT submits that the cases approving the 

extension of MFN clauses to jurisdictional matters are the more abundant, 

persuasive and should be followed in this case.145  

146. The leading case Maffezini is illustrative. In that case, the MFN clause did not 

expressly state whether the dispute-resolution devices were included. The tribunal 

concluded that if a third treaty contains more favorable dispute settlement 

provisions, they might be extended by virtue of the MFN clause, as they are fully 

compatible with the ejusdem generis principle.146  

147. The Maffezini doctrine was applied in several other cases. In the Siemens case, for 

instance, the tribunal concluded that access to dispute settlements mechanisms are 

part of the protection afforded under the treaty and within the reach of an MFN 

clause.147 

148. In Suez, after analyzing the substantive provisions of the Argentina-Spain BIT, the 

tribunal found no basis for distinguishing the dispute settlement matters from any 

other matters covered by a BIT.148 The tribunal found neither a rule nor a reason for 

interpreting the MFN treatment clause differently from any other clause in the 

applicable BIT as the language was clear. By applying the normal interpretational 

methodology the tribunal concluded that the ordinary meaning of the MFN 

provision was that matters relating to dispute settlement were included within the 

term „all matters‟.149 

149. Similarly, in Gas Natural, the tribunal stated that as a matter of principle MFN 

provisions in BITs should be understood to be applicable to dispute settlement 

provisions unless it appears clearly that the parties intended otherwise. 150 The 
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caselaw followed the abovementioned arguments in Telefónica,151  Impregilo,152 

National Grid,153 and Hochtief.154  

150. Nevertheless, CLAIMANT is aware that RESPONDENT may invoke some caselaw that 

supports its argument. However, such caselaw should not prevail over the cases 

invoked by CLAIMANT for many reasons. For instance, the Salini II case155 is not 

applicable since the wording of the MFN clause contained in the Italy-Jordan BIT 

was noticeably narrower than the MFN clause introduced in Euroasia-BIT. The 

MFN clause in the Jordania-Italy BIT does not include the phrase „all matters‟, as 

the Euroasia-BIT does. 

151. Another precedent that RESPONDENT may invoke is Wintershall. Nevertheless, as 

the caselaw is divided, the Tribunal should apply the precedents that considers 

more adequate regarding the MFN clause contained in the Euroasia-BIT. 

152. In the present case the MFN clause contained in the Euroasia-BIT states: 

“Article 3 National Treatment and Most-Favoured Nation 
Provisions: 1. Each Contracting Party shall, within its own 
territory, accord to investments made by investors of the other 
Contracting Party, to the income and activities related to such 
investments and to such other investment matters regulated by 
this Agreement, a treatment that is no less favourable than that 
accorded to its own investors or investors from third-party 
countries.”156 

153. The fact that the parties choose broad terms lead to the need of a broad 

interpretation. Therefore, as the interpretation should be broad, the dispute-

resolution clauses should be deemed as encompassed by the clause. Indeed, the 

parties agreed to include within the scope of the MFN clause any investment matter 

regulated in the Euroasia-BIT.  

154. Article 3.2 excludes from the MFN clause the Party‟s binding obligations that 

derive from its membership in a customs or economic union, common market, or 
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free trade area. It also excludes obligations resulting of regional agreements, 

multilateral international agreements or double taxation agreements. However, the 

different dispute settlement mechanisms are not listed among them. 157 

155. Therefore, in accordance with the Suez158 and Gas Natural159 tribunals, since the 

MFN clause is to be applied to all the subjects regulated by the BIT and dispute-

resolution clause is not excluded, the jurisdictional clauses should be considered 

part of the subject matter of Article 3. Indeed, there are no grounds to make a 

distinction between the substantive rights and the dispute-resolution rights.160 

156. Moreover, investor-state arbitrations concern interpretations of the jurisdictional 

requirements imposed by BITs and multilateral investment treaties, and not the 

traditional issues of contract formation and validity which predominate in 

international commercial arbitrations. In almost all instances, the law applicable to 

these jurisdictional issues is International Law.161  

157. Therefore, when interpreting any provision in the Euroasia-BIT, the Tribunal 

should consider Article 31 of the VCLT, as both States are part of that convention. 

This guiding principle of International Law states that the treaty shall be interpreted 

in good faith, in accordance with the ordinary meaning of the terms in their context, 

and in the light of its object and purpose. To discover the ordinary meaning of “all 

the matters regulated by the BIT” the correct analysis is to study which matters the 

BIT regulates. As the dispute-resolution provisions are part of the BIT (Articles 8 

and 9)162 the most reasonable conclusion is that the parties intended them to be 

included in the clause. 

158. CLAIMANT is aware that the meaning of the phrase “within its own territory” 

included in Article 3 may be twisted by RESPONDENT. That phrase, however, does 

not prevent CLAIMANT from applying the MFN clause to dispute-resolution clauses. 

The phrase qualifies the requirement of the investments: being done in the territory 

of the host State to be protected under de BIT. Moreover, both the Euroasia-BIT 
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and the Eastasia-BIT were concluded in Oceania.163 Therefore, the basic treaty and 

the third treaty with the standing offer to arbitrate were given in Oceanian territory. 

Hence, CLAIMANT‟s interpretation is asserted and in accordance with the 

abovementioned phrase.  

159. Consequently, in light of the wide criterion chosen to determine the scope of MFN 

clause, the Tribunal should follow the Maffezini precedent and conclude that 

dispute-resolution clauses are included in its subject-matter. Thus, the Tribunal 

should declare that CLAIMANT can resource to arbitration directly without filling the 

case before RESPONDENT‟s local courts.  

c) The waiting period is not a matter of public policy for 

Oceania 

160. Having proved that CLAIMANT can import the dispute-resolution clause contained in 

the Eastasia-BIT by virtue of the MFN clause, the Tribunal should determine that 

there are no exceptions applicable to the case. RESPONDENT may argue that the 

public policy exception is applicable. However, such argument is groundless.  

161. The Maffezini tribunal introduced such requirement. However, it declared that the 

requirement of prior resort to domestic courts did not reflect a fundamental matter 

of Spain‟s public policy. To reach such conclusion, the tribunal applied in light of 

the context of the treaty, the negotiations relating to it, the other legal arrangements 

or the subsequent practice of the parties.164 

162. Indeed, the Maffezini tribunal examined the practice followed by Spain regarding 

BITs and noted that it had concluded some agreements which required the waiting 

period, and others which did not. Therefore, considering the legal policy adopted by 

Spain the tribunal concluded that the waiting period did not reflect a fundamental 

question of public policy.165 

163. In this case, RESPONDENT also lacks consistency regarding the waiting period 

requirement. Indeed, the record provides that it has concluded at least two BITs: the 
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Euroasia-BIT and the Eastasia-BIT.166 In the former, the dispute settlement clause 

establishes that CLAIMANT must resource to the host State‟s local courts for 24 

months.167 However, in the latter, the parties did not include such requirement.168 

164. Therefore, it is clear that such provision is not a public policy consideration. 

Otherwise RESPONDENT would have included that pre-arbitral step in every BIT it 

concluded. Hence, CLAIMANT‟s interpretation does not breach the public policy 

exception, as RESPONDENT‟s policy is inconsistent. 

165. For all this reasons, being CLAIMANT‟s interpretation of the MFN clause compatible 

with the ejusdem generis principle and respectful of the parties‟ public policy 

concerns, the Tribunal should grant CLAIMANT access to its jurisdiction without 

resorting to Oceanian local courts. 

2.  Moreover, it would have been unreasonable to expect a 
solution from the local courts   

166. In addition to the former argument, CLAIMANT requests the Tribunal to waive him 

from the compliance of the waiting period regarding that any attempt before the 

Oceanian judicial or administrative courts would have been futile. Article 9 of 

Euroasia-BIT provides two options: resourcing to the competent judicial court or 

resourcing to the administrative courts.169 None of those options were useful to 

resolve the dispute. 

167. This would not be the first time futility provided a basis for dispensing with 

inoperative jurisdictional mechanism. For instance, the Ambiente Ufficio tribunal 

stated that there was no need to prove an obvious futility, and that is enough to 

prove that recourse to the domestic courts would not have offered petitioners a 

reasonable possibility to obtain an effective redress and would have accordingly 

been futile.170 
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168.  The BG tribunal stated that as a matter of treaty interpretation Article 8 of the 

applicable BIT could not be construed as an absolute impediment to arbitration. 

Where recourse to domestic judiciary is unilaterally prevented by the host State, 

any such interpretation would lead to the kind of absurd unreasonable result 

proscribed in Article 32 of the VCLT, allowing the State to unilaterally avoid 

arbitration.171 

169. Moreover, the tribunal in Abaclat stated that the reason of the litigation requirement 

is to give the defendant the fair opportunity to address the dispute within the 

framework of its own domestic legal system. However, it found that such 

opportunity was only theoretical and it could not have led to an effective resolution 

of the dispute within the 18 months‟ time frame. Hence, it would be unfair to 

deprive the petitioner of its right to resort to arbitration based on the mere disregard 

of the 18 months litigation requirement.172 

170. Furthermore, in Tsa Spectrum, the arbitral tribunal considered that it would be 

highly formalistic to reject the case on the ground of failure to observe the 

formalities in Article 10.3 of the BIT, since a rejection on such ground would in no 

way prevent the investor from immediately instituting new ICSID proceedings on 

the same matter.173 

171. In this case, Article 9 of the Eastasia-BIT establishes that plaintiffs can resource to 

arbitration if the dispute cannot be settled after 24 months litigation before the local 

judicial or administrative courts. In the following sections CLAIMANT addresses the 

reasons why both options were futile and ineffective to resolve the dispute. Indeed, 

it would be contrary to Article 22 of the ICC Rules, which highlights the 

importance of the effectiveness in resolving the dispute, and contrary to the object 

and purpose of the Euroasia-BIT.174  
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a) Resorting to an administrative  court is not possible under   

Oceanian law 

172. CLAIMANT contends that, according to Oceanian law, there is no competent 

administrative court to present the case. Indeed, according to the provisions of the 

Oceanian Code of Administrative Procedure,175 a request for reconsideration is to 

be submitted before the authority which issued the original decision. In the case of 

the EO, the relevant authority would be the President of the Republic of Oceania.176 

Therefore, Oceanian law does not provide a proceeding before an administrative 

court, as required by Article 9 of the Euroasia-BIT.  

173. In case the Tribunal considers that the phrase “administrative courts” as a reference 

to the proceeding before the President, the Tribunal should bear in mind that it is 

highly unlikely that the President would retrace her steps regarding the foreign 

policy of the country in favor of a political enemy such as CLAIMANT. Indeed, the 

wording of the EO is strict and absolute, showing a position that is set in stone. In 

fact, Section 9 states that: 

“This order is not intended to, and does not, create any right or 
benefit, substantive or procedural, enforceable at law by any 
party against the Republic of Oceania.”177 

174. In addition, any Oceanian lawyer which CLAIMANT sought to hire would have been 

affected by the EO, as its effects extend to anyone contracting with the blocked 

persons. 178  No lawyer in his or her right mind would have taken that risk. 

Therefore, it was impossible to have a proper legal assessment in the administrative 

proceeding before the Oceanian President.  

175. For those reasons, it would have been impossible and highly ineffective to file the 

case before the President of Oceania. 
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b) Resorting to  the  judicial  courts  would  have  been 

impossible  and  unsuccessful  

176. CLAIMANT contends that it was futile to file the case before Oceanian local courts. 

According to Oceanian law, the claims directly brought under international treaties 

may not be adjudicated by national courts, neither in accordance with the 

International Law nor in accordance with Oceanian national law.179 Therefore, the 

only possibility CLAIMANT had, if any, was filing the case under the national law of 

Oceania, without the Euroasia-BIT protection standards.  

177.  The declaration of unconstitutionality of the EO was also a utopia for CLAIMANT. 

Although CLAIMANT could seek a constitutional claim against the EO, the result 

would have been extremely likely to favor the EO given the tribunal‟s historic 

deference to the executive branch in the conduct of foreign policy.180 Moreover, it 

would take, at least, 3 years. 181 Further, if it takes at least 3 years to render a 

sentence where the issue is exclusively related to law, it is reasonable to assume 

that a normal trial with an evidence stage takes far more time than the 24 month 

period required in Article 9 of the Euroasia-BIT.  

178. It is important to take into account the intention of the parties when concluding the 

Euroasia-BIT. In this regard, according to the Euroasia-BIT‟s preamble, the parties 

recognize the importance of providing effective means of asserting claims and 

enforcing rights.182  Thus, the parties gave great importance to the effectiveness of 

dispute-resolution. Forcing CLAIMANT to litigate would mean an unnecessary delay 

of justice and would impair the efficacy of dispute-resolution purposes.  

179. Furthermore, as explained above in Part I.II.B.2.a), CLAIMANT would not have been 

able to hire a lawyer by virtue of the EO. Therefore, it was prevented from 

presenting a proper defense of its rights before Oceanian local courts. 

180. It is uncontested that the EO was prepared and published in accordance with 

Oceanian Law.183 Hence, it would have been useless to attempt a solution in the 

                                                 
179 Id., p.60 ¶5. 
180 Id., p.60 ¶6. 
181 Ibid.. 
182 Id., p.40. 
183 Id., p.57, ¶7. 



39 
 

local courts of Oceania, since the judges would always apply Oceanian law. 

Additionally, regarding the political message contained in the EO, the evenness of 

the local courts is seriously questionable.  

181. For the abovementioned reasons, considering that CLAIMANT made an investment 

in accordance with the Oceanian laws, that CLAIMANT can dispense the court 

litigation requirement by virtue of the MFN clause and the futility doctrine, this 

Tribunal should declare that the claim is admissible under the Euroasia-BIT. 
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PART II MERITS 

182. Having established jurisdiction and admissibility, CLAIMANT requests the Tribunal to 

find that: (I) RESPONDENT indirectly expropriated CLAIMANT‟s investment; (II) 

Article 10 cannot excuse RESPONDENT‟s breach of the Euroasia-BIT and (III) 

RESPONDENT cannot invoke the customary International Law to justify its breach. 

I. RESPONDENT     INDIRECTLY     EXPROPRIATED     CLAIMANT’S 

INVESTMENT 

183. CLAIMANT hereby submits that RESPONDENT breached its obligations under the 

Euroasia-BIT and customary International Law. It did so by unlawfully expropriating 

CLAIMANT‟s investment. 

184. Article 4 of the Euroasia-BIT precludes expropriation, nationalization or any other 

measure which effects are tantamount to expropriation, whether it is direct or 

indirect. 184 Expropriation, in order to be legal, must comply with certain 

requirements: be undertaken for public purpose, under due process of law, on a non-

discriminatory basis and against prompt adequate and effective compensation.185 

Only under these conditions expropriation would take place in accordance with the 

treaty186 and with customary International Law.187  

185. In this regard, RESPONDENT alleges that CLAIMANT‟s investment was not 

expropriated.188 However, when analyzing the degree of RESPONDENT ‟s measure, the 

Tribunal should find that (A) RESPONDENT ‟s EO substantially deprived CLAIMANT 

from his investment; that (B) the effects of the measure were permanent and 

constitute an indirect expropriation; and, finally, that (C) CLAIMANT did not 

contribute to the damage of RB. 
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A. THE EO SUBSTANTIALLY DEPRIVED CLAIMANT FROM HIS 
INVESTMENT  

186. The EO issued by the President of Oceania had a serious effect over CLAIMANT and 

RB. It deprived CLAIMANT from the use and benefit of his investment and destroyed 

the value of the company‟s shares, which decreased significantly.189 Therefore, as 

RB was expropriated, RESPONDENT must compensate CLAIMANT adequately. 

187. According to DOLZER & SCHREUER, an indirect expropriation takes place when a 

measure taken by the host State substantially deprives an investor of utilizing his 

investment in a meaningful way,190 even if there is no physical taking.191 

188. Many other arbitral tribunals and scholars followed this interpretation of indirect 

expropriation,192 in which CLAIMANT bases his position. In order to qualify as an 

indirect expropriation, it is not necessary that the State takes the property or that the 

title of the investment is transferred. 193  The deprivation of the owner of the 

investment‟s use and benefits is sufficient to have an indirect expropriation that is 

unlawful.194 

189. Similarly, in Tecmed, the tribunal found that expropriation may be claimed when the 

investor has been radically deprived of the economical use and enjoyment of its 

investment, as if the rights related thereto had ceased to exist, even where legal 

ownership over the assets was not affected.195 The tribunal in CME arrived to a 

similar conclusion.196 

190. The concept of indirect expropriation is also recognized in customary International 

Law. In fact, Article 14 of the ARS addresses this breach and describes the difference 

between a legal expropriation and a de facto expropriation.197 
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191. Further, the UNCTAD Taking of Property study shares this view and considers that 

measures of physical takings may amount to expropriation when they cause the 

effective loss of management, use or control, or a significant depreciation of the 

value of the assets of a foreign investor.198 

192. In this dispute, due to RESPONDENT‟s EO, CLAIMANT was substantially deprived of 

his investment. CLAIMANT could neither conduct his business nor sell it. 199  He 

retained the formal title as owner of RB, but RESPONDENT‟s severe measure 

destroyed the economic value of the company and of his shares, due to its rapid 

decrease,200 almost to zero.201 

193. Additionally, CLAIMANT was unable to sell the shares to a third person as it was 

considered a blocked person by Oceanian law. 202  Furthermore, all contracts 

concluded by RB were forcibly terminated.203 Oceanian companies which provided 

CLAIMANT with raw materials were no longer obliged to fulfill their obligations with 

RB and refused to do so.204 

194. Moreover, CLAIMANT‟s assets were frozen. Indeed, as it is established in the EO, all 

his property was blocked and could not be transferred, paid, exported, withdrawn, or 

otherwise dealt. 205  The effects of the severe wording of the EO issued by the 

Oceanian President are self-evident.  

195. Consequently, CLAIMANT was unable to run the business as the effects of the EO 

severely affected his property rights over RB. CLAIMANT could no longer sell his 

production, neither the company‟s shares or rely on his contractual rights. 

196.  Indeed, there is not clearer text-book example of indirect expropriation as this case. 

For all these reasons, the Tribunal should find that RESPONDENT indirectly 

expropriated CLAIMANT‟s investment in RB by breaching Article 4 of the Euroasia-
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BIT and customary International Law, and should order RESPONDENT to pay a proper 

compensation. 

B. THE EFFECTS OF RESPONDENT’S EO WERE PERMANENT 

197.  RESPONDENT may allege that the EO is aimed to be temporary and therefore, no 

expropriation occurred. However, even if it is not permanent, the impact it had over 

CLAIMANT‟s investment constitutes an indirect expropriation. In any case, 

CLAIMANT‟S investment is already destroyed whatever speculation RESPONDENT may 

offer as to the EO duration,  

198. The duration of the measure taken by a host State affecting the rights and interests of 

a foreign investor is important for the assessment of whether an expropriation has 

occurred. 206  As the tribunal in LG&E concluded, only an interference that is 

permanent will lead to an expropriation. The tribunal determined that the 

expropriation could not have a temporary nature.207 

199. However, against this position, as Professor REINISCH explained, even if the effects 

of the measure were partial or temporary, in some contexts and circumstances, it 

could be considered as a substantial deprivation that amounts to an expropriation.208 

This interpretation was followed by many arbitral tribunals.209 

200. For instance, in the Wena Hotels case, the tribunal considered that the deprivation of 

Wena‟s fundamental rights of ownership was so profound that the expropriation was 

indeed a total and permanent.210 In that case, the seizure of the investor‟s hotel lasted 

only a year. Even if the measure was temporary, the tribunal had no difficulty finding 

that Egypt had indeed unlawfully expropriated the plaintiff‟s investment.211 

201. In this dispute, the EO was issued by the Oceanian President on 1 May 2014.212 It 

was allegedly in response to the situation in Fairyland. According to RESPONDENT, 

the peaceful reunification of Fairyland to Euroasia constitutes an internationally 
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wrongful act.213 RESPONDENT decided that any person or company contributing to 

this international situation would fall under the scope of the EO and be sanctioned.214 

202. In this regard, RESPONDENT may allege that the EO was not aimed to be permanent 

and that it will cease when the situation in Fairyland reaches a solution. In 

RESPONDENT‟s position, the effects of the measure taken would not be considered 

tantamount to expropriation. 

203. However, the duration of the measure is uncertain and unclear. The Fairyland‟s 

situation started in March 2014 and is still unresolved. The serious consequences of 

the EO have been impairing CLAIMANT for more than two years. In light of the total 

deprivation of CLAIMANT‟s rights over his investment (detailed in Part II.I.A), 

whether the duration of the EO is temporary or not, the impact of the measure is 

sufficient to be considered as permanent. 

204. Any defense based on the supposed temporary measure of the EO is unsupported, 

speculative and irrelevant were the destruction of CLAIMANT‟s business is now 

virtually complete.  

C. CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE OF RB 

205. The damage suffered by CLAIMANT regarding his investment is only attributable to 

RESPONDENT‟s conduct. RESPONDENT intends to excuse its breach of the Euroasia-

BIT stating that the consequences of the EO over RB are attributable to 

CLAIMANT.215  

206. CLAIMANT recognizes that in customary International Law, the contribution to the 

injury made by the injured party may be taken into account in order to define the 

extent of compensation.216 However, this is not the case. As it will detailed in the 

following paragraphs, in the Occidental case this principle was applied with an 

illustrative precision.217  
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207. In that case, Ecuador denied its liability since the plaintiff contributed to the damage 

of its investment due to its negligence. Nevertheless, the tribunal found –and the 

annulment committee confirmed- that the damage was not attributable to the plaintiff 

as Ecuador‟s reaction was disproportional and unjustified.218 

208. In this case, a similar reasoning should be followed. RESPONDENT alleges that 

CLAIMANT had contributed with an allegedly unlawful act, the reunification of 

Fairyland,219 since it had contracted with Euroasia.220 Therefore, RESPONDENT may 

state that CLAIMANT should have foreseen sanctions in response.  

209. As it was explained before (Part I.I.A.5), it could not be said that the reunification, 

which was bloodless and peaceful,221 was unlawful. It could rather be considered as 

an exercise of self-determination. Further, it was not declared a wrongful act by any 

international organization. Neither the UNSC issued a resolution in this regard.222 As 

stated in above (¶87), the UN silent is eloquent. Therefore, the existence of 

RESPONDENT‟s legal premise is merely theoretical. If there is no wrongful act, neither 

a contribution occurs.  

210. Even in the case the Tribunal finds the reunification to be unlawful, RESPONDENT‟s 

factual premises are also flawed. The reunification was peaceful and bloodless,223 so 

CLAIMANT‟s products did not take part of the act and no contribution occurred. 

Moreover, regarding the contract concluded with Euroasia, which was almost 16 

years ago, in no way CLAIMANT could have foreseen that this international conflict 

would arise. Neither was foreseeable that the effect of the EO would be as 

disproportional and unreasonable as they were (Part II.III).  

211. For the aforementioned reasons, CLAIMANT respectfully requests the Tribunal to 

declare RESPONDENT‟s indirect expropriation unlawful, in violation of Article 4 of 

the Euroasia-BIT and against customary International Law. 
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II. ARTICLE 10 CANNOT EXCUSE RESPONDENT ’S BREACH 

212. RESPONDENT‟s breach of Article 4 of the Euroasia-BIT cannot be excused by means 

of Article 10 of this treaty. RESPONDENT may allege that its unlawful conduct and its 

non-compliance of the Euroasia-BIT are justified by virtue of Article 10, which 

contains a NPM clause. It provides as follows: 

“Nothing in this Agreement shall be construed to prevent either 
Contracting Party from taking measures to fulfill its obligations 
with respect to the maintenance of international peace or 
security.”224 

213. Such NPM provisions are often used in BITs to limit the applicability of investor 

protections under the treaties in exceptional circumstances, for example, where the 

essential security interests of the host State are at stake or in pursuance for the 

maintenance of international peace or security.225 As long as States‟ actions are taken 

in pursuit of one of the permissible objectives specified in the NPM clause, acts 

otherwise unlawful under the treaty may not constitute a breach of the BIT.226  

214. In this dispute, RESPONDENT‟s breach of the treaty does not fall under the NPM 

clause of the Euroasia-BIT and consequently, RESPONDENT is liable for its unlawful 

conduct. Accordingly, CLAIMANT contends that (A) Article 10 of the Euroasia-BIT is 

not self-judging; (B) Oceania‟s essential security interests were not at stake and (C) 

international peace and security was not threatened.  

A. ARTICLE 10 OF THE EUROASIA-BIT IS NOT SELF-JUDGING 

215. RESPONDENT is not the sole judge of whether its EO fulfills the requirements for 

precluding wrongfulness under Article 4 of the Euroasia-BIT. Therefore, CLAIMANT 

submits that the NPM clause included in Article 10 of the Euroasia-BIT is not self-

judging because of its wording. 

216. Following the principles set out in Article 31 of the VCLT, treaties must be 

interpreted in good faith and in accordance with the ordinary meaning of its 
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wording.227 In other words, treaties‟ provisions should be read in good faith and in 

conformity with the interpretation agreed by both parties at the time the treaty was 

concluded.228 

217. In accordance to Professors ALVAREZ & KHAMSI, if States agree on self-judging 

clauses and intend to create for themselves the right to determine unilaterally the 

legitimacy of non-compliance with BIT‟s obligations, they do so expressly. On the 

contrary, the self-judging nature of a clause can never be presumed, as it would be 

against the BIT‟s object and purpose of foreign investor‟s protection. 229  Many 

arbitral tribunals arrived to a similar conclusion, establishing that the NPM clauses in 

those cases were not self-judging.230 

218. Good examples of the inclusion of explicit self-judging NPM clauses are the GATT 

and the 2012 US Model BIT. These provisions contain the self-judging faculty of the 

States clearly expressed in its wording. Indeed, in order to indicate the self-judging 

nature of their NPM clauses, they use the phrases “which it considers necessary”231 

and “that it considers necessary”.232  

219. In this case, nothing in the wording of the NPM clause of Article 10 of the Euroasia-

BIT states this provision is self-judging. The terms “taking measures to fulfill its 

obligations”233 proves that the nature of the clause is not self-judging. Therefore, 

RESPONDENT may not unilaterally determine whether the EO fulfills the requirements 

for precluding wrongfulness under Article 10 of the Euroasia-BIT. 

B. OCEANIA’S ESSENTIAL SECURITY INTERESTS WERE NOT AT 
STAKE 

220. RESPONDENT‟s measure does not fall under one of the permissible objectives 

included in Article 10 of the Euroasia-BIT, which is the protection of its essential 

security interests. When analyzing the scope of Article 10 of the Euroasia-BIT, this 

Tribunal should decide whether the conditions in Oceania were such that the State 
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was entitled to invoke the protections included in this treaty. However, Oceania‟s 

essential security interests were not at stake. 

221. The terms “essential security interests” is included in wide range of NPM clauses as 

a permissible objective.234 Generally, they refer to exceptional situations threatening 

a State‟s security, such as armed attack or economic crisis.235  

222. Many tribunals have acknowledged that military threats and major economic crisis 

could affect State‟s essential security interests. In LG&E, the tribunal concluded that 

this permissible objective was not only applicable in circumstances amounting to 

military action and war.236 For instance, in regard to the Argentine crisis of 2001, 

most arbitral awards concluded that such crisis must compromise the State‟s very 

existence to affect its essential security interests.237 When the circumstances arrives 

to such a high degree of public disorder and threatens total collapse of a State, the 

essential security interests of it would be at stake.238 

223. In this case, RESPONDENT was not threatened or compromised at all. RESPONDENT 

enacted the EO in response to the situation in Fairyland, 239  in violation of the 

Euroasia-BIT‟s protection provisions for investors. The reunification of Fairyland to 

Euroasia does not affect nor threat RESPONDENT‟s essential security interests. There 

was no war or any military action neither in Oceanian territory nor anywhere. 

Neither devastating conditions nor public disorder occurred. The external conflict of 

Fairyland did not endanger RESPONDENT‟s very existence at all.  On that ground 

alone, Article 10 offers no basis to excuse RESPONDENT‟s misconduct. 

C. INTERNATIONAL PEACE OR SECURITY WERE NOT 
THREATENED 

224. RESPONDENT‟s EO does not fall within the other permissible objective of the treaty, 

the maintenance of international peace or security. RESPONDENT‟s breach cannot be 
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excused by virtue of Article 10 as there was no threat to international peace or 

security. 

225. This permissible objective is generally understood to allow States to take actions 

mandated by the UNSC. Indeed, UNSC‟s resolutions are mandatory for States in 

pursuance of their obligations under the UN Charter.240 

226. In other words, this provision ensures that State parties of the UN will not be held in 

breach of their obligations under a BIT if they are acting in furtherance of a UNSC 

resolution. Then, solely under this situation, the NPM clause would applicable.241 

227. In this dispute, since the UNSC did not mandated nothing in relation to the 

international context,242 RESPONDENT may not justify the breach of its obligations 

under the Euroasia-BIT. It alleged that the EO was necessarily taken and unilaterally 

considered the situation in Fairyland as a threat to international peace and security.  

228. Indeed, these considerations are groundless. As CLAIMANT previously detailed in 

(Part I.I.A.5), the bloodless and peaceful reunification of Fairyland was in light of the 

self-determination principle of the Fairylanders. A great part of the international 

community recognized the annexation. 243  Moreover, there was no resolution or 

decision of any international organization declaring it unlawful.  

229. Therefore, RESPONDENT cannot unilaterally invoke that there was a threat to 

international peace and security. This Tribunal should find that there are no basis for 

RESPONDENT to invoke Article 10 to exempt from its breach of the Euroasia-BIT. 
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III. RESPONDENT CANNOT INVOKE THE CUSTOMARY DEFENSE OF 
NECESSITY 

230.  In an attempt to avoid responsibility, RESPONDENT may invoke the customary 

defense of necessity to justify its breach of the Euroasia-BIT. Nevertheless, the 

Tribunal should not exonerate RESPONDENT from its liability by virtue of customary 

International Law as the requirements are not met.  

231. Indeed, the customary defense of necessity has certain requirements which are 

accumulative. Those are found in Article 25 of the ARS.244 This article is widely 

recognized as reflecting customary International Law.245 A State must fulfill all its 

requirements to excuse from liability.246  

232. This provision may be invoked by a State to preclude the wrongfulness of an act that 

otherwise would be illegal. Nevertheless, this only occurs when the act is the only 

way to safeguard an essential security interest, if it does not seriously impair an 

essential security interest of other states, if the international obligation in question 

excludes the possibility of invoking necessity and finally, if the State has not 

contributed to the situation of necessity. 247  All these conditions must be met 

simultaneously.  

233. In this case, the defense is on its frivolous face as all relevant facts are external to 

Oceania. In no possible way the situation in Fairyland amount to a grave and 

imminent peril to Oceania or its inhabitants. Notwithstanding that the analysis of the 

NPM clause and the customary defense of necessity are different, the circumstances 

of the disputes described (Part II.II.B) are also applicable in this regard.  

234. Moreover, RESPONDENT‟s EO was not the only way to react to Fairyland situation. In 

fact it could have taken much less harmful measures. As explained above (Part 

II.I.A), the effect of the measure was beyond proportionality and the EO was not the 
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sole available remedy to this inexistent peril. For instance, Oceania could have 

embargoed the arms of RB or forcedly terminated the contracts between CLAIMANT 

and Euroasia. Instead, RESPONDENT barred CLAIMANT from contracting with any 

other person or company even in unrelated matters.  

235. It is self-evident that the conditions to invoke the customary defense of necessity 

were not met. Therefore, RESPONDENT cannot be excused from liability for breaching 

the Euroasia-BIT.   

236. To conclude, the Tribunal should declare that RESPONDENT indirectly expropriated 

CLAIMANT‟s investment and its breach of the Euroasia-BIT is beyond any possible 

defense. Therefore, it should pay a compensation of no less than 120,000,000 USD, 

with interest as of the date of issuance of the award. 

 

 
 
 
  



52 
 

IV. PRAYER FOR RELIEF 

237. For the abovementioned reasons, CLAIMANT respectfully requests the Tribunal to 

rule:  

x It has jurisdiction over the instant dispute as CLAIMANT is a national of Euroasia and 

has made a legal investment in Oceania. 

x All the claims are admissible as CLAIMANT complied with the clean hands doctrine 

and it is not bound to resource to local courts. 

x Oceania breached its obligations under the Euroasia-BIT, particularly Article 4, as it 

indirectly expropriated CLAIMANT‟s investment.  

x RESPONDENT must compensate CLAIMANT in the amounts requested as compensatory 

and exemplary compensation for such breaches, plus the cost, expenses and counsel 

fees incurred as result of these proceedings. 

 

Counsels for CLAIMANT. 

Team Fabela. 

 


