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STATEMENT OF FACTS 
1. Peter Explosive (Claimant) is a resident of Fairyland. The Republic of Oceania 

is the Respondent. 

2. On 1 January 1992, Oceania and Euroasia concluded the EUR BIT. On 1 

January 1992, Oceania and Eastasia concluded the EAS BIT. 

I. The Investment in Oceania 

3. In February 1998, Peter Explosive acquired 100% shares in a decrepit company 

called Rocket Bombs Ltd. In March 1998, he became the president. It specialises in 

arms production.1 

4. To obtain an environmental license, Rocket Bombs had to adjust its production 

line to the requirements contained in the Environment Act 1996. The required 

technology was very expensive. The Act provided for the possibility of a subsidy.2 In 

July 1998, he had a private meeting with the President of the National Environment 

Authority of Oceania. On 3 August 1998, the Ministry denied the request of Rocket 

Bombs for the subsidy for purchasing such technology.3 

5. On 23 July 1998, the National Environment Authority issued an environmental 

license approving the commencement of arms production by Rocket Bombs.4 

6. The NEA can revoke the license if on an unexpected and random visit, it finds 

that the arms production site does not comply with the Environment Act requirements.5 

II. The Defence Contract 

7. To secure funds for commencing production, on 23 December 1998, Peter 

Explosive met with representatives of the Ministry of the National Defence of Euroasia 

including John Defenceless, the Defence Minister. They concluded a contract for the 

arms production for a 15-year period.6 

8. Over the years, Rocket Bombs became a very prosperous company. The 

prosperity benefited the local community and Valhalla itself.7 

9. On 28 February 2014, Oceania and Rocket Bombs concluded a new contract, for 

a period of another six years.8 

                                                
1 Facts, ¶2. 
2 Facts, ¶5. 
3 Facts, ¶7. 
4 Facts, ¶6. 
5 PO 3, ¶1. 
6 Facts, ¶9. 
7 Facts, ¶12.  
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10. Peter Explosive started to modernise the production line; it fully complied with 

the legal requirements by 1 January 2014.9 

III. The Annexation of Fairyland and Nationality 

11. The majority of Fairyland residents are of Euroasian origin. The authorities of 

Fairyland held a referendum on 1 November 2013. The majority vote decided in favour 

of secession from Eastasia and reunification with Euroasia.10 

12. On 1 March 2014, the Euroasian forces entered the territory of Fairyland. The 

annexation was bloodless and peaceful. Eastasia did not send any armed forces to 

protect its territory. On 23 March 2014, Euroasia officially declared Fairyland a part of 

the Euroasian territory. 

13. On 23 March 2014, Euroasia recognised Peter Explosive as its national. He was 

issued a Euroasian identity card and passport.11 

IV. The EO 

14. On 1 May 2014 the President of Oceania issued an EO. The EO introduced a 

system of sanctions against the persons engaged in certain sectors of the Euroasian 

economy, including arms-producers for Euroasia. 

15. Rocket Bombs was the only company involved in arms trade with the Republic 

of Euroasia.12 

16. Peter Explosive was unable to sell his shares in the company. Oceanian 

companies declared inability to fulfil contractual obligations to Rocket Bombs.13 

V. Allegations of Corruption 

17. On 1 February 2015, the President of the National Environment Authority, along 

with the other officials, was convicted of accepting bribes. 

18. On 23 June 2015, the General Prosecutor’s Office officially initiated criminal 

proceedings against Peter Explosive. 14 

19. The General Prosecutor’s Office of Oceania has concluded a non-prosecution 

agreement with the NEA President with respect to bribes he may have received from 

such persons.15 

                                                                                                                                          
8 Facts, ¶15. 
9 Facts, ¶13. 
10 Facts, ¶14. PO 3, ¶7. 
11 PO 2, ¶4. 
12 PO 2, ¶6. 
13 Facts, ¶17. 
14 Facts, ¶19. 
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SUMMARY OF ARGUMENTS 
20. This Tribunal has the competence to adjudicate upon the dispute arisen between 

Claimant and Respondent. The EUR BIT has succeeded to the territory of Fairyland 

after its reunification with Euroasia. The Claimant was not required to comply with the 

pre-arbitral steps in the EUR BIT. The Claimant is entitled to invoke Article 8 of the 

EAS BIT pursuant to the MFN Clause Art. 3 of the EUR BIT. The dispute is admissible 

and is not subject to the Clean Hands test. It has in any case, come with clean hands, in 

compliance with the laws of Respondent. 

21. The Claimant’s investment has been unlawfully expropriated. The EO of 

Oceania has substantially deprived claimant of his interest in Rocket Bombs Ltd and his 

contractual rights as its sole Chairman. The respondent’s EO violated the requirements 

of public purpose, non-discrimination, due process of law and fair and effective 

compensation and thus this is a case of unlawful expropriation. The Respondent cannot 

seek umbrage under the Essential Security Clause, as there was no threat to 

International Peace or Security. Neither does cloaking its EO as a valid countermeasure 

against Euroasia exempt it from payment of compensation to the Investor. The Claimant 

did not contribute to his own damages as the required test of a causal-link and 

foreseeability have not been satisfied. 

22. The Tribunal should therefore find that the Respondent has unlawfully 

expropriated the Claimant’s investment by imposing sanctions through its EO. Further, 

the Claimant should be awarded compensation amounting to not less than 120 million 

USD with interest, from the date of issuance of the award. 

  

                                                                                                                                          
15 PO 2, ¶ 5. 
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ARGUMENTS 

PART I: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS AND MUST EXERCISE JURISDICTION IN THE 

PRESENT DISPUTE AND THE CLAIMS ARE ADMISSIBLE 

23. The Claimant is entitled to invoke the more favourable dispute resolution clause 

under the EAS BIT by virtue of Article 3 of the EUR BIT. The Respondent in its 

response to arbitration wrongfully submits that the Claimant has failed to comply with 

the pre-arbitral steps under the EAS BIT16 that is completely contrary to the evidence at 

hand. 

24. The Claimant was willing to amicably settle the dispute and duly notified the 

Oceanian Ministry of Foreign Affairs of the same on 23 February 2015.17 However the 

Respondent failed to engage in any negotiation and chose a path of complete silence. As 

of the date of Claimant’s filing of its request for arbitration on 11 September 2015, the 

respondent did not take even a single step to amicably settle the dispute. The Claimant 

has thus fully complied with the pre-arbitral steps under Article 8(1) and 8(2) of the 

EAS BIT.18 

25. The Claimant submits that even the remaining jurisdictional objections made by 

the Respondent are completely un-supported by the facts and circumstances at hand. 

The Respondent fails to meet the requisite burden of proof of the allegations that it so 

confidently asserts. Notwithstanding this, in the interest of ably assisting the tribunal to 

resolve the dispute in a fair and just manner, the Claimant will establish, (A) that the 

Claimant is a national of Euroasia and therefore a qualified investor under the EUR 

BIT, (B) the Claimant is not required to comply with the pre-arbitral steps of the EUR 

BIT (C) the Claimant is entitled to invoke the more-favourable dispute resolution 

provision of the EAS BIT by virtue of the MFN Clause of the EUR BIT and (D) that its 

claims are admissible and are not invalidated by the operation of the Clean Hands 

doctrine. 

 

                                                
16 Response, p.15, ¶ 3. 
17 PO3 ¶ 4. 
18 Ibid 
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A. The Claimant satisfies the nationality requirements under Art 1.2 (a) 

26. Claimant submits that he is a qualified investor  (a) the BIT is lex specialis and 

the criteria under Art. 1.2 (a) is the only test to be met; (b) there is no case warranting 

the application of the genuine–link theory; (c) there is no illegality established 

pertaining to the succession of the BIT to the territory of fairyland. 

a) The EUR BIT is the lex specialis and is the only condition required for 

access to the BIT 

27. The principle of lex specialis derogat generali makes it clear that where there 

are special laws that have been explicitly agreed to by the parties, such special 

agreement shall override any general principles that may exist.19 The EUR BIT is lex 

specialis and the only test for the Claimant to be a qualified investor is to comply with 

Art. 1.2 (a) of the BIT. 

28. Art 1.2 (a) requires natural persons to “hav[e] the nationality of either 

Contracting Party in accordance with its laws.” The Tribunal needs to verify whether 

the Claimant is a valid investor according to the national laws of the State and cannot 

rule on the validity of a national legislation, which is a sovereign function of the State 

and not subject to review by an international tribunal. Thus, the rules for acquisition of 

nationality to persons and subsequent conferment must be in accordance with Euroasian 

legislation.20 

29. In the Solis case, the Commission said that since citizenship is a domestic matter 

in no way governed by international law, nationality of a claimant in light of the law of 

the claimant government is adequate proof of citizenship for an international tribunal.21 

30. The sole condition for access to the BIT is that the Claimant must hold 

Euroasian nationality on the critical date of the alleged violation and the date when the 

dispute is submitted to arbitration.22 The amended Citizenship Act of Euroasia allowed 

residents of Fairyland to apply for Euroasian nationality. The Claimant applied for and 

was duly recognised by Euroasia as its national on 23 March 2014.23 He was then issued 

                                                
19 Gourgourinis, Anastasios, 'Lex Specialis' in WTO and Investment Protection Law (July 2, 2010). 
Society of International Economic Law (SIEL), Second Biennial Global Conference, University of 
Barcelona, July 8-10, 2010. 
20 Nottebohm, p.20; Tunis-Morocco Advisory, p.24 
21 Solis v. Mexico, p.360 
22 S.G Armas & K.G Gruber v. Venezuela 
23 PO2; ¶ 4. 
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a valid Euroasian identity card and a passport. Therefore the Claimant was a Euroasian 

national on the date of first notification of dispute on 23 February 2015 as well as the 

date of request for arbitration on 11 September 2015.  

31. The Tribunal in Shum v Peru24 had stated that the nationality conferred by a 

State to a person under its laws had a strong presumption of validity, and on that basis 

upheld the Chinese nationality of the Claimant which was challenged by Peru. The 

passport and identity card of the Claimant is prima facie evidence of his nationality25 

and although the tribunal can make an independent determination of the same, it cannot 

set aside a substantive law of nationality on the ground that it does not approve of the 

same.26 

32. Even if the Tribunal verifies the Euroasian nationality of the Claimant, it would 

find that he has complied with all procedures under the Euroasian Citizenship Act and is 

a valid national and he is a valid investor as defined in Art 1.2 (a) of the EUR BIT. 

b) The test of dominant and effective nationality is not applicable 

33. The genuine link theory and the effective nationality test are not applicable in 

the present case as (i) it is not a general principle of international law (ii) it is relevant 

only in cases of dual nationality and (iii) its utility is confined to cases of diplomatic 

protection and does not extend to Investor-State Disputes. 

(i) The genuine-link test is not a general principle of law 

34. For the Tribunal to apply the “genuine link” doctrine, it must exist as one of the 

“sources of law” used by international courts and tribunals.27 The same is “disputable in 

public international law.” 28 

35. The genuine-link doctrine is principally attributed to the Nottebohm case that 

dealt with a question of nationality in the context of diplomatic protection. Even in that 

limited context, the ILC disregarded the genuine-link approach in its Draft Articles on 

Diplomatic Protection. Art. 4 that dealt with “Nationality of a Natural Person,”29 did not 

include the requirement for a “genuine link.” In fact, the Commentary to Art. 4 points 
                                                
24 Tza Yap Shum ¶ 58, 63. 
25 Soufraki 
26 Soufraki v United Arab Emirates, Decision on the Application for Annulment, ICSID Case No 
ARB/02/7. 
27 Art. 38, ICJ Statute 
28 Micula 
29 Draft Articles on Diplomatic Protection and Commentaries  
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out “there were certain factors that served to limit Nottebohm to the facts of the case in 

question.” It goes on to state “the Court did not intend to expound a general rule 

applicable to all States.”30 The Nottebohm requirement of a ‘genuine link’ should be 

confined to peculiar facts of the case and not seen as a general principle applicable to 

all cases of diplomatic protection.”31  

(ii) It is relevant only in cases of dual nationality 

36. The Claimant possessed only Euroasian nationality on the date of submission of 

the dispute to arbitration after applying for the same under its Citizenship Act. Since 

that law does not recognise dual nationality, he renounced his Eastasian nationality32 

when he applied to the President of Eastasia declaring his intention to renounce 

Eastasian nationality.33 

37. Even if the Respondent contends that the procedural formalities under Eastasian 

national law have not been complied with, mere procedural or formal irregularities 

cannot prevent Claimant from renouncing his nationality. From state practice, it is clear 

that renunciation cannot be refused arbitrarily.34 There was a “voluntary renunciation” 

by the Claimant of his Eastasian nationality and the will of the persons concerned must 

be taken into account when determining nationality.35 Moreover, in the Mergé Case36 

the Tribunal held that her subsequently acquired Italian nationality took predominance 

over her American passport and a mere formal nationality should not be relied upon.  

38. The Salem Tribunal held that in a case of dual nationality, a third power cannot 

contest the claim of one of the two powers whose national is interested by referring to 

the nationality of the other power. 37 This principle was embraced by the ILC in its Draft 

Articles on Diplomatic Protection. 38  More importantly, dominant and effective 

                                                
30 Ibid. 
31 JR Dugard, First Report on Diplomatic Protection, 7 March 2000, A/CN.4/506, ¶110. 
32 PO 2; ¶ 4. 
33 PO 3; ¶ 2. 
34 "Loss of Nationality." Acquisition and Loss of Nationality|Volume 1: Comparative Analyses: Policies 
and Trends in 15 European Countries. Ed. Harald Waldrauch, Rainer Bauböck, Eva Ersbøll, Kees 
Groenendijk, and Harald Waldrauch. Amsterdam UP, 2006. 183-220. Web. 
35 Art. 18(2) of the Declaration on the Consequences of State Succession for the Nationality of Natural 
Persons, by the European Commission for Democracy through the Law (Venice Commission) of 15 
September 1965. 
36 Mergé, pp. 236-248.  
37 Salem (U.S. v. Egypt) 
38 Supra note 29. 
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nationality test is limited to cases where the claimant holds the nationality of the two 

disputing States. 39 

39. Thus, the test is applicable only when the dual national has the nationality of 

both the Contracting Parties to the BIT. The Claimant evidently does not possess 

Oceanian nationality and therefore this test cannot be applied. 

c)  In any case, the principle cannot be applied to an investor-state dispute 

40. The “genuine link” principle even if it exists as a general principle, cannot be 

extended to an investor-state dispute under a BIT as the nature of an investor’s right to 

claim against the host state is direct and not reliant on his parent State.  

41. The rules of customary international law applicable in the context of diplomatic 

protection do not apply to investor-State arbitration.40 Prof. Dolzer’s in Saba Fakes, 

states that, “the rules of nationality in a BIT do not follow the rules of customary law as 

they pertain to the right of diplomatic protection between two states which have both 

granted nationality to the same person.”41 A number of authors have gone on to state 

that the direct ISDS mechanisms were specifically designed to displace the traditional 

diplomatic-protection regime.42 

42. Thus, the “genuine link” doctrine cannot be extended to investor-state disputes, 

and the Claimant is a valid investor under Art 1.2 of the EUR BIT. 

d) There is a valid succession of the EUR BIT to the region of Fairyland 

(i) The Tribunal cannot adjudicate on the legality of the succession 

43. The reunification of Fairyland to Euroasia made Euroasia the Successor State for 

the territory of Fairyland as per the VCST. The EUR BIT shall now be applicable to the 

region of Fairyland as its application would neither be incompatible with its object and 

purpose nor would it radically change the conditions for its operation.43 

44. The Respondent contends that due to an alleged illegal secession of Fairyland 

the EUR BIT cannot apply to that territory. The claimant submits that the nationality 

requirement of the BIT in no way requires an analysis of the legality of the secession of 
                                                
39 Eritrea v. Ethiopia 
40 Saba Fakes, ¶69. 
41 Id. Supplemental Expert Opinion of Professor Dr. Rudolf Dolzer, ¶ 39. 
42 Matthew S. Duchesne, ‘The Continuous-Nationality-of-Claims Principle: Its Historical Development 
and Current Relevance to Investor-State Disputes, 36 GEO. WASH. INT’L L. REV. pp. 783, 804 (2004). 
43 Art 15 VCST. 
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Fairyland. In fact the tribunal must not go into such a question in the absence of the 

parties whose legal interests would be affected, as held by the ICJ in the famous 

Monetary Gold case.  

45. This principle has seen widespread application including by tribunals. The 

Larsen case44 confirmed that it applies to investment arbitration tribunals because even 

a tribunal “operates within the general confines of public international law,” and 

“cannot exercise jurisdiction over a State which is not a party to its proceedings.” 

46. Thus, the Tribunal cannot and must not adjudicate on the legality of the 

succession for such a decision would mean that the very subject matter of the dispute 

would affect the legal interests of the Euroasia and Eastasia who are not present.45 This 

case may be distinguished from that of Ukraine’s position in respect of its investors’ 

claims against Russia in Crimea, where Ukraine impleaded itself as a non-disputing 

party,46 thus precluding the application of the Monetary Gold Principle.  

47. One exception to this rule, as stated by the Larsen Tribunal, might be if it is 

merely a finding of fact as opposed to law,47 however there can be no factual assertion 

of any illegality in the present case. 

e) There is no factual basis for the Succession to be deemed contrary to 

international law 

(i) Nothing unlawful about the referendum 

48. The UN Charter,48 and Article 1 of the ICCPR and ICESCR respectively state 

that all people have the inalienable right to self-determination, by virtue of which they 

freely determine their political status and freely pursue their economic, social and 

cultural development and the UN has recognised this as a part of modern international 

law.49 

49. In Fairyland, the vast majority of people are historically, ethnically and 

linguistically Euroasian – constituting a ‘people.’ At the outbreak of the World War in 

1914, Eastasia annexed the territory of Fairyland.50 Since then, Eastasia has treated the 

                                                
44 Larsen v. Hawai 
45 Ibid. 
46 PCA Press Release, 15 August 2015, Re: Aeroport Belbek ; PJSC CB PrivatBank. 
47 Ibid. 
48 Art 1(2) Charter of the United Nations, 24 October 1945, 1 UNTS XVI. 
49 Daniel Thürer, Thomas Burri , Self-Determination, MPEPIL 873. 
50 Facts ¶14, PO3 ¶9. 
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residents of Fairyland as Eastasian nationals.51 The ‘people’ of Fairyland have always 

wanted to return to their ‘Motherland’ identify more with Euroasia than with Eastasia. 

In pursuance of this objective, the authorities of Fairyland announced in August 2013 

their intention to hold a referendum on – (1) the secession of Fairyland from Eastasia, 

and (2) its reunification with Euroasia.52 

50. The Constitution of Eastasia allows each province to “organise a regional 

referendum pertaining to matters within the exclusive competence of that province”53 

and does not disallow a referendum on secession of provinces from Eastasia. The 

referendum also did not violate international law.  

51. International law per se does not regulate referendums, although standards have 

been proposed on how to conduct referendums. One of these is the Venice 

Commission’s ‘Code of Good Practice on Referendums.’54 It requires universal, equal, 

free and secret suffrage for referendums55 and they are held with a proper procedure. 

There must be possibility for observation by national and international bodies. All these 

conditions have been complied with, especially since the intention to hold the 

referendum was declared in August 2013, providing sufficient notice and opportunity 

for observers until and during 1 November 2013 when the referendum was actually 

held. The questions asked were also clear and unambiguous. The ‘people,’ by a 

majority, voted in favour of both questions in the referendum.56 

52. Thus, it is clear that the referendum held was neither in violation of the 

Eastasian Constitution nor contrary to international law. 

(ii) Secession per se does not violate international law 

53. Once the people of Fairyland voted in favour of both leaving Eastasia and 

reunifying with Euroasia, the authorities had a duty to fulfil the wishes of the people, in 

accordance with the UN Charter. The authorities then proceeded to make Fairyland an 

independent State. 

54. The Supreme Court of Canada wrote; after an extensive analysis of international 

law, that international law does not explicitly prohibit unilateral succession of parts of a 

                                                
51 Ibid. 
52 Facts ¶14. 
53 PO 2 ¶ 2. 
54 Venice Commission, Code of Good Practice on Referendums, CDL-AD(2007)008rev. 
55 Ibid. 
56 Facts ¶14. 
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State.57 Moreover, the ICJ in the Kosovo advisory opinion declared that there was no 

prohibition on declarations of independence in international law, and the legal 

obligation to respect territorial integrity is opposable only to States, not non-State 

actors.58 The Court concluded that had been no violation of general international law.59 

Thus, a unilateral succession in a non-colonial context is not explicitly prohibited. 

55. Subsequently, the authorities invited Euroasia to reunite with Fairyland. 

Deliberations took place in the Euroasian parliament, following which the two States 

were reunited on 1 March 2014 when the armed forces of Euroasia entered Fairyland,60 

which was bloodless and peaceful and unopposed by Eastasia. 

56. There was no violation of the duty not to use force mentioned under the Art. 

2(4) of UN Charter. There was no threat or actual use of force against Eastasia. Thus, it 

is clear that there is no violation of international law and territorial sovereignty must be 

seen in terms of the right of self-determination. 

57. The Euroasian origin residents of Fairyland were transferred under a Peace 

Treaty to Eastasia, but always retained their Euroasian identity despite becoming 

Eastasian citizens. They had always wished to return to their motherland and expressed 

their will in the referendum. Thus, the reunification of Fairyland with Euroasia does not 

violate any norm of international law. 

(iii) The EUR BIT succeeds and is applicable to the region of 

Fairyland 

58. As per Art 15 of the VCST, when part of the territory of a State, becomes part of 

the territory of another State, “treaties of the predecessor State cease to be in force in 

respect of the territory,” and “treaties of the successor State are in force in respect of 

the territory.”61 This is subject to Art 6 that requires that the succession be in 

conformity with international law, especially those principles “embodied in the Charter 

of the United Nations.”62 

59. As already stated, the succession of Fairyland to Euroasia is not contrary to 

international law. Thus, the EUR BIT succeeds to the region of Fairyland and is 

                                                
57 Reference re Secession of Quebec, 1998 SCJ No 61 ¶ 111. 
58 Kosovo Advisory, ¶79-84. 
59 Id. ¶ 84. 
60 Facts ¶ 14. 
61 Art. 15 (a) and (b) VCST. 
62 Id. Art 6. 
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applicable to its territory, in accordance with Art. 29 VCLT that states “a treaty is 

binding upon each party in respect of its entire territory.” 

60. The Tribunal cannot factually ascertain any illegality of the secession. Therefore 

it must be presumed that the EUR BIT applies to Fairyland in accordance with VCST 

and Art 29 VCLT. Even if the tribunal believes the secession was not in consonance 

with Art. 6 of VCST, the tribunal must still apply Art. 15 of VCST to the present case, 

as Art. 15 and Art. 29 of VCLT are rules of customary international law. 63 This will 

also be in tune with the object and purpose of the BIT to protect an investor from 

fairyland. 

61. The ILC in its commentary on draft Art. 14 (now Art. 15) stated that the moving 

treaty-frontiers rule means, “… on a territory’s undergoing a change of sovereignty, it 

passes automatically out of the treaty regime of the predecessor sovereign into the 

treaty regime of the successor sovereign.”64 Thus, there is an automatic application of 

the treaty of the Successor State in respect of a territory “of which it is sovereign.”65 

62. The claim of title over territory requires the demonstration of “effective 

control,” which generally refers to the continued and peaceful display of sovereignty 

over a particular area. States must have the animus mandendi to acquire sovereignty 

over the area and undertake acts that constitute the exercise of sovereignty.66 It must 

demonstrate its jurisdiction; thus its sovereignty over the territory and treat the area as 

its own – in the present case, performed by sending in the armed forces and amending 

the Citizenship Act.  

63. Moreover, there was no protest from Eastasia, either when Fairyland declared its 

intention to secede, or when the authorities of Fairyland invited Euroasia. Also, the 

deliberations of the Euroasian Parliament on the Government’s proposal to intervene 

were broadcast on public television.67 It did not defend what it termed its sovereign 

territory. Consequently, Euroasia officially declared Fairyland to be a part of its 

territory. A failure to maintain a minimum degree of sovereign activity appropriate to 

the nature of the territory may therefore be regarded as an abandonment of title. There 

                                                
63 Sanum Investments. 
64 ILC Yearbook 1974, vol. II (Pt Two), 208 (draft Art. 14 commentary). 
65 Ibid. 
66 Emer de Vattel, The Law Of Nations or the Principles of Natural Law, in 3 Classics of International 
Law (1916). 
67 PO2, ¶3 
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has been a “tacit abandonment” of Eastasia’s right over Fairyland; “or acquiescence in 

the rival claim.”68 

64. The de facto control over the territory of Fairyland, coupled with its acts à titre 

de souverain and the animus mandendi, the territory of Fairyland now forms part of the 

territory of Euroasia. Thus, by virtue of the customary principle of moving treaty-

frontiers, the EUR BIT is applicable to the territory of Fairyland that is part of the 

territory over which Euroasia exercises “effective control.” 

B. The Claimant is not required to comply with the pre-arbitral steps 

under the EUR BIT 

a) The Claimant has complied with Art. 9(1) of the EUR BIT 

65. Article 8 (1) of Euroasia BIT requires the parties to amicably settle the dispute, 

to the extent possible before resorting to Arbitration. This is merely a procedural 

requirement and has been complied with.69 The Claimant attempted to amicably settle 

this dispute by submitting notifications to four of Oceania’s Ministries, none of whom 

have responded since then.70 Hence, the Claimant has, to the extent possible, attempted 

to amicably settle the dispute and has waited for a period of six months prior to 

initiating Arbitral proceedings, thus complying with Art. 9(1) of the Euroasia BIT. 

66. The Abaclat71 Tribunal found that the consultation requirement is not to be 

considered mandatory, but dependent on the good will of the Parties. This is clear the 

wording of Article 9(1) of EUR BIT which provides that consultations should be 

conducted - to the extent possible and since the Respondent failed to reply to the 

Claimants requests, they cannot later state that there is non-compliance. 

b) Notwithstanding any prior requirement to submit a dispute to local 

courts, such a requirement is rendered futile 

67. The dispute settlement provision is almost identical to that discussed in the 

Impreglio case. It appears that the though there may be some ambiguity about the use of 

word ‘may’ in both Art. 9(2) and Art. 9(3) of the EUR BIT, the claimant’s recourse to 

International Arbitration seems to be predicated on a prior submission of the dispute for 
                                                
68 Jennings, p. 30. 
69 PO3, ¶4 

70 Request, p.4 ¶1 

71 Abaclat, ¶564 
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a period of 24 months in domestic courts. However in the present case, Oceania has 

rendered the application of such a condition impossible. Sec. 9 of the EO states that 

“This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law by any party against the 
Republic of Oceania.”72 

68. This makes it clear that it would be impossible for the Claimant to seek a 

remedy in the local courts or assert its claims. Furthermore, Sec. 1(b) of the EO does not 

allow the claimant to engage any legal professionals to handle his case. Even if the 

Claimant, as a party in person without any legal representation attempts to challenge the 

Constitutional validity of the EO, it would be an exercise in futility for the following 

reasons:  

i) The Oceanian Constitutional Tribunal is unlikely to set aside an EO made 

in compliance with the IEEPA, particularly given its historic deference to 

the Executive Branch of Oceania.73 

ii) In any case, any such ruling would at least take 3 to 4 years, well beyond 

the 24 months period74.  

iii) Claims under international treaties are not justiciable in Oceanian Courts,75 

hence the Claimant will have no effective remedy to seek compensation 

for expropriation of his investment  

69. A comparison may be made to three cases Ambiente, Abaclat and most recently, 

Alemanni where there was a similar Emergency Law. The Tribunal pointed out that 

since the BIT’s only requirement is to have temporary recourse to domestic courts as 

opposed to exhaustion of local remedies, the threshold to be met for the exercise of the 

futility exception cannot possibly be considered higher than in the context of diplomatic 

protection - it is rather arguably lower. Hence, it found that it was not necessary for the 

Claimant in such cases to adhere to the waiting period and could directly submit the 

dispute to Arbitration.76 

70. Given the factors highlighted above, it is evident that adhering to the 24 month 

waiting period does not offer the Claimant any effective settlement in local courts and 

                                                
72 EO p.54 
73 PO3, ¶6 

74 PO3, ¶6 
75 PO3, ¶5 
76 Ambiente, ¶620 
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would thus be futile. The “balance of interests” in this case favours the claimant.77 

Hence, the Claimant is not in violation of any condition in seeking recourse to 

International Arbitration under the EUR BIT. 

C. The Claimant is entitled to invoke Art. 8 of EAS BIT pursuant to Art. 3 

of EUR BIT 

71. There are two prerequisites that must be satisfied to invoke Art. 8 of the EAS 

BIT: a) dispute settlement must be ‘treatment’ accorded to investors under the EUR 

BIT; and b) such ‘treatment’ must be more favourable than that accorded under Art. 9 

of EUR BIT. 

a) Dispute settlement is a treatment under Art. 3 of EUR BIT 

72.  Article 3, Euroasia BIT when interpreted in its ordinary sense and in 

consonance with the object and purpose of the treaty78 is broad enough to encompass 

dispute settlement provisions. In the present instance, a plain reading of Art. 3, 

especially the term treatment with the phrase such other investment matters in its 

ordinary sense may be interpreted to include dispute settlement mechanisms, the latter 

being a matter closely related to the investment.79 

(i) The phrase treatment has a broad scope 

73. The Respondent may contend that the term treatment pertains only to 

substantive treatment.  However, limiting ‘treatment’ to such a narrow formulation will 

be giving it a special meaning outside its ordinary sense. 80  To allow such an 

interpretation in the absence of an express intention to exclude dispute settlement, 

disregards treaty practice of states that expressly provide for any limitations of MFN 

clauses.81 

(ii) MFN clause includes dispute settlement by reason of Effet Utile 

74. The principle of effet utile requires all portions of a clause to have some 

effective utility. Therefore even if the scope of the phrase “income and other activities 

related to investment matters” is restricted to substantive treatment, the succeeding 
                                                
77 Abaclat, ¶¶582-584 
78 VCLT, Art. 31 
79 Impreglio, ¶99 
80 Vesel, at 145–46 
81 Gas Natural, ¶30; RosInvest, ¶135	
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phrase of “such other investment matters” is independent of the former, has a utility of 

its own and therefore must include dispute resolution within its scope. A contrarian 

view would render the latter provision superfluous. 

(iii) When expressly not excluded it is deemed to be included 

75. The principle expressio unius est exclusio alterius states that where a provision 

contains express exceptions, one cannot interpret it to include other non-designated 

exceptions.82 When the MFN clause is read with the exceptions under Art. 3(2) where 

there is no reference to dispute settlement mechanism, it becomes evident that the MFN 

clause does not exclude dispute settlement. 

(iv) Jurisprudence Constante in cases involving broad MFN Clauses 

76. On the face of it, there appears to be no jurisprudence constante on the 

applicability of the MFN clause to dispute settlement. However, a closer look indicates 

the existence of a jurisprudence constante where tribunals have dealt with a broad 

formulation of the MFN clause. Of the 15 publicly known cases dealing with the 

interpretation of a broad formulation of a MFN clause, such as “all matters” or “and to 

all other investment matters”83 similar to the present case, 13 tribunals have interpreted 

the same to include dispute settlement mechanism.84 

77. Two tribunals, Berschader and Renta 4 that interpreted a similar clause to 

exclude dispute settlement mechanism did so by discerning a clear intention of the 

parties to exclude dispute settlement from the ambit of the MFN Clause. In 

Berschander, the broad term “all matters” was followed by a clause restricting the 

application of the MFN Clause to three provisions, of which dispute settlement was not 

one of them. In Renta 4, the tribunal relied on the travaux preparatoires to discern a 

lack of intent to include dispute settlement under the MFN clause. 

78. Moreover, the jurisprudence supporting the non-application of MFN clauses to 

dispute settlement must be disregarded, as the clauses in all those cases were either 

narrow85 or ambiguous86. Therefore, to the extent of cases dealing with a broad clause, 

the aforementioned 12 awards represent jurisprudence constante. 

                                                
82 Austrian Airlines, Separate Opinion, Charles Brower  
83 Impreglio 

84 Maffezini, Ambatelios, Siemens, Gas Natural SDG, RosInvest, Suez, National Grid, Hochtief, TSA, 
Impreglio, Abaclat, Ambiente and Alemanni 

85 Plama, Salini, Telenor, ICS, Wintershall and Kileć.  
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(v) Treatment sought within territorial scope of Oceania 

79. Lastly, the Respondent may argue that the MFN Clause refers to treatment 

within the territory of Oceania and therefore international arbitration falls outside its 

scope. However the more favourable treatment sought by the Claimant is with reference 

to reducing the total time spent exercising local remedies within Oceania prior to 

initiating international arbitration and therefore the treatment sought is very much 

within the territorial scope of Oceania. 

b) Irrespective of the applicability of MFN clause to dispute settlement, the 

claimant’s substantive right of ‘effective means to assert claims’ has 

been violated by the Respondent 

80. Art. 3 of EUR BIT read in context of its preamble87 states that the object of the 

BIT was to provide the investor with an effective means to assert his rights. In 

Ambatielos claim, 88  the Arbitral Commission came to the conclusion that 

“administration of justice” was included under “all matters relating to commerce and 

navigation” phrase of its MFN clause. Maffezini held “Dispute settlement arrangements 

are inextricably related to the protection of foreign investors,” and that the 

enforceability of the promise of protection is the central objective of BIT’s.89 In Renta 

4, though the tribunal declined jurisdiction due to the MFN being limited to Fair and 

Equitable Treatment (FET) standard, the principle of access to arbitration was 

nevertheless characterised as “a fundamental and constant desideratum for investment 

protection.”90 

81. Similarly, effective means is a right provided in the EUR BIT and is a matter 

related to investment as under Art. 3. As the Respondent breached the need to provide 

effective means under its national law through Sec. 9 of its EO, the MFN provision must 

be extended to seek direct access to International Arbitration without the 24-month 

waiting period, so as to enable the claimant to effectively assert his claims. 

                                                                                                                                          
86 Austrian Airlines, Daimler 
87 Art. 3. Euroasia BIT 
88 Ambatelios. 
89 Maffezini, ¶63 
90 Renta 4, ¶¶ 100-101, 119 
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c) The 24-month waiting period is merely procedural and does not 

constitute a jurisdictional basis for consent 

82. The Respondent mischaracterises the nature of the 24-month waiting period as 

an essential jurisdictional basis for consent. Some tribunals have also denied jurisdiction 

on that basis. The waiting period is no more than a procedural requirement to access 

international arbitration. 

83. However, in the present instance consent for submission of dispute to arbitration 

was already agreed upon at the time of entering into the BIT. The question in the 

present case is one of procedure. The invocation of MFN clause is not an attempt to 

forum or treaty shop as both Art. 9 of EUR BIT and Art. 8 of EAS BIT provide for 

access to International Arbitration in the same forum. It is merely to tide over the 

tedious procedural waiting period requirement. 

84. The Hochtief and Abaclat tribunals held that an 18-month domestic litigation 

requirement is not a matter of jurisdiction. The tribunals distinguished a provision 

affecting a right to bring a claim (jurisdiction) from a provision affecting the way in 

which a claim has to be brought (admissibility). Thus, in the former, the fact that the 

Claimant had ignored the 18-month litigation requirement under the Germany-

Argentina BIT and relied instead on the dispute settlement provisions of the Argentina-

Chile BIT did not affect its jurisdiction.91 Therefore, the 24-month waiting period does 

not constitute a pre-condition for the vesting of jurisdiction. 

d) Treatment accorded in EUR BIT less favourable than in EAS BIT 

85. In Daimler, the tribunal pointed out that the words “less” and “more” are, by 

their nature, relative terms. They necessitate a comparison between the two types of 

treatment invoked. Any tribunal called upon to interpret and apply an MFN clause must 

therefore satisfy itself that the comparator treaty provision invoked by means of the 

clause is indeed more favourable than that of the basic treaty. This requires an objective 

determination by the tribunal; an invoking party’s bald assertions will not suffice.92 

86. On comparing the two BIT’s in the present case it is clear that the EAS BIT is 

more favourable as it grants access to international arbitration 24 months prior to under 

EUR BIT. Thus according the more favourable treatment to Euroasian investors 

                                                
91 Hochtief (majority opinion); See Tenvier, ¶172 

92 Daimler, ¶243 
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requires Euroasian investors to be able to seek recourse to International Arbitration on 

the same terms as Eastasian investors against Oceania.93 

87. In Gas Natural, the Tribunal found the availability of access to [international] 

arbitration subject to a 18-month waiting period in local courts as less favourable degree 

of protection than access to arbitration immediately upon expiration of the negotiation 

period.94 

88. In the present case, due to the severity of the EO, the Claimant’s shares have 

been rendered without value. The order prevents him from conducting his business and 

all his other contracts have been vitiated. His assets have been frozen and this action is 

not only harmful to him, it also renders it impossible for him to continue to employ the 

people of the town of Valhalla. Should there be direct access to international arbitration 

after the mere 6 months negotiation period, the dispute can be settled sooner and he may 

thus regain the ability to conduct business. The waiting period is unfavourable as it 

means a longer duration of having to endure losses. 

89. Hence, direct recourse to International Arbitration 24-months earlier under the 

EAS BIT is the more favourable treatment and therefore the invocation of the MFN 

Clause of EUR BIT must be permitted and the claimant’s case must be adjudicated on 

the merits. 

D. The claimant’s investment is a protected one and is not invalidated by 

the so called clean hands doctrine 

90. This is purely an issue of Admissibility as the Respondent has pleaded as such.95 

Once the claimant successfully establishes that his claims are admissible, the respondent 

is precluded from pursuing this issue on the merits stage. 

a) There is no legality clause in the EUR BIT 

91. The Respondent has attempted to put the cart before the horse in invoking the 

‘clean hands clause’ in Art. 1.1 of the EAS BIT, whereas jurisdiction stems from the 

EUR BIT which contains no such legality clause.96 The fact that the Claimant has relied 

upon Art.8 of the EAS BIT to invoke jurisdiction does not allow the use of the 

definition of ‘investment’ in the other BIT.  
                                                
93 InterAguas, ¶55  

94 Gas Natural, ¶31  
95 Response, p.16. 
96 Art. 1, EUR BIT. 



 20 

92. In Metal-Tech,97 the Claimant attempted to use the MFN clause to import the 

legality clause in the definition of ‘investment’ from the Greece-Uzbekistan BIT into 

the Israel-Uzbekistan BIT, which contained no such clause.  

93. They stated ‘… one must be under the treaty to claim through the treaty.’98 

Numerous other tribunals have also taken this position.99 In order to have jurisdiction, 

the Claimant must satisfy the definition of ‘investment’ under the base BIT. No other 

qualifying definitions can be applied. 

94. ‘Good faith’ and ‘legality’ cannot be added to a BIT definition unless 

specified.100 The Fakes Tribunal said, ‘an investment might be ‘legal’ or ‘illegal,’ made 

in ‘good faith’ or not, it nonetheless remains an investment.’ This case must be 

distinguished from Plama, Phoenix, Hamester and Inceysa where the tribunals’ 

decisions rested on specific legality clauses in the relevant BIT’s. Thus, the Clean 

Hands Clause of the Eastasia BIT cannot be applied in this case.  

b) The so called clean hands doctrine is not a general principle of law 

95. The Respondent may argue that the Clean Hands clause is a general principle of 

law and should thus be applied in this case. In Yukos,101 Russia advanced a plethora of 

cases in support of “(un)clean hands” as a general principle of law.  

96. The tribunal stated that there is no “general principle of law recognized by 

civilized nations” of “so-called unclean hands” within the meaning of Article 38(1)(c) 

of the ICJ Statute.102 The tribunal noted the lack of majority opinions.103 In fact, there 

has never been a majority decision. General principles of law require a certain level of 

recognition and consensus.104 Various ICJ judgements and those of other international 

tribunal show that this principle has simply not satisfied that high threshold.105 

97. The ILC rejected it as a circumstance precluding liability when drafting 

ARSIWA.106 Special Rapporteur James Crawford stated “it is not possible to consider 

the ‘clean hands’ theory as an institution of general customary law.”107  

                                                
97 Metal-Tech 
98 Id. ¶¶144-145. 
99 Vanessa Ventures, ¶133. Berschader, ¶188. Société Générale, ¶40. 
100 Saba Fakes, ¶¶112-115.  
101Yukos, ¶1358. 
102 ibid  
103 Id. ¶ 1362. 
104 Id. ¶ 1359. 
105 Guyana v Suriname, ¶418. 
106 Yearbook of the International Law Commission (2001), Vol. ii, Part Two, p.72. 
107 Crawford, p. 83. 
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98. Even if it is claimed that the doctrine exists as a general principle, but with 

different names such as exceptio non adimpleti contractus or ex iniuria ius non oritur, 

their continuing existence has been doubted.108 Therefore, the doctrine is not a general 

principle of international law. 

c) Arguendo, the Respondent is estopped from using the defence of 

Unclean Hands 

99. The Respondent should be precluded from claiming any benefit of its own 

wrongdoing by relying on Claimant’s alleged unclean hands for the following reasons: 

a. The NEA without ensuring environmental compliance or conducting site 

inspections109 granted a license 23 July 1998.110  

b. The NEA had the authority to revoke RBL’s licence if it did not comply.  

c. No action has been taken by Oceania against PE for 17 years and the license 

granted was a voluntary, clear, unconditional and unambiguous111 unilateral 

declaration.  

d. The license has still not been revoked for this alleged bribery and the 

President of the NEA has not been charged for this specific offence.  

e. The President of the NEA naming the Claimant after Oceania received his 

notice of a dispute112 seems borne out of his non-prosecution deal, helping 

Oceania in its attempt to impede the arbitration proceeding. 

100. The basis of the general principle of estoppel113 is that any affirmations or 

declarations made by Host States are binding and the investor is entitled to rely upon 

them.114 It goes against the principle of fairness to allow the government to raise 

jurisdictional issues on the basis of violation of its laws when it has endorsed an 

investment not in compliance with its laws.115 

                                                
108 Macedonia v. Greece, Separate Opinion, Judge Simma, p. 695 ¶19–20. 
109 PO2, ¶1. 
110 Facts, ¶6.  
111 Ian Brownlie, p.644. 
112 Request, p.4; Facts, ¶19.  
113 Temple of Preah Vihear, Separate Opinion, Judge Alfaro, ¶¶43–44. 
114 MacGibbon, Estoppel in International Law, 7(3) ICLQ 468, 512 (1958). 
115 Fraport, ¶347; Kardassopoulos, ¶183; See Sedelmayer. 
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d) In any case, the alleged illegality must be in the making of the 

investment and not its performance  

101. In order for a bar admissibility of claims, an illegality must be found in the 

making of the investment and not its performance. The Respondent’s allegation of 

illegality in obtaining an environmental license relates to the operational phase of the 

investment and not it’s making. There is no allegation of corruption related to the 

acquisition of RBL shares and therefore there is no admissibility bar. 

102. This position has been supported by a number of other tribunals.116 The Yukos 

tribunal117 reasoned that there is no reason to “deny altogether the right to invoke,” the 

treaty to any investor who has breached the law of the host State “in the course of its 

investment.” 

103. Even if the Respondent alleges that the license constitutes a separate investment 

and any corruption associated with it should invalidate his claim, the expropriation of 

the shares of RBL and not license, is the subject matter of this dispute. Even if the 

investor is guilty, it must be in the making and not in the performance of the 

investment.118 Thus, any alleged illegality associated with the performance of the 

investment cannot act as a bar to the admissibility of this claim. 

e) The Respondent has failed to prove that the claimant has unclean hands 

(i) Burden of proof is on the Respondent to prove Corruption. 

104. Each party bears the burden of proving the facts on which it relies pursuant to 

the maxim - actori incumbit probatio. The ICJ as well as arbitral tribunals constituted 

under the ICSID Convention and under the NAFTA have characterized this rule as a 

general principle of law.119 Hence, The Respondent has to prove that there has been 

corruption and this is absolute.120 Any attempt to shift the burden of proof will be a 

violation of due process standards.121 Thus, Oceania, having not met its burden, even in 

its own courts cannot simply assert or deny a proposition and then try to  “rest [its] case 

                                                
116 Hamester, ¶ 123; SGS vs. Paraguay, ¶ 123; Copper Mesa Mining, ¶¶5.54-5.55 
117 Yukos, ¶1355 
118 Niko Resources 
119 Metal-Tech, ¶237. 
120 AAPL, ¶56; Rompetrol, ¶178 
121 Siag, ¶316-17. 
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upon a technical rule, throwing the burden of proof on the other party, without running 

a risk of adverse inference being drawn from [its] failure to produce evidence.”122 

(ii) Standard of proof is ‘clear and convincing evidence’ 

105. International arbitration ordinarily requires a civil standard of proof such as 

‘preponderance of probabilities.’ However, allegations of particularly serious 

wrongdoing such as corruption require “more convincing evidence than other facts.”123 

The standard of proof must be clear and convincing 124  for any allegations of 

impropriety. 

106. Arbitrators have attempted to argue that Corruption, due to its clandestine nature 

may be proved solely using circumstantial evidence.125 However, this evidence must 

“lead clearly and convincingly to the inference that [corruption] has occurred.”126 

Thus, even if the preponderance of probabilities test is applied, cogent evidence must 

be presented.  

107. There have been allegations of corruption in twenty-five cases,127 among which 

only three have found corruption. Two of these – Metal-Tech and Al Warraq, dealt with 

corruption through intermediaries and therefore not applicable in the present case. That 

leaves us only with World Duty Free v. Kenya128. In that case, the clear and convincing 

standard was met as there was an evidence of a quid pro quo involving a suitcase full of 

money – something that is entirely absent in the present case.  

108. There is not enough evidence to meet this clear and convincing standard of 

proof for the following reasons:  

a) RBL applied for and received a valid license. The procedure involved 

submitting documentary evidence of compliance and a visit to verify 

compliance129 - the burden to show non-compliance is on the NEA. 

                                                
122 Sandifer, Durward, Evidence Before International Tribunals (1975) 131. 
123 Born, Gary, International Commercial Arbitration (2d edn. 2014) § 15.09[B], Sayed, Abdulhay, 
Corruption in International Trade and Commercial Arbitration (2004) 103. 
124 EDF v. Romania; Saba Fakes; Westinghouse; Mealey's International Arbitration Report , 7:1 (1992) 
34-35, ICC Case No. 6497, ¶ 3, ICC Case No. 14878, Award (Oct 2008), ICC Bulletin (Supplement) 24 
(2013) pp.92, 93. 
125 Fraport II ¶ 479; Bin Cheng, p.322, ICC Case No. 13515, pp.66, 71, ICC Case No. 12990, pp.52, 53. 
126 Jan Oostergetel, ¶ 303. 
127 Part II The Jurisprudence on Corruption in International Investment Arbitration: Case and Trend 
Analysis, 6; Aloysius Llamzon; Anthony C. Sinclair, The Cases, Investor Wrongdoing in Investment 
Arbitration: Standards Governing Issues of Corruption, Fraud, Misrepresentation and Other Investor 
Misconduct  
128 World Duty Free v. Kenya 
129 PO2 ¶1. 
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b) Any reliance on the private meeting in July 1998 with the President of the 

NEA to impute corruption is anything but convincing. The President 

himself was convicted on unrelated transactions, 15 years after the grant of 

license. 

c) Likewise the evidentiary weight of the President naming the Claimant as 

party to corrupt deal is unreliable in light of his non-prosecution deal.  

d) Respondent overlooks other possibilities such as the license being 

expedited in the larger interest to promote prosperity in Valhalla.  

e) The Claimant has not been convicted in a domestic court and no adverse 

inference should be made pending the outcome.130 Thus, there is no clear 

evidence to find corruption.  

                                                
130 TSA Spectrum.  
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PART II: MERITS AND LIABILITY 

I. THE MEASURES TAKEN BY THE RESPONDENT AMOUNTS TO AN 

INDIRECT EXPROPRIATION 

109. Oceania by virtue of the far-reaching measure taken by its President through EO 

of 01 May 2014, has violated several obligations owed to the Claimant under the EUR 

BIT.  These obligations are: 

a. The obligation not to expropriate, nationalize or subject investments to 

any measure that would be tantamount to expropriation or nationalization 

except for a public purpose, on a non-discriminatory basis, upon 

payment of prompt, adequate and effective compensation [Art. 4(1)] 

b. The obligation not to impair investments by unreasonable or 

discriminatory measures and in particular the management, maintenance, 

use, enjoyment or disposal of such investments and any “returns” such as 

profits, dividends, interest etc. [Art. 2(3), 2(4)] 

c. The obligation to guarantee free transfers of “returns’" yielded by 

investments that include profits, dividends, interest etc. [Art 5] 

110. The measure taken by the Oceanian President squarely falls into the category of 

a measure the effects of which is tantamount to expropriation. Oceania’s action has 

resulted in Mr. Peter Explosives losing all effective control over his investment, its use 

and enjoyment and the freedom to dispose the same. The expropriatory measure is also 

unlawful as it in violation of Art. 4 of EUR BIT and International Law, with the fault 

solely attributable to the Republic of Oceania. 

A. The legal standard of Indirect Expropriation 

111. “Indirect Expropriation” is broadly understood as interference with an 

investment that “deprives [the investor] of the possibility to utilise the investment in a 

meaningful way.131 As Stated by the Iran-US Claims tribunal, when a State interferes 

with an investment to such an extent that it is rendered practically useless, such 

interference amounts to an expropriation.132 The Spyridon Roussalis tribunal reiterated 

“Indirect Expropriation may occur when measures result in effective loss of 

                                                
131 Dolzer & Schreur, p. 92 
132 Starret Housing, ¶ 154 
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management, use or control, or a significant depreciation of value of the assets of a 

foreign investor.”133 

a) The Effect of a measure is the key determinant 

112. The key determinant as to whether a measure by a State constitutes an indirect 

expropriation is that of its effect on an investment. An expropriation occurs when the 

effect of a State’s actions is to deprive the investor “of parts of the value of his 

investment” 134  or “of the use or reasonably-to-be expected economic benefit of 

property.”135 Likewise, in the case of CME v. The Czech Republic that involved 

interference with an investor’s contractual rights by a regulatory authority, the tribunal 

held: “measures that do not involve an overt taking but that effectively neutralized the 

benefit of the property of the foreign owner, are subject to expropriation claims. This is 

undisputed under international law.”136 Such a de facto expropriation finds its reference 

in the expression “tantamount to expropriation”.137 

b) The effect must be that of substantial deprivation 

113. There is general consensus among scholars and tribunals, that for a finding of 

indirect expropriation, there needs to be a substantial deprivation to the investor’s rights 

in an investment.138 While there are various observations made by different tribunals on 

what constitutes substantial deprivation, any actual finding is case specific. 139 

c) Intention or motive is not relevant 

114. In the categorisation of a host state’s measure as tantamount to expropriation, 

the intention or motive is irrelevant if the effect of those is to deprive the owner of the 

economic benefit of the asset.140 Prof. Christie explains in his seminal article, “even 

though a State may not purport to interfere with rights to property, it may by its actions, 

render those rights so useless that it will be deemed to have expropriated them.”141 

                                                
133 Spyridon Roussalis, ¶ 327 
134 Middle East Cement, ¶ 107 
135 Metalclad, ¶ 103 
136 CME Czech, ¶ 604-605 
137 Tecmed, ¶ 114 
138 Pope and Talbot ¶ 96, CMS, ¶ 262-263 
139 Pope and Talbot, Metalclad, CME Czech, Tippetts et al 
140 Vivendi II, ¶ 7.5.20 
141 Christie, p. 311 
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Moreover, the commentary on ARSIWA, states that the intention of a State is irrelevant 

to the determination of whether or not a State has committed an internationally 

wrongful act.142 

d) No corresponding benefit is required 

115. For a finding of indirect expropriation, there is no need for a corresponding 

benefit to accrue to the State. The Metalclad tribunal held that expropriation includes 

“covert or incidental interference with the use of a property, which has the effect of 

depriving the owner” use or economic benefit “even if not for the obvious benefit of the 

host state”.143 

e) No established rule for a measure to be irrevocable or permanent 

116. The Respondent may try to argue that one of the requirements for a measure to 

amount to indirect expropriation is that it must be irrevocable or permanent. There is no 

legal basis for such an assertion. The case law on this aspect remains incoherent and 

therefore an assessment on this issue must be made in reference to specific facts of each 

case. 144 The Azurix tribunal makes this point clear: 

Arbitral tribunals have considered that a measure is not ephemeral if the 
property was out of the control of the investor for a year (Wena) or an 
export license was suspended for four months (Middle East Cement), or 
that the measure was ephemeral if it lasted for three months (S.D. 
Myers). These cases involved a single measure. When considering 
multiple measures, it will depend on the duration of their cumulative 
effect. Unfortunately, there is no mathematical formula to reach a 
mechanical result. How much time is needed must be judged by the 
specific circumstances of each case. As expressed by the tribunal in 
Generation Ukraine: “The outcome is a judgment, i.e., the product of 
discernment, and not the printout of a computer program.” 145 

Therefore there is nothing that prevents a finding of indirect expropriation, so long as 

the effect of a measure causes substantial deprivation to the investor, and the impact of 

the duration or permanency of such a measure is not an essential determinant in all 

cases. 

                                                
142 ARSIWA, Art. 2, commentary, ¶ 10 
143 Metalclad, ¶ 103 
144 A.Reinisch, p.159 
145 Azurix, ¶ 313 
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B. The EO is a measure tantamount to Expropriation 

117. Applying the legal standards pertaining to Indirect Expropriation highlighted in 

the previous section to the facts of the present case, it is evident that the EO passed by 

the President of Oceania is a measure tantamount to expropriation. 

118. The EO in its effect 

a. Radically deprives the claimant of the economic use and enjoyment of 

his investment [Tecmed] 

b. Deprives the owner of the benefit and economic use of his contractual 

rights [Santa Elena] 

c. Effectively neutralises the benefit of claimants property [CME Czech] 

and renders the claimant’s interest in the company and its assets useless 

[Starrett Housing] 

119. Claimant has been substantially deprived of the investment by the Oceania as its 

EO resulted in a rapid decrease in the value of its shares. Moreover the same order 

deprived him of the right to sell or dispose his shares thus also in breach of Art. 5 of the 

EUR BIT. All Oceanian contractors of Rocket Bombs revoked their contracts and refuse 

to perform them, thus completely rendering claimant’s interest in the company 

completely useless. The President of Oceania, in a single stroke of pen, deprived Mr. 

Peter Explosives of his ability to maintain, enjoy, use, dispose or conduct any 

business.146 Thus the effect of the EO is undoubtedly tantamount to expropriation. 

120. As illustrated earlier, there is no general standard on the permanency of a 

measure and that it depends on the facts of each case. In the present instance, the Sec. 9 

of the EO prevents the claimant from asserting any rights or claims, substantive or 

procedural, within the Oceanian Judicial system.147  Any challenge to the constitutional 

validity of the EO would result in a further delay of at least 3 to 4 years with a high 

likelihood of an unfavourable outcome.148 

121. The so-called remedy offered under the Administrative procedure of Oceania, 

where the decision regarding the EO may be submitted for reconsideration to the 

President of Oceania is in reality no remedy. There can be no realistic expectation for 

the EO to be overturned on such a reconsideration application, given that Oceania 

                                                
146 Facts, ¶ 17 
147 EO, Sec. 9, p.53 
148 PO3, ¶¶ 5-6  
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headed by the very same President was not even willing to negotiate for an amicable 

settlement to the present dispute. 

122. Moreover all contractors of Rocket Bombs Ltd. in Oceania have already revoked 

their Contracts with Mr. Peter Explosives as its sole Chairman and the E.O. goes as far 

as to block future contracts pertaining to even unrelated matters. In summary, all these 

factors put together make this a clear case of substantial deprivation tantamount to 

expropriation. 

C. The Expropriation is unlawful  

a) There is no valid public purpose 

123. According to Art. 4(1) of EUR BIT, expropriations or other measures the 

effects of which would be tantamount to expropriation are prohibited except for those: 

a. Undertaken for a “public purpose”  

b. Under due process of law, 

c. On a non-discriminatory basis and 

d. Accompanied by payment of prompt, adequate and effective 

compensation 

124. The conjunctive “and” used in the above provision, require compliance with 

each of the above four conditions for an expropriatory measure to be deemed lawful. A 

breach of even a single condition will constitute a breach of the treaty.149 In the present 

case, the Respondent has failed to comply with each one of these requirements and its 

measures constitute a clear case of unlawful expropriation. 

125. The requirement for an expropriatory measure to be undertaken for a public 

purpose is a fundamental one. The noted scholar Garcia Amandor explains this as the 

minimum requirement expected from an expropriating state, because taking for a public 

good is the very raison d’être of permitting lawful expropriation.150 

126. While States have some leeway in deciding what constitutes a public purpose, it 

is limited by objective factors such as the need for such classification to be a non-

arbitrary and reasonable one.151 Therefore it is not completely self-judging.152 
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 30 

127. Public need may comprise of serious public demands in the field of economy, 

political or military security related to foreign relations.153 The burden of proof with 

respect to the justification of the measures as one taken for a public purpose lies with 

the Respondent.154  

128. In the present case, the Respondent cannot claim its EO to be for a valid public 

purpose. While national or international security concerns may constitute a public 

purpose, there is no proximity to any such concerns and the measure taken in the 

present case.155 There is no positive evidence of a threat to general public of the 

Republic of Oceania. There is no evidence of any imminent threat of war or aggression 

of any kind from the situation in Fairyland.156 Consequently, Claimant submits that 

Respondent’s EO has unlawfully expropriated the Claimant’s share-holding and 

contractual rights in RBL in violation of the public purpose requirement. 

b) The principle of non-discrimination was not followed 

129. The EO has failed to comply with the non-discrimination standard. The 

expropriation was discriminatory as it was motivated and targeted at Mr. Peter 

Explosives for his close relations with the Defence Minister of Euroasia, Mr. John 

Defenceless157, a geo-political Enemy. RBL was the only company in armed producing 

sector operating in Oceania and in fact contributed significantly to the welfare of the 

people of Valhala and to the Oceanian Economy. In these circumstances, it is 

reasonable to conclude that the claimant was targeted by Oceania by its unreasonable 

sanctions. If the intent were to penalise all Oceanian Companies active in the Euroasian 

Economy, Sec. 1(a) (i) would have included all sectors rather than the specifically 

mentioned ones. Hence the non-discrimination requirement has been violated. 

c) The claimant was not afforded due process of law 

130. Due process of law is another criterion of legality of expropriation.158 The ADC 

v Hungary tribunal opined that “due process of law”, in the expropriation context, 

demands an actual and substantive legal procedure for a foreign investor to raise its 
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claims against the depriving actions already taken or about to be taken against it. Some 

basic legal mechanisms, such as reasonable notice, a fair hearing and an unbiased and 

impartial adjudicator to assess the actions in dispute, are expected to be readily 

available and accessible to the investor to make such legal procedure meaningful. In 

general, the legal procedure must be of a nature to grant an affected investor a 

reasonable chance within a reasonable time to claim its legitimate rights and have its 

claims heard.159 

131. Claimant submits in the present case Respondent has completely denied him any 

form of due process of law. Sec. 9 of EO 160  prevents the claimant from even 

approaching a court while Sec. 1(b) prevents him from engaging any legal professional 

pertaining to his claims. The so-called reconsideration proceeding under the President 

is a sham, as it is after all the President’s EO that has reduced the claimant’s investment 

to rubble. There can be no expectation of any fairness as the President will essentially 

be a judge in his own cause. Thus the Respondent has also violated the due process 

standard. Needless to say, the Respondent has failed to meet the need for payment of 

fair, adequate and effective compensation. 

II. THE RESPONDENT CANNOT RELY ON THE ESSENTIAL SECURITY 

CLAUSE OR THE DEFENCE OF NECCESSITY TO DEFEND ITS 

MEASURE 

A. Article 10 of EUR BIT is not self-judging 

132. In the Nicaragua and Oil Platforms case, the ICJ confirmed that the language of 

a provision has to be very precise for it to be concluded as self-judging. In those 

decisions, arguments favouring a self-judging interpretation were rejected on the basis 

that the language was not express. Even in the context of GATT XXI that deals with 

Security Exceptions and which is broader than Art. 10 of EUR BIT, there is no settled 

position on its self-judging nature.161 

133. In light of the above, Art. 10 of the EUR BIT is clearly not a self-judging one. 

The Respondent has the burden of proving how a measure falls under this exception and 
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the tribunal must apply international law in determining whether a measure falls under 

the ESI clause.  

B. It does not concern a State’s own interest 

134. A textual interpretation of Art. 10 reveals, that it is limited to obligations 

pertaining to the maintenance of international peace or security. Unlike some other 

BITs, Art. 10 does not contain any reference to as an exception for measures taken in a 

State’s own interest. For example, the Argentina-US BIT162 contained other exceptions 

such as “maintenance of public order” or the “protection of its own essential security 

interests” within its ESI clause. Moreover the title of Art. 10, Essential Security Interest 

is singular. Therefore it is clear that the only case that may exempt Oceania from its 

treaty obligations under this clause is a measure taken for the maintenance of peace or 

security. Measures taken for national security concerns such as Oceania’s EO, will not 

fall within the scope of this exception. 

C. Respondent may not rely on its domestic law 

135. Pursuant to Art. 27 of VCLT, a state may not invoke the provisions of its 

internal law as justification for its failure to perform a treaty obligation. As highlighted 

above, domestic or national security matters do not fall within the exception of Art. 10. 

Consequently, Respondent is barred from invoking International Emergency Economic 

Powers Act 1992 or any of its domestic law to justify its breach of the EUR BIT. 

D. Unilateral economic sanctions are not allowed under international law 

136. The obligations with respect to the maintenance of international peace or 

security referred to under Art. 10 are limited to obligations that arise out of the UN 

Charter. Unilateral measures have no place in international law as it would undermine 

the international system and permit States to take law into their own hands for narrow 

political gains. The only context in which sanctions such as the EO are permitted is 

through the UN Security Council under Chapter VII of the UN Charter. 

137. For the EO to qualify as a measure towards maintenance of international peace 

or security, it should therefore be an action under the UNSC system. 

                                                
162 Art. XI, Argentina-US BIT, 1991. 



 33 

E. The EO is not a exempt measure as there was no prior determination of 

threat to international peace or security by UNSC 

138. Extreme measures such as the EO can only be taken once provisional measures 

under Art. 40 of UN Charter have been exhausted and when UNSC has determined the 

existence of a threat to peace, a breach of peace or an act of aggression pursuant to Art. 

In the present instance the international community stands divided on the matter, with 

some having recognised fairyland to be part of Euroasia while few others have gone the 

other way.163 Moreover, till date there is no UNSC resolution passed determining any 

threat to international peace or security with regard to the situation in Fairyland.164 In 

the absence of such a determination, unilateral economic sanctions such as the Oceanian 

EO is in violation of its obligations under the UN Charter and also the EUR BIT. 

F. Defence of Necessity in CIL is inapplicable 

139. Respondent‘s EO do not meet the requirements for the valid invocation of the 

customary defence of necessity. This principle and its requirements are codified in Art. 

25 of ARSIWA. The following requirements are binding under CIL:165 

a. The measures were the only way to avoid a grave and imminent peril; 

and, 

b. The measures don‘t impair other states‘ or international community‘s 

essential interests. The measures were not exempt if: 

i. The obligation excludes the possibility of invoking the necessity 

defense; or,  

ii. If the state contributed to the situation of necessity 

140. In order to successfully claim this defence, the Respondent is obligated to satisfy 

each of the above requirements.166 There can be no determination of a state of necessity 

as the EO was pertaining to the situation of a third State and nothing to do with its own 

interests. Even if the tribunal considers a State’s national security concerns related to 

external relations constitute a essential security interest167, this defence fails as there is 
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no grave or imminent peril of any kind to the Oceanian public from the situation in 

fairyland. 

G. The Respondent cannot characterise the Sanctions as a countermeasure 

to escape liability 

141. The Respondent may try to cloak its unilateral sanctions as a valid 

countermeasure justified under the security exceptions in the WTO system. Such a 

characterisation must fail, as Countermeasures are always an action by one state against 

another State168 and not against individuals. 

142. Moreover, for the EO to constitute a valid Countermeasure, it is to be shown that 

a. it was taken in response to a previous international wrongful act of 

another state and must be directed against that state and 

b. the state taking the countermeasures must have “called upon the state 

committing the wrongful act to discontinue its wrongful conduct.”169   

143. In this context, firstly, a countermeasure should be a measure by a wronged 

party and not a third party. Here Oceania is a third State not directly aggrieved by the 

situation in Fairyland. Third State invoking countermeasures in response to an erga 

omnes violation is a controversial concept but even for that, it has to be established that 

there was such a violation by Euroasia. As highlighted earlier in the jurisdictional phase, 

there cannot be valid finding on any such wrongful act without the tribunal breaching 

the monetary gold principle of affecting the legal interests of non-parties.170 For that 

reason, any argument on countermeasures is moot. 

144. Even if the ‘fact finding’ exception to the monetary gold principle is considered, 

such an argument would fail as the UN/UNSC have not passed any resolutions as to the 

lawfulness of Euroasia’s conduct. Neither is there any unanimity among States as to 

consider Euroasia’s actions as wrongful. 

145. In any case, under the BIT regime, the rights of an investor are independent of 

his home State and countermeasures cannot be used as a justification to escape liability 

to an investor for an act of expropriation. Thus, the EO, whether or not it is a 

countermeasure would still warrant prompt payment of compensation to the Claimant 

for its expropriatory effect on his investments. To date, the three tribunals that have 
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considered the defence of countermeasures in investment arbitration have all rejected its 

applicability.171   

III. THE CLAIMANT DID NOT CONTRIBUTE TO HIS OWN DAMAGES 

146. Claimant has not contributed to the damage caused to his company and is 

entitled to full damages as (a) there is no casual-link relationship and (b) that claimant 

could not have foreseen the situation in the Fairyland and measures taken by 

respondent. 

A. There was no casual-link between the claimant’s contract and  the 

Respondent’s EO 

147. Article 39 of the Articles on State Responsibility mentions that contributory 

fault arises upon the existence of an internationally wrongful act of the State, and a 

willful or negligent action or omission of the injured party.172 This necessitates a 

“material contribution”173 by the Claimant to the damage. Art 31 of the ILC Articles 

deals with reparation and the commentary notes that the responsible State is completely 

responsible unless some part of the injury is shown to be “severable in causal terms.”174 

148. However, for the exception to apply, proof of a causal link between the two 

aforementioned facts.175 It must be shown that the parties “operated in a complementary 

fashion to produce the damage.”176  

149. In the present case there was no causal link between the contract signed with 

Euroasia and the sanctions imposed by Oceania in response to a dispute between 

Euroasia and Eastasia. The Claimant exercised due diligence and entered into this 

contract, not once but twice in accordance with the terms of renewal with a long time 

customer. He simply honoured the terms of his contract and the supply of arms to 

Euroasia did not directly cause the sanctions to be imposed and consequently the 

damage suffered. 

150. Hence, the Respondent has failed to establish the causal link between the 

Claimant’s act and the sanctions imposed. 
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B. That claimant have not foreseen the situation on fairyland 

151. The Respondent’s assertion fails to meet the foreseeability requirement.177 The 

EO was not foreseeable. Even if the Respondent claims that there was some information 

in the public domain about a decision to annex the region of Fairyland, neither Euroasia, 

nor Oceania had taken any public position on their response. Several states still continue 

to support Euroasia’s action in Fairyland. The Claimant could not have reasonably 

foreseen the actions of an alien State machinery. It therefore cannot be said that this was 

an unusual “business risk” taken without “due diligence”. The only diligence required 

by the Claimant is that of Euroasia’s ability to continue making payments.178 

C. Even if the Tribunal finds that the Claimant has contributed, 

apportionment must be proper 

152. The Yukos tribunal cited the MTD committee’s statement that the role of the 

two parties contributing to the loss was only with difficulty commensurable; and that 

the tribunal had “a corresponding margin of estimation” 179  These references to 

“margin” and “discretion” require the same exercise as for any issue of causation.  

153. In the present case, it is evident the facts that the wrongful act of the Oceania is 

far greater than any of Claimant’s alleged faults. Accordingly, it is submitted that the 

Respondent be held solely responsible for passing the EO.  
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PART III: REMEDIES 

I. CLAIMANT IS ENTITLED TO RECEIVE USD 120M AS FULL 

COMPENSATION 

154. Claimant submits that, pursuant to Art. 4(1) of EUR BIT that provides for 

prompt adequate and effective compensation in case of expropriation, Claimant is 

entitled to such compensation. 

155. It submits that it may be granted compensation amounting to not less than 120 

million USD with compound interest from the date of issuance of the award. 

156. The Santa Elena tribunal says that Compound interest is not unknown in 

international law and is a product of the exercise of judgment, taking into account all of 

the circumstances and considerations of fairness.180 

157. The tribunal in Occidental181 observed that an analysis of recent interest awards 

demonstrated that most recent awards provided for compound interest. Thus, compound 

interest is the “norm in recent expropriation cases under ICSID.” The tribunal saw no 

reason to depart from the norm. 

158. Therefore, the Claimant should be awarded compensation with compound 

interest at a rate that the tribunal sees fit in consideration of all circumstances of the 

case, including impossibility of performance of contracts, the loss of customers, 

suppliers and loss of reputation in the ever-changing arms market. 
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