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STATEMENT OF FACTS  

 

1. This case arises from Respondent’s unlawful expropriation of Claimants’ investment in 

Rocket Bombs Ltd., a company specialized in arms production (the “Company” or the 

“Investment”), after Claimant had spent years – and tens of millions of dollars – building 

and improving the business.  Respondent carried out this confiscation by enacting the EO, 

reverting the regulatory framework that Oceania created in the 1990s to attract foreign 

investment, and culminating with the decay of the Company’s share-value, rendering its 

sale impossible and its contracts worthless. 

 
2. In February 1998, the Claimant invested in Oceania by purchasing 100% of the shares in 

the Company and became the president and sole member its board of directors in March 

1998.1 Claimant signed the First Contract with the Ministry of National Defence of Euroasia 

on 23 December 1998.2 Following the expiry of this agreement on 1 January 2014,3 

Claimant entered into a Second Contract with the Ministry on 28 February 2014.4 

 
3. On 1 May 2014, Respondent adopted the EO following the annexation of Fairyland by 

Euroasia on 1 March 2014.5 Respondent’s targeted implementation of the measures caused 

the rapid decrease in value of Claimant’s investment, shattering all efforts Mr. Explosive 

had made over the years to improve the Company’s financial situation.  

 
4. Claimant attempted amicable negotiations to settle the dispute on 23 February 2015.6 

Respondent never officially replied albeit it initiated criminal proceedings against Claimant 

on allegations of bribery on 23 June 2014.7 Claimant was left with no other option than to 

initiate this arbitration to seek compensation for his loss and filed his Request for 

Arbitration with ICC Secretariat on 11 September 2015.8 

                                                
1  Facts, p 32. 
2  Facts, p 33. 
3  Facts, p 34. 
4  Facts, p 35. 
5  Exhibit C-2. 
6  PO3, ¶ 4. 
7  Facts, p 36.  
8  RFA, p 3, 7. 
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STATEMENT OF ARGUMENTS 

 

5. This Tribunal has jurisdiction to adjudicate upon the dispute arisen between Claimant and 

Respondent contrary to Respondent’s meritless allegations. Claimant is an investor within 

the meaning of Article 1.2(a). of the Euroasia BIT as he holds Euroasian nationality 

according to Euroasian laws and such nationality is effective. In any event, potential dual-

nationality does not affect Claimant’s standing to bring his claim under the Euroasia BIT 

and potential change of soverignty over Fairyland is equally irrelevant to the matter of 

Claimant’s nationality (I). 

 
6. Claimant is entitled to refer the dispute directly to arbitration under the MFN treatment 

provided under Article 3 of the Euroasia BIT. Claimant can submit the dispute to arbitration 

without resorting to local courts by virtue of the MFN provision of the Euroasia BIT as 

MFN treatment extends to conditions for access to arbitration. In any event, Claimant can 

benefit from direct access to arbitration provided under Article 9 Eastasia BIT (II). Either 

way, and irrespective of MFN treatment, the Tribunal should assert its jurisdiction 

notwithstanding Claimant’s direct recourse to arbitration (III).  

 
7. The Tribunal should dismiss Respondent’s unfounded objection to its jurisdiction over over 

supposed illegality of Claimant’s investment. Claimant’s Investment was legally acquired 

and falls under the ambit of protection of the Euroasia BIT. The so-called doctrine of 

‘unclean hands’ does not exist as a matter of international law. In any event, Respondent 

which has not even begun to prove its allegations regarding corruption, is estopped from 

raising any argument over supposed illegality in the present proceedings (IV).  

 
8. Respondent unlawfully expropriated Claimant’s Investment in breach of the Euroasia BIT’s 

provisions and international law. The enactment of the EO is a measure tantamount to 

expropriation which indirectly expropriated Claimant’s Investment. The EO destroyed the 

Investment’s value, Claimant being now unable to sell the shares nor claim performance of 

the contracts entered into with business partners (V).  

 
9. Finally, Respondent cannot attempt to escape liability and reduce the compensation owed 

to Claimant for its actions by alleging Claimant contributed in any way to the unfolding of 

its loss. Claimant is entitled to full compensation for the loss of its Investment (VI).  
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ARGUMENTS 
 

I – CLAIMANT IS A EUROASIAN NATIONAL ENTITLED TO CLAIM PROTECTION UNDER THE 
EUROASIA BIT 
 
10. Claimant submits that he has standing to bring a claim under the Euroasia BIT because he 

is a national of Euroasia by virtue of its laws (A). Moreover, Claimant has undeniably 

genuine and effective bonds with Euroasia (B). Finally, neither Claimant’s purported dual 

Eastasian-Euroasian nationality (C) nor the recent change of sovereignty over Fairyland 

bear any relevance to this Tribunal’s jurisdiction (D).  

 
A. Claimant holds Euroasia nationality according to Euroasian law as required under 

Article 1.2(a) of the Euroasia BIT 
 
11. Under Article 9 Euroasia BIT, “any dispute regarding an investment between an investor of 

one of the Contracting Parties and the other Party” may be referred to arbitration.  

 

12. The personal scope of the arbitration offer is specified in Article 2(a) Euroasia BIT which 

defines an ‘investor’ as a “natural person having the nationality of either Contracting Parties 

in accordance with its laws”. This reflects the general rule that each State may determine 

under its own laws who are its nationals9 and any question as to whether a person possesses 

the nationality of a particular State shall be determined in accordance with the law of the 

State.10  

 

13. Claimant can bring a claim against Oceania under the Euroasia BIT as long as he has the 

nationality of Euroasia according to Euroasian law. Claimant has in fact obtained Euroasian 

nationality after application to the Euroasian authorities on 23 March 2014.11 It follows that 

Claimant has been a Euroasian national according to Euroasian law since 23 March 2014. 

Most importantly for the purposes of these proceedings, Claimant undeniably held 

Euroasian nationality at two critical dates:12 on 1 May 2014 when Respondent promulgated 

                                                
9  Hague Convention, Article 1. 
10  Hague Convention, Article 2; Pey Casado, ¶¶254-260; Soufraki, ¶55.  
11  PO2, ¶4. 
12  Mendelson, p 123. 
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the expropriatory measures,13 and on 11 September 2015, at the date of the filing of the 

request for arbitration.14  

 

14. Accordingly, Claimant is entitled to bring his claim against Respondent under the Euroasia 

BIT.  

 
B. Claimant’s Euroasian nationality is effective 

 
15. Respondent alleges that Claimant’s Euroasian nationality is not effective,15 notwithstanding 

the fact that Claimant is undoubtedly considered a Euroasian national under Euroasian law. 

Claimant rebuts this allegation on two grounds.  

 
16. First, Respondent seeks to rely on the customary rule of effective nationality stated in 

Nottebohm and Case A/18.16 However, several tribunals have expressed the view that the 

application of the BIT as lex specialis disallows the application of this rule, unless stated 

otherwise.17 Since the Euroasia BIT does not provide for such limitation, the Tribunal only 

needs to be satisfied that Claimant holds Euroasian nationality under Euroasian law, which 

he does.  

 

17. In addition, even if the tribunal were to uphold this test, many factors indicate that 

Claimant’s Euroasian nationality meets this threshold. Indeed, Claimant has family roots in 

Euroasia.18 In fact, all his grand-parents were born Euroasian nationals19 and only 

relinquished their Euroasian nationality unwillingly after Eastasia annexed Fairyland in 

1914.20 Moreover, as most residents of Fairyland, Claimant speaks Euroasian21 and has close 

                                                
13  EO, Exhibit C-2. 
14  RFA, p 2. 
15  ARFA, p 15.  
16  Nottebohm, p 23; Case A/18, p 25. 
17  Fakes, ¶¶68-70; Siag, ¶198.  
18  Facts, ¶14. 
19  PO2, ¶4. 
20  PO3, ¶9; PO2, ¶4. 
21  PO3, ¶9. 
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friends in Euroasia.22 These “family ties”23 as well as those linguistic and personal are 

considered to be important factors to ascertain the effectiveness of nationality.24 Claimant’s 

Euroasian nationality is thus firmly rooted in “a social fact of attachment” required in 

Nottebohm.25  

 

18. On balance, the fact that Claimant resides in Fairyland on which Euroasia might not 

exercised its sovereignty bears little relevance to this issue. Many tribunals have confirmed 

that a person may very well hold effective nationality even though he does not reside on the 

territory of his State of nationality.26  

 

19. Finally, it is also worth noting that Claimant obviously did not obtain Euroasian nationality 

in order to bring this claim to arbitration. Indeed, on 23 March 2014, Claimant could not 

have anticipated that Respondent would take expropriatory measures against his Company 

on 1 May 2014. What is more, the provisions on expropriation in the Euroasia BIT and the 

Eastasia BIT are word-for-word identical. In Siag, the tribunal found this element further 

confirmed that the investors had a genuine and effective link with the country under whose 

nationality they claimed.27 

 

20. Accordingly, the Tribunal should deem Claimant’s nationality to be effective so as to allow 

his claim under the Euroasia BIT. 

 
C. Potential dual Eastasian-Euroasian nationality does not affect Claimant’s 

standing to bring his claim under the Euroasia BIT 
 
21. Respondent purports Claimant is barred from claiming under the Euroasia BIT because he 

supposedly holds Eastasian nationality.28 Allegedly, Claimant stills holds Eastasian 

                                                
22  Facts, ¶8. 
23  Case A/18, p 25. 
24  Fakes, ¶80. 
25  Nottebohm, p 23. 
26  Micula, ¶103; Olguín, ¶¶60-61; Feldman, ¶¶24-37. 
27  Siag, ¶200.  
28  ARFA, p 15. 
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nationality because his renunciation sent on 2 February 2014 failed to abide by the requisite 

form.29 

 

22. However, those arguments must be rejected altogether. Indeed, the only relevant limitation 

is that an investor holding dual-nationality is usually precluded from bringing a claim 

against one of his State of nationality.30 This principle is codified under Article 7 of the ILC 

Draft Articles on Diplomatic Protection and applies to ICSID arbitration by virtue of Article 

25(2)(a) ICSID.31 Outside the ambit of diplomatic protection and ICSID arbitration, this 

application of this rule is doubtful.32  

 

23. Yet, it is uncontroversial that a restriction exists for dual-nationals only in cases where the 

claimant has the nationality of the respondent State. In the present, it is undisputed that 

Claimant does not hold Oceanian nationality. Claimant only allegedly holds the nationality 

of a third-party to the dispute, namely Eastasia.  

 

24. In similar circumstances, tribunals have dismissed outright objections based on dual-

nationality different to that of the respondent State.33 Limiting the personal scope of the 

treaty beyond its text would be contrary to general principles of treaty interpretation.34 In 

addition, in the present case, if the Tribunal were to uphold Respondent’s objection that 

Claimant’s dominant nationality is Eastasian, it would open the door to a potential denial 

of justice. Indeed, should Claimant subsequently submit the dispute under the Eastasia BIT, 

Respondent conveniently argue that, although it did not comply with the formal 

requirement, Claimant has unequivocally expressed his will to renounce Eastasia 

nationality which is no longer effective. In this manner, Claimant would be deprived of its 

right to have his claim adjudicated.   

 

                                                
29  PO3, ¶2. 
30  Mendelson, p 98. 
31  Pey Casado, ¶¶236, 241; Champion Trading, ¶3.4.1; Fakes, ¶¶60-61; Siag, 142. 
32  García Armas, ¶¶197-206; ILC, Diplomatic protection, Article 17. 
33  Olguín, ¶¶60-62; Fakes, ¶81. 
34  Olguín, ¶¶60-62; Fakes, ¶65; Siag, ¶198. 
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25. Thus, the Tribunal should assert jurisdiction, regardless of the fact that Claimant also holds 

Eastasian nationality or not.  

 
D. Change of sovereignty over Fairyland is equally irrelevant to Claimant’s 

nationality 
 
26. Ultimately, Respondent attempts to draw a connection between the territorial dispute over 

Fairyland and Claimant’s nationality. There is no legal basis to this argument. As held in 

Nationality Decrees in Tunis and Morocco case, nationality falls within the reserved domain 

of States35 and as such, nationality is not conferred upon individuals by virtue of 

international law but rather municipal law.36 

 

27. By no means, should the fact that sovereignty over Fairyland is disputed preclude the 

Tribunal from holding that Claimant qualifies as an investor under the Euroasia BIT i.e. has 

Euroasian nationality “according to its laws”.  

 
28. For all the foregoing reasons, this Tribunal should hold that Claimant is entitled to claim 

under the Euroasia BIT.  

 
II – CLAIMANT IS ENTITLED TO REFER THE DISPUTE DIRECTLY TO ARBITRATION UNDER 
MOST-FAVOURED-NATION TREATMENT 
 

29. Article 8 Eastasia BIT allows Claimant to resort directly to arbitration. Claimant relies on 

this provisions by virtue of the MFN clause of Article 3 Euroasia BIT.  

 

30. In any event, if Claimant were not allowed to rely on the MFN clause, the pre-arbitral steps 

contained in Article 9 Euroasia BIT - namely (1) the amicable settlement clause and (2) the 

“local remedy” clause - do not stop Claimant from resorting directly to arbitration. Indeed, 

Claimant duly complied with the first one, and Claimant submits that the non-compliance 

with the local remedy requirement of Article 9.3 Euroasia BIT does not prevent him to 

resort to arbitration as it is futile and does not offer any remedies that could effectively 

resolve the dispute.  

                                                
35  Nationality Decrees, p 24. 
36  Hague Convention, Article 1. 
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A. MFN treatment under the Euroasia BIT extends to conditions for access to 
arbitration 
 

31. Claimant relies on Article 8 Eastasia BIT, which applies by way of the MFN clause and 

allows Claimant to resort directly to arbitration, which is more favourable to Claimant.  

 

32. Article 3 Euroasia BIT reads as follows: 

“Each Contracting Party shall, within its own territory, accord to 
investments made by investors of the other Contracting Party, to 
the income and activities related to such investments and to such 
other investment matters regulated by this Agreement, a 
treatment that is no less favourable than that accorded to its own 
investors or investors from third-party countries.”37 

33. Claimant’s claims fulfil the requirements of Article 8 Eastasia BIT,38 and the MFN clause 

disburdens him from resorting to local courts as provided under Article 9 Euroasia BIT, 

since the Eastasia BIT is bare of such procedural requirement.  

 

34. MFN clauses can be defined as such: “treaty provisions whereby a State undertakes an 

obligation towards another State to accord MFN treatment in an agreed sphere of 

relations”.39 Here the agreed sphere of relation is expressly the following: (i) Investments 

made by investors of the other Contracting Party; (ii) Income and activities related to such 

investments; (iii) Other investment-matters regulated by the Euroasia BIT. Hence, 

procedural issues are not explicitly excluded from the scope of the MFN clause in Article 

3.2 of the Euroasia BIT.40 As the Tribunal in Gas Natural declared that:  

“Unless it appears clearly that the state parties to a BIT or the 
parties to a particular investment agreement settled on a different 
method for resolution of disputes that may arise, most-favored-
nation provisions in BITs should be understood to be applicable 
to dispute settlement”.41  

                                                
37  Article 3 Euroasia BIT. 
38  PO3, ¶4. 
39  ILC, MFN Clauses, Article 4; UNCTAD Series, p.13. 
40  Maffezini, ¶54. 
41  Gas Natural, ¶49. 
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35. Respondent relies on the principle of claris non fit interpretatio to maintain that if it was 

not clearly specified in the BIT that MFN applied to ISDS, then it could not be interpreted 

in such way. Claimant submits that, to the contrary, if Article 9 Euroasia BIT included some 

restrictions regarding tax matters and regional economic unions but none concerning 

dispute resolution issues, then the MFN mechanism was not intended to be restricted to 

substantial matters.42 Additionally, here Article 3 Euroasia BIT has an  enough broad 

wording to include procedural matters. In fact, in cases where the relevant treaties provided 

for as broad a meaning as the present MFN clause, arbitral tribunals have ruled that MFN 

treatment extended to procedural issues.43 Had Respondent not wanted the MFN clause to 

apply to procedural issues, it should have limited the scope of the MFN clause, or not have 

included one altogether.44 Failing such exclusion, Respondent should bear the consequences 

of having included such a clause in the treaty. As authoritatively stated by some authors: “a 

State is undeniably at liberty not to offer better treatment to other investors or not to enter 

into a [MFN] clause. However, once it has freely embarked on both paths, it must abide by 

its obligations.”45 

 

36. Moreover, Respondent cannot in good faith attract investors with such incentives, and when 

comes the time to apply them, pretend that it didn’t intend to give it the full interpretation 

that its wording suggests – i.e. that it cannot apply to procedural issues. This line of 

argument should be rejected  as it goes against the principle of customary international law 

that: “A treaty shall be interpreted in good faith in accordance with the ordinary meaning to 

be given to the terms of the treaty.”46 

 

37. In addition, contrary to Respondent’s contentions, Article 3 Euroasia BIT in fine allows 

Claimant to benefit from more favorable provisions, including procedural ones, contained 

in other BITs. Indeed, dispute settlement mechanisms fall within the “treatment” accorded 

to investors under the BIT. As recognized by the Siemens tribunal, “access to these 

mechanisms is part of the protection afforded under the Treaty” i.e. “part of the treatment 

                                                
42  AWG Group, ¶58. 
43 Siemens; National Grid; RosInvest; Gas Natural.  
44  UNCTAD Series, pp. 112-113. 
45  Bjorklund, p 273. 
46  VCLT, Article 31(1). 



10 

of foreign investors and investments and of the advantages accessible through a MFN 

clause”.47 Similarly, the tribunal in Gas Natural acknowledged that access to investor-state 

arbitration is “a significant substantive incentive”.48 

 
38. In these two decisions, the tribunals subsequently decided that Claimant was entitled to 

bring its claims directly to arbitration, relying on more favourable provisions of third-party 

treaties, which were bare of “prior recourse” requirement.  

 

39. Claimant submits that the Tribunal should endorse this view and hold that the MFN 

treatment encompasses conditions to access arbitration.  

 
B. Claimant Can Benefit from Direct Access to Arbitration Provided by Article 9 

Eastasia BIT 
 

40. Article 8 Eastasia BIT provides for direct access to arbitration which is a more favourable 

treatment than Article 9 Euroasia BIT which compels investors to first submit their disputes 

to local courts. The tribunal in Maffezini clearly stated the principle that, failing any 

indication to the contrary, “the most favored nation clause … embraces the dispute 

settlement provisions” and accordingly that the investor “had the right to submit the instant 

dispute to arbitration without first accessing the [local] courts”.49 This view was 

subsequently endorsed widely in arbitral jurisprudence.50 

 

41. Besides, even if direct access to arbitration in and of itself may not be considered more 

favourable, having the possibility to do so or not certainly is.51 Thus, the Eastasia BIT, 

which is bare of a procedural pre-requirement to go to local courts for twenty-four months, 

is more favourable to Claimant.52 Hence, Respondent’s objections on jurisdiction are 

unsubstantiated, as MFN treatment certainly enables investors o avoid a pre-requirement to 

go to local courts for twenty-four months. 

                                                
47  Siemens, ¶102. 
48  Gas Natural, ¶31. 
49  Maffezini, ¶64. 
50  Siemens, ¶¶32-110; Gas Natural, ¶¶24-31; Suez, ¶¶52-66; National Grid, ¶¶53-94. 
51 Impregilo v Argentina, ¶101; Daimler Dissent, ¶36; Hochtief, ¶100. 
52  Gas Natural, ¶31; Suez, ¶55.  
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42. Moreover, Claimant claims MFN treatment only as a means to resolve the dispute swiftly. 

It is not invoked to compel Respondent to proceed with arbitration, without its consent.53 

Claimant simply contends that it may refer the dispute without previously resorting to local 

courts owing to the more favourable provisions of the Eastasia BIT. As underlined by a 

leading author, “cases in which tribunals accepted the applicability of the MFN clauses to 

dispute settlement all concerned procedural obstacles”, conversely “cases in which the 

effect of the MFN clauses was denied concerned attempts to extend the scope of jurisdiction 

substantively to issues not covered by the arbitration clauses in the basic treaties”.54 

 

43. Submitting the dispute directly to arbitration, contrary to what Respondent alleges, has no 

impact on the Respondent’s consent to arbitration per se.55 Respondent consented to 

arbitration in the Euroasia BIT,56 so there is no substance to the argument that allowing for 

direct access to arbitration via MFN treatment would eviscerate its consent. 

 

44. Furthermore, in the present case, the provision for local litigation for twenty-four months 

will only lead to excessive costs and a waste of time for Claimant that will only be able to 

resort to arbitration after twenty-four months with no effective decision from the courts. 

Since Article 9 Euroasia BIT safeguards the right to go to arbitration regardless of the 

outcome of local litigation, this requirement cannot be held an essential jurisdictional 

condition. It is rather a procedural step that can be avoided in case direct access to arbitration 

exists in other treaties.57  

 

45. Therefore, the MFN clause entitles Claimant to rely on Article 8 Eastasia BIT to bring his 

claim.  

 

                                                
53  AWG Group, ¶65. 
54  Schreuer, p 28. 
55  McLachlan, p 257. 
56  Article 9 Euroasia BIT. 
57  Siemens, ¶102. 
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46. As Claimant made attempts to settle amicably the dispute and complied with the cooling-

off period under Article 8 Eastasia BIT,58 his claim is admissible. 

 

47. In any event, if Claimant was not allowed to rely on the MFN clause, the “local remedy” 

clause contained in Article 9 Euroasia BIT does not stop Claimant from resorting directly 

to arbitration. Indeed, Claimant made attempts to resolve the dispute amicably which 

remained unfruitful as Respondent failed to acknowledge these offers. Referring the dispute 

to local courts would have been equally futile and Claimant maintains that the Tribunal 

should allow this arbitration to go forward without Claimant having to go to local courts.    

 
III – IRRESPECTIVE OF MFN TREATMENT, THE TRIBUNAL SHOULD ASSERT JURISDICTION 
NOTWITHSTANDING CLAIMANT’S DIRECT RECOURSE TO ARBITRATION  
 
48. According to Art. 9.2 Euroasia BIT the dispute may be submitted to the competent judicial 

or administrative courts of the Host State’s territory in case of failure of the amicable 

settlement. Art. 9.3 further provides that the dispute may be referred to international 

arbitration after twenty-four months from the date of the notice on the commencement of 

the proceedings before the local courts. 

 

49. The verb “may” of the BIT reflects the non-mandatory nature of the dispute settlement 

clause in contrast with Art. 9.1 of the Euroasia BIT that through the verb “shall” sets an 

obligation of amicable settlement, that Claimant duly complied with.59 But, even if recourse 

to domestic courts were considered mandatory, Art. 9.3 Euroasia BIT sets out a local 

remedy requirement for a certain period of time that has to be distinguished from the 

exhaustion of local remedies, as understood under international law. Indeed, the exhaustion 

of local remedies requires that the claimant pursue all accessible judicial and administrative 

remedies that could resolve the dispute, whereas to resort to local courts does not imply that 

the claimant pursue all available remedies.60 Investment arbitral tribunals clearly recognize 

this distinction.61  

                                                
58  PO3, ¶4. 
59  Ibid.  
60  Kriebaum, p 420. 
61  Maffezini, ¶63; Siemens, ¶104; Gas Natural, ¶30; Hochtief, ¶¶48-49. 
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50. In the case at hand, Art. 9.2 Euroasia BIT does not require a prior final decision of the local 

courts. This requirement is merely a procedural rule, that parties pursue arbitration after 

resorting to domestic courts for a limited period of time. As explained by the arbitral tribunal 

in Gas Natural, that dealt with a similar clause : “…under that provision it would be possible 

to have recourse to arbitration even if there were a decision in the case by the national 

courts, and a fortiori if no final decision had been rendered in the national courts.”62 

 

51. Thus, arbitral tribunals have generally found that the non-compliance with clauses 

providing for waiting periods in the context of consultations or local remedy clauses are not 

an obstacle to their jurisdiction.63 For instance in SGS v Pakistan, the tribunal held that 

“Tribunals have generally tended to treat consultation periods as directory and procedural 

rather than as mandatory and jurisdictional in nature. Compliance with such a requirement 

is, accordingly, not seen as amounting to a condition precedent for the vesting of 

jurisdiction.”64 

 

52. Some of these arbitral tribunals emphasized the futility of resorting to the local courts for a 

certain period of time.65 As underlined by leading authors, not only are these kind of clauses 

“nonsensical from a practical point of view”, but the effect of such clauses would be delay 

and additional cost.66  

 

53. In the case at hand, the resort to local courts required by Art. 9.2 Euroasia BIT is entirely 

futile, and does not give Respondent any opportunity to redress the dispute within its own 

domestic legal system or provide any reasonable possibility of such redress. As held in 

Abaclat that dealt with a similarly worded clause, “this opportunity must not only be a 

theoretical opportunity, but there must be a real chance in practice that the Host State, 

through its courts, would address the issue in a way that could lead to an effective resolution 

                                                
62  Gas Natural, ¶30. 
63  Ethyl, ¶¶76-8; Wena, pp.74, 87; Lauder, ¶187; Bayindir, ¶¶88–103; SGS, ¶184; Biwater Gauff, ¶343; Suez, 

¶68.   
64  SGS, ¶184. 
65  Abaclat, ¶590; BG Group ¶154. 
66  Dolzer/Schreuer, p 266. 
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of the dispute.”67 And even if this opportunity were not granted, it would not cause any harm 

to Respondent, whilst in contrast, Claimant’s right to resort to arbitration would deprive 

him of an important and efficient dispute settlement mechanism. As underlined by the 

tribunal in Abaclat the question “is about determining whether [the host State]‘s interest in 

being able to address the specific claims through its domestic legal system would justify 

depriving Claimants of their interests of being able to submit it to arbitration.”68  

 

54. However, looking at the nature of the claims available to Claimant, none of them could 

effectively resolve the dispute. Indeed, claimant’s available remedies in the Oceanian 

judicial system are the following:  (i) to issue a request for a reconsideration before the 

President of Oceania against the EO of 1 May 201469 or (ii) to go before the Oceanian 

Constitutional Tribunal seeking the setting aside of the Executive Order for 

unconstitutionality.70  

 

55. As to the remedy before the Oceanian Constitutional Tribunal: it is highly doubtful that this 

tribunal renders a decision within a period of twenty-four months as it is known that 

proceedings before the Oceanian Constitutional Tribunal are extremely lengthy and take up 

to 3 or 4 years.71 Moreover, the Oceanian Constitutional Tribunal’s historic deference to the 

executive branch in the conduct of foreign policy is well known and it is very unlikely that 

it would set aside the EO of 1 May 2014.  

 

56. Submitting the dispute to this Tribunal would result in an excessive and useless waste of 

time for Claimant with no result. This would go against the purpose of adopting bilateral 

treaties and international arbitration that guarantee that investors will not be subject to the 

hazards of delays and political pressures of local courts.72 Besides, undue delay in 

                                                
67  Abaclat, ¶582; Brownlie p. 475. 
68  Abaclat, ¶583. 
69  PO3, ¶10. 
70  PO3, ¶6. 
71  PO3, ¶6. 
72  Gas Natural, ¶29. 
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administration of justice may be seen as a denial of justice that justifies not to exhaust local 

remedies.73 

 

57. As to the reconsideration proceedings before the President of the Republic of Oceania: it is 

very doubtful that Claimant receives a fair treatment in these proceedings as Respondent 

conducted criminal prosecution against Claimant.74 Indeed, Respondent conducted an 

investigation against Claimant with regard to the environmental license of 23 July 1998 for 

Rockets Bombs. And, on 23 June 2015, the General Prosecutor’s Office officially initiated 

criminal proceedings against Claimant.75 

 

58. Respondent’s insistence on Claimant resorting to the domestic courts serves only the 

purpose of obstructing this arbitration with meaningless delays and excessive expenses. 

Furthermore, Art. 9.2 Euroasia BIT does not justify to deprive Claimant of his right go to 

submit the dispute to arbitration on the sole reason that he did not submit the dispute to 

Respondent’s local courts.  

 

59. For all the aforementioned reasons, Claimant respectfully asks the Tribunal to dismiss 

Respondent’s objections and to decide that it has jurisdiction over Claimants’ claims.  

 
IV. THE CLAIMANT’S INVESTMENT IS PROTECTED UNDER THE EUROASIA BIT 
 

60. Respondent contends that Article 1.1 Eastasia BIT contains a “clean hands” clause which 

precludes the Tribunal’s jurisdiction over the dispute. This objection to ratione materiae 

jurisdiction should be dismissed on two grounds. First, the ‘unclean hands’ doctrine does 

not exist as a matter of international law, rendering Respondent’s entire argument moot (A). 

Second, even if the Tribunal considered that the Eastasia BIT applies to the dispute, the 

Investment did not breach Oceania’s domestic laws and should therefore enjoy protection 

under the BIT and international law (B). In Any Event, Respondent is Estopped from 

invoking Alleged Illegalities (C).  

                                                
73  Amerasinghe p. 210. 
74  PO1, ¶19. 
75  Ibid. 



16 

A. Respondent’s “Unclean Hands” Objection Lacks Legal Basis  
 
61. Respondent’s entire case on ‘unclean hands’ is fundamentally flawed. The Euroasia BIT is 

the only relevant instrument to assert the Tribunal’s jurisdiction. However, Article 1.1 of 

the BIT does not contain an explicit legality requirement (1).  In any event, the “clean 

hands” doctrine does not exist in international law (2). 

 

1. Article 1.1 of the Euroasia BIT does not contain an explicit legality requirement 
 

62. Contrary to Respondent’s contention, Article 1.1 of the Eastasia BIT is simply inapposite.  

Claimant submits this dispute to the Tribunal’s jurisdiction under the Euroasia BIT. 

Accordingly, the Tribunal only needs to ascertain its jurisdiction with regard to the 

provisions of the Euroasia BIT.  

 

63. It is uncontroversial that MFN treatment only applies in respect to specific provisions of the 

comparator treaty invoked by the investor.76 In the present case, Claimant has availed 

himself of more favorable conditions to access arbitration under the Eastasia BIT. By no 

means does this entail that the Tribunal should apply the jurisdictional conditions of the 

Eastasia BIT as well. 

 

64. In February 1998, Claimant acquired the majority shareholding in the Company which 

qualifies as an investment under Article 1(b) of the treaty. This alone suffices to establish 

ratione materiae jurisdiction.  

 

65. Thus, under the BIT’s own provisions, the Tribunal has ratione materiae jurisdiction over 

the Claimant’s Investment. Consequently, any argumentation by Respondent based on the 

alleged explicit or implicit legality requirement precluding the Tribunal’s jurisdiction is 

bound to fail.  

 

                                                
76  Siemens, ¶109. 
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2.  The so-called “Clean hands” doctrine does not exist in international law  
 

66. Respondent asserts that Claimant cannot claim protections under the Euroasia BIT because 

of ‘unclean hands’. Its entire case on the matter is built on the premise that the requirement 

to have ‘clean hands’ is a condition to access justice. But the current state of public 

international law and international investment law in particular is unequivocally against 

Respondent: no principle of ‘clean hands’ exists as a matter of international law under 

Article 38(1) of the ICJ Statute. That truth alone renders Respondent’s jurisdictional 

objection moot.  

 

67. Special Rapporteur on State Responsibility to the UN ILC Professor Crawford concluded 

that “it is not  possible to consider the ‘clean hands’ theory as an institution of general 

customary law”.77 Similarly, the ILC Special Rapporteur on diplomatic protection, 

Professor John Dugard, stated that “evidence in favour of the clean hands doctrine is 

inconclusive” and emphasized “the uncertainty relating to the very existence of the doctrine 

and its applicability to diplomatic protection.”78 

 

68. The doctrine of “clean hands” has not been upheld by a majority decision of the ICJ. In the 

case of Guyana v Suriname, the arbitral tribunal Constituted Pursuant to Article 287, and in 

Accordance with Annex VII of the United Nations Convention on the Law of the Sea found 

that: “No generally accepted definition of the clean hands doctrine has been elaborated in 

international law. Indeed, the Commentaries of the ILC Draft Articles on State 

Responsibility acknowledge that the doctrine has been applied rarely and, when it has been 

invoked, its expression has come in many forms. The ICJ has on numerous occasions 

declined to consider the application of the doctrine, and has never relied on it to bar 

admissibility of a claim or recovery. However, some support for the doctrine can be found 

in dissenting opinions in certain ICJ cases, as well as in opinions in cases of the [PCIJ].”79 

 

                                                
77  ILC Second Report on State Responsibility, ¶334. 
78  Dugard, ¶18.  
79  Guyana v Suriname Case, ¶418. 
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69. More recently, the Yukos tribunal closed the door to such objection emphatically, stating 

that: “ ‘unclean hands’ does not exist as a general principle of international law which would 

bar a claim by an investor.”80 

 

70. For all these reasons, the Claimant submits that the weight of international law, exemplified 

in the Yukos final award (where the issue of unclean hands was a central argument that was 

briefed and argued extensively and decided directly by the Tribunal), is more than sufficient 

to dispose of Respondent’s ‘clean hands’ objection. There is clearly no opposable principle 

of clean hands in international law, whether as customary law81 or a general principle of 

law.82  

B. Respondent’s Illegality Objection Fails on Its Merits 

 

71. In the unlikely event the Tribunal decided to follow Respondent’s line of argumentation 

and consider the Eastasia BIT applies to the present dispute, Claimant acquired his 

Investment legally and thus complied with the legality requirement of the treaty as the 

Tribunal’s purview is limited to the acquisition of the investment (1) and, in any event, 

Respondent is estopped from raising any illegality (2). 

 

1. The Tribunal's purview is limited to the acquisition of the investment 
 
72. The legality requirement contained in the Eastasia BIT should be appreciated at the time of 

inception of the investment, i.e. February 1998. The subsequent operation of the Investment 

is irrelevant to determine the legality of the investment. 

 

73. Under Article 1.1 of the Euroasia BIT, an investment is protected under the treaty as long 

as the investor has “invested” in accordance with the laws of the host State. Pursuant to 

Article 31 of the VCLT, this provision should be interpreted in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object 

and purpose. The term “invested” is defined in the Oxford Dictionary as to “put (money) 

                                                
80  Yukos, ¶1363. 
81  ICJ Statute, Article 38(1)(b). 
82  ICJ Statute, Article 38(1)(c). 



19 

into financial schemes, shares, property, or a commercial venture with the expectation of 

achieving a profit”.83  

 

74. First, the ordinary meaning of Article 1.1 Eastasia BIT is to require that the investor has 

‘put money’ into the local company i.e. has “invested”, in accordance with local laws. 

Additionally, the past tense used in the term “invested” indicates that the Contracting Parties 

intended for an assessment of the investment’s legality at the moment of its making. Arbitral 

practice confirms that “in accordance with the host State’s laws” clauses only cover the 

investor's illegal conduct at the making of the investment.  

 

75. In Vannessa Ventures, the tribunal considered that the jurisdictional significance of the 

“legality requirement” in the definition of an ‘investment’ in Article I of the applicable 

treaty is exhausted once the investment has been made.84  

 

76. Similarly, in Pezold, a case where the claims arose out of the Government's expropriation 

without compensation of three estates owned by the claimants, in the context of Zimbabwe's 

2000 land reform program, the tribunal found that, “for the purpose of the legality 

requirement, the relevant time for the determination is when the investment is made, stating 

for the purpose of the legality requirement, when determining whether an investment exists 

it is compliance with the laws at the time the investment is made that is pertinent. Any 

subsequent alleged breach of law would not affect whether the investment qualifies for 

protection under the BIT.”85  

 

77. In Oxus Gold, an ad hoc arbitration case decided under the UK-Uzbekistan BIT and in 

which the claims arose out the alleged misappropriation  of claimant’s mining and 

exploration assets by the Government of Uzbekistan, the tribunal explained that “in order 

to lose the protection under the BIT, it is however necessary…that the illegality affects the 

                                                
83  Oxford Dictionary, available online at: 

http://www.oxforddictionaries.com/definition/english/invest?q=invested.  
84  Vannessa Ventures, ¶167. 
85  Pezold, ¶420. 
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“making”, i.e arises when initiating the investment itself and not just when implementing 

and/or operating it.”86 

 

78. The Yukos tribunal rejected the contention that the right to invoke the ECT must be denied 

to an investor not only in the case of illegality in the making of the investment but also on 

its performance, explaining that: 

“[I]f the investor acts illegally, the host state can request it to 

correct its behavior and impose upon it sanctions available under 

domestic law […]. However, if the investor believes these 

sanctions to be unjustified (as Claimants do in the present case), 

it must have the possibility of challenging their validity in 

accordance with the applicable investment treaty. It would 

undermine the purpose and object of the ECT to deny the 

investor the right to make its case before an arbitral tribunal 

based on the same alleged violations the existence of which the 

investor seeks to dispute on the merits.”87 

79. In the present dispute, considering the object and purpose of the BIT, Claimant insists that, 

contrary to the Contracting Parties’ intentions as set forth in the Preamble of the BIT, 

Respondent’s interpretation of the treaty would allow the State to avoid a hearing on the 

merits merely by raising violations of its laws during the life-span of the investment. This 

is inconsistent with promoting foreign investment, as it renders a foreign investor’s right to 

pursue arbitration against the host State illusory, thereby also invalidating Art. 8 of the BIT 

providing for arbitration as a dispute settlement mechanism of investor-state disputes.  

 

2. Respondent failed to substantiate any of its allegations over supposed illegality  
 

80. Respondent argues that the “circumstances” under which the Claimant obtained the 

necessary environmental license cast “a serious doubt” on the legality of the Investment, in 

particular the Claimant’s private meeting with the President of the NEA.88 However, there 

                                                
86  Oxus, ¶707. 
87  Yukos, ¶1355.  
88  ARFA, p 15.  
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has been no evidence of Claimant’s involvement in any illegal practices, save the fact the 

convicted President of the NEA named Claimant as one of the persons he allegedly received 

bribes from.89  

 

81. Claimant submits that Respondent has not discharged its burden of proof over supposed 

illegality of the Investment. As a general rule, the party alleging corruption bears the burden 

of proving it.90 Respondent has not even began to articulate proof in support of its 

allegations over supposed illegality . 

 

82. Claimant further contends that Respondent has not met the required threshold of proof 

which is a high one. Because corruption is a serious charge with serious consequences 

attached, the degree of confidence a tribunal should have in the evidence of that corruption 

must be high. In this  regard, the bribery investigations were commenced on the basis of 

“anonymous denunciations”.91  

 

83. The criminal proceedings against Claimant were merely based on hearsay which cannot 

possibly be equated to clear and convincing evidence of bribery. In Inceysa, the tribunal 

held that State parties' determinations as to the legality or illegality of investment are not 

determinative of the issue for the purposes for the purposes of establishing the tribunal's 

jurisdiction under a BIT.92 It is thus for the tribunal to determine if actions are fraudulent 

and domestic court findings regarding such actions are not res judicata for the purposes of 

determining jurisdiction under a BIT. 

 
C. In Any Event, Respondent is Estopped from invoking Alleged Illegality as the 

Investment complied with Environmental laws at the Time of Expropriation  
 
 
84. Claimant operated its Investment for over fifteen years without any disruption or 

notification of incompatibility with Respondent’s domestic legislation. Claimant relied in 

good faith on the Respondent’s authorities’ decision to grant a license to the Company, 

                                                
89  PO2, ¶5.  
90  Lamm, p 700. 
91  Facts, p 36.  
92  Inceysa, ¶¶ 209-213. 
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which attests the Company’s compliance with the 1996 Environmental Acts requirements. 

Claimant therefore submits that Respondent is now estopped from raising any supposed to 

illegality to escape its liability under the BIT or international law. 

 

85. First, as stated by the tribunal in Fraport: “principles of fairness should require a tribunal 

to hold a government estopped from raising violations of its own law as a jurisdictional 

defense when it knowingly overlooked them and endorsed an investment which was not in 

compliance with its law.”93 
 

86. In Desert Line, the respondent State was not allowed to rely on the investor’s non-

compliance with its laws since it refrained for many years to take any actions in this respect. 

The tribunal emphasized that a host state which has for some time tolerated a legal situation 

is thereafter precluded from insisting later, against the investor, that the situation was 

unlawful from the beginning.94  
 

87. In the present case, the issuance of the License presupposed that Respondent’s authorities 

were satisfied that the Company’s production line complied with the environmental laws. 

Indeed, to obtain a license approving the commencement of arms production in Oceania, an 

arms producer must essentially provide the NEA with evidence that its production line 

complies with the environmental requirements set forth in the Environment Act 1996. After 

the NEA is satisfied with the required documentation, it visits the arms production site to 

verify compliance. Arms production may not be commenced before an arms producer 

obtains an environmental license.95 

 

88. For over fifteen years, Respondent never addressed any potential illegality of Claimant’s 

production line. Indeed, Respondent did not undertake any measures over a lack of 

conformity in the operation of the Investment until this arbitration. It is evident that 

Respondent’s allegations are completely unfounded and aim simply at eluding liability 

under international law. 

                                                
93  Fraport, ¶346.  
94  Desert Line, ¶¶97-123. 
95  PO2, ¶1. 
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89. Second, even if the legality requirement extended to the operation of the investment, 

Oceania made specific representations of compliance with its domestic laws by not 

undertaking any actions against the Company for more than 15 years. Claimant acquired 

the majority shareholding in the Company. in 1998. At the time, the Company was a 

decrepit enterprise and in desperate need of relaunching its production line to start 

generating income.96 To this end, the Company needed to comply with the environmental 

legislation of Respondent which was attested by the delivery of the Environmental License 

issued by the NEA.97 

 

90. The issuance of the License presupposes that Respondent’s authorities were satisfied that 

the Company’s production line complied with its environmental laws, visited the production 

site and deemed it to be in conformity with Respondent’s domestic legislation. Indeed, to 

obtain a license approving the commencement of arms production in Oceania, an arms 

producer must provide the NEA with evidence that its production line complies with the 

environmental requirements set forth in the Environment Act 1996. After the NEA is 

satisfied with the required documentation, it visits the arms production site to verify 

compliance. Arms production may not be commenced before an arms producer obtains an 

environmental license.98 

 

91. Claimant obtained its License on 23 July 1998 and production began in February 1999 after 

the first advance payment under the First Contract.99 Therefore, at no point in time did the 

Claimant produce arms without complying with Respondent’s environmental regulations. 

 

92. The Tribunal should rule that Respondent is estopped from raising purported illegality as 

an objection to its jurisdiction and hear Claimant’s expropriation claim as it is admissible.  

 

                                                
96  PO2, ¶1.  
97  Facts, p 33; PO2, ¶1.  
98  PO2, ¶1.  
99  Facts, p 34.  
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V.  OCEANIA UNLAWFULLY EXPROPRIATED CLAIMANT’S INVESTMENT    
 

93. Respondent contends that the EO was an international response to condemn an illegal act 

of annexation of Fairyland by Euroasia, that Oceania was obliged under principles of 

international law to act to wipe out the consequences of this illegality, exercising its 

sovereign powers with the view of maintaining international peace and security.100 These 

assertions are bereft of fact and deprived of legal basis. Indeed, the enactment of the EO 

constitutes an indirect expropriation under the Euroasia BIT and international law (A) and 

do not bare any justification since Respondent cannot hide behind alleged international 

sanctions to avoid liability over the unlawful expropriation of Claimant’s Investment (B).  
 

A. The Enactment of the EO constitutes an Indirect Expropriation under the 
Euroasia BIT and International Law 
 

94. It goes without saying that in virtually all cases of indirect expropriation, no offer or 

payment of compensation is made by the State because the very question of whether the 

States measures were tantamount to an expropriation is at issue. As noted by the tribunal in 

Tidewater, “[m]ost expropriation claims turn on the question whether a measure is 

expropriatory at all. In such cases, where the tribunal finds expropriation, compensation is 

almost always due. Cases where expropriation is acknowledged and the dispute revolves 

around the proper amount of compensation are rare; cases where no compensation has been 

paid because the label of expropriation itself is contested are the norm.”101  

 

95. It is generally accepted that an indirect expropriation may occur when measures, short of 

an actual taking, “result in the effective loss of management, use or control, or a significant 

depreciation of the value, of the assets of a foreign investor”.102 

 

96. Claimant submits that the enactment of the EO on 1 May 2014 constitutes an indirect 

expropriation as it resulted in the loss of value of Claimant’s shares in the Company (1) and 

was not compensated by Respondent (2). 

                                                
100  ARFA, p 16.  
101  Tidewater, ¶138.  
102  UNCTAD, Taking of Property (2000).  
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1. The enactment of the EO resulted in the loss of value of Claimant’s shares in the 
Company 

 

97. Under international law, expropriation requires a ‘substantive deprivation’ as well as that 

the effect of the measure taken must be of such importance that it can be considered as 

having an effect equivalent to expropriation.103 

 

98. In the CME case, the claimant, had purchased a joint venture media company in the Czech 

Republic and alleged, inter alia, breach of the obligation of the [host country] not to deprive 

the investor of its investment because of the actions of the national Media Council. The 

tribunal found that an expropriation had occurred because “the Media Council’s actions and 

omissions…caused the destruction of the [joint-venture’s] operations, leaving the [joint 

venture] as a company with assets, but without business”.104 It stated also that although 

“regulatory measures are common in all types of legal and economic systems in order to 

avoid use of private property contrary to the general welfare of the host state”46 the 

administrative measures taken by the host country did not fall under this category. It 

therefore concluded that, “Expropriation of [the company’s] investment is found a 

consequence of the [host country’s] actions and inactions as there is no immediate prospect 

at hand that the [joint venture] will be reinstated in a position to enjoy an exclusive use of 

the license…”. 

 

99. Adopting the reasoning of Sirs Douglas and Paulsson,105 Claimant submits that a broad 

definition of property should be retained by the Tribunal in this case, such as to encompass 

not only the “classical triad of ownership rights”106 but also more generally ‘property 

interests’, such as the commercial value of the share owned in the Company.  

 

100.  The implementation of the EO resulted in a rapid deterioration of the Company’s business 

activities and of its share value. Claimant was neither able to sell his shares to a third person 

                                                
103  Starrett Housing; Impregilo v Pakistan, ¶279.  
104  CME Partial, ¶591. 
105  Douglas/Paulsson, pp. 145-158. 
106  Douglas/Paulsson, p 151. 
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nor to properly benefit from his investment, essentially rendering the Investment useless. 

Furthermore, all the Oceanian companies which had contracted with the Company issued 

formal notices, declaring that, pursuant to the EO, they were no longer bound by the 

provisions of their respective contracts and they had no intention to perform them. Hence, 

the Claimant could neither conduct the business nor sell it.107  

 

101.  It makes no doubt that the actions carried out by Respondent led to the depreciation of the 

value of the shares of the Company. Furthermore, the EO also invalidated all the contracts 

entered into by Claimant’s Company with its business partners.108 Claimant was unable to 

pursue any activity, losing all possibility to dispose of its Investment.  

 

102. Therefore, Claimant reasserts that his shares held in Rocket Bomb Ltd. indeed qualify as a 

protected investment under international investment law and therefore shall be considered 

subject to an indirect expropriation, resulting from their loss of value.  

 

2. Respondent Has an Obligation to compensate the Claimant’s Loss 
 

103. A State’s failure to pay compensation after expropriating an investment renders that 

expropriation unlawful.109 As succinctly put by a leading French scholar: “the State has the 

right to carry out an expropriation as long as it provides compensation to the expropriated 

person; if it does not, that expropriation becomes automatically unlawful, the State is held 

liable and is obligated to remedy the loss incurred by the expropriated person.”110 

Investment treaty tribunals have adopted that position as well.111 
 

104. This fundamental principle is well-established and recognized by arbitral tribunals. In 

LG&E, the tribunal held that “expropriation in any of its modalities requires due process 

and compensation under international law.”112  

                                                
107  Facts, pp 35-36. 
108 Facts, p 36. 
109  De Nanteuil, ¶741.  
110  Ibid, ¶743.  
111  Siemens, ¶273. 
112  LG&E, ¶186. 
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105. Respondent failed to comply with the obligation of prompt, adequate and effective 

compensation under the Euroasia BIT. It is uncontroversial that no compensatory payment 

was made to Claimant by Respondent following the enactment of the EO, let alone payment 

that may be considered prompt, adequate and effective. To this day, Respondent continues 

to assert the EO was adopted as part of a lawful response to the alleged annexation of 

Fairyland in an attempt to elude its liability The expropriation suffered by Claimant failed 

to be compensated by the Respondent, which confirms even more its unlawfulness. 

 

B. Respondent Cannot Invoke International Sanctions to Preclude Wrongfulness of 

the Unlawful Expropriation 
 

106. Claimant submits that Respondent cannot rely on international sanctions to elude its 

liability for breach of Article 4 of the Euroasia BIT under international law. The theory of 

direct or substantive rights precludes any defense based on such countermeasures against 

the State of which Claimant is a national (1). Indeed, even if the adoption of 

countermeasures was considered lawful under international law, such measures ought to 

be directed against a State and not against nationals of this State (2).  

 
1. The theory of direct or substantive rights held by the investor precludes a defense based 

on countermeasures taken against the State of which the Claimant is a national 

 
107. Even if customary international law and case law recognize that the countermeasures may 

be lawful, subject to the respect of conditions established by international law, in case of 

investor-state arbitration the recourse to – even lawful – countermeasures cannot justify 

the wrongfulness of host State act. Such interdiction is based on the doctrine of 

“substantive” rights of the investor. 

 

108. The idea that international law, more particularly international treaties and agreements may 

confer to individuals and private entities direct rights and obligations that are distinct of 

rights and obligations of States, is widely recognized by classical public international 
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law.113  It is also generally accepted that treaties on the protection and promotion of foreign 

investments confer both substantive and procedural rights to investors.114  

 

109. This principle has been recognized by investment arbitration tribunals.  Thus, in Corn 

Products, the tribunal held that “it now clear that States are not the only entities which can 

hold rights under international law; individuals and corporations may also possess rights 

under international law. In the case of rights said to be derived from a treaty, the question 

will be whether the text of the treaty reveals an intention to confer rights not only upon the 

Parties thereto but also upon individuals and/or corporations”.115 

 

110. In Corn Products, the tribunal held that the issue was whether the international law on 

countermeasures applied to claims under Chapter XI of the NAFTA. According to the 

tribunal “the doctrine of countermeasures, devised in the context of relations between 

States, is not applicable to claims under Chapter XI of the NAFTA.” The tribunal 

concluded that “there is no room for a defence based upon the alleged wrongdoing not of 

the claimant but of its State of nationality, which is not a party to the proceedings”116 

 

111. Finally, Professor Lowenfeld emphasized in his Separate Opinion “that the host state 

cannot take out against the investor its disputes with the state of the investor’s nationality, 

and that the investor cannot be held responsible for the actions of its host state. Nor can the 

state of the investor’s nationality prevent an investor from bringing a claim, or oblige the 

investor to reach a settlement. The fact that two controversies -- investor-host state and 

state-to state -- may concern the same economic sector or actively cannot alter this 

fundamental principle.”117 

 

 

112. The Euroasia BIT undoubtedly creates rights and obligations which directly apply to 

investors. Claimant qualifies as an investor under the BIT and therefore should be granted 

                                                
113  Courts of Danzig, pp 17-18. 
114  De Nanteuil, p 539; Raux, p 41; Leben, pp 302-310. 
115  Corn Products, ¶168. 
116  Corn Products, ¶¶161, 176.  
117  Corn Products, ¶2. 
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the benefit of these rights. Additionally, pursuant to the principles of treaty interpretation 

under Article 31 of the VLCT, it is obvious that Article 8 of the BIT provides that it is the 

investor as an individual who may submit a claim to arbitration “regarding an investment” 

and not its State of nationality. Investors are intended beneficiaries under the treaty and 

“are comparable to third-party beneficiaries in contract law”.118 

 

113. Moreover, Article 8 of the BIT provides a separate procedure for settlement of disputes 

between the Contracting Parties. Article 8.1 limits such disputes to the ‘interpretation or 

application’ of the treaty.119 The distinction of the available procedures clearly 

demonstrates that investors on one hand, and their State of nationality, on the other hand, 

are not meant to be equated under the BIT. It would indeed be illogical to posit that 

investors may enforce rights which are not theirs but belong to their State of nationality.  

 

114. Such idea finds support in the postulate that: “the fact that in investment treaty arbitrations 

the damages are calculated purely on the basis of the prejudice suffered by the investor 

supports the direct rights theory.”120 Professor Douglas emphasized that “the fundamental 

assumption underlying the investment treaty regime is clearly that the investor is bringing 

a cause of action based upon the vindication of its own rights rather than those of the 

national state.”121 

 

115. Therefore, even if the economic sanctions enacted by Respondent were considered lawful 

countermeasures, they do not preclude wrongfulness of the expropriation carried out by 

Respondent against Claimant’s investment. Such expropriation ipso facto yields a right to 

compensation. 

 

                                                
118  Diehl, pp 295-310. 
119  Article 8 Euroasia BIT.  
120  Diehl, pp 295-310. 
121  Douglas (2003), pp 151, 182. 
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2. The counter-measures were not directed against a State  

 
116. In line with the assertion that countermeasures are prohibited under international 

investment law, it is generally recognized that such countermeasures shall be directed 

against the State itself, the author of the wrongful act and not the individual investor, who 

bears no responsibility for international wrongful acts committed by his State of 

nationality.  

 

117. First, pursuant to Article 49 of the ILC Articles on State Responsibility: “an injured State 

may only take countermeasures against a State which is responsible for an internationally 

wrongful act in order to induce that State to comply with its obligations under Part Two.” 

 

118. Additionally, the Commentary to the ILC Articles on State Responsibility explains that 

countermeasures may only be adopted against a State which is the author of the 

internationally wrongful act. Countermeasures may not be directed against States other 

than the responsible State. However, this does not mean that countermeasures may not 

incidentally affect the position of third parties.122 

 

119. The tribunal in Cargill held that countermeasures may operate only to preclude the 

wrongfulness of an act that is not in conformity with an obligation owed to the offending 

State. It explained that, contrary to the responding party’s contentions, countermeasures 

would not necessarily preclude wrongfulness in regard to specific obligations owed to 

nationals of the offending State, rather than to the offending State itself.”123 

 

120. It is worth noting that, in the case of BP vs Libya,124 the Libyan government nationalized 

BP after its president considered that the UK violated the principles of territorial 

sovereignty of Persian Gulf, having left without reaction Iranian occupation. The tribunal 

having considered the arguments of Libya that these measures were taken in response to 

international wrongful act, held that “the taking … of property, rights and interests of the 

                                                
122  ILC, State Responsibility, Commentary on Article 49, p 129.  
123  Cargill, ¶422. 
124  BP Exploration. 
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claimant clearly violates public international law as it was made for purely extraneous 

political reasons and was arbitrary and discriminatory.”125 

 

121. The EO constitutes such a measure made for purely political reasons, arbitrarily taken by 

the leading executive authority of Oceania to sanction Euroasia. The countermeasure 

issued in response to Fairyland’s secession and to its reunion with Euroasia cannot however 

target individuals. Therefore, the Tribunal should consider the EO is unlawful under 

international investment law as it does not target the Euroasian State per se but an 

individual, namely Claimant. 

 

VI. CLAIMANT’S SIGNING OF THE SECOND CONTRACT DOES NOT CONSTITUTE 
CONTRIBUTORY FAULT 
 
122. Claimant submits that entering into the Second Contract with Euroasia was negligent or 

otherwise blameable, quite the opposite it was a reasonable business decision under the 

circumstances (1). It follows that Claimant is entitled to full compensation for his loss 

notwithstanding this intervening event (2).  

 
1. The conclusion of the Second Contract with Euroasia was a reasonable business 

decision 
 

123. The Tribunal may only reduce compensation in the event it is satisfied that signing the 

Second Contract was a negligent or otherwise culpable conduct on the part of the Claimant 

(a). In the present case, Claimant’s conduct is obviously blameless as it would not have led 

to a decrease in value of the Investment but for Respondent’s expropriatory measures (b). 

In fact, when Claimant executed the Second Contract with Euroasia, Claimant could not 

even foresee that sanctions would be imposed on Euroasian-related businesses (c). At that 

time, it was a perfectly reasonable business decision (d).  

 
a. Respondent must prove Claimant’s fault for concluding the Second Contract 

 
124. At the outset, Claimant wishes to emphasize that this discussion is premised on the Tribunal 

finding that the sanctions imposed on the Investment are measures tantamount to 

expropriation. In fact, the doctrine of contributory fault as embodied in international law 

                                                
125  BP Exploration, p 329. 
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under Article 39 ILC only becomes relevant as regards reparation and has no effect on the 

international responsibility of the respondent State.126 It follows that “not every action or 

omission” may be taken account by the Tribunal to relieve Respondent from its obligation 

to make prompt, adequate and effective compensation for the expropriation.127 The 

Tribunal may only apportion damages if the investor’s conduct is found to be somewhat 

commensurable to the illegal expropriation of the State.128 In the present case, the Tribunal 

must examine if the conclusion of the Second Contract by Respondent amounts to a “wilful 

or negligent [act] … which manifest[s] a lack of due care on the part of [Claimant] for his 

own property or rights”.129 Respondent bears the burden to prove the Claimant’s fault.130 

Failing such element of culpability, the Tribunal must dismiss Respondent’s defense of 

contributory fault.131  

 
b. Signing the Second Contract does not meet the threshold for contributory fault 

 
125. The tribunal should rule that there is no culpability attached to the conclusion of the Second 

Contract by Claimant since this act in isolation is insufficient to lead to a loss of value of 

the Investment.  

 
126. An extensive body of jurisprudence endorses the view. Tribunals hold the investor at fault 

only for actions or omissions which would in and of themselves have caused damage to 

the Investment under ordinary circumstances. First and foremost, this would be so in 

circumstances where the investor violated local laws.132 The resulting sanctions provided 

for and applied consistently with the laws of the host State would unescapably impact the 

investment.133 In such case, the investor’s conduct causes harm to its business even if the 

host State responds within the laws and in compliance with international law standards.  

 

                                                
126  ILC, State Responsibility, Article 39; ILC, State Responsibility, Commentary on Article 39, ¶1; Sadowski, p 

1; Gemplus, ¶11.1; Micula 2, ¶926; Stati, ¶1331; Occidental Petroleum, ¶663; Yukos, ¶1594.  
127  ILC, State Responsibility, Commentary on Article 39, ¶5. 
128  Bederman, pp 348-349; Whiteman, p 842. 
129  ILC, State Responsibility, Commentary on Article 39, ¶5. 
130  Stati, ¶¶1332, 1452. 
131  Gemplus, ¶¶11.12-11.13. 
132  Goetz, ¶¶253, 256; Occidental Petroleum, ¶¶662; MTD, ¶¶81-82; Yukos, ¶¶1611-1612. 
133  Genin, ¶¶353, 355. 
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127. In the Yukos arbitration, the tribunal concluded that Yukos’ tax avoidance schemes 

constituted contributory fault since this taxes “might have been legitimately assessed … on 

the basis of the ‘bad faith taxpayer’ doctrine”.134 Similarly, in MTD v Chile, the tribunal 

underlined the fact that the projected investment could not obtain necessary permits as it 

was contrary to land use regulations in force in Chile.135 Accordingly, Claimants would 

have “incurred costs … irrespective of the treatment given by Chile”.136 In Occidental 

Petroleum v Ecuador, the tribunal also found the claimant’s conduct to amount to 

contributory fault as it had “breach[ed] the Participation Contract and … the Hydrocarbon 

Law which … allowed the Minister to declare the caducidad of the Participation 

Contract”.137 

 
128. On the contrary, this threshold for contributory fault will hardly be met in cases where the 

investor acted within the law.138 In the present case, it is undisputed that at the time of 

Claimant signed the Second Contract with the Ministry of National Defence of Euroasia, 

it was perfectly lawful. In a handful of cases, tribunals have reduced compensation even 

though the investor had abided by the laws and regulations of the host State.139 These 

decisions rest on the fact that the investor’s conduct, although within the law, would have 

caused damage to its investment regardless of the State’s breach.  

 
129. In Bogdanov v Moldova, the claimant had “agreed … to a mechanism of compensation on 

the basis of the face value of shares owned by the state”,140 but the compensation shares 

turned out to have “a market value that is materially lower than their nominal value”. The 

Tribunal held that “it is in the normal course of events that the market value differs from 

the face value of shares”.141 By entering this contract with Moldova, the claimant placed 

                                                
134  Yukos, ¶1615 (emphasis added). 
135  MTD, ¶¶81-82, 178. 
136  MTD, ¶242 (emphasis added).  
137  Occidental Petroleum, ¶662 (emphasis added). 
138  Stati, ¶1458; Abengoa, ¶673; Gemplus, ¶11.15; Enron, ¶375; Yukos, ¶¶1629, 1632. 
139  Bogdanov, ¶5.2.1; CME Final, ¶549; MTD, ¶245.  
140  Bogdanov, ¶4.2.4.5. 
141  Bogdanov, ¶4.2.4.7 (emphasis added).  
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itself at “risk that the compensation in Compensation Shares at their face value might not 

be fully satisfactory” even without Moldova’s breach of fair and equitable treatment.142  

 
130. The tribunal in MTD, besides reducing compensation on account of the fact that the project 

could not be carried out as it contravened zoning regulations, also decided that the investor 

should bear “the risk of having chosen Mr. Fontaine as partner” since it could not be 

attributed to Chile.143  

 
131. Similarly, the CME tribunal accepted to reduce compensation only for risks arising solely 

from Claimant’s association with Mr. Zelezny i.e. that would have occurred in the absence 

of the wrongful interference of the Media Council.144 In fact, the CME tribunal draws 

carefully the distinction between inherent risks of associating with Mr. Zelezny that reduce 

compensation and the part of the injury sustained as result of the Media Council and Mr. 

Zelezny’s cumulative action which must be attributed in full to the Czech Republic.145  

 

132. Claimant submits that this Tribunal should follow this approach and reject Respondent’s 

contention that signing the Second Contract amounts to contributory fault. Indeed, entering 

into the Second Contract would not have resulted in the loss of the Investment but for 

Respondent’s expropriatory measures. Arbitral tribunals do not deem the investor’s 

conduct blameable as long as there is sufficient evidence that the investor would have 

suffered no loss in the absence of the State’s treaty breach. In Stati et al v Kazakhstan, the 

tribunal rejected the State’s argument that the injury was caused in part by the claimant’s 

mismanagement of their business because it found that, despite a short-term liquidity 

shortage, the Claimants would not have become insolvent but for Respondent’s 

measures.146 The Enron tribunal equally dismissed Argentina’s allegation that TGS 

contribute to its demise by having an imprudent leverage policy, finding that the company 

                                                
142  Ibid.  
143  MTD, ¶¶245, 246. 
144  CME Final, ¶¶540, 542, 546, 548-549. 
145  CME Final, ¶¶540, 541.  
146  Stati, ¶¶1455-1456.  
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would not have defaulted on its debt without the pesification of tariffs unilaterally imposed 

by Argentina.147  

 

133. As noted above, the present issue is only relevant to the extent that the Tribunal rules that 

the sanctions are expropriatory measures. It is therefore undeniable that, absent these 

measures, signing the Second contract on its own would not have caused damage to the 

Investment. On this basis alone, Claimant asserts that the conclusion of the Second 

Contract cannot amount to contributory fault.  

 
c. In any event, Claimant could not foresee the Sanctions when he executed the 

Second Contract 
 
134. Claimant additionally submits that the Tribunal should dismiss Respondent’s defense on 

the ground that when Claimant executed the Second Contract, he could not foresee the 

imposition of sanctions which ultimately caused the injury. 

 

135. It is common sense that the Tribunal cannot hold that Claimant acted negligently if he could 

not foresee that Respondent would cripple his Investment by way of sanctions because of 

its continued supply of weapons to Euroasia. Negligence is premised on the knowledge of 

the risk incurred.148 Failing such awareness of the risk, arbitral tribunals summarily dismiss 

allegations regarding the investor’s negligence.149 The award in Goetz illustrates well this 

reasoning: in relation to certain aspects of the legal framework left unclear, the tribunal 

ruled out the existence of a fault by the investor;150 conversely, it hold the investor 

accountable for knowingly violating other unequivocal provisions.151 

 

136. In the case at hand, as evidenced by the Record, Claimant could not foresee the injury 

eventually sustained by his Investment in that neither the invasion of Euroasian forces in 

Fairyland nor the subsequent sanctions imposed by Respondent were foreseeable on 28 

February 2014.  

                                                
147  Enron, ¶375.  
148  Bederman, p 349, 360.  
149  Abengoa, ¶¶664-665; Gemplus, ¶11.14; Goetz, ¶¶249, 251, 258. 
150  Goetz, ¶¶249, 251, 258. 
151  Goetz, ¶¶256, 258. 
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137. With respect to the invasion of Fairyland, no one could reasonably have anticipated such a 

bold move from Euroasia based on publicly available information on 28 February 2014. 

The referendum was announced in August 2013 and held peacefully on 1 November 

2013.152 The government of Eastasia’s only reaction was to declare the referendum 

illegal.153 It did not cause civil unrest or give rise to political tensions.154 Upon signing the 

Second Contract, the situation prevailing in Fairyland was in fact very similar to that of 

Catalonia in 2014. In this Spanish province, the local government has held as well a 

referendum that resulted in a majority in favor of secession. Spain’s central government 

also rejected this result and held the referendum to be unlawful.155 Despite Catalonia having 

its own armed forces,156 the opposition between Catalonia and Spain’s central government 

did not stir up violence or otherwise trigger the use of force.157 In a like manner, at the time 

Claimant entered into the Second Contract with Euroasia, there was no indication that the 

situation in Fairyland would depart from this nonviolent course of events.  

 

138. Claimant further rebuts the idea that the official letter sent by the authorities of Fairyland 

on 23 January 2014 and the ensuing debates at the Euroasian Parliament hinted at an 

impending invasion. Careful scrutiny of the Record indicates that all these discussions 

referred to a possible “intervention”158 or “assistance”159 to Fairyland. As noted above, the 

existent state of affairs at that time did not warrant in any way the use of force. Euroasian 

Parliament was officially investigating diplomatic means to support Fairyland’s right to 

self-determination. 160 The works of the Euroasian during February 2014 to amend its 

Citizenship Act to allow Fairyland residents to apply for Euroasian nationality are 

                                                
152  Facts, ¶14, p 35. 
153  Ibid. 
154  Ibid.  
155  Catalan self-determination. 
156  Catalonia. 
157  Catalan self-determination. 
158  Facts, ¶14, p 36; PO2, ¶3, p 56.  
159  PO2, ¶3, p 56. 
160  Ibid. 
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reflective of this process.161 It is also consistent with the intention of the authorities of 

Fairyland who purposefully addressed their request to the Ministry of Foreign Affairs in 

whose remit falls diplomacy and not to the Ministry of National Defence.162 All this 

evidence suggests that Euroasia kept secret the decision to annex militarily Fairyland to 

benefit from the element of surprise.163  

 

139. In these circumstances, the Tribunal should be mindful on contemporary evidence and not 

in hindsight. In particular, the Tribunal cannot speculate on Claimant’s knowledge of the 

invasion based on his meetings with the Minister of National Defence of Euroasia during 

February 2014.164 It would be both nonsensical and irreverential to infer Claimant’s 

knowledge of the invasion on the assumption that the Ministry of National Defence of 

Euroasia would breach his duty of confidentiality and disclose such sensitive military 

information, be it to a friend. Even though the Minister of National Defence informed 

Claimant in December 1998 that Euroasia’s existing arms contract was about to expire, the 

Tribunal cannot draw inference as the very nature of the two pieces of information shows 

that the analogy does not hold: one is of commercial nature while the other relates directly 

to national defence. In fact, Euroasia’s stated purpose to conclude the Second Contract was 

to complete the modernization process of its military initiated through the First Contract 

with Claimant.165 Based on the foregoing, it would be highly speculative to conclude that 

Claimant was privy to classified information relating to the military intervention. On the 

contrary, on the basis of publicly available information at the time, Claimant could not 

foresee the military intervention, let alone that Respondent would impose sanctions on his 

Investment.  

 

140. In fact, sanctions were even more unpredictable. Respondent is a third-party to the dispute 

between Eastasia and Euroasia. The international community only became concerned with 

this issue after the annexation on 1 March 2014 and yet was greatly divided.166 Respondent 

                                                
161  PO2, ¶4, p 56. 
162  Facts, ¶14, p 35.  
163  PO2, ¶3, p 56. 
164  Facts, ¶15, pp 35-36. 
165  Ibid.  
166  Facts, ¶16, p 36.  
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itself hesitated for two months before eventually siding with Eastasia on 1 May 2014.167 In 

fact, this amply shows that, on 28 February 2014, Respondent itself could not have 

anticipated that two months later, it would break off diplomatic relations with Euroasia and 

adopt sanctions. As noted in Gemplus, Respondent cannot reasonably argue that Claimant 

should have foreseen events itself could not.168  

 

141. Also the more so as it remains highly uncommon that a non-belligerent State, other than 

the US or EU Member States,169 would go beyond publicly condemning the annexation and 

as far as to impose sanctions in a context where the United Nations Security Council has 

refused to do so.170 The 2008 Abkhaz-Georgian conflict provides a worthwhile illustration 

of the extreme rareness of sanctions. In that case, even though the context was far more 

severe than the present one (armed warfare, massive civilian causalities, alleged ethnic 

cleansing), several States condemn Russia’s invasion of Abkhazia and South Ossetia but 

refrain from issuing sanctions.171 

 

142. Based on the foregoing, the Tribunal should consider that Claimant did not act negligently 

given that the sanctions were unforeseeable at the date of signing of the Second Contract.  

 
d. Claimant concluded the Second Contract to fulfil its duty to protect its interest 

and property 
 

143. Lastly, the Tribunal should find that contributory fault is simply inapposite to the present 

case to the extent that signing the Second Contract was a necessary decision to preserve its 

Investment’s ability to continue as a going concern. Indeed, upon expiry of the First 

Contract on 1 January 2014, its Investment was in a dire situation for lack of substitute 

contracts. Massive lay-offs and a partial shutdown seemed inevitable but for the signing of 

a new contract with Euroasia. In this context, it is apparent that this decision was perfectly 

                                                
167  Ibid.  
168  Gemplus, ¶11.14.  
169  PO2, ¶8, p 57.  
170  PO2, ¶3, p 56. 
171  Russo-Georgian War.  
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reasonable and cannot constitute contributory fault which is defined as “a failure to 

safeguard its interests”.172  

 

144. Indeed, as held in Enron, the Tribunal must assess the reasonableness of the decision at the 

time it was taken, not with hindsight.173 In Enron, Argentina similarly argued that the 

claimant adopted a imprudent leverage policy while he should have diversified its 

financing resources to hedge the risk of devaluation.174 However, the tribunal considered 

that the claimants had no other options than to rely on dollar-based debt175 and that it was 

reasonable at that time.176 In turn, it held that the claimants would not have defaulted on its 

debt but for Argentina’s wrongful pesification of tariffs which was deemed the sole cause 

of the injury.177  

 

145. This Tribunal should equally dismiss Respondent’s argument that Claimant should have 

diversified its client portfolio instead on relying in large part on its contracts with Euroasia. 

In the present as well, Claimant had no other option. At the time, it was perfectly reasonable 

to enter into the Second Contract to avoid suspension rather than speculate over 

hypothetical and unforeseeable sanctions.  

 
2. Claimant is entitled to full compensation for his loss regardless of the conclusion of 

the Second Contract 
 
146. Falling short of negligent conduct, signing the Second Contract is only an intervening event 

and cannot be deemed, legally, to have caused the injury. Accordingly, Claimant is entitled 

to full compensation for his loss.  

 
147. As demonstrated above, Claimant was not at fault when he decided to conclude a Second 

Contract with Euroasia. As such, it falls within the category of “minor contributory factors” 

i.e. elements that factually led to the injury but are not a legal cause of the injury.178 Even 

                                                
172  MTD, Annulment, ¶101; Bederman, p 357; ILC, State Responsibility, Commentary on Article 39, ¶5. 
173  Enron, ¶373-374.  
174  Enron, ¶158. 
175  Enron, ¶¶163, 165. 
176  Enron, ¶¶373. 
177  Enron, ¶¶374. 
178  Occidental Petroleum, ¶1633; Yukos, ¶1633.  
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though these actions were necessary steps in the course of events that culminated in the 

State’s injury, falling short of negligence, they are insufficient to warrant a reduction of 

damages.179 Indeed, international practice clearly supports the view that damages cannot 

be apportioned on the basis of mere intervening events.180  

 

148. Thus, the Tribunal should order Respondent to pay full compensation to Claimant for its 

loss in accordance with Article 31 ILC. 

  

                                                
179  Gemplus, ¶11.15; Abengoa, ¶¶665-666; Yukos, ¶¶1629-1630; Enron, ¶375.  
180  ILC, State Responsibility, Commentary on Article 31, ¶12.  
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REQUEST FOR RELIEF 
 

 

For the aforementioned reasons, Claimant respectfully requests the Tribunal to find that:  

 

(1) It has jurisdiction over the submitted claims and the claims are admissible; 

 

(2) Respondent breached its BIT obligations; 

 

(3) Claimant is entitled to damages in the amount of USD 120, 000, 000, with interest as of 

the date of issuance of the award; 

 

(4) Respondent should bear the costs related to these proceedings. 

 

 

 

Respectfully submitted on 19 September 2016 by 

 
TEAM FITZMAURICE  

 

On behalf of Claimant 

PETER EXPLOSIVE 

 

 

 

 

 


