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Statement of Facts 
 

 

 

1. Peter Explosive (hereinafter the ―Claimant‖) is a national of Eastasia
1
 and the 

owner and the one and only (100%) shareholder of the company called ―Rocket 

Bombs Ltd.‖
2
  In March 1998, the Claimant became the president and sole 

member of the board of directors of the company.
3
 The company Rocket Bombs 

is located in the Republic of Oceania
4
 (hereinafter the ―Respondent‖). 

 

2. As mentioned in the uncontested facts, ―[o]n 1 January 1992, the Republic of 

Oceania (―Oceania‖) and the Republic of Euroasia (―Euroasia‖) concluded the 

Agreement for the Promotion and Reciprocal Protection of Investments (the 

―Euroasia BIT‖). The Euroasia BIT came into force on 23 October 1995. On 1 

January 1992, the Republic of Oceania and the Republic of Eastasia (―Eastasia‖) 

concluded the Agreement for the Promotion and Reciprocal Protection of 

Investments (the ―Eastasia BIT‖). The Eastasia BIT came into force on 1 April 

1993.‖
5
 

 

3. The Claimant’s company became over the years a ―very prosperous company.―
6
 

 

4. However, on 1 May 2014, due to political tension in a neighbouring country, the 

Respondent issued sanctions with the ―Executive Order of 1 May 2014 on 

Blocking Property of Persons Contributing to the Situation in the Republic of 

Eastasia‖
7
 (hereinafter the ―Executive Order‖).  

 

                                                           
1
 Uncontested Facts, FDI Moot Problem, par. 2. 

2
 Ibid, par. 2. 

3
 Ibid, par. 2. 

4
 Ibid, par. 2. 

5
 Ibid, par. 1. 

6
 Ibid, par. 12. 

7
 Ibid, par. 16. 
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5. Rocket Bombs and the Claimant personally were targeted by the sanctions.
8
 

 

6. The sanctions caused ―a rapid decrease in the value of its shares‖
9
 owned by the 

Claimant. The Claimant was unable to sell the shares of his company.
10

 

 

7. The contracts with companies located in Oceania were all terminated due to the 

sanctions.
11

 

 

8. The Claimant could neither conduct the business, nor sell it.
12

  

 

9. The Claimant considers that he has been expropriated. 

 

10. On the date of 11 September 2015, the Claimant sent the Request of Arbitration
13

 

in order to initiate legal proceedings against the Respondent in order to receive 

compensation for the expropriation that occurred.  

 

 

 

 

 

 

 

 

  

                                                           
8
 Ibid, par. 17. 

9
 Ibid, par. 17. 

10
 Ibid, par. 17. 

11
 Ibid, par. 17. 

12
 Ibid, par. 17. 

13
 Request for Arbitration, FDI Moot Problem, p. 3. 
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Arguments 

 

 

A. The Arbitral Tribunal may effectively exercise its jurisdiction under the 

Agreement between the Republic of Oceania and the Republic of Euroasia 

for the Promotion and Reciprocal 

 

Issue #1 :  Claimant is an investor pursuant to Article 1.2 of the Euroasia BIT  

 

10. According to the definition of investor given in the Euroasia BIT and the facts that are 

uncontested by the Respondent, the Claimant is an investor protected by the treaty. 

Article 1.2. of the Euroasia BIT reads as follow: 

 

―The term ―investor‖ shall mean any natural or legal person of one Contracting 

Party who invests in the territory of the other Contracting Party, and for the 

purpose of this definition: 

(a) the term ―natural person‖ shall mean any natural person having 

the nationality of either Contracting Party in accordance with its 

laws;  

 

(b) the term ―legal person‖ shall mean, with respect to either 

Contracting Party, any entity incorporated or constituted in 

accordance with, and recognized as legal person by its laws, having 

the seat in the territory of that Contracting Party.‖
14

 

 

11. This definition imposes a few requirements for a person to be an investor in the 

context of this BIT. Firstly, the investor must be a natural or legal person as defined 

in section 1.2(a) and 1.2(b). Secondly, the person must invest ―in the territory of the 

other Contracting Party‖
15

. Thirdly, this person must be from Euroasian or Oceanian 

nationality. 

 

                                                           
14

 Exhibit C1, FDI Moot Problem, art.1.2. 
15

 Ibid. 
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First requirement: Natural or legal person 

12. The first requirement gives two possibilities as for the nature of the person. It can be 

either a natural or legal person. In this case, the potential natural person would be the 

Claimant and the potential legal person would be company Rocket Bombs Ltd. To 

identify which of the two is the investor regarding to the BIT, the definitions of 

natural person and legal person must be considered. It is stated that a legal person 

must have its ―seat in the territory of that Contracting Party‖
16

, meaning of the 

contracting party that is not the host of the investment. In the present case, the 

investment is made in the territory of Oceania. Because Rocket Bombs Ltd has its 

seat in Oceania, it cannot be an investor in regard to this BIT. This leaves the 

Claimant, a national of the investing contracting party, as the investor and he indeed 

corresponds to the definition of the natural person investor of the BIT. 

 

Second requirement: Investment 

13. As for the second requirement, it is an uncontested fact that in February 1998, the 

Claimant ―acquired shares in a decrepit company called Rocket Bombs Ltd. (―Rocket 

Bombs‖) located in Oceania and became its 100% shareholder.‖
17

 

 

14. Art.1.1.(b) of the Euroasia BIT includes shares as a valid investment vehicle: 

―The term ―investment‖ comprises every kind of asset directly or 

indirectly invested by an investor of one Contracting Party in the 

territory of the other Contracting Party and shall include, in 

particular: 

[…] 

(b) shares of companies or any other form of participation in a 

company;‖
18

 

 

15. In view of this uncontested fact, it should be clear that the Claimant has fulfilled the 

second requirement of the investor definition. 

 

                                                           
16

 Ibid. 
17

 Uncontested Facts, FDI Moot Problem, par. .2. 
18

 Exhibit C1, FDI Moot Problem, art.1.1.(b). 
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16. Furthermore, in addition to the BIT definition, this acquisition of shares by the 

Claimant also corresponds to the recognized international investment principle stated 

in the Salini case
19

. 

 

17. The first condition imposed by this case is that ―there can be no investment without a 

contribution— whatever the form of that contribution‖
20

. As a matter of fact, the 

shares bought by the Claimant are a form of contribution the Rocket Bombs. 

 

18. Not only did this contribute to the company, it also benefitted the local economy, 

which fulfills the second requirement that says that the investment must contribute to 

―the contribution to the host State's economic development‖. Indeed, as admitted by 

the Respondent, the economy of Valhalla and its suburbs was revived as many 

workers who had lost their jobs while the company was previously doing badly
21

. 

Although the Respondent argues that this contribution indirectly provides fire arms to 

Euroasia, this is not a bad thing in itself. There is no proof that those fire arms are 

actually harming anyone and going against public interest. Actually, the conflict 

between Euroasia and Eastasia is known to be none violent
22

. Additionally, this 

conflict is indeed between Euroasia and Eastasia and does not affect Oceania or its 

public interest. 

 

19. The third requirement of the Salini case is that ―there can be no investment within a 

short period of time: an investment transaction is characterized by a 'durability' that 

can only be satisfied by a mid to long term contribution.‖
23

 The investment of the 

Claimant was made eighteen (18) years ago, in 1998, and can therefore be 

characterised as long term and durable. 

 

                                                           
19

 Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case n
o
 ARB/00/4, Decision 

on Jurisdiction, 23 July 2001; English translation published in 42 ILM (2003) 609. 
20

 Ibid. 
21

 Uncontested Facts, FDI Moot Problem, par.11. 
22

 Ibid, par.14. 
23

 Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case n
o
 ARB/00/4, Decision 

on Jurisdiction, 23 July 2001; English translation published in 42 ILM(2003) 609. 
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20. The final requirement is that ―there can be no investment without risk, which means 

that the deferred compensation of the investor must be dependent upon the loss and 

profit of the venture.‖
24

 The purchase of shares is not a safe venue and the Claimant 

was at risk of losing his invested money is the company was to fail. He could only 

make money from the profits of Rocket Bombs. The contribution has therefore also 

met this final requirement of the international investment principle. 

 

Third requirement: Nationality 

21. The Organisation for Economic Cooperation and Development (―OECD‖) explains 

how to determine the nationality of an investor: 

"It is a firmly established principle in international law that the 

nationality of the investor as a natural person is determined by the 

national law of the state whose nationality is claimed. However, 

some investment agreements introduce alternative criteria such as a 

requirement of residency or domicile."
25

 

 

22. Since no alternative criteria was introduced in the Euroasia BIT, nor in the Eastasia 

BIT, the next source of law to be considered is the national law of the state whose 

nationality is claimed. In the present case, the investor is claiming nationality from 

Euroasia. It is a uncontested fact that on 23 March 2014, Euroasia officially declared 

Fairyland a part of the Euroasian territory, which suggests that, according to 

Euroasian laws, Faryland citizens are considered to be of Euroasian nationality. 

Therefore, the Euroasian nationality of the Claimant is to be recognised in the context 

of this claim and the Euroasia BIT is applicable. 

 

23. Conclusion: 

Claimant is an investor pursuant to Article 1.2 of the Euroasia BIT. 

 

                                                           
24

 Ibid. 
25

 Catherine Yannaca-Small and Lahra Liberti, International Investment Law: Understanding Concepts and 

Tracking Innovations, OECD, 2008, p.10. 
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Issue #2:  Claimant was not required to comply with the pre-arbitral steps as 

provided in the Article 9 of the Euroasia BIT prior to bringing his claims before the 

Arbitral Tribunal. 

 

 

24. The Claimant was not required to comply with all the pre-arbitral steps provided in 

the Article 9 of the Euroasia BIT.  

 

24.1. First of all, the Article 9.1 only imposes to the parties an obligation on 

means by using the expression ―to the extent possible‖ to settle the dispute 

amicable. No structure, precise steps or otherwise specific procedure is 

provided by the Euroasia BIT. In such circumstances, the Claimant’s 

obligation was to respect the spirit of the Article 9, especially regarding the 

good faith. 

 

24.2. The Claimant did respect his obligation to try a settlement with the 

Respondent. The Claimant invited the Respondent to negotiate by notifying 

his Ministry of Foreign Affairs (with copy to the Ministry of Finance, 

Ministry of Defense and Ministry of Environmental Protection).  

 

24.3. The Respondent was also aware of the Claimant’s intention to trigger the 

arbitration process if no the Respondent failed to fulfill his part of the 

obligation.  

 

24.4. At the filing date of the Request for arbitration, the Claimant didn’t receive 

any response for the Respondent. One shouldn’t be allowed to successfully 

invoke his own fault to prevent the legitimate application of the agreed 

arbitral procedure
26

 or to use it as a tool to delay arbitration. The author 

Gary B. Born mentions the following regarding this subject:  

 

                                                           
26

 Lauder v. Czech Republic, NAFTA-UNCITRAL Arbitration, Final Award, Sept. 3, 2001, par. 189. 
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―Clause requiring efforts to reach amicable settlement, before 

commencing arbitration, are primarily expression of intention‖ and 

―should not be applied to oblige the parties to engage in fruitless 

negotiations or to delay an orderly resolution of the dispute.‖
27

 (our 

emphasis)  

 

24.5. Moreover, the Article 9 of the Executive Order of May 1, 2014
28

 issued by 

the Respondent keeps the Claimant from any procedures regarding the said 

order. This is a manifest proof of Respondent’s absence of intent to 

negotiate. 

 

24.6. In the absence of any signs of the Respondent willingness to settle the 

dispute, the Claimant was under no obligation to take extra steps
29

, as the 

submission of the dispute to national courts is not mandatory. Indeed, 

Article 9.2 states:  ―3. If the dispute cannot be settled amicably, it may be 

submitted to the competent judicial or administrative courts of the 

Contracting Party in whose territory the investment is made.‖ (our 

emphasis). The use of the expression ―may‖ instead of ―shall‖, in contrast 

with Article 9.1, reveals that the parties had no intention to make this 

obligation mandatory. It is rather optional
30

.   

 

24.7. Even if the Claimant was under the obligation to submit the local 

authorities, the Claimant can demonstrate that the general hostility of the 

Respondent lawmakers, institution and population would have make the 

                                                           
27

 Gary B. Born, International Commercial Arbitration, vol. 1, Kluwer Law International, Netherlands, 

2009, pp. 842-844. 
28

 Exhibit C2, FDI Moot Problem, p.53. 
29

 BG Group Plc. v. The Republic of Argentina (available online: <http://www.italaw.com/cases/143>). The 

award finds that a requirement to litigate in host State courts for 18 months cannot be construed as an 

absolute impediment to arbitration where recourse to the domestic judiciary is unilaterally prevented or 

hindered by the host State. 
30

  Euro Petroleum Trading Ltd v. Transpetroleum Int’l Ltd, 2002 Int’l Arb L Rev N-1 (Irish High Ct), 

par.177. 
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process futile
31

. Indeed, an investor is under no obligation to pursue his 

dispute in local forum is there is an evident bias against him. In this case 

political and judiciary as criminal are pending against the Claimant
32

 and the 

section 9 of the Executive Order of May 1, 2014
33

 issued by the Respondent 

keeps the Claimant from any procedures regarding the said order. 

 

24.8. Ultimately, the legal nature of such obligation is not jurisdictional but rather 

procedural, therefore the consequence of a failure to comply with them, if 

they were mandatory, is not the absence of jurisdiction of the Arbitral 

Tribunal
34

. As stated above, the Article 9 imposes an obligation of means. 

The failure to comply with a mere obligation to negotiate in good faith can’t 

realistically have consequence as drastic as a denial of jurisdiction. Indeed, 

importance of the failure is usually related with the intensity of the 

obligation or its importance for the parties. In absence of clear elements 

pointing otherwise, the tribunal is invited to interpret the Article 9 according 

to the general economy of the BIT. 

 

24.9. Conclusion: 

The Claimant was not required to comply with all the pre-arbitral steps provided in the 

Article 9 of the Euroasia BIT.  

                                                           
31

 BG Group Plc. v. The Republic of Argentina (available online: <http://www.italaw.com/cases/143>). 

Also see the Apotex, Inc. v. United States of America, ICSID Case n
o
 ARB(AF) 12/1, for the ―obvious 

futiliy criteria‖. 
32

 Where negotiations are attempted or have commenced, the jurisprudence of this Court and of the 

Permanent Court of International Justice clearly reveals that the precondition of negotiation is met only 

when there has been a failure of negotiations, or when negotiations have become futile or deadlocked., 

Case Concerning Application of the International Convention on the Elimination of All Forms of Racial 

Discrimination (Georgia .v Russian Fed’n) (Preliminary Objection) (n 36) par. 159. See also Urbaser 

S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine 

Republic, ICSID Case n
o
 ARB/07/26 (decision of jurisdiction, 19 December 2012), which concludes 

that a proceeding that can in no reasonable way be expected to reach that target is useless and unfair to 

the investor. 
33

 Exhibit C2, FDI Moot Problem, p.53. 
34

 Lauder v. Czech Republic, NAFTA-UNCITRAL Arbitration, Final Award, Sept. 3, 2001, par. 187; 

Bayindir Insaat Turizm Tecret Ve Sanayi v. Pakistan, ICSID Case n
o
 ARB/03/29, (2005), par. 100; 

Ethyl Corporation v. Government of Canada, UNICTRAL Arbitration, Award on Jurisdiction, June 24, 

1998. Also, BG Group Plc. v. The Republic of Argentina, Final award (24 December 2007) (available 

online: <http://www.italaw.com/sites/default/files/case-documents/italaw3115.pdf>). 
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Even in the hypothetical situation in which the Arbitral Tribunal finds that the 

Claimant would have been required to comply with all the pre-arbitral steps provided 

in the Article 9 of the Euroasia BIT, the Claimant has complied with the requirement 

details below regarding the issue #3.  

 

 

Issue #3:  Claimant may effectively invoke Article 8 of the Agreement for the 

Promotion and Reciprocal Protection of Investments between the Republic of 

Oceania and the Republic of Eastasia dated 1 January 1992 (“the Eastasia BIT”) 

pursuant to Article 3 of the Euroasia BIT; 

 

25. Claimant submits to the Arbitral Tribunal that Article 3 of the Euroasia BIT is an most-

favoured nation provision (hereinafter an ―MFN clause‖) which allows to proceed to 

the importation of dispute settlement clause from a ―third-party BIT‖, namely Article 

8 of the Agreement for the Promotion and Reciprocal Protection of Investments 

between the Republic of Oceania and the Republic of Eastasia dated 1 January 1992. 

 

25.1. In order to determine the applicable scope of the MFN clause, it is required to 

look at its precise wording. The clause mentions that ―[e]ach Contracting Party 

shall, within its territory, accord to investments […] a treatment that is no les 

favourable than the accord to its own investors or investors from third-party 

countries‖. (our emphasis) 

 

25.2. The exact expression used by Article 3 of the Euroasia BIT is a ―treatment‖. 

This word is of utmost importance in the interpretation of the applicable scope 

of the MFN clause. It should be regarded with a different effect than the 

expression ―substantive protections‖, with refers to the substantive rights 

afforded to an investor.  
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25.3. Article 31 of the Vienna Convention on the Law of Treaties has clearly 

established that, as a general rule of interpretation, ―[a] treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given 

to the terms of the treaty in their context and in the light of its object and 

purpose.‖
35

 

 

25.3.1. Even though the Agreement for the Promotion and Reciprocal Protection 

of Investments between the Republic of Oceania and the Republic of 

Eastasia dated 1 January 1992 contains certain definitions, no definition is 

provided for the expression ―treatment‖. 

 

25.3.2. In the absence of a technical definition crafted by the contracting parties, it 

should thus be concluded that the intention of the contracting parties was to 

leave the expression ―treatment‖ to its ordinary meaning. 

 

 

25.4. The ordinary meaning of the expression ―treatment‖ is, according the following 

according to the following dictionaries, linked to the way something is 

handled: 

- English Oxford Living Dictionaries: ―The manner in which 

someone behaves towards or deals with someone or 

something.‖
36

 

 

- Merriam-Webster Dictionary: ―the way that you think of and act 

toward someone or something‖
37

 

 

- The Free Dictionary : ―The act, manner, or method of handling 

or dealing with someone or something‖
38

 

 

 

                                                           
35

 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679 (entered into force Jan. 27, 

1980), art. 31. 
36

 English Oxford Living Dictionaries, word ―treatment‖, available online: 

<https://en.oxforddictionaries.com/definition/treatment>. 
37

 Merriam-Webster Dictionary, word ―treatment‖, available online: <http://www.merriam-

webster.com/dictionary/treatment>. 
38

 The Free Dictionary, word ―treatment‖, available online: <http://www.thefreedictionary.com/treatment>. 
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25.5. Since a ―dispute resolution clause‖ is the clause of a contract that concerns the 

way a dispute is handled in order to reach its resolution through a certain 

procedure, it is therefore reasonable to conclude that the ordinary meaning of 

the word ―treatment‖ may embrace and include the concept of a dispute 

resolution clause. 

 

25.6. This interpretation respects the dichotomy that exists between a ―substantive 

protections‖ afforded to an investor in a bilateral investment treaty and the 

―treatment‖ offered. The latter expression refers clearly to the applicable 

procedure. 

 

26. The broad way in which the MFN clause is crafted confirms that its application 

covers a dispute settlement mechanism. 

 

26.1. The most-favoured nation provision contained in Article 3 of the Euroasia BIT 

does not contain an enumeration that would restrain its scope of application, as, 

for example, with an interpretation based on the ejusdem generis rule.  

 

26.2. In fact, the second paragraph of Article 3 provides for express exceptions 

regarding the scope of application of the MFN clause. None of these 

exceptions, which restricts the applicable scope of the MFN clause, does refer 

to procedural rights. 

 

26.3. It is therefore possible to conclude that the common intention of the 

Contracting Party of the Euroasia BIT was to not restrict the application of the 

MFN clause contained in its Article 3. This article may thus cover procedural 

rights, including a dispute resolution clause. 
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27. For the last decade, there has been strong precedents in favour of the through the use 

of a MFN clause to import a dispute resolution clause. Those precedents should be 

considered with regards to the persuasiveness of their reasoning. 

 

27.1. In the case Maffezini v. Spain
39

, the Arbitral Tribunal had to decide whether the 

language of the MFN clause, which provided for a more favourable treatment 

for ―all matters‖, could cover a dispute settlement clause. The Arbitral Tribunal 

explained in its award on jurisdiction how dispute resolution settlement are 

very closely related to the protections offered to foreign investors and are 

therefore covered by the scope of the MFN clause: 

―Notwithstanding the fact that the basic treaty containing the clause 

does not refer expressly to dispute settlement as covered by the 

most favored nation clause, the Tribunal considers that there are 

good reasons to conclude that today dispute settlement 

arrangements are inextricably related to the protection of foreign 

investors, as they are also related to the protection of rights of 

traders under treaties of commerce.‖ (our emphasis)
40

  

 

27.2. In the case Siemens A.G. v. The Argentine Republic
41

, the Arbitral Tribunal has 

to decide whether the scope of the MFN clause could cover a distinctive 

feature of the bilateral investment treaty applicable, which concerned 

specifically the dispute resolution clause. Before confirming the reasoning of 

the Arbitral Tribunal in the Maffezini case
42

, the Arbitral Tribunal decided the 

protection offered by the treaty, through its MFN clause, included the access to 

these mechanisms. The Arbitral Tribunal wrote:  

―[T]he Tribunal finds that the Treaty itself, together with so many 

other treaties of investment protection, has as a distinctive feature 

special dispute settlement mechanisms not normally open to 

investors. Access to these mechanisms is part of the protection 

offered under the Treaty. It is part of the treatment of foreign 

investors and investments and of the advantages accessible through 

a MFN clause.‖ (our emphasis)
43

  

                                                           
39

 Maffezini v. Spain, (decision of jurisdiction, 25 January 2000), n
o
 ARB/97/7. 

40
 Ibid, par. 54. 

41
 Siemens A.G. v. The Argentine Republic, ICSID Case n

o
 ARB/02/8 (3 August 2004). 

42
 Ibid, par. 103. 

43
 Ibid, par. 102. 
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27.3. In the case Plama v. Bulgaria
44

, the Arbitral Tribunal had also to comment on 

the appropriate scope of an MFN clause. In its award on jurisdiction, the 

Arbitral Tribunal notes that the incorporation of a dispute settlement clause into 

another treaty may be achieved in the presence of a clear intention of the 

parties: 

―The present Tribunal agrees with that observation, albeit that the 

principle with multiple exceptions as stated by the tribunal in the 

Maffezini case should instead be a different principle with one, 

single exception: an MFN provision in a basic treaty does not 

incorporate by reference dispute settlement provisions in whole or 

in part set forth in another treaty, unless the MFN provision in the 

basic treaty leaves no doubt that the Contracting Parties intended to 

incorporate them.‖ (our emphasis)
45

 

 

27.4. The three previous cases mentioned are brought to the attention of the Arbitral 

Tribunal to demonstrate that, through the reasoning of arbitrators in previous 

arbitration, there have been numerous examples of the use of an MFN clause to 

incorporate a dispute settlement clause in a treaty.  

 

28. Conclusion 

Based on the term ―treatment of the MFN clause contained in Article 3 of the 

Euroasia BIT, the Claimant may invoke the dispute settlement clause of Article 8 of 

the Agreement for the Promotion and Reciprocal Protection of Investments between 

the Republic of Oceania and the Republic of Eastasia to establish jurisdiction.  

 

 

 

 

                                                           
44

 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case n
o
 ARB/03/24 (decision of jurisdiction, 

8 February 2005). 
45

 Ibid, par. 223. 
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B. Due to the fact that the Arbitral Tribunal has effectively jurisdiction over 

this case, it must now adress the following issues: 

 

Issue #4:  Claimant made a protected investment, especially in the light of the “clean 

hands” doctrine with reference to Article 1.1 of the Eastasia BIT. 

 

29. The facts regarding the Respondent’s criminal allegation towards the Claimant are as 

follows: 

 

29.1. The General Prosecutor’s Office of the Respondent has informed the Claimant 

on 5 May 2015 that ―he was under investigation with regard to the 

environmental licence obtaiened on 23 July 1998 for Rocket Bombs.‖  

 

29.2. On 23 June 2015, the General Prosecutor’s Office officially initiated criminal 

proceedings against the Claimant. 

 

29.3. The Claimant highly insists on the fact that these criminal proceedings are still 

ongoing. To this date, there has not been a trial or verdict whatsoever regarding 

those allegations. 

 

29.4. The Claimant wishes to bring to the attention of the tribunal the following 

extract, which points out what the Arbitral Tribunal should bear in mind 

regarding this special context: 

 

―[P]arallel criminal, civil or other investigative proceedings may be 

pending, particularly in the country of the alleged corrupt act, but 

have not yet come to a result. Query whether the fact that those 

proceedings have not yet resulted in an outcome – for or against a 

finding of corruption – speaks more in favour of the arbitrator 

giving the benefit of the doubt to the accused party or rather 
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concluding that the suspicion of illegality must be well founded, 

since otherwise the investigative proceedings would have been 

terminated earlier on.‖
46

  (our emphasis)  

 

30. In order to establish that the investment was not ―in accordance with the laws and 

regulations‖ of the Respondent, the Respondent bears the burden of proof on a 

balance of probabilities to convince the Arbitral Tribunal that there are been 

corruption. 

 

31. In the case EDF (Services) Limited v. Romania
47

, the Arbitral Tribunal had to manage 

with similar circumstances as of the current case. Regarding the issue of the 

applicable standard of proof, the Arbitral Tribunal wrote the following in its award: 

In any case, however, corruption must be proven and is notoriously 

difficult to prove since, typically, there is little or no physical 

evidence. The seriousness of the accusation of corruption in the 

present case, considering that it involves officials at the highest 

level of the […] Government at the time, demands clear and 

convincing evidence. There is general consensus among 

international tribunals and commentators regarding the need for a 

high standard of proof of corruption. The evidence before the 

Tribunal in the instant case concerning the alleged solicitation of a 

bribe is far from being clear and convincing.
48

 (footnote omitted)

  

 

32. In this case, the Respondent not only bears the burden of proof of presenting proof of 

corruption, but also the burdens of achieving that task in a ―clear and convincing‖. 

We respectfully submit that the Respondent has clearly not achieved that task. 

 

33. As noted by the authors Michael Hwang and Kevin Lim
49

, the existence of this rule is 

related to Claimant’s right to have a due process:  

The rule exists for good reason – to prevent parties from making 

baseless assertions and to secure the integrity of the fact finding 

                                                           
46

 Richard Kreindler, Competence-Competence in the Face of Illegality in Contracts and Arbitration 

Agreements, The Hague, Hague Academy of International Law (AIL-Pocket), 2013 at page 271. 
47

 EDF (Services) Limited v. Romania, ICSID Case n
o
 ARB/05/13, award (8 October 2009), at par. 221. 

48
 Michael Hwang and Kevin Lim, "Corruption in Arbitration — Law and Reality" (2012) 8 Asian 

International Arbitration Journal, Issue 1, pp. 1–119, par. 30. 
49

 Ibid. 
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process. It avoids the presumption that a fact exists when evidence 

is not sufficiently probative to demonstrate such. It is also, in a 

sense, a rule of natural justice and due process
50

.   

 

34. Consequently, there should be no other lower standard than the balance of 

probabilities because this would certainly constitute a dangerous approach to matters 

that are difficult to prove. Again, authors Michael Hwang and Kevin Lim
51

 mention 

the following: 

If this rule can be abridged in relation to proof of corruption, then 

by parity of reasoning there should be nothing to stop its 

application to other issues for which proof is difficult to obtain. 

This is not a slippery slope that international arbitration can afford 

to embark upon
52

. 

 

35. Moreover, it should be noted that in those parallel proceedings, the Respondent and 

the Claimant have adverse interests. 

35.1. In this arbitration, the Respondent is the Republic of Oceania. 

35.2. In the criminal proceedings, the State of the Respondent is prosecuting the 

Claimant. 

 

35.3. In both cases, the burden of proof remains on the Respondent’s shoulder. It is 

in fact the Respondent that has to demonstrate the occurrence of an act of 

corruption from the Claimant. 

35.4. From the perspective of this arbitration procedure, the Claimant must be seen 

as not guilty until proven otherwise beyond a reasonable doubt. 

 

36. The Respondent is using tactics to try to corner the Claimant with the ongoing 

parallel proceedings. 

 

                                                           
50

 Ibid, par. 37. 
51

 Ibid. 
52

 Ibid. 
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36.1. These allegations are nothing but an indirect way of trying to have the 

Claimant to ―speak first‖. 

 

36.2. In a respectful manner towards our colleague representing the Respondent, 

their interest remains the exact opposite interest of the Claimant.  

 

36.3. It is very likely that what would be said in the arbitration proceedings will be 

used in the criminal proceedings.  

 

36.4. This is an action that clearly violates the Claimant’s rights to protection against 

self-incrimination.  

 

36.5. This is simply a tactic used in order to bring the tribunal’s attention over an 

issue that is not the related to the very core of this case: the indirect 

expropriation suffered by the Claimant. 

 

37. Conclusion: 

The Arbitral Tribunal should not retain nor consider the Respondent’s allegation 

regarding the allegations of corruption. Claimant effectively made a protected investment. 

 

Issue #5:  Claimant’s investment was indirectly expropriated by the Respondent.  

 

38. As a matter of consequence of the Respondent, the Claimant has suffered indirect 

expropriation as it will here be demonstrated. 

 

38.1. The Respondent’s action amount to an internationally wrongful act of a State, 

as described by Article 2 of the International Law Commission’s (ILC) Draft 

articles on Responsibility of States for Internationally Wrongful Acts, with 
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commentaries
53

. This demonstration will be conducted in two parts, based on 

the elements of an internationally wrongful act of a State: a demonstration that 

the action taken is attributable to the Respondent under international law (1) 

and a demonstration that the action constitutes a breach of an international 

obligations it undertook in favour of the Claimant (2).  

 

39. The indirect expropriation was caused by an action which is attributable to the 

Respondent. 

 

39.1. The ―Executive Order of 1 May 2014 on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia‖ (Exhibit C2) is the 

illegal act at the very core of this case. 

 

39.2. This Executive Order was issued by the President of the Respondent on May 

1
st
, 2014.  

 

39.3. This action can and must be attributed to the Respondent by virtue of Article 4 

of the International Law Commission’s (ILC) Draft articles on Responsibility 

of States for Internationally Wrongful Acts, with commentaries is entitled 

―Conduct of organs of a State‖ and is as follows:  

The conduct of any State organ shall be considered an act of that 

State under international law, whether the organ exercises 

legislative, executive, judicial or any other functions, whatever 

position it holds in the organization of the State, and whatever its 

character as an organ of the central Government or of a territorial 

unit of the State.
54

 

 

39.4. Consequently, under international law, the ―Executive Order‖ that occurred on 

May 1
st
, 2014, may and must attributed to the Respondent. 

                                                           
53

 International Law Commission (ILC), Draft articles on Responsibility of States for Internationally 

Wrongful Acts, with commentaries, 2001, art. 2. Available online : 

<http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf>. 
54

 Ibid, art. 4. 
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40. The actions taken by the Respondent amount to indirect expropriation: 

 

40.1. More precisely, the Claimant has suffered the follow two types of 

expropriation: regulatory expropriation and, subsidiarily, de facto 

expropriation. 

 

40.1.1.   No matter from which angle this case of appreciated from, there are no 

consequences due to this qualification due to the fact that the same legal 

principles apply to these types of expropriation.
55

 

 

40.2. The sole effect doctrine is the applicable criterion to determine if there has 

been an indirect expropriation
56

. 

 

40.2.1. The sole effect doctrine has been applied in the following case of 

expropriation: Saipem SpA c. Bangladesh, final award, n
o
 ARB/05/7, 30 

juin 2009. 

 

40.2.2. The effect of the Respondent’s Executive Order constituted a form of 

taking (―dépossession‖). 

 

40.2.3.  The Respondent’s Executive Order had the following effect: ―All 

contracts with entities operating in the territory of the [Respondent] were 

terminated by virtue of the Executive Order of the President of the 

[Respondent] on 1 May 2014. 

 

40.3. The threshold of the substantial deprivation is the applicable criterion in order 

to assess whether there has been an indirect expropriation. 

 

                                                           
55

 Arnaud de Nanteuil, Droit international de l’investissement, Paris, Éditions A. Pedone, 2014, par. 726. 
56

 Ibid, par. 755. 
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40.3.1. This was the standard applied in the case CMS Gas Transmission 

Company v. Argentine, n
o
 ARB/01/8, award of the 12 May 2005, ICSID 

Reports, vol. 14, p. 158, par. 262. 

 

40.4. This standard includes the fact that the investor has lost the value of its 

investment. 

 

40.4.1. The following cases demonstrate that the taking inherent to an indirect 

expropriation can include the fact of annihilating the profits of a company: 

- Noble Energy Inc. and MachalaPower Cia Ltda v. Equateur, award 

on jurisdiction, n
o
 ARB/05/12, 5 March 2008, par. 163.  

 

- Compaña  del dessarollo de Santa Elena v. Costa Rica, n
o
 ARB 

/96/1, award of 17 February 2000, ICSID rev. / FILJ vol. 15, p. 169 

at par. 76.  

 

- Foremost Shir, inc., e.a. v. Iran, n
o
 37 and 231, ―première 

chamber‖, 11 April 1986, Iran-U.S.C.T.R. vol. 10, p. 228. 

 

40.5. This standard also includes the deprivation of contractual rights if those rights 

of an investor become economically worthless or valueless, as demonstrated in 

the following case: Compañia de aguas del Aconquija S.A. et Vivendi universal 

S.A. v. Argentina, n
o 

ARB/97/3, award of 20 August 2007, par. 7.5.25 and 

followings. 

 

40.6. The threshold of the substantial deprivation used to determine if there has been 

indirect expropriation is a pure question of facts regarding the impact of the 

measure taken by the Respondent on the economic value of the investor’s 

rights. 

 

40.7. In the Claimant’s case, the substantial deprivation of its investment occurred by 

the fact that Respondent’s Executive Order jeopardized the investor’s 

company, which could make profits anymore through in pursuing its normal 

economic activities. 
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40.7.1. As a matter of fact, due to the Respondent’s Executive Order, the 

Claimant ―became unable to sell his shares in Rocket Bombs Ltd [and] 

the value of shares was reduced almost to zero.‖ 

 

40.8. The question whether a transfer of property title has occurred or not, which has 

not occurred in the Claimant’s case, is not relevant. This is supported by an 

established caselaw: 

 

40.8.1. CME v. Czech Republic, partial award of 13 September 2001, ICSID 

Reports vol. 9, p. 121, par. 150 (―expropriations may be deemed to have 

occurred regardless of whether the State ―takes‖ or transfers legal title to 

the investment.‖) 

 

40.8.2. Tecnicas medioambiantales tecmed S.A. v. The United Mexican States, 

n
o
ARB(AF)/00/2, award of the 29 May 2003, ICSID Reports vol. 10, p. 

54, par. 113. 

 

40.8.3. Metalclad v. The United Mexican States (final award, n
o
 ARB(AF)/97/1, 

30 August 2000, ICSID Reports vol. 5, p. 212, par. 103: 

―[E]xpropriation under NAFTA includes not only open, deliberate 

and acknowledge takings of property, such as outright seizure or 

formal or obligatory transfer of title in favour of the host State, but 

also covert or incidental interference with the use of property which 

has the effect of depriving the owner, in whole or in significant 

part, or the use of reasonably-to-be-expected economic benefit or 

property even if not necessarily to the obvious benefit of the host 

State.‖
57

 

40.9. Moreover, if the test of proportionality is applied to the Claimant’s case, the 

Respondent’s action would not be considered proportional and appropriate 

under the circumstances of the case. 

                                                           
57

 Metalclad v. The United Mexican States (final award, n
o
 ARB(AF)/97/1, 30 August 2000, ICSID Reports 

vol. 5, p. 212, par. 103. 
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40.9.1. The Respondent’s Executive Order has an absolute effect regarding the 

Claimant’s company without any nuance.  

 

40.9.2. As it has been described in the case Tecmed v. The United Mexican States, 

(n
o
ARB(AF)/00/2, award of 29 May 2003, ICSID Reports vol. 10, p. 54), 

the Respondent has exaggerated the gravity of the situation. 

 

40.9.3. If the Respondent wished to sanction the Claimant for its economic 

activities, it could have imposed other measures, such as additional taxes, 

that would have been less extreme. 

 

41. For all the reasons previously mentioned, the Respondent committed an indirect 

expropriation by a regulatory taking, due to the effect of the Executed order issued 

which has substantively deprived the Claimant from the economic value of his shares. 

 

42. This indirect expropriation constitutes a breach of an international obligation of the 

Respondent. 

 

42.1. The Respondent breach Article 4(1) of the Agreement between the Republic of 

Oceania [Respondent] and the Republic of Euroasia for the Promotion and 

Reciprocal Protection of Investments of 1 January 1992, which goes as 

follows: 

Investments by investors of either Contracting Party may not 

directly or indirectly be expropriated, nationalized or subject to any 

other measure the effects of which would be tantamount to 

expropriation or nationalization in the territory of the other 

Contracting Party except for the public purpose. 

 

42.2. The Respondent does not have a valid and appropriate ―public purpose‖, as 

mentioned in Article 4(1) mentioned above, to justify its action. 
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42.2.1. What the Respondent qualifies as an ―illegal annexion‖ of Fairyland by 

Euroasia was in fact a peaceful referendum which represented an 

application of the right of self-determination of the people of the territory 

of Fairyland. 

 

42.2.2. The Respondent has therefore no valid justification which would qualify as 

a ―public purpose‖ as described in the Article 4(1) mentioned above. 

 

42.2.3. Because the circumstances of the case do not allow an application of the 

exception of Article 4(1), the Respondent has no justification regarding the 

breach of the provision against indirect expropriation contained in the BIT. 

.  

42.3. It should be noted that from an international perspective, the fact that Article 9 

of the Executive Order has no effect. 

 

42.3.1. Article 9 of the Execute Order goes as follows: ―This order is not intended 

to, and does not, create any right or benefit, substantive or procedural, 

enforceable at law by any party against the Republic of Oceania.‖ 

 

42.3.2. Article 9 of the Execute Order contravenes Article 32 of the International 

Law Commission’s (ILC) Draft articles on Responsibility of States for 

Internationally Wrongful Acts, entitled ―Irrelevance of internal law‖, 

which goes as follow:  

 

The responsible State may not rely on the provisions of its internal 

law as justification for failure to comply with its obligations under 

this Part.
58

 

 

                                                           
58

 International Law Commission (ILC), Draft articles on Responsibility of States for Internationally 

Wrongful Acts, with commentaries, 2001, art. 32. Available online : 

<http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf>. 
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42.3.3. Articles 9 of the Executive Order that there no effect and may not protect 

the Respondent from being liable, from an international perspective, for 

the breach of its obligation in favour of the Claimant. 

 

43. Due to the breach of the obligation previously mentioned, the Claimed is entitled to a 

compensation: 

 

43.1. Article 4(1) of the Agreement between the Republic of Oceania [Respondent] 

and the Republic of Euroasia for the Promotion and Reciprocal Protection of 

Investments of 1 January 1992 provides the following: ―Such compensation 

must be equivalent to the value of the expropriated investment immediately 

before the date on which the actual or threatened expropriation […] or other 

measure became publicly known.‖ 

 

43.2. The Executive Order was issued on 1 May 2014.  

 

43.3. The Claimant is therefore entitled to receive the value of the shares of the 

company of Rocket Bombs Ltd as of the date of 30 April 2014, the whole with 

interest. 

 

44. Conclusion: 

The Claimant was effectively indirectly expropriated by the Respondent and is thus 

entitled to compensation. 

 

Issue #6:  Claimant did not contributed to the damage suffered by his investment. 

 

45. The Respondent falsely alleged that ―the Claimant contributed to the damage 

suffered by his investment by virtue of his own conduct‖. 
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46. There is no factual basis to support that allegation in the circumstances of this 

case. 

 

47. The burden of proof regarding the establishment of facts demonstrating such an 

allegation lies on the Respondent’s shoulder. 

 

48. The Claimant did not commit any contributory negligence or fault. 

 

48.1. Article 39 of the International Law Commission’s (ILC) Draft articles on 

Responsibility of States for Internationally Wrongful Acts, with 

commentaries is entitled ―Contribution to the injury‖ and is as follows: 

In the determination of reparation, account shall be taken of the 

contribution to the injury by wilful or negligent action or omission 

of the injured State or any person or entity in relation to whom 

reparation is sought.
59

  

 

48.2. As noted by the author Borzu Sabahi, ―ILC Article 39 clarifies that the 

conduct must be either wilful or negligent, ie, showing manifest lack of 

care.‖
60

 

 

48.3. High is the standard or the threshold to potentially held the Claimant liable 

for an action that would amount to contributory negligence. 

 

48.4. The Claimant did not nor will be able to demonstrate any behaviour that 

would qualify as such. 

 

49. The Claimant rejects the Respondent’s allegation that the Claimant should have 

known that the location of its investment was located in a territory subject to 

political animosities between states for the following reasons: 

                                                           
59

 International Law Commission (ILC), Draft articles on Responsibility of States for Internationally 

Wrongful Acts, with commentaries, 2001, art. 39. Available online : 

<http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf>. 
60

 Borzu Sabahi, Compensation and Restitution in Investor-State Arbitration: Principles and Practice, 

Oxford, Oxford University Press, 2011 at page 176. 
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49.1. The Claimant’s investment backdates to February 1998. 

 

49.2. There were no manifest signs, at that time, of the upcoming political 

animosities that would later happen. 

 

49.3. The political animosities have in fact happen nearly 16 years later, which is 

almost two decades later. 

 

49.4. It was not possible for the Claimant to foresee the occurrence of these 

events. 

 

49.5. The Respondent may there not be pointed for choosing this location for its 

investment. 

 

50. The Claimant rejects the Respondent’s false allegation which mentions the 

following: 

The Claimant’s behaviour, in particular, its continued supply of 

weapons to Euroasia even after Peter Explosive should have known 

of Euroasia’s intention to incorporate Fairyland into its territory 

by direct military intervention if necessary, led to the imposition of 

sanctions upon Rocket Bombs Ltd, which resulted in the 

deterioration in the company’s financial situation 

 

50.1. This allegation is clearly mistaken when it draws a causal relation between 

the Claimant’s economic activity and the occurrence of sanctions created by 

the Respondent. 

 

50.2. These two elements are, in fact, two different economic activities conducted 

by two different legal persons. 

 

50.3. The decision to proceed with each of these activity is solely caused by the 

will of legal person that carries them. 
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50.4. The Claimant therefore did not, to take the Respondent’s exact wording,  

―contribute to the damage suffered by his investment by virtue of this own 

conduct‖ due to the fact that the sanctions were initiated by and only by the 

Respondent. 

 

51. The Claimant did not fail to abide his duty regarding mitigation of damages. 

 

51.1. This is an obligation of means, which means that the Claimant has to take 

all reasonable means to reduce its losses. 

 

51.2. The Claimant has taken all reasonable steps it could in order to reduce its 

losses when it lost its contracts due to the actions of the Respondent. 

 

51.3. The precise content of the contracts, which concerned military material, are 

confidential, by virtue of usage and customs. 

 

51.3.1. It would have therefore been unreasonable for the Claimant to try to sell 

the merchandise to other countries without breaching the confidentiality 

of the contract, which still remained valid in the Claimant’s jurisdiction. 

 

51.4. Even if the military contracts would not have been strictly confidential, it is 

unreasonable to think that the Claimant could have found another buyer for 

the exact same military material (quantity and characteristics) that would 

have constituted in alternative under the current circumstances. 

 

51.5. Even if the Claimant had hypothetically found a new buyer for the material 

that would have been interested in some material that was similar to the one 

available, the Claimant would not have been in position to adjust or to 
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litteraly ―recycle‖ its material in order to fulfill the requirements of that 

hypothetical potential buyer for the following reasons: 

 

51.5.1. As mentioned in the Request for Arbitration, ―all suppliers of Rocket 

Bombs Ltd were operating within the territory of the [Respondent]‖. 

The Claimant did not consequently possess the material to produce 

more of its merchandise or to adapt it. 

 

51.5.2. As a result of the Respondent’s actions which blocked all the 

Claimant’s supplier from delivering the require material for the 

Claimant’s production, the Claimant ―was unable to meet any of its 

contractual obligations towards entities from outside of the 

[Respondent’s territory]‖. 

 

51.5.3. As a matter of consequence, it was therefore not economically feasible 

for the Claimant to either produce new military material to sell or to 

enter into new contractual agreements with news customers involving 

similar material that would have been ―recycled‖.  

 

51.6. In the case Middle East Cement v. Egypt
61

, which involved similar 

circumstances regarding the duty to mitigate its damages when faced with a 

ban that constituted an expropriation, the Arbitral Tribunal found the 

following: 

 

51.6.1. The Arbitral Tribunal rejected the argument of the State of Egypt 

which argued that he the Claimant could have imported other types of 

cement to mitigate its losses.
62

  

 

                                                           
61

 Middle East Cement Shipping and Handling Co SA v. Egypt, Award, ICSID Case n
o
 ARB/99/6. 

62
 Ibid, par. 168-170. 
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51.6.2. The Arbitral Tribunal accepted the Claimant’s argument regarding the 

fact that this would have been unreasonable due to the fact that if was 

not economically feasible at the time
63

. 

 

51.7. Conclusion: 

Claimant did not contributed to the damage suffered by his investment 

  

                                                           
63

 Ibid, par. 168-170. 



Memorial for Claimant   Team Alias Gevorgian 

36 
 

 

 

Conclusions: 

 

In light of the above, The Claimant respectfully requests the Arbitral Tribunal to find 

that: 

 

a) Find that the Republic of Oceania has expropriated the Claimant’s investment 

by the implementation of the sanctions and introduction of Executive Order of 

1 May 2014; 

 

b) Award the Claimant compensation in value no less than 120,000,000 USD, 

with interest as of the date of issuance of the award. 

 

c) In any event, order that the Respondent shall pay for all costs related to these 

proceedings. 

 

 

 

 

Respectfully submitted on 19 September 2016 by 

 

 

                     /s/                    f 

 

 

Team Alias Gevorgian 

 
 


