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S T A T E M E N T  O F  F A C T S  

 

The Republic of Oceania and the Republic of Euroasia have ratified Vienna Convention on 

the Law of Treaties (VLCT) and the Vienna Convention on Succession of States in Respect of 

% Per cent 

Art. Article 

AtR Answer to Request for Arbitration 

Claimant Peter Explosive 

ClaM Memorial of the Claimant 

ClaR Memorial of the Respondent 

EA Environment Act of the Republic of Oceania 

Euroasia BIT 
an Agreement for the Promotion and Reciprocal Protection 

of Investments, Oceania-Euroasia Treaty 

Eastasia BIT 
an Agreement for the Promotion and Reciprocal Protection 

of Investments, Oceania-Eastasia Treaty 

EO Executive Order of the Republic of Oceania 

i.e. id est, that means 

Ltd Limited 

Ms Miss 

Mr Mister 

NEA National Environment Authority of Oceania 

No. Number(s) 

p. Page 

Para. Paragraph 

PO Procedural Order 

Record FDI International Arbitration Moot 2016 Problem 

Respondent  The Republic of Oceania 

RfA Request for Arbitration 

The Parties the Claimant and the Respondent 

UF Statement of Uncontested Facts 

v. Versus 
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Treaties (VCSST).  

 

Both the Republic of Oceania and the Republic of Euroasia, are members of the United 

Nations. 

 

On January 1, 1992 the Republic of Oceania and the Republic of Euroasia concluded the 

Agreement for the Promotion and Reciprocal Protection of Investments (the Ocenia-Euroasia 

BIT). In the same day the Republic of Oceania and the Republic of Eastasia concluded the 

Agreement for the Promotion and Reciprocal Protection of Investments (the Oceania-Eastasia 

BIT). 

 

In February 1998 Peter Explosive acquired shares in Rocket Bombs Ltd. located in the 

Republic of Oceania and became its 100% shareholder.  Company operated in arms industry 

and specialized in arms production. 

 

On July 23, 1998 the National Environment Authority (NEA) issued an environmental license 

for Rocket Bombs Ltd. It allowed Peter Explosive to start production. 

 

On August 3, 1998 the Ministry of Environment of Oceania denied the request of Rocket 

Bombs for the subsidy, which was possible to get under the Environment Act 1996 (EA).  

 

On December 23, 1998 Peter Explosive and the Ministry of the National Defence of the 

Republic of Euroasia concluded contract for the arms productions for fifteen years. It 

provided money to modernize production in Rocket Bombs Ltd. 

 

Majority of habitants in Fairyland decided in referendum in favour of secession on November  

1, 2013. On March 23, 2014 the Republic of Euroasia officially declared Fairyland a part of 

the Euroasian territory. The annexation was bloodless and peaceful.  

 

New contract for arms production between Peter Explosive and the Minister of the National 

Defence was concluded for six years on February 28, 2014 and effective of April 1, 2014. 

 

On May 1, 2014 the President of the Republic of Oceania issued an Executive Order on 
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blocking Property of Persons Contributing to the Situation on the Republic of Eastasia. It 

introduced a system of sanctions, which were applied to Rocket Bombs Ltd., as well as to 

Peter Explosive. It destroyed Rocket Bombs Ltd. and Peter Explosive could not run business.  

 

On September 11, 2015 the Claimant requested for arbitration. Before he notified the 

Oceanian Ministry of Foreign Affairs of his dispute with Oceania and of the Claimant‟s 

intention to initiate arbitral proceedings against the Respondent if Oceania fails to negotiate 

with the Claimant.  

 

The International Court of Arbitration acknowledged on September 11, 2015 the receipt of 

the Request of Arbitration. 

 

The Respondent responded to a Request for Arbitration on September 30, 2015. 
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S T A T E M E N T  O F  A R G U M E N T S  

 

I .  T H E  T R I B U N A L  H A S  J U R S I D I C T I O N  O V E R  T H E  

D I S P U T E  C O N C E R N I N G  E X P R O P R I A T I O N  C L A I M A N T ’ S  

P R O P E R T Y  U N D E R  T H E  E U R O A S I A  B I T  A N D  T H E  C L A I M S  

A S S E R T E D  B Y  C L A I M A N T  A R E  A D M I S S I B L E .   

1 The dispute is submitted to arbitration under to Article 8 of the Agreement between 

the Republic of Oceania and the Republic of Eastasia for the Promotion and 

Reciprocal Protection of Investments of 1 January 1992 (the Eastasia BIT) in 

accordance with Article 3 (MFN Clause) of the Agreement between the Republic of 

Oceania and the Republic of Euroasia for the Promotion and Reciprocal Protection of 

Investments of 1 January 1992 (the Euroasia BIT). 

2 On 23 February 2015 the Claimant, Peter Explosion notified the Oceanian Ministry of 

Foreign Affairs about his dispute with the Republic of Oceania and intention to initiate 

arbitral proceedings against the Oceania if it fails to negotiate - thereby he fulfilled the 

requirements of Art. 8 (1) and (2) of the Eastasia BIT [Record, p. 60, para. 4]. 

3 Due to this fact, on 11 September 2015 the Claimant filed at the International Court of 

Arbitration of the International Chamber of Commerce in Paris the Request for 

arbitration, regarding compensation for the Oceania‟s expropriation of his investment - 

“Rocket Bombs Ltd”. In response to the request of Claimant - Respondent challenged 

its claims in fields of jurisdiction of the ICC under the Euroasia BIT and admissibility 

of the claims pursued by Claimant [Record, RtR, p. 15-16]. An argumentation will 

follow issues which the Tribunal and the parties agreed upon [Record, PO No 1, p.29-

30].  

4 On the basis of uncontested facts and applicable law of this case - the Claimant 

submits that the honourable Tribunal has jurisdiction over the dispute concerning 

expropriation of Rocket Bombs Ltd under the Euroasia BIT (I.) and claims asserted by 

Claimant are admissible (II.).  
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1. THE CLAIMANT IS THE INVESTOR UNDER ARTICLE 1(2) AND 

THEREFORE CAN ENJOY THE EUROASIA BIT PROTECTION. 

5 The Claimant is the investor under Article 1(2) of the Euroasia BIT considering he is a 

Euroasian national (1.1.), hence the Claimant has right to bring his claim under the 

Euroasia BIT. Furthermore the Euroasian nationality of Peter Explosion cannot be re-

examined (1.2.). In addition application of the Euroasia BIT is supported by Fairyland 

reunification with the Republic of Oceania (1.3.). Nevertheless it should be pointed 

out that even illegality of the Fairyland succession will result in the Euroasia BIT 

protection (1.4.). 

1.1 The Claimant is an investor pursuant to article 1(2) of the Euroasia Bit as he is a 

national of Euroasia. 

6 The nationality is a sole requirement to qualify person as an “investor” under the 

Euroasia BIT. Article 1(2)(a) Euroasia BIT defines an “investor of the other 

Contracting State” as a natural person having the nationality of either Contracting 

Party [Euroasia] in accordance with its laws.  

7 First at all the Claimant, Peter Explosion is a Euroasian national. From 23 March 2014 

Peter Explosion has a Euroasian passport and identity card and he is recognized by 

Euroasian authorities as a national of the Republic of Euroasia as well [Record, p. 56, 

para. 4].  

8 Since as a general principle it is for each State to decide in accordance with its law 

who is its national [Micula, para. 86] the nationality of the Claimant is beyond 

question Euroasian. Also the Tribunal in Pey Casado case reached the same result 

[Pey Casado, para. 254-60]. Concluding, the Claimant possess confirmation of his 

nationality and therefore he is the investor in the light of the Euroasia BIT. 

9 In addition, it is submitted that even if the Tribunal found that has competence to 

revise nationality of Peter Explosion, the Claimant took suitable steps to fulfil 

requirements of Euroasian law. 

10 Although the Tribunal in Soufraki case decide that the Claimant lost his nationality 

under Italian law. Nevertheless the Tribunal emphasised that decide for itself whether, 

on the facts and law before it, the person whose nationality is at issue was or was not a 
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national of the State in question and when, and what follows from that finding 

[Soufraki, para. 55]. Therefore an international tribunal is not required to use strictly 

national law during the arbitration. Finally the base of decline jurisdiction was that the 

Claimant did not take any steps to possess his nationality [Soufraki, para. 76-81]. 

11 Firstly the provisions of the Euroasian Citizenship Act does not allow nationals to 

possess dual nationality [Record, PO No 2, p. 56, para. 4]. Secondly under the 

Eastasian Citizenship Law Eastasian citizens may renounce their citizenship [Record, 

PO No 3, p. 59, para. 2]. The reunification becomes effective upon the 

acknowledgement of the President of the Republic of Eastasia [Record, PO No 3, p. 

59-60, para. 2]. The Claimant after instituted a change in the Euroasian Citizenship 

Act immediately applied for Euroasian citizenship. Subsequently on 2 March 2014 the 

Claimant informed the President of the Republic of Eastasia that he declares the 

renunciation of his Eastasian citizenship via e-mail [Record, PO No 3, p. 59-60, para. 

2].Thereby the Arbitral Tribunal shall assume that Claimant take relevant actions to 

satisfied the requirements of the Ctizenship Act and consequently he has sole 

nationality of Euroasian. 

12 Concluding, Respondent does not have any evidence to successfully challenge 

citizenship of the Claimant. The nationality of Peter Explosion is confirmed by 

relevant documents and moreover his nationality is objectively lawful in the light of 

Citizenship Act. 

13 Consequently, the Claimant can seek protect under the Euroasian BIT as he has 

acquired the Euroasian nationality in accordance with Article 1(2)(a) of the Euroasian 

BIT. 

1.2 The nationality of the Claimant cannot be re-examined by the effective 

nationality. 

14 Some authors submits that in cases of dual nationality of the investor the dominant and 

effective nationality should be taken into account [Dolzer/Schreuer, p. 45-47; 

Salacuse, p. 207; Dugan/Wallace/Rubins/Sabahi, p. 300-305]. The Principle of 

“genuine rule” established the International Court of Justice (ICJ) in Nottebohm case. 

In this case ICJ held that international arbitrators have […] given their preference to 

the real and effective nationality, that which accorded with the facts, that based on 
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stronger factual ties between the person concerned and one of the States whose 

nationality is involved. Different factors are taken into consideration […] the habitual 

residence of the individual […] centre of his interests, his family ties, his participation 

in public life […] etc. [Nottebohm, para. 22] 

15 Nevertheless the rule of real and affective nationality is not applicable in treaties 

protection, because the rules of nationality in a BIT do not follow the rules of 

customary law as they pertain to the right of diplomatic protection between two states 

which have both granted nationality to the same person [Fakes, para. 69]. 

16 First and foremost, in the present case the Claimant has a sole nationality. Therefore, 

the Tribunal does not have base to compare two nationalities and the effective or 

dominate test is pointless. This view has been confirmed in Siag case - the Tribunal 

found that where there is no dual nationality a search for dominant or effective 

nationality was inapposite [Siag, para. 72]. 

17 Moreover, even if the Tribunal will come to the conclusion that Peter Explosion has 

both Euroasian and Eastasian citizenship, any test should not be apply. 

18 Firstly, if the Contracting Parties intended to set additional limitations as regards 

jurisdiction ratione personae, no doubt they would have expressly stated such 

limitations in the text of [Fakes, para. 70] the Euroasian BIT. For instance in the Art. 1 

of the Uruguay-US BIT, regarding the definition of “investor”, the Contracting Parties 

provided however, that a natural person who is a dual citizen shall be deemed to be 

exclusively a citizen of the State of his or her dominant and effective citizenship [Art. 

1, Uruguay-US BIT].  

19 According to the provisions of the Euroasia BIT the Contracting Parties did not agree 

on any additional test for determining who shall qualify as the investor. As a 

consequence any test (including the effective nationality test) cannot be apply to re-

examine the Claimant citizenship [Art. 1(2)(a), Euroasia BIT]. 

20 Finally, even if the Tribunal will find that should apply some test which will examine 

The Claimant‟s link with The Euroasia, his connection with Fairyland as Euroasian 

region is unquestionable. Fairyland historically had been part of the Republic of 

Euroasia and only for temporary period it constituted the territory of the Republic of 
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Eastasia [Record, RfA, p. 5; Record, UF, p. 35, para. 14]. Nevertheless within the right 

to self-determination people living in Fairyland decided about reunification and since 

23 March 2014 Fairyland it is a part of the Euroasian territory again [Record, UF, p. 

35, para. 14]. 

21 Peter Explosion is permanent resident of Fairyland – present Euroasian territory. 

Additionally his ancestries have been lived in this area since centuries and possessed 

Euroasian origin [Record, UF, p. 35, para. 14]. Thusly the Claimant for all his life has 

been recognised himself as Euroasian. As a consequence the Claimant is not only 

Euroasian citizen but through his strong link with Euroasian, his nationality is 

effective. 

1.3 The reunification the Fairyland with the Republic of Euroasia confirmed the 

Claimant’s right to rely on the Euroasia BIT. 

22 According to the UN Charter, which both Counteracting Countries are members, the 

Security Council‟s power is to determine the existence of any threat to the peace, 

breach of the peace, or act of aggression and shall make recommendations, or decide 

what measures shall be taken [UN Charter, Article 39]. Therefore the assessment of 

whether territory acquisition is illegal, since it is the subject of the international peace, 

belongs to a competence of the Security Council. Consequently did not fall within the 

jurisdiction of the Tribunal. 

23 Since there is no decision about illegality and no imposed sanctions of the UN 

Security Council the Tribunal should assumed that the Fairyland self-determination 

act was lawful [Record, p. 56, para. 4; UN Charter, Article 1 (2)].  

24 In addition to ensure prompt and effective action by the United Nations, its Members 

confer on the Security Council primary responsibility for the maintenance of 

international peace and security, and (…) the Security Council acts on their behalf  

[UN Charter, Article 24]. 

25 Under this provision states should refrain from any sanction in order to solve the 

problem between Euroasia and Eastasia in cooperation with UN Security Council and 

under its guidance.  
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26 Nevertheless the Republic of Eastasia on its own motion imposed on the Euroasia 

sanctions in the shape of the Executive Order from 1 May 2014, which caused damage 

on the Claimant‟s side [Record, Ex C2, p. 52; Record, RfA, p. 4-6]. By this action the 

Republic of Eastasia directly violated provisions of both the UN Charter and the 

Euroasian BIT. 

27 It should be submitted during session on 1 November 2011 the General Assembly has 

been emphasised a great importance of the issues of nationality of natural persons in 

relation to the succession. The Draft Articles on Nationality of Natural Persons in 

relation to the Succession of States with commentaries prepared by the International 

Law Commission has been recommend as a guidance to the states dealing with this 

subject [A/C.6/66/L.18; the ILC Draft]. 

28 The ILC‟s work expresses a review of State practice, precedent and doctrine [the ILC 

Statute , Article 15-17]. The purpose of the ILC Draft is codification and progressive 

development of the rules of international law concerning nationality in relation to the 

succession of States [The Preamble of the ILC Draft]. I accordance with its provisions 

persons from replaced territory have a right to option, by choosing between the 

nationality of the predecessor state and that of the successor state [Article 11(1), the 

ILC Draft]. The exercising of the option right is connected with obligation of the state 

whose nationality they have opted to grant it, on the one hand [Article 11(3), the ILC 

Draft] and the state whose nationality they have renounced to withdraw its nationality 

from such persons, unless they would thereby become stateless, on the other hand 

[Article 11(4), the ILC Draft]. Peter Explosion had the right to choose Euroasian 

nationality and the Republic of Oceania attributed its nationality to him [Record, p. 56, 

para. 4]. The Republic of Euroasia as the UN member fulfilled its duty and by an 

amendment of the Citizenship Act and provided people from Fairyland its nationality. 

Under the ILC Draft the Eastasia should automatically revoked its nationality on 23 

March 2015 without any additional notifications from the Claimant side. 

Consequently, even if the Claimant did not declare the renunciation of his Eastasian 

citizenship, it will be ipso iure counselled in the light international law. 
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1.4 Even if the Tribunal recognised Fairyland reunification as illegal, the Claimant 

can bring his claim under the Euroasia BIT. 

29 Even in case where illegality of change in territory has been confirmed by the UN, the 

principle of non-recognition cannot be applied strictly and the treaties shall be 

interpreted extensively [Happ/Wuschka, p. 246-268]. One needs to bear in mind the 

relationship between the parties in investor-state dispute resolution bears a strong 

resemblance to the relationship arising out of human rights claims against states 

[Happ/Wuschka, p. 262; International Thunderbird Gaming Corp., Thomas Wälde 

Opinion, para. 13]. Therefor in case of the state succession more important are 

protection of individual rights and limitation of legal uncertainty. that the purpose of 

the investment treaties is to protect foreign investments [Gas Natural, para. 31]. In 

order to it the Tribunal shall apply an interpretation that give full effect to the rights of 

investors and fulfil the purpose expressed in the BIT‟s preamble [Methanex, para. 

103-5; SGS, para 116; Eureko, para 248]. 

30 The support of extensive application of treaties might be found in Sanum case, where 

China‟s special administrative region Macao has been incorporated after the BIT had 

been concluded. Taking into consideration that the purpose of the BIT were protection 

the investor and development economic cooperation, the Tribunal held that the larger 

scope the Treaty has, the better fulfilled the purposes of the Treaty are in this case: 

more investors-who could not otherwise be protected- are internationally protected 

(…) [Sanum, para. 240]. In the present circumstance the exercise diplomatic 

protection from the Eastasia side it is open question now. 

31 Additionally the Euroasia and the Oceania underlined that its intention is to promote 

greater economic cooperation with respect to investment by nationals and enterprises 

and providing effective means of asserting claims and enforcing rights with respect to 

investments [Preamble, the Euroasia BIT].  

32 Consequently even if Tribunal  finds Fairyland renunciation illegal, it cannot deprive 

individual right of Peter Explosion - to be protected by the Euroasia BIT. 

33 Hence, in accordance with the aforementioned, it shall be concluded that Peter 

Explosion is the investor under Article 1 (2) the Euroasian BIT and thereby can seek 

protection of his investment - Rocket Bombs Ltd, by the Euroasian BIT. Contrary to 



Team Golunsky | Memorial for Claimant 

 

32 

 

the assertions of Respondent – it should be noted Peter Explosion is the Euroasian 

nationality – he is recognised as such by Euroasian authorities and in the light of 

Euroasian law. Due to the fact that Fairyland renunciation was lawful under 

international public law, Peter Explosion purchase Euroasian and lost Eastasia 

nationality. In any case in order to protect individual rights the Claimant can bring his 

claim on the base on the Euroasia BIT and Respondent‟s objection in this matter 

should be considered as unfounded. 

I I .  T H E  M O S T - F A V O U R E D - N A T I O N  C L A U S E  O F  T H E  

A G R E E M E N T  F O R  T H E  P R O M O T I O N  A N D  R E C I P R O C A L  

P R O T E C T I O N  O F  I N V E S T M E N T S  B E T W E E N  T H E  

R E P U B L I C  O F  O C E A N I A  A N D  T H E  R E P U B L I C  O F  

E U R O A S I A  ( “ E U R O A S I A  B I T ” )  A L L O W S  C L A I M A N T  T O  

I N V O K E  T H E  A R T . 8  O F  T H E  A G R E E M E N T  F O R  T H E  

P R O M O T I O N  A N D  R E C I P R O C A L  P R O T E C T I O N  O F  

I N V E S T M E N T S  B E T W E E N  T H E  R E P U B L I C  O F  O C E A N I A  

A N D  T H E  R E P U B L I C  O F  E A S T A S I A  ( “ E A S T A S I A  B I T ” ) .  

34 In present dispute, the Respondent raises a number of jurisdictional objections. Hence, 

the Respondent states that the Claimant should abide by obligatory pre-arbitral steps. 

However, the international practise present clearly that requirement of pre-arbitral 

steps is not mandatory.  

35 According to Schreuer, in actual practice, investors are able to avoid the application of 

such a rule of exhaustion of local remedies by invoking most favoured nation (MFN) 

clauses in the same BITs which allowed them to rely on other BITs of the host State 

that did not contain that requirement. [Schreuer,, pp. 71-94] Decisions of the Tribunals 

around the world confirmed this statement. [Maffezini, paras. 54-64; Siemens, paras. 

32-110; Gas Natural, paras.24-49; Suez I, paras. 52-66; National Grid, paras.80-93; 

Suez II, paras.52-68] Moreover, Supreme Court in the Switzerland explicitly states 

that:  a party that invokes the non-exhaustion of the pre-arbitration requirement of 

conciliation in its challenge against the award, while it had not proposed it to the other 

party during arbitration, acts abusively. [Swiss Court] The Respondent did not propose 

any solution to terminate the proceeding. Moreover, the Respondent did not react to 

the Claimant‟ notification to the Oceanian Ministry of Foreign Affairs (with copies to 
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the Ministry of Finance, Ministry of Defence and Ministry of Environmental 

Protection) of his dispute with Oceania and of the Claimant‟s intention to initiate 

arbitral proceedings against the Respondent if Oceania fails to negotiate with the 

Claimant and as of the date of filing of this Request for Arbitration, the Respondent 

has not responded. [Record, p.4]  

36 Finally, in cases where there is an MFN clause in a bilateral investment treaty (the 

“basic treaty”), all favour‟s that one Contracting State to the basic treaty gives to 

nationals of a third country by concluding a treaty with the third country (the “third – 

party treaty”) are automatically extended to the nationals of the counterparty from the 

basic treaty. [Garanti Koza, para.78]  

37 An MFN clause in an investment treaty is a promise between the two states party to 

the treaty that neither state will give to investors from any third state more favourable 

treatment than that given to investors from the other state party to the treaty. [Cole, pp. 

538-585] 

38 The Respondent argues that the MFN clause set forth in the Euroasia BIT cannot be 

invoked to import the abovereferred dispute settlement clause. This argument is wrong 

and should be dismissed on the following grounds: (1) Claimant is entitled to rely on 

provisions provided in the Eastasia BIT; (2) the language of the MFN clause in Art. 

3(1) of the Eastasia BIT constitutes the more favourable treatment to which Claimant 

is entitled (3); the MFN clause providing for an express agreement on dispute 

resolution settlement provides in Art. 8 of the Eastasia BIT; (4) if the Oceania and 

Eastasia do not want to rely on MFN clause in Eastasia BIT, they would expressly 

exclude this provision in the Treaty as it is a practise in international investment law. 

2. The Claimant is entitled to rely on provisions provided in the Eastasia BIT. 

39 By providing MFN clause in Euroasia BIT Oceania has given consent to treat 

Claimant as a national under the Treaty. At the time of the conclusion of the 

Agreement between Oceania and Rocket Bombs Ltd, Fairyland (homeland of board 

director, Peter Explosive) was a part of Eastasia territory. However current dispute has 

aroused after a declaration of annexation of Fairyland to Euroasia. [UF, paras. 16-19] 

Moreover, Euroasian authorities recognised Peter Explosive, CEO of Rocket Bobs 

Ltd., as a national of the Republic of Euroasia. [PO2, para.4]  
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40 If the Tribunal find out problems with an indication of the binding Treaty, an 

international practise provides a rule in which investors are able to rely on other BITs 

of the host State that did not contain an obligation to use a domestic court before 

arbitration. [Schreuer, p.74] Following this statement, Scharzenberger stated that party 

is entitled to claim all rights and favours extended by the granting State to the third 

State. [Schwarzenberger, p.204] In Garanti Koza v Turkmenistan the tribunal went 

even further by allowing a claimant to use an MFN clause to „import‟ a State‟s consent 

to a particular arbitral forum found in another BIT. [Garanti Koza, para.47] Hence, the 

Claimant is entitled to rely on provision encompassed within Eastasia BIT. 

41 Therefore, the Claimant is entitled to benefit from provisions contain in Eastasia BIT 

and rely on MFN clause. 

3. The language of the MFN clause in Art. 3(1) of the Euroasia BIT constitutes the most 

favourable treatment to which Claimant is entitled. 

42 Art. 3(1) of the Euroasia BIT reads as follows: 

43 Each Contracting Party shall, within its own territory, accord to investments made by 

investors of the other Contracting Party, to the income and “activities related to such 

investments and to such other investment matters” regulated by this Agreement, a 

“treatment” that is no less favourable than that accorded to its own investors or 

investors from third-party countries. [Record, p.41] 

44 The MFN clause contained in Art. 3(1) of the Euroasia BIT clearly states an obligation 

to treat the Claimant on the same ground as investors from contracting party of 

Oceania. Unfortunately, the Respondent did not follow this rule and imposed sanctions 

on the Claimant by the Executive Order of 1 May 2014. In fact, Rocket Bombs was 

the only company involved in arms trade with the Republic of Euroasia and only 

company designated by the sanctions in this area of production. [PO2, para.6; UF, 

para.17] Moreover, the Art.3 (1) of the Euroasia BIT stand for special requirements 

for referring to MFN clause. Hence, phrase activities related to such investments and 

to such other investment matters must be explained by a meaning encompassed in 

Tribunal judgments and ordinary meaning. 
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45 The main aim of MFN clause is to help establish equality of competitive opportunities 

between foreign investors from different countries and to protect them from 

discrimination. [Faya, pp.159-191] Art. 31(1) of the Vienna Convention requires that: 

treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and 

purpose. 

3.1 The language of the MFN clause in Art. 3(1) of the Eastasia BIT constitutes the 

most favourable treatment to which Claimant is entitled and provides for 

procedural treatment. 

46 Firstly, it has to be considered a meaning of word treatment in the light of an 

international practise. The purpose of the MFN clause is to extend a treatment to the 

beneficiary of the clause when it is granted. [Thulasidhass, p.8] As Douglas stated 

[t]he MFN clause does not, in truth, operate automatically to „incorporate‟ provisions 

of a third treaty so that all that remains for a tribunal to do is to interpret the amended 

text of the basic treaty. [Douglas, p.105] 

47 However, word “treatment” is not defined in the Euroasia BIT. According to Preamble 

of the Euroasia BIT, Party/parties/each party agreed to the treatment which will 

stimulate the flow of private capital and the economic development Parties. [Euroasia 

BIT, the Preamble] Moreover, resort to the ordinary meaning of such term [VCLT, 

para.31] in the field of investment arbitration suggests that it can encompasses both 

the rights and privileges granted, as well as the obligations and burdens imposed, by a 

Contracting State on investments belonging to investors covered by the Treaty. [Suez 

II, para.55] 

48 By denying such access to the Claimant, Oceania discriminated Rocket Bomobs Ltd., 

which is forbidden precisely by operation of the MFN clause incorporated into the 

treaty. In effect, the purpose of such clauses is to insure the beneficiary (i.e. Rockets 

Boobs LTD.) against discrimination, [Yearbook, p.12] which may take place in 

connection with both material and procedural treatment. 
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3.2 Phrase activities related to such investments and to such other investment 

matters encompassed in the MFN clause entitled the Claimant to benefit from 

Art.8 of the Euroasia BIT because phrase related to jurisdictional matters. 

49 Secondly, it must be established what a phrase activities related to such investments 

and to such other investment matters encompassed in MFN clause actually means. 

This phrase should be understood in accordance with a common understanding of 

MFN clause in which State undertakes and obligation towards another State to accord 

most-favoured treatment in an agreed sphere of relations. [Draft Article, Art.4] In 

Plama case Tribunal stated that treaties between one of the Contracting Parties and 

third States may be taken into account for the purpose of clarifying the meaning of a 

treaty‟s text at the time it was entered into. [Plama, para.195] Moreover, MFN clause 

can only attract matters belonging to the same category of subject matter and that the 

question can only be determined in accordance with the intention of the Contracting 

Parties as deduced from a reasonable interpretation of the Treaty. [Ambatielos Report, 

pp.83-153] In the Preamble of the Euroasia BIT party agreed that: Agreeing that a 

stable framework for investment will maximise effective utilization of economic 

resources and improve living standards. [Euroasia BIT, the Preamble] Hence, those 

activities related to such investments and to such other investment matters involved 

every area which help to maintained and maximized matters related to investments. 

50 Moreover, Tribunal in Maffezzini case has invoked the ejustem generis principle. 

[Maffezini, paras.54-56] The principle simply means that, when in a provision, general 

words follow special words then the general words shall be understood to belong to 

the same category as indicated by the special words. [Draft Article, p.27, para.1] 

Moreover, in the Ambatielos case Tribunal stated that the most-favored nation clause 

can only attract matters belonging to the same category of subject as that to which the 

clause itself relates. [Ambatielos, para.107] 

51 Therefore, a phrase activities related to such investments and to such other investment 

matters implicates every matters which are encompassed in the Treaty. Hence, this 

meaning exceed also to a jurisdictional matter. 

52 Tribunal in Suez case stated that from the point of view of the promotion and 

protection of investments, it is obvious that dispute settlement is an integral part of the 

investment protection regime that Oceania and Euroasia have envisaged to attract 



Team Golunsky | Memorial for Claimant 

 

37 

 

foreign investment. [Suez I, para.57] Additionally, the tribunals in Maffezini v.Spain 

and Siemens v. Argentina  ruled that MFN clause is applicable to all matters including 

dispute settlement provisions within a treaty framework.[Maffezini, paras.54-56; 

Siemens, para.96] 

53 To conclude, the Claimant is entitled to invoke art.8 of the Euroasia BIT rely on MFN 

clause due to a literally meaning and aim of this clause. 

4. The MFN clause providing for an express agreement on dispute resolution 

settlement stated in the Art. 8 of the Eastasia BIT. 

54 The Respondent denies that the Arbitral Tribunal has jurisdiction over this case. [RtR, 

p.15] However, the international practise, including many Tribunal‟ decisions, 

[Hochtief, paras.59-76; Impregilio, para.58; Maffezini 54-56; Teinver, paras.166-167] 

shows that MFN clause is applicable to all matters including dispute settlement 

provisions encompassed in the Treaty. 

55 Taking cue from the above consideration of all matters and its application to 

administration of justice the Maffezini Tribunal concluded that: today dispute 

settlement arrangements are inextricably related to the protection of foreign investors, 

as they are also related to the protection of rights of traders under treaties of 

commerce. [Maffezini, para.54] And therefore, the Tribunal ruled that: [I]f a third-

party treaty contains provisions for the settlement of disputes that are more favourable 

to the protection of the investor‟s rights and interests than those in the basic treaty, 

such provisions may be extended to the beneficiary of the most favoured nation clause 

as they are fully compatible with the ejusdem generis principle. [Maffezini, para.56] 

Similarly, the ICSID Tribunal in Siemens v. Argentina recognised the applicability of 

MFN clause to dispute settlement provisions reinforcing the interpretative approach 

followed by the Maffezini Tribunal. [Siemens, para.132] Therefore, the Claimant may 

rely on Art.8 of the Eastasia BIT as a more effective way to settle his claim. As 

Oceania and Rocket Bombs Ltd. are in conflict now, there is no possibility for the 

Claimant to effectively and quickly reach an agreement with Oceania. Moreover, it is 

more impossible as far as there is a severance of diplomatic relations between Oceania 

and Republic of Euroasia. If he Claimant set forth appellation to the Arbitral Tribunal 

to the home state court of Oceania, there will be no objective judgment for the 

Claimant as Oceania may want to do everything against the Claimant. 



Team Golunsky | Memorial for Claimant 

 

38 

 

56 Tribunal in RosInvest case stated that he fact that the operation of the MFN provision 

would broaden the scope of the jurisdiction of the tribunal is a normal result of the 

application of MFN clauses, the very character and intention of which is that 

protection not accepted in one treaty is widened by transferring the protection 

accorded in another treaty. [RosInvest, para.131] Moreover, Tribunals in Impregilio 

SpA case and Hochtief case both found that MFN clause can extend to dispute 

resolution. [Imregilio, paras.59-76] Finally, Tribunal in Trinver case admitted that 

MFN clauses is used to import dispute settlement clauses from other BITs in order to 

bypass procedural pre-conditions to arbitration such as the exhaustion of domestic 

remedies or certain waiting periods and that this is a common practise through many 

States. [Teinver, para.154] 

57 To conclude, the provisions of Article 3(1) of the Euroasia BIT should be interpreted 

to extend to the right of investors to submit disputes to arbitration. In the light of 

Tribunal decision, MFN clause can be extending to dispute resolution matters and is 

commonly used by many States. Therefore, the Claimant is entitled to rely on Art. 8 of 

the Eastasia BIT because this is the only workable way of reaching an agreement 

between the Parties. 

5. If the Oceania and Eastasia had not wanted to rely on MFN clause in Eastasia BIT, 

they would have expressly excluded this provision in the Treaty as it is a practise in 

international investment law. 

58 The Claimant relies on MFN clause in his claim. [RfA, p.3] The Respondent stated 

that Claimant may not invoke Article 3 of the Euroasia BIT without giving any 

arguments. [RtR, p.15] The Eastasia BIT does not exclude the application of MFN 

clause in relations between the Parties of his Treaty, including Oceania and Peter 

Explosive. 

59 An international practise shows that when Parties of an agreement want to restrict 

using of MFN clause, they just explicitly consent of exclusion of this clause in the 

agreement between them. Many of the Bilateral Investment Treaties contain such an 

exclusion. [Polish Agreements]     
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60 The Agreement between the Government of the Republic of Albania and the 

Government of the Republic of Poland on the Reciprocal Promotion and Protection of 

Investment in Article 3 states that: 

61 “The treatment of the most favoured nation shall not apply to privileges which either 

Contracting Party accords to investors of a third state because of its membership in, or 

association with a free trade area, a customs union, common market or organisation 

for mutual economic assistance or to an existing or future convention on the avoidance 

of double taxation or a convention on other fiscal matters.” 

62 If the Respondent did not want to let the Claimant use the most favoured nation clause, 

he would insert this clause into the Agreement for the Promotion and Reciprocal 

Protection of Investments between the Republic of Oceania and the Republic of 

Eastasia. In fact, the Respondent did not limit the application of the MFN clause by 

the Claimant. Therefore, the Claimant is entitled to rely on the MFN clause in his 

statement.  

63 To conclude, the Claimant is entitled to invoke the art.8 of the Eastasia BIT by relying 

on the MFN clause in the art.3 of the Euroasia BIT. International practise gives strong 

support to the arguments as stated above.  

I I I .  T H E  C L A I M A N T ’ S  I N V E S T M E N T  W A S  E X P R O P R I A T E D  

B Y  T H E  R E S P O N D E N T .  

64 The Executive Order of the President of the Republic of Oceania of 1 May 2014 

introduced sanctions in the Claimant‟s investment, which caused complete standstill in 

arm production in the Claimant‟s investment. They had devastating effect on the 

Claimant‟s investment, and thus amount to an act of expropriation, in breach of the 

Article 4 of BIT (1). Moreover, the Respondent acted contrary to the purpose of the 

BIT and against the rules of the international law (2). 

6. The Respondent has violated the Article 4 of the Oceania-Euroasia BIT by indirectly 

expropriating the Claimant’s property.  

65 The Article 4 of the Oceania-Euroasia BIT provides: 

66 „Investments by investors of either Contracting Party may not directly or indirectly be 

expropriated, nationalized or subject to any other measure the effects of which would 
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be tantamount to expropriation or nationalization in the territory of the other 

Contracting Party except for the public purpose.” [Record, Euroasia BIT, p. 42] 

67 In order to recognize expropriation, we shall determine which state‟s conduct may 

indicate expropriation. The MIGA Convention gives us exemplary definition of 

expropration : „any legislative action or administrative action or omission 

attributable to the host government which has the effect of depriving the holder of a 

guarantee of his ownership or control of, or a substantial benefit from, his 

investment.”   [MIGA, art. 11] This definition binds both countries, the Republic of 

Oceania and the Republic of Euroasia, since in accordance with the Article 9 para. 7 of 

the Oceania-Euroasia BIT, this is also source of law in present dispute.   

68 In present case there is no doubt that the Respondent‟s legislative action, which led to 

destruction of the Claimant‟s investment, amounted to indirect expropriation. Firstly, 

it resulted in diminution of the value of investment and shares (1.1). Secondly, it 

deprived expected benefit of property (1.2).  Moreover, it radically neutralize 

enjoyment of its investment and, as a consequence, it rendered property rights useless 

(1.3).  

6.1 Measure implemented by the Responded caused loss of value of investment and 

shares. 

69 By virtue of the Executive Order of the President of the Republic of Oceania, which 

applied sanctions as part of an international response to annexation of Fairyland to the 

Republic of Euroasia, all suppliers terminated cooperation with Rocket Bombs Ltd. 

[Record, RfA, p. 5] Company could not meet contractual obligations made with the 

Republic of Euroasia. In consequence, shares of company became almost worthless 

and due to the Executive Order, it was not possible to sell them. [Record, UF, para. 17, 

p. 36] 

70 This is undisputed under international law that indirect expropriation occurs when 

measures of State result in significant depreciation of the  value of the assets of a 

foreign investor. [UNCTAD, p. 2] There is no obligation of physical taking of 

property by State to determine if there is expropriation. [Tecmed, para. 116] 

Nevertheless, what is important in this issue, this deprivation needs to be significant as 
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many tribunals recognized. In that case, value of shares was reduced almost to zero 

[RfA, p.5], what is severe enough to constitute a substantial deprivation. 

71 Issue of decreasing value of investment by State‟s actions were important to recognize 

that expropriation occurred in CME Czech Republic B V v. The Czech Republic case. 

In this case the CME  actions caused destruction of Claimant‟s operations - left it with 

assets, but without business. [CME, para. 591] The Tribunal found that: “What was 

touched and indeed destroyed was the Claimant's and its predecessor's investment as 

protected by the Treaty. What was destroyed was the commercial value of the 

investment…” [CME, para. 591]  

72 Similarly, in Middle East Cement v. Egypt case, the Claimant was deprived significant 

part of his investment. By measures of the Respondent, the Claimant was deprived 

rights granted under the License. The Tribunal found that the Respondent‟s actions 

deprived the investor parts of value of its investment what amounts an expropriation. 

[Middle East Cement, para. 107] Its is important to examine if due to the actions of the 

Respondent, the assets involved have lost their value or economic use for their holder 

and the extent of the loss. [Pope Talbot, para. 102-104]. According to the Tribunal in 

S.D. Myers v. Canada case, an  expropriation  usually  amounts  to  a  lasting  removal  

of  the  ability  of  an  owner  to  make use  of  its  economic  rights. [S.D. Myers, para 

283] In this case deprivation had also a permanent character, since the Executive 

Order did not state date of termination of implemented sanctions.  

6.2 Adoption of the Executive Order deprived reasonably expected benefit of 

property. 

73 The Claimant ran prosperous business – concluded many contracts with suppliers from 

the Republic of Oceania and opened many new fabrics. Contract with the Republic of 

Euroasia gave stability to Rocket Bombs Ltd. Company provided work for many 

people from Valhalla and was one of the largest arms producers in Oceania. [Record, 

UF, para. 11-12, p. 34] Business was profitable and enjoyed stability of the legal and 

business environment, which created right of investor to  expect benefits of property. 

The Respondent did not fulfill its paramount obligations to establish and maintain an 

appropriate legal, administrative, and regulatory formative framework for foreign 

investment. [Reisman/Sloane, p. 130]‟ 
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74 As Tribunal found in CME v. The Czech Republic case, expropriation may be found 

when the State‟s measures effectively neutralize the benefit of the property of the 

foreign owner. [CME, para 365] Additionally, in Metalclad v. Mexico case the 

Tribunal found that expropriation occurs when investor is deprived reasonably-to-be 

expected economic benefit of property even if not necessarily to the obvious benefit of 

the host State. [Metalclad, para 103] The legal title to the property does not have to be 

affected, interference of a State in the enjoyment of its benefits indicate expropriation 

and require compensation under international law. [Tippetts, para. 225] Similarly, in 

Santa Elena v. Costa Rica case, the Tribunal held that expropriation occurs when the 

effect of the measures taken by the state deprive the owner access to benefit. [Santa 

Elena, para. 77]  

75 Furthermore, the Tribunal in RFCC v. Morocco case held that indirect expropriation 

exists when state‟s measure has such intensive effect that reduces and/or removes the 

legitimate benefits related with the use of the rights targeted by the measure to an 

extent that they render their further possession useless [RFCC, para 69, cited in 

Dolzer/Schreurer, p. 114], what without doubts occurs in present case.  

6.3 The Respondent’s conduct neutralize enjoyment of its investment and rendered 

property rights useless. 

76 As a result of the Respondent‟s action, the Claimant was unable to run his business as 

he did before. The legal title was not affected, but implementing of the Executive 

Order caused a standstill in production in the Claimant‟s business. This greatly affects 

enjoyment of the Claimant‟s investment and since the Claimant cannot cooperate with 

suppliers and run his business - it rendered his property rights useless. 

77 Indirect expropriation may occur if state‟s action denies property owners enjoyment of 

its investment. [ITT v. Iran cited at Muchlinski/Ortino/Schreuer,  p. 426] The criterion 

is reaffirmed in Lauder v. Czech Republic [Lauder, para 200] and Tecmed v. Mexico 

cases [Tecmed, para 115]. Moreover, in many of cases the Tribunals established that 

substantial deprivation, which occurred in that case (determined earlier), is concurrent 

with situation when enjoyment of the property is effectively neutralized.  [CMS, para 

262]  
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78 Furthermore, the Tribunal in Starrett Housing v. Iran case held that expropriation 

occurs when measures taken by a State can interfere with property rights to such 

extent that these rights are rendered so useless that they must be deemed to have been 

expropriated. [cited at Muchlinski/Ortino/Schreuer, p. 456-426] The Executive Order 

rendered the Claimant‟s investment useless since the Respondent could not conduct 

the business or sell it, thus it is unlawful expropriation under the Article 4 of the 

Oceania-Euroasia BIT.  

7. The Respondent acted contrary to the purpose of the BIT and against the rules of the 

public international law. 

79 The Claimant asserts that the Respondent tried  to cover expropriation by the 

Executive Order (2.1).  Moreover, countermeasures adopted by the Respondent are 

unreasonable and illegal under international public law (2.2). 

7.1 The Executive Order aimed to cover expropriation. The Respondent has the 

obligation to pay compensation.  

80 The Respondent argue that exercised its sovereign powers to maintain international 

peace and security [Record, AtR, p. 16], but in the Respondent‟s conduct, there is no 

public purpose, as well as they are not regulatory measures. The Respondent 

obviously not aimed at protecting these values. 

81 The Claimant recognizes that the Respondent has right to enact regulatory measures, 

since government must be free to act in the broader public interest. [Feldman, para. 

103] However, the Respondent‟s conduct lacks the requirement of reasonable 

governmental regulation.  Such act was not necessary for public health, safety, morals 

or welfare [Cristie, p. 307] and thus it should be considered as expropriatory action. 

82 The Tribunal should consider effects of the Respondent‟s measure. As the Tribunal 

found in Tippetts case - the intent of the government is less important than the effects 

of the measures on the owner, and the form of the measures of control or interference 

is less important than the reality of their impact.” [Tippetts, para. 225] In Santa Elena 

v. Costa Rica case the Tribunal found that expropriatory environmental measures – no 

matter how laudable and beneficial to society as a whole – are, in this respect, similar 

to any other expropriatory measures. [Santa Elena, para. 72] The Respondent‟s act had 
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expropriatory effect on the Claimant‟s investment and therefore the Respondent 

undoubtedly has an obligation to pay compensation.   

83 The Ocenia-Euroasia BIT states that expropriation is illegal under the BIT except for 

public purpose, which raise right to compensate. [Record, Euroasia BIT, p. 42] Even 

the Tribunal does not find that the Respondent implemented reasonable regulatory 

measures, the Respondent may argue existence of public purpose. To recognize public 

purpose exception, we shall verify if the Respondent used proportionality test. 

Principle of proportionality is unwritten rule applied by European Court of Human 

Rights and its applied to the property right of an investor, since right to own property 

and to not to be arbitrarily deprived of property is established in the Article 17 of the 

Universal Declaration of Human Rights. 

84 James and Others v. UK case is relevant case where the Court of Human Rights found 

that there must also be a reasonable relationship of proportionality between the means 

employed and the aim sought to be realised. [James, para. 50] This criterion is also 

reaffirmed in cases versus Argentina: Azurix [para. 311], CMS, LG&E, Sempra. 

Actions or measures of state should be proportional to the public interest which is 

protected and to the protection legally granted to the investment. [Tecmed, para. 122] 

The Tribunal in Sporrong case found that a fair balance must be struck between the 

demands of the general interest of the community and the requirements of the 

protection of the individual‟s fundamental rights. [Sporrong, para 69, also in 

Brumarescu, para 78] Deprivation in public purpose should be proportionate, but 

proportionality test was not taken in the present case. 

85 Moreover, as the Tribunal in Continental Casualty v. Argentina case found that 

“public peace”  can  be threatened by actual or potential insurrections, riots and violent 

disturbances of the peace. [Continental Casualty, para. 174] It did not occur in the 

Republic of Oceania, what makes the Respondent‟s conduct unreasonable and confirm 

that the Executive Order aimed to expropriate the Claimant‟s investment, what 

requires compensation under international public law. 



Team Golunsky | Memorial for Claimant 

 

45 

 

7.2 The Respondent adopted unreasonable countermeasures and acted illegal under 

international public law. 

86 Both, the Republic of Oceania, as well as the Republic of Eastasia, are members of the 

United Nations, what obligated them to act with respect to the acts of this 

organization. The Respondent argues that was obligated to adopt sanctions under the 

principles of public international law [Record, AtR, p. 16]. However, there was no 

resolution which obligate the Republic of Oceania to impose such countermeasures. 

Moreover, the countermeasures were illegal under the A/56/589 Resolution about 

responsibility of States for internationally wrongful acts.  

87 The Resolution contains that injured state may take countermeasures against a state 

which was responsible for an internationally wrongful act. Before that, injured state is 

obligated to call responsible state to fulfill its obligation, notify decision about 

countermeasures and offer to negotiate it with injured state [A/56/589, art. 52]. This 

apply also to another states than injured, who can impose countermeasures, if the 

obligation breached is owed to a group of States including that State, and is 

established for the protection of a collective interest of the group or the  obligation  

breached  is  owed  to  the  international  community  as  a whole. [A/56/589, art. 54] 

88 Firstly, the Respondent should have not acted in this way since annexation was legal 

in light of the public international law. The referendum was on 1 November 2013 and 

the majority decided in favour of secession. [Record, UF, para. 14] People living in 

Fairyland used their right to self-determination. All process held in peaceful way. 

Annexation cannot be find as an internationally wrongful act. 

89 Secondly, the Respondent has no right to impose countermeasures according to article 

54 of the Resolution. There is no state interest, since the annexation did not concern 

the Republic of Oceania. Moreover, the Respondent did not apply pre-steps to impose 

sanctions, which is obligated accordingly to the article 52 of Resolution.  

90 Even the Tribunal recognize the right of the Respondent to impose countermeasures, 

they are not commensurate with the injury suffered, taking into account the gravity of 

the internationally wrongful act and the rights. [A/56/589, art. 51] The Executive 

Order aimed to expropriate the Claimant‟s investment, especially if we take into 
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consideration that the Claimant was the only company in the arms production sector, 

which was affected by the Respondent‟s countermeasures. 

I V .  I N  T H E  L I G H T  O F  T H E  C L E A N  H A N D S  D O C T R I N E  T H E  

C L A I M A N T  M A D E  A  P R O T E C T E D  I N V E S T M E N T .  

91 In the light of the “clean hands” doctrine the Claimant made a protected investment 

and fulfilled all requirements from the clean hands doctrine because his behavior is 

free from unfair conduct: Claimant conducted his business in accordance with the laws 

of the host state (1). Moreover, Claimant fulfill all requirements stated in the 

Environment Act 1996 (2). Hence, if the Tribunal does not allow the aforementioned 

arguments, the Tribunal will have an opportunity to suspend the proceeding until there 

will be a final decision on the bribery case. 

8. The Claimant fulfills the requirement from the clean hands doctrine. 

92 The clean hands doctrine is an important principle of international law that has to be 

taken into account whenever there is evidence that an applicant State has not acted in 

good faith and that it has come to court with unclean hands. [Report 57
th

 ed., para. 

236] 

93 The Claimant conducted his business legally by obtaining licence and fulfilling the 

requirements stated in the Environment Act 1996. [Record, UF, para. 13] The 

Claimant should not be a “victim” just because he has concluded contract with the 

Ministry of National Defence, John Defenceless. [Record, UF, paras. 9-10]. Moreover, 

the Claimant has not been yet convicted on any crime regarding bribery. 

8.1 The Claimant conducted his business in accordance with the laws of the host 

state. 

94 The Article 1.1 of the Eastasia BIT states that investments should be made “in 

accordance with the laws and regulations” of the host state. The Claimant conducted 

his business in accordance with the laws of the host state Peter Explosive secured an 

environmental license from the National Environment Authority of Oceania. [Record, 

UF, para. 6] Therefore, the Claimant complied with the clean hands doctrine. [Moloo, 

p.1-2] The Claimant submits that Peter Explosive did not violate any law of Oceania 

by taking part in a private meeting with the President of the National Environment 
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Authority. Court in the R v Somerset County Council stated that an individual is 

entitled to do anything the law does not prohibit while authorities are only entitled to 

do whatever is expressly justified by law. Moreover, the Claimant acted in good faith 

because his main aim was to improve the living standards of the Fairyland inhabitant 

by giving them place to work.[Record, UF, para. 12] 

95 The Respondent did not prove the guilty of the Claimant. [Record, AfR] The Tribunal 

in Gustav F W Hamester GmbH & Co KG v. Republic of Ghana made clear that the 

clean hands doctrine is a general principles that exist independently of specific 

language to this effect in the Treat.  The applicable BIT in that case, however, 

contained an express provision requiring compliance with the laws of the host state at 

the time that the investment is made. For the purposes of deciding on its jurisdiction, 

the tribunal ultimately found that the respondent ha[d] not fully discharged its burden 

of proof" in relation to the alleged fraudulent conduct of the claimant as it related to 

the initiation of the investment.
1
 [Hamester, paras. 124; 131-132] In present case, the 

Respondent also failed to prove the guilty of the Claimant. 

96 To conclude, Peter Explosive is entitled to do anything not prohibited by law.  

Therefore, the Claimant conducted his business in accordance with the laws of the 

host state. 

8.2 Claimant fulfill all requirements stated in the Environment Act 1996. 

97 The Respondent imposed many obligations under the Environment Act 1996 which 

costs a lot and was almost unattainable for the Claimant. The Claimant without 

financial resources to finance the adjustment of Rocket Bombs‟ production line, as the 

required environmental – friendly technology posted in the Environment Act 1996 was 

too expensive. [Record, UF, para. 4] Even though, the Claimant with huge effort, 

complied with those requirements. [Record, UF, para. 13]  

98 As the Claimant‟ business became more and more profitable, the Claimant started to 

modernize the production line and adjust it to the requirement set forth in the 

Environment Act 1996. This shows that the Claimant always, as far as it possible, 

follow the law. In the Phoenix Action case the Tribunal stated that States cannot be 

                                                                        
1 Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, 1 123 (June 18, 2010), 

http://ita.law.uvic.ca/documents/ Hamesterv.GhanaAward.pdf, paras.131-132 
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deemed to offer access to the court to investments not made in good faith. [Pheonix 

Action, para. 106]  

99 To conclude, the Claimant fulfilled the requirement from the clean hands doctrine. He 

acts in good faith and conducts his business in accordance with the laws of the host 

state. 

9. Alternatively, if the Tribunal does not allow the aforementioned evidences, the 

Tribunal will have an opportunity to suspend the proceeding until there will be a 

final decision on the bribery case. 

100 If the Tribunal considers that the aforementioned arguments are improper, the Tribunal 

will have an opportunity to suspend the proceeding.  On 23 June 2015, the General 

Prosecutor‟s Officer initiated criminal proceedings against the Claimant, but no 

decision has been yet made in that case.  

101 According to the Article 2 of the Euroasia BIT provides for the admittance of 

investments in accordance with its legislation of each Contracting Parties and affords 

such investments full protection and security, among other measures. [Record, 

Euroasia BIT, Art. 2] Therefore, the investments must satisfy the legal provisions of 

the receiving country to deserve protection under the BIT. Hence, an illegality by 

definition cannot satisfy the conditions necessary to activate the protections given by 

the BIT. Tribunal in the Inceysa Vallisoletana v. El Salvador stated that BIT does not 

guarantees any protection where investor act illegally.  

102 Contrary to that, the Claimant has not been prosecuted yet. Without precluding the 

innocence or lack thereof of the claimant despite this damning evidence we would 

hope that this tribunal in light of the facts to, at the very least, suspend its proceedings 

until such a time as the bribery case will be determined because the decision therein 

will be of great importance to these proceedings.  

103 To sum up, the Claimant has not been yet prosecuted, therefore the Tribunal may 

suspend the proceeding until there will be a final decision on the bribery case.  

104  To conclude, if the Tribunal does not allow the aforementioned evidences, the 

Tribunal will have an opportunity to suspend the proceeding until there will be a final 

decision on the bribery case. 
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105 In the light of the “clean hands” doctrine the Claimant made a protected investment 

and fulfilled all requirements from the clean hands doctrine because his behavior is 

free from unfair conduct. Moreover, if the Tribunal does not allow the aforementioned 

arguments, the Tribunal will have an opportunity to suspend the proceeding until there 

will be a final decision on the bribery case. 

V .  C L A I M A N T  D I D  N O T  C O N T R I B U T E  T O  T H E  D A M A G E  

S U F F E R E D  B Y  H I S  I N V E S T M E N T .  

106 The Respondent prevented the Claimant from doing business by imposing sanctions. 

As a result, the Claimant was unable to complete his contractual obligation to his 

customers, hence, the Respondent is responsible for the Claimant‟s harm and should 

suffer the consequences. Meanwhile, the Respondent argues that the Claimant 

contributed to the damages suffered by his investment by virtue of his own conduct. 

This argument is wrong and should be dismissed on the following grounds: (1) the 

Claimant does not fulfil the requirements for the contributory negligence; (2) the 

Claimant‟s conduct involved due care; (3) If the Tribunal dismisses all the arguments 

stated above, the Tribunal may consider that the Claimant contributed to the creation 

of damage. 

10. The Claimant does not fulfil the requirements for the contributory negligence. 

107 The Respondent‟s allegations are: (i) the Claimant‟s contribution to the damage was to 

supply weapons to Euroasia and (ii) the Claimant should have known Euroasia‟s 

intention to incorporate Fairyland into its territory by direct military intervention. In 

the light of the international practice it is a fault statement. Both of these allegations 

cannot be treated as elements of the causal link.  

108 The Claimant leads his business in accordance with the applicable law and in 

compliance with the provisions of the BITs. The Claimant obtained the licenses and 

complied with the legal requirements set forth in the Environmental Act 1996. Despite 

that, the Respondent imposed the sanctions as he viewed the Claimant‟s business as 

unlawful. [Record, p.5] In fact, the sanctions were a direct cause to the Claimant‟s 

damage. Tribunal in Yukos case stated that there should be a sufficient causal link 

between any willful or negligent act or omission of the Claimant to argue that there is 

a contribution to the damage. [Yukos, para.1599] Directly after the annexation of 
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Fairyland to the Republic of Euroasia, the Republic of Oceania imposed sanctions on 

the Claimant. [Record, p.5] Those sanctions caused resulted in: lack of workplace for 

people from Fairyland, loss of Claimant‟s customers, and inability to meet any 

contractual obligations by the Claimant. As a result, the Claimant suffered a loss.  

109 The Claimant‟s conduct may be examined by the test of reasonableness which helps to 

determine whether the Claimant‟s conduct can be considered negligent or imprudent. 

[Ripinsky & Williams, p.315] The Claimant‟s conduct was lawful and should not be 

treated as imprudent. On the other hand, the reasonableness test can be used in the 

context of investment treaty arbitration to evaluate State conduct. [Bjorklund, p.211] 

As Ontario points out, the concept of reasonableness may be used to protect foreign 

investors vis-à-vis unjust or irrational treatment afforded to them by the other State. 

[Ortino, p.33] Sanctions were imposed only on Rocket Bombs Ltd and Peter 

Explosive (the only one entrepreneur in the arm sector). [Record, p.5] Moreover, 

Sadurski stated that a category of reasonableness plays role of a certain safety valve 

the aim of which is to prevent consequences which are manifestly undesirable. 

[Sadurski, pp.129-130] Therefore, this test is constructed to examine the Respondent‟s 

behavior as a contribution to the damage.  

110 The Claimant does not fulfil the requirements of the contributory negligence, hence, 

he is not responsible for the consequential harm.  

11. The Claimant’s conduct involved due care. 

111 The Respondent‟s objection that the Claimant should have foreseen the military 

invasion is inadequate. The Claimant was not aware of the plans of the Republic of 

Euroasia and had no possibility to become aware. The agreement was concluded in 

1999 and the annexation referendum took place later, in 2013. Moreover, the 

intervention of Euroasia in Fairyland was at the time of expiry of the 15-year contract. 

A new contract has been renewed on 1 April 2014. 

112 According to the Article 39 of the International Law Commission's Articles on 

Responsibility of States for Internationally Wrongful Acts, contribution to the damage 

should be willful or negligent action or omission. [Yearbook 2001, Art.39] Before the 

Oceania imposed sanctions on the Claimant, the Claimant supplied weapons to the 

Euroasia lawfully. On 23 July 1998, the National Environment Authority issued an 
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environmental license approving the commencement of arms production by Rocket 

Bombs. [UF, para.6] Therefore, as in the Commentary to the Article 39, negligent or 

willful conduct must involve a lack of due care for his or her own property or rights. 

[Document A/56/10, Art.39, p.109-110] There are no doubts that the Claimant acted 

with due care when he conducted his business legally. Moreover, there was no 

possibility to foresee the military intervention 15 years in advance.   

113 Moreover, in Yukos Universal Limited (Isle of Man) v the Russia Federation the 

Tribunal stated that the contribution to the damage must be material and significant. In 

that case, Yukos avoid paying taxes and Tribunal considered that as a material 

contribution. [Yukos, para.1600; MTD, para.101] In the present case, there is a lack of 

elements that could be considered material contribution. The Respondent‟s allegation 

about the Claimant‟s obligation to predict a military intervention of Euroasia is 

improper and cannot be recognized as a material contribution to the damage. 

Furthermore, the Claimant‟s main aim in doing business is to develop Fairyland and 

help people living there to raise their standard of living. 

114 If there is no material contribution, there cannot be a significant contribution. 

Therefore, the Claimant did not contribute to the damage in the light of the Article 39 

of the International Law Commission's Articles on Responsibility of States for 

Internationally Wrongful Acts. Moreover, the Respondent objections are inconsistent 

with the international practice. The Claimant conducted his business legally and in a 

proper manner. There is no material contribution nor significant contribution to the 

damage made by the Claimant. 

12. If the Tribunal dismisses all the arguments stated above, the Tribunal may consider 

that the Claimant contributed to the creation of damage but there are no reasonable 

grounds to dismiss the claim. 

115 If the Tribunal recognizes the Claimant‟s contribution to the damage, there is an 

international practice proposed to reduce compensation but not to dismiss all the 

compensation.  

116 In Yukoz, the Tribunal stated that it has a margin of discretion in apportioning fault. 

[Yukos, paras.1601-1637] Apart from all the arguments made above, the Tribunal has 

its own discretion to treat each case separately.  
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117 In the present case, the Tribunal also may apply the principles of contributory 

negligence and damage mitigation. Under these rules, the tribunals are entitled to 

substantially reduce compensation if they consider that the investor contributed 

substantially to the risk or damage and did not apply professional due diligence. 

[Muchlinski/Ortino/Schreuer, para.1096] Therefore, it is in competence of an 

individual opinion of the Tribunal to mitigate loss of the Claimant. 

118 In conclusion, the supply of weapons to Eurasia by the Claimant was not illegal (yet 

the sanctions imposed by the Oceania have changed this state of affairs), or 

established an adequate causal link with the damage caused to the Claimant. The 

Respondent is responsible for the damage by imposing sanctions on the Claimant. 

Therefore, the Claimant did not contribute to the damage suffered by his investment. 

REQUEST FOR RELIEF 

 
In the light of the aforementioned reasons, Claimant respectfully requests the Tribunal to find as 

follows:  

 

1. The Tribunal has jurisdiction over the dispute concerning expropriation Claimant‟s 

property under the Euroasia BIT 

2. Claims asserted by the Claimant are admissible.  

3. The Claimant is entitled to rely on provisions provided in the Eastasia BIT as a MFN 

clause.  

4. In the light of the clean hands doctrine the Claimant made a protected investment. 

5. Claimant did not contribute to the damage suffered by his investment therefore he is 

entitled to full compensation from the Respondent. 

6. The Respondent has expropriated the Claimant's inverstment by introduction the 

Executive Order 

 

 

 

 


