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STATEMENT OF FACTS 

Parties involved 

1. Peter Explosive (“Claimant”) is a resident of Fairyland, who acquired shares in a decrepit 

company located in Oceania - Rocket Bombs. 

2. Republic of Oceania (“Oceania”, “Respondent”) is a state where CLAIMANT made an 

investment. 

3. Other parties connected with the dispute are Republic of Euroasia (“Euroasia”) and 

Republic of Eastasia (“Eastasia”). These states concluded BITs with Oceania. These 

states disputed over Fairyland, once an Eastasian territory, but joined with Euroasia in 

March 2014. 

Bilateral Investment Treaties 

4. On 1 January 1992 Euroasia and Oceania concluded the Agreement for the Promotion and 

Reciprocal Protection of Investments (“Euroasia BIT”), which came into force on 23 

October 1995. A similar agreement was concluded on 1 January 1992 between Oceania and 

Eastasia (the Agreement for the Promotion and Reciprocal Protection of Investments – 

“Eastasia BIT”) and came into force on 1 April 1993. 

CLAIMANT’s investment 

5. Rocket Bombs lost its environmental license in 1997. This prevented it from continuing 

production. In February 1998 CLAIMANT invested in Oceania by acquiring 100% shares of 

Rocket Bombs. CLAIMANT became its president and sole member of the board of directors. 

6. In July 1998 CLAIMANT obtained an environmental license for arms production. On 3 

August 1998 he was denied a subsidy for the purchase of environment-friendly technology 

by Oceanian authorities. At that time, restart of production was crucial for Rocket Bombs 

existence. CLAIMANT sought for other sources of finance. As a result, in December 1998 

CLAIMANT successfully concluded a long-term agreement with Euroasia authorities for 

weapon supply for modernization of Euroasian armed forces.  

7. Through years, Rocket Bombs under CLAIMANT's guidance grew to be one of the biggest 

arm producing companies in Oceania. The town of Valhalla, where the original factory was 

located, once deteriorated, returned to its former glory. 
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8. In February 2014, after lengthy negotiations, a new long-term contract was concluded 

between Rocket Bombs and Euroasian Ministry of Defence, in order to complete the 

modernization of Euroasian army. 

Politic turbulences 

9. On 1 November 2013, the citizens of Fairyland decided in a referendum to become a part of 

their historical motherland - Euroasia. 

10. Fairyland officially became a part of Euroasia on 23 March 2014. The international 

community did not provide any uniform approach to this annexation. Yet, on 28 March, 

Eastasia declared annexation to be illegal. 

Sanctions imposed, investment expropriated 

11. Since Oceania was displeased with Fairyland's annexation, on 1 May 2014 the President of 

Oceania issued the Executive Order on Blocking Property of Persons Contributing to the 

Situation in the Republic of Eastasia (“Executive Order”). It introduced sanctions blocking 

any transfer of possessions with Euroasia.  

12. CLAIMANT’s company was the entity mostly affected by the Executive Order. In particular, 

the value of Rocket Bombs instantly deteriorated, and its suppliers terminated their 

contracts. 

Request for arbitration 

13. On 23 February 2015 CLAIMANT notified RESPONDENT of its intention to seek remedies 

under the Euroasia BIT. 

14. On 11 September 2015, CLAIMANT filed the Request for Arbitration, seeking compensation 

in the amount of 120,000,000 USD for the expropriation of its investment. 
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SUMMARY OF ARGUMENT 

JURISDICTION 

15. This Tribunal has the jurisdiction to hear the case under Euroasia BIT. This is because 

CLAIMANT is an investor under the treaty. It held the nationality of Euroasia at the relevant 

time, which was the issuance of the Executive Order. 

ADMISSIBILITY 

16. All CLAIMANT’s claims are admissible in light of Art. 9(1) and 9(2) Euroasia BIT. This is 

because CLAIMANT was not obliged to fulfill pre-arbitral steps. They were either non-

mandatory or CLAIMANT was relieved from this burden, as they were unreasonable and 

futile. Alternatively, CLAIMANT was excused from pre-arbitral steps by virtue of the MFN 

clause present in Art. 3(1) Euroasia BIT. This clause applies to the procedural requirements 

in question and RESPONDENT did accord better procedural treatment to Eastasian investors. 

MERITS 

17. Firstly, the ‘clean hands’ doctrine defense is inapplicable to CLAIMANT’s investment. Even 

if this ‘legality requirement’ was applicable, CLAIMANT fulfilled it. Besides, RESPONDENT 

did not prove any illegalities on CLAIMANT’s part. Alternatively, RESPONDENT is barred 

from raising the ‘unclean hands’ argument. 

18. Secondly, RESPONDENT indirectly expropriated CLAIMANT’s investment. As a result of the 

Executive Order, CLAIMANT's ownership of Rocket Bombs was rendered useless. This 

expropriation was unlawful as it was not accompanied by required compensation. Also, the 

Executive Order does not fall under the scope of non-precluded measure clause included in 

Euroasia BIT. 

19. Finally, there was no contributory fault on CLAIMANT’s part. CLAIMANT’s actions 

considering weapon supply were fully legal and economically reasonable. Moreover, 

CLAIMANT cannot be required to know other country undisclosed intentions. What should 

be also taken into account is the positive impact of CLAIMANT’s actions, as he contributed 

greatly to development of city of Valhalla. 
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ARGUMENT ON JURISDICTION 

I. THIS TRIBUNAL HAS THE JURISDICTION TO DECIDE THE CASE 

20. This Tribunal has the jurisdiction to decide the present case under Euroasia BIT. It has the 

power to rule on the jurisdictional objection raised by RESPONDENT based on the 

competence-competence rule.
1
 

21. RESPONDENT did not question the fact that CLAIMANT made an investment in the meaning 

of Euroasia BIT. Also, it is undisputed that the investment was made in the territory of 

RESPONDENT. The only issue RESPONDENT raised was that CLAIMANT allegedly was not an 

investor in the meaning of Euroasia BIT because CLAIMANT was not a national of Euroasia. 

However, RESPONDENT's assertions are legally and factually incorrect as all the 

prerequisites of an investor under the treaty are met and CLAIMANT is a national of 

Euroasia.  

A. CLAIMANT IS AN INVESTOR PURSUANT TO ART. 1.2 OF THE EUROASIA BIT 

22. Under the Euroasia BIT, CLAIMANT was and is an investor as it held a nationality of 

Euroasia - the home state - at the relevant time. 

23. As ‘a firmly established principle in international law’, the determination of citizenship 

takes place pursuant to the internal law of the state whose nationality is claimed.
2
 This is 

because the bestowing and withdrawal of the nationality is within the sovereign power of 

the state.
3
 Thus, ‘although investment treaties are governed by international law, 

international law will refer back to municipal law’ in this regard.
4
 This way, the decision 

on the existence of a nationality depends solely on the home state’s law and not on any 

external bodies. Recent practice of citizenship acquisition for purposes of Olympic 

affiliation serves as the best example. In addition, some ‘formal expression’ of nationality 

under such law is required through, for instance, obtaining a passport or an ID card.
5
 

24. Moreover, home state’s nationality of an investor must exist at the time of the alleged 

breach of the treaty obligation and continue to be held until the commencement of the 
                                                           
1
 Z. Douglas, p. 286, para. 534. 

2
 C. Yannaca-Small, pp. 10-11. 

3
 C. Yannaca-Small, pp. 10-11. 

4
 Wisner/ Gallus, p. 928. 

5
 Siag v. Egypt, paras 161-164. 
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arbitral proceedings.
6
 Under the ICC Rules, such commencement takes place when a 

request for arbitration is received by the Secretariat.
7
 

25. CLAIMANT acquired the Euroasian citizenship as it was officially recognized as a national 

of Euroasia by the local authorities and subsequently was granted Euroasian identity card 

and passport.
8
 

26. As the bestowing of nationality took place on March 23, 2014, CLAIMANT held the 

Euroasian citizenship at the time of the issuance of the Executive Order by the Oceanian 

President, namely on May 1, 2014.
9
 Thus, CLAIMANT held the nationality at the relevant 

time since it was the issuance of the Executive Order that amounted to the breach of the 

treaty obligation by Oceania.
10

  

27. Also, it must be emphasized that with regard to CLAIMANT's nationality it is irrelevant 

whether the annexation of Fairyland was lawful or not. This is because the citizenship, as a 

separate issue, is always decided by the state itself. Thus, the recognition of the nationality 

by Euroasia sufficed and no additional approval from any international public law body 

was required. 

28. In light of the above, there can be no doubt that CLAIMANT is a national of Euroasia. This is 

because all the requirements for CLAIMANT to be considered a national of Euroasia are met. 

Therefore, CLAIMANT is an investor under the Euroasia BIT and the Tribunal has the 

jurisdiction to hear the dispute. 

SUMMARY 

29. The Tribunal has the jurisdiction to hear this case under the Euroasia BIT. This is because 

CLAIMANT is an investor under the treaty as it held the nationality of Euroasia at the time of 

the issuance of the Executive Order by the Oceanian President which gave rise to the 

dispute. 

                                                           
6
 Z. Douglas, p. 290-291, paras. 542-543. 

7
 Article 4.2 ICC Rules. 

8
 PO 2, p. 56, para. 4. 

9
 PO 2, p. 56, para. 4. 

10
 Infra, para. 145. 
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ARGUMENT ON ADMISSIBILITY 

II. ART. 9(1) AND 9(2) EUROASIA BIT ESTABLISH THE ADMISSIBILITY OF 

CLAIMS 

30. Art. 9(1) and 9(2) Euroasia BIT provide for amicable resolution of the dispute between the 

Parties and refer the dispute to state courts before the commencement of the arbitration. 

Contrary to RESPONDENT's statements
11

, the issue of the satisfaction of these pre-arbitral 

steps is not an issue of this Tribunal’s jurisdiction. It is merely a question of the 

admissibility of the claims.  

31. The issue of admissibility must be distinguished from the matter of jurisdiction. While the 

jurisdictional obstacles are, as a general rule, not curable
12

, the ‘defects in admissibility can 

be waived’.
13

 

32. The test allowing for this distinction is twofold. First, it has to be examined whether if a 

tribunal sustained preliminary objections it would bar tribunal’s power in all circumstances. 

If so, the issue at stake is jurisdiction. Yet, the matter involved is the admissibility, if under 

certain conditions the tribunal may have the power to hear the case.
14

 Second, if the 

grounded objections could have affected only a specific claim (but not necessarily all 

claims) then the matter dealt is the admissibility.
15

 

33. The most relevant issue concerning arbitral tribunals’ jurisdiction is whether parties 

consented to arbitration.
16

 Consent is either granted or not.
17

 The admissibility of claims, on 

the other hand, by definition may be cured and cannot affect the question of consent.
18

 It 

can be illustrated by a situation when somebody agrees to purchase shoes to be handed by a 

seller himself but shoes are delivered by post. The delivery by different means does not 

change the fact that the buyer did consent to buying shoes in the first place. 

                                                           
11

 ARA, p. 15, paras. 1, 5. 
12

 G. Fitzmaurice, para. 439. 
13

 Hochtief v. Argentina, para. 95, SGS v. Philippines, para 157, 175–176. 
14

 Z. Douglas, para. 311, p.148. 
15

 Z. Douglas, para. 311, p.148; M. Weibel, p. 5. 
16

 AES v. Argentina, para. 69; Ethyl v. Canada, para 59-60. 
17

 CMS v. Argentina, para. 72-73; Abaclat v. Argentina, para. 439; Williston §38:4, §38:7. 
18

 Ch. Schreuer, para. 17, p. 356, para. 44, p. 362; Lanco v. Argentina, paras. 33,40. 
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34. The cooling off period and the requirement to start court proceedings for a specified period 

of time before arbitration are issues of admissibility.
19

 It is because compliance with these 

requirements is not always compulsory and conclusive.
20

 Besides, the above periods may 

for example begin to expire on different dates and thus affect various claims differently.
21

 

35. If the dispute resolution clause does not oblige either party to accept a decision of the court 

from the pre-arbitral proceedings, then the tribunal’s jurisdiction is not in danger.
22

  

36. In addition, the need to distinguish procedural obstacles from the tribunal’s lack of 

jurisdiction has significant implications affecting the finality of the tribunal’s decision.
23

 As 

opposed to a ruling that goes beyond the scope of jurisdiction, any defects within the realm 

of admissibility do not create grounds to set the award aside.
24

 

37. For example, the Abaclat tribunal found a dispute resolution clause that allowed an investor 

to start arbitration ‘after 18 months from the notification of commencement of an action 

before the national court’ to pertain to the admissibility.
25

 The tribunal held that through 

this provision Argentina unquestionably consented to arbitration
26

, as the negotiation and 

litigation requirements were not the expression of the state's consent to arbitrate.
27

 

Consequently, any non-compliance with such requirements ‘may not lead to a lack of 

jurisdiction, and only – if at all – to a lack of admissibility of the claim’.
28

 

38. All the above circumstances are present in the case at hand. 

39. Firstly, it is exactly the consultation and litigation requirements, the satisfaction of which 

RESPONDENT contests. These requirements do not contain the consent to arbitrate and, thus, 

affect solely the admissibility of the claims. 

40. Secondly, Art. 9(3) Euroasia BIT states that ‘if the dispute between an investor and one of 

the Contracting Parties has not been resolved’
29

 in the court of the host state for 24 

                                                           
19

 UNCTAD, p. 67-73 : Maffezini v. Spain, Siemens v. Argentina, Gas Natural v. Argentina, National Grid v. 

Argentina, Suez and Vivendi v. Argentina, AWG Group v. Argentina. 
20

 infra, paras. 45-48. 
21

 M. Weibel, p. 2-3. 
22

 M. Weibel, p. 44. 
23

 J. Paulsson, p. 601. 
24

J. Paulsson, p.603. 
25

Abaclat v. Argentina, para. 270. 
26

 Abaclat v. Argentina, para. 467. 
27

 Abaclat v. Argentina, para. 492. 
28

 Abaclat v. Argentina, para. 496. 
29

 Oceania - Euroasia BIT, art. 9. 
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months, ‘it may be referred to international arbitration’.
30

 This exact provision is thus the 

expression of RESPONDENT's unequivocal consent to arbitrate disputes arising under 

Euroasia BIT. And the satisfaction of some procedural requirements is not an element of 

consent to arbitration. 

41. Finally, RESPONDENT’s courts could not resolve the dispute regardless of the outcome of the 

proceedings. CLAIMANT could still seek compensation under Euroasia BIT as long as it 

would not be satisfied. This is because as long as CLAIMANT felt the dispute was not 

resolved, it could under Art. 9(3) refer its claims to arbitration. Thus, referring the dispute 

to state courts did not have the aim of resolving the dispute. In fact, it only extended the 

cooling-off period – a purely procedural and not a jurisdictional matter. 

42. To conclude, Art. 9(1) and 9(2) Euroasia BIT set forth alternative dispute resolution 

mechanisms, none of them being a pre-condition to RESPONDENT's consent to arbitrate. 

Consequently, any non-compliance with these requirements cannot affect the Tribunal's 

jurisdiction. Such non-compliance may only raise, if any, questions of the claims' 

admissibility.  

III. CLAIMANT’S CLAIMS ARE ADMISSIBLE IN LIGHT OF ART. 9(1) AND 9(2) 

EUROASIA BIT 

43. This Tribunal, having full power to hear this case
31

, may safely proceed to the merits as 

brought claims are admissible and ripe for the Tribunal’s consideration. This is because 

CLAIMANT was not obliged to fulfill the pre-arbitral steps stipulated in Art. 9(1) and 9(2) 

Euroasia BIT to access arbitration [A.]. However, even if this Tribunal found otherwise, 

non-compliance with these requirements does not affect the admissibility of all claims [B.]. 

Therefore, this Tribunal has the power to render a decision on the merits of all of 

CLAIMANT'S claims. 

                                                           
30

 Oceania - Euroasia BIT, art. 9. 
31

 Supra, para. 29. 
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A. THE STEPS PROVIDED IN ART. 9(1) AND 9(2) EUROASIA BIT ARE NOT MANDATORY 

44. Mechanisms provided in Art. 9(1) and 9(2) Euroasia BIT are non-binding and purely 

aspirational. For this reason, CLAIMANT was not obliged to fulfill any pre-arbitral steps in 

order to obtain access to arbitration. 

45. The interpretational assumption regarding pre-arbitral steps is that they should be treated as 

non-mandatory and aspirational, rather than mandatory, absent clear language to the 

contrary.
32

 

46. There are several reasons for such an approach. 

47. Firstly, when parties stipulate a general obligation to seek an amicable solution, it is 

difficult for courts and tribunal to establish the content of such an obligation.
33

 Consultation 

requirements tend to be upheld only where there is a clear set of substantive and procedural 

rules against which a party’s negotiating efforts can be meaningfully measured.
34

 The time 

during which negotiation are to be held is the most crucial element of such a clause.
35

 

Additionally, Art. 13 of Model Law on International Commercial Conciliation requires 

parties wishing to have a binding conciliation clause, to expressly and separately undertake 

not to initiate other proceedings during a specified period of time. 

48. Secondly, if terms as may or can, as opposed to shall or must, appear in the clause, this is 

an indication of merely optional mechanism.
36

 

49. Thirdly, parties may condition an application of a clause on an occurrence of some event.
37

 

Such is the case, when a clause is worded: ‘IF the investor has gone to the local court and 

the decision could not be rendered within 1 year then he can apply to international 

arbitration’.
38

 Consequently, only when an investor decides to initiate litigation in a local 

court, it cannot start arbitral proceedings for a fixed period of time.
39

 Otherwise, it is free to 

make a use of his treaty right.  

                                                           
32

 G. Born, p.228. 
33

 Walford v Miles, p. 6. 
34

 G. Born, p.231. 
35

 G.Born, p. 238. 
36

 G. Born, p. 238. 
37

 SGS v. Pakistan, para. 184. 
38

 Kilic v. Turkmenistan, para. 9.6. 
39

 Kilic v. Turkmenistan, para. 9.6. 
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50. Finally, a contrary approach would be against the purpose of arbitration agreements and 

pre-arbitral requirements themselves.
40

 Their underlying aim ‘is to facilitate opportunities 

for amicable settlement, not to impede or obstruct arbitration proceedings’.
41

 Opposite 

interpretations would devoid such steps of their goal to promote fast and cost-efficient 

dispute resolution method and transform them ‘into instruments of delay, inefficiency, and, 

ultimately, denials of justice’.
42

 

51. In the present case, Art. 9(1) Euroasia BIT cannot be treated as mandatory. First, it does not 

stipulate any timeframe within which the investor and the host state should make attempts 

towards an amicable resolution of a dispute.
43

 Second, this provision does not provide for 

any objective standard, by which parties’ conduct could be assessed. Parties are left with no 

description of any procedure, guideline or even a mention of best efforts or good faith 

negotiation.
44

 Thus, this clause can by no means be a source of any binding obligation. 

52. Also, Art. 9(2) Euroasia BIT cannot be treated as mandatory. Alone and read together with 

Art. 9(3) Euroasia BIT, it shines merely as a right of an investor. The dispute merely may 

be referred to the local courts,
45

 just as an investor may submit the dispute to international 

arbitration.
46

 The investor is thus entitled to several fora and it is up to its judgment, which 

suits its interest best. Only where the investor initiated proceedings in a local court, must it 

conduct court proceedings for another 24 months. CLAIMANT chose arbitration. 

53. To conclude, the fulfillment or not of consultation and litigation requirements does not 

affect in any way the admissibility of CLAIMANT's claims. This is because CLAIMANT was 

not bound by these requirements. 

B. EVEN IF CLAIMANT HAD TO MEET REQUIREMENTS FROM ART. 9(1) AND 9(2) EUROASIA 

BIT, PRESENT CLAIMS ARE STILL ADMISSIBLE 

54. Alternatively, if this Tribunal held that pre-arbitral requirements in question were 

mandatory, this does not affect the admissibility of CLAIMANT’s claims. This is because 

CLAIMANT fulfilled requirements provided in Art. 9(1) Euroasia BIT [a.]. Besides, 

                                                           
40

 Ethyl v. Canada, para. 83. 
41

 Biwater v. Tanzania, para. 343. 
42

 G. Born, p. 228. 
43

 Art. 9(1) Euroasia BIT. 
44

 Art. 9(1) Euroasia BIT. 
45

 Art. 9(2) Euroasia BIT. 
46

 Art. 9(3) Euroasia BIT. 



11 

irrespective of whether any pre-arbitral steps were fulfilled or not, CLAIMANT was relieved 

from this burden because of these steps’ futility [b.] 

a. CLAIMANT FULFILLED REQUIREMENTS SET FORTH IN ART. 9(1) EUROASIA BIT 

55. CLAIMANT satisfied the consultation requirement by informing RESPONDENT of its intent to 

start negotiation and being open for dialogue. 

56. It was observed that a ‘duty to negotiate imposes only limited obligations, which are 

satisfied very readily’.
47

 To negotiate means solely to show availability to exchange 

opinions on the resolution of a dispute.
48

  

57. An investor is not burdened with achieving an amicable resolution of the dispute. On the 

contrary, it suffices when it makes a good faith attempt to resolve a dispute amicably.
49

 

58. Since Art. 9(1) does not stipulate any timeframe within which such attempts should be 

undertaken, any good faith attempt would have satisfied this requirement. Euroasia BIT, at 

most, required CLAIMANT to inform Oceania about CLAIMANT’s concerns, showing a 

general legal basis for its claims and the offer of negotiations before the beginning of 

arbitral proceedings.  

59. This is exactly what CLAIMANT did before starting these proceedings. On February 23, 2015 

it notified the Oceanian Ministries: of Foreign Affairs, of Finance, of Defence, and of 

Environmental Protection of its BIT dispute with Oceania and of the intention to initiate 

arbitral proceedings against the RESPONDENT only ‘if Oceania fails to negotiate with the 

Claimant’.
50

 This shows that CLAIMANT perceived arbitral proceedings as a solution of last 

resort. However, it was RESPONDENT who did not treat negotiations with CLAIMANT 

seriously and failed to reply to this invitation to negotiate in any manner. 

60. Most importantly, in the course of these arbitral proceedings it became an uncontested fact 

that CLAIMANT complied with the requirements of Art. 8 (1) and (2) Eastasia BIT which is 

analogous to Art. 9(1) Euroasia BIT.
51

 

61. In light of the above, it is clear that CLAIMANT successfully satisfied the requirement to 

negotiate by making a good faith effort to begin talks and negotiations with RESPONDENT. 

                                                           
47

 G. Born, p. 252. 
48

 Azurix v. Argentina, para. 55. 
49

 CMS v. Argentina, para. 123; Lauder v. Czech Republic, paras. 187-189. 
50

 RA, p. 4. 
51

 PO3, para. 6, p. 60. 
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b. EVEN IF CLAIMANT DID NOT FULFILL PRE-ARBITRAL STEPS, THE ADMISSIBILITY OF ITS 

CLAIMS REMAINS UNAFFECTED DUE TO THESE STEPS’ FUTILITY 

62. CLAIMANT is relieved from the obligation to fulfill negotiation and litigation requirements 

because ordering CLAIMANT to satisfy them would make no sense.  

63. As a preliminary remark, it has to be stressed that it is up to the Tribunal to decide whether 

ordering parties to start negotiations or litigation is necessary.
52

 As correctly put by the US 

Supreme Court:  

‘(…) the parties intend arbitrators, not courts, to decide 

disputes about the meaning and application of particular 

procedural preconditions for the use of arbitration
53

 and the 

litigation provision is a purely procedural requirement’.
54

 

64. Although, it has been repeatedly highlighted that requiring prior but inconclusive litigation 

in local courts is ‘nonsensical’
55

 by producing ‘little chance of advancing the settlement of 

the dispute’,
56

 treaty drafters still include this clause from time to time. 

65. Both the international customary and the international investment law have come up with 

tools aimed at combating such impasse.  

66. An investor is relieved from the burden to refer a dispute to local courts prior to arbitration 

when the local remedy is not reasonably available and effective.
57

 This means, among 

others, that there should be an independent, stable judiciary system.
58

Also, courts should be 

in a legal and factual position to rule on and in accordance with the demands of a claim.
59

 

67. Also the requirement to refer a dispute to litigation before arbitration is lifted when it would 

result only in an undue delay in the remedial process.
60

 In particular, if the remedies 

provide only a ‘theoretical opportunity’ for remedy, they should be disregarded.
61

 Such a 

                                                           
52

BG Group v. Argentina, p.2. 
53

 BG Group v. Argentina, p. 8. 
54

 BG Group v. Argentina, p .9. 
55

 Plama v. Bulgaria, para. 224. 
56

 Ch. Schreuer II, paras. 846–848. 
57

 AES v. Argentina, paras. 168-169; Saipem v. Bangladesh, para. 152; Articles on Responsibility of States, p. 120. 
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60
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disregard would not then create any harm to the host states rights
62

 and only ensure the 

investor’s right to be heard.
63

 

68. As a result, an investors’ failure to comply with litigation obligation is ‘excused for reasons 

of futility’ from negotiations or litigation.
64

 This is because to require a party to start over 

and re-file for arbitration ‘(…) would be a waste of time and resources’ and an 

‘unnecessary, overly formalistic approach which would not serve to protect any legitimate 

interests of the parties’.
65

 

69. It is, however, important to notice that such a conclusion does not render the [litigation 

requirement] superfluous because treaties ‘often contain hortatory language, and there is 

an obvious advantage in a provision that encourages parties to attempt to settle their 

disputes’ in a various manners.
66

 

70. In the present case, the remedies provided by Oceanian courts are both reasonably 

unavailable and ineffective, as they do not create an actual possibility for CLAIMANT's claim 

to be heard. 

71. Firstly, pursuant to Section 9 of the Executive Order, this Order does not create any right or 

benefit, substantive or procedural, enforceable at law by any party against the Republic of 

Oceania.
67

 This means that the Executive Order itself limits the possibility to present any 

claims pertaining to the implementation of the Order in court proceedings conducted under 

the law of Oceania. Thus, if CLAIMANT commenced proceedings before local courts, the 

claims would inevitably be dismissed as CLAIMANT would not have been in a position to 

invoke the Executive Order as a basis for its claims.  

72. Secondly, claims brought directly under international treaties may not be adjudicated by the 

Oceanian courts neither in accordance with the international law nor in accordance with the 

Oceanian national law.
68

 Thus, CLAIMANT could not invoke in local courts the breach of the 

Euroasia BIT. And once again, CLAIMANT's claim would be simply dismissed without any 

discussion on the merits of this claim. 

                                                           
62

 Abaclat v. Argentina, para. 583. 
63

 TSA v. Argentina, paras 110-112. 
64

 Teinver v. Argentina, para. 126-127. 
65
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67
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73. Thirdly, the only potential prospect for CLAIMANT provides a constitutional challenge. 

However, such prospect is illusory. As noted by the Tribunal itself,  

‘given the Tribunal’s historic deference to the executive 

branch in the conduct of foreign policy, it seems rather 

unlikely that it would set aside the Executive Order of 1 May 

2014. Even if it did, it would be an extremely lengthy process, 

taking up to 3 or 4 years’.
69

 

74. Fourthly, requests for reconsideration regarding decisions on the imposition of sanctions 

are submitted in CLAIMANT’s situation to the President of the Republic of Oceania.
70

 This is 

the same authority, which issued the Executive Order. It is obvious that challenging 

potential decisions made by the same authority will be almost impossible.  

75. Finally, the artificially created atmosphere of national emergency and international 

uneasiness is a factor hindering the real possibility to achieve justice. The Executive Order 

was introduced on the basis of the International Emergency Economic Powers Act 1992.
71

 

Although there was no such emergency that would justify RESPONDENT's actions, it is 

unlikely that Oceania's approach to the democratic annexation of Fairyland will change. 

76. As a consequence, referring the dispute to the local courts in Oceania would not bring any 

remedy to CLAIMANT. Thus it would only irrationally prolong the remedial process. 

Therefore, all the above constitutes the sufficient basis for declaring the litigation and 

negotiation requirement unreasonable in light of circumstances of this case. Consequently, 

the only reasonable conclusion is that all brought claims must be admissible even though 

CLAIMANT did not comply with Art. 9(2) Euroasia BIT. 

77. In conclusion, this Tribunal may hear CLAIMANT's claims. This is because Art. 9(1) and 9(2) 

Euroasia BIT were not binding on CLAIMANT. Alternatively, fulfilling the requirement to 

refer the dispute to state courts should be lifted, as the attempt to resolve the dispute in this 

forum would be futile. 

                                                           
69
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IV. CLAIMANT MAY RELY ON ART. 8 OF THE EASTASIA BIT BY VIRTUE OF 

THE MFN CLAUSE 

78. Alternatively, even if this Tribunal came to conclusion that the provision establishing the 

obligation to submit the dispute to a local court for 24 months was mandatory, the Tribunal 

still may hear the dispute. This is because CLAIMANT may rely on the MFN clause included 

in Art. 3(1) Euroasia BIT. Pursuant to this clause:  

‘Each Contracting Party shall, within its own territory, 

accord to investments made by investors of the other 

Contracting Party, to the income and activities related to such 

investments and to such other investment matters regulated by 

this Agreement, a treatment that is no less favorable than that 

accorded to its own investors or investors from third-party 

countries’. 

79. By the operation of this provision CLAIMANT is relieved from exhausting domestic 

remedies. It is because the MFN clause applies to the procedural rights and obligations just 

as it applies to other treaty privileges and duties [A.]. Art. 3(1) Euroasia BIT may be 

applied because RESPONDENT accorded a treatment more favorable to investors from 

Eastasia than it guaranteed investors from Euroasia [B.]. As a result, the Tribunal may hear 

the dispute, as the claims are admissible due to the application of Art. 3(1) Euroasia BIT. 

A. THE MFN CLAUSE ENSHRINED IN ART. 3 EUROASIA BIT APPLIES TO THE PROCEDURAL 

RIGHTS AND OBLIGATIONS 

80. The MFN clause in Art. 3 Euroasia BIT can be relied on while seeking more favorable 

procedural treatment. In particular, it may be invoked to abandon the requirement to litigate 

disputes before going to arbitration. 

81. An MFN clause applies to the procedural requirements when such prerequisites are 

concerned with the admissibility of a claim.
72

 This is because the ‘defects in admissibility 

[concerning the consultation and litigation requirement] can be cured’.
73

 

82. MFN clauses are subject to interpretation in the same manner as other treaty provisions.
74

 

Most importantly, the text of the treaty is ‘presumed to be the authentic expression of the 

                                                           
72

 UNCTAD, p. 67-73. 
73
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parties’ intentions’.
75

 Consequently, if something does not stem from the text of the treaty 

it should not be presumed. 

83. The term ‘treatment’, not accompanied by any limitation (e.g. ‘substantive treatment’), is in 

itself wide enough to apply also to procedural matters such as dispute settlement.
76

 

Excluding by drafters specific matters in a clause means not excluding matters which are 

not mentioned in it.
77

 Therefore, if the list of exclusions to MFN provisions does not refer 

to the dispute resolution process, MFN treatment should be understood to cover this aspect 

of a treaty. Furthermore, the wording ‘within its own territory’ does not rule out the 

application of the MFN clause to dispute settlement because all the effects of adjudication 

takes place in a host state.
78

 

84. As observed by the International Law Commission in the art. 9 of the Draft Articles:  

‘Under a [MFN] clause the beneficiary State acquires for the 

benefit of (…) persons (…) in a determined relationship with 

it, those rights which fall within the limits of the subject-

matter of the clause’.
79

 

85. Where the MFN provisions encompassed treatment in regard to ‘the income and activities 

related to investments and all other matters regulated by Agreement’, such clauses were 

found to cover dispute resolution matters.
80

 

86. The above rules were identified by UNCTAD and have an evident support e.g. in Maffezini, 

Siemens, Gas Natural, National Grid, Suez InterAguas, AWG Group, Teinver S.A., 

Impregilo, Hochtief and Abaclat.
81

 Consequently, there is a tribunals’ ‘near-unanimity in 

finding that the [MFN] clause cover[s] the dispute settlement rules’.
82

 

87. Also, Art. 31 VCLT stresses the importance of the purpose of a treaty in its interpretation. 

In this regard, as put by the Ambatielos tribunal, the ‘protection of the rights of traders 

naturally finds a place among the matters dealt with by treaties of commerce’.
83

 The real 

change brought about by the BITs is not the protection of the substantive rights of the 
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investor, which have been already widely recognized under international law, but rather 

direct access to an independent tribunal.
84

 

88. In the case at hand, Euroasia BIT includes a wide MFN clause which covers also the 

dispute resolution mechanisms.  

89. Firstly, in Art. 3(1) Euroasia BIT the word treatment is not conditioned or limited but used 

in its broadest, unlimited sense.  

90. Secondly, the Parties expressly excluded a great number of matters out of the operation of 

the MFN provision in Art. 3(2) Euroasia BIT. Yet, there is no exclusion of dispute 

resolution mechanisms from Euroasia BIT's MFN clause. It proves that the Parties intended 

the MFN clause to cover not excluded matters, e.g. dispute resolution rules. 

91. Thirdly, the MFN treatment covers ‘activities related to investments and other investment 

matters regulated by this Agreement’.
85

 This once again shows that the scope of the MFN 

clause is very broad. Protection and enforcement of investment rights is certainly an 

activity related to investments. Moreover, the dispute settlement is regulated by Euroasia 

BIT in Art. 9, which is precisely the ‘matter regulated by this Agreement’.  

92. CLAIMANT seeks solely to obtain an equally favorable procedural treatment. The 

requirements found in Art. 9(1) and Art. 9(2) Euroasia BIT, which are unfavorable to 

CLAIMANT, constitute nearly a mirror image of such clauses present in the cases mentioned 

above.
86

 CLAIMANT certainly does not seek to rely on the MFN provision to broaden the 

scope of arbitral tribunal’s jurisdiction nor attempts to create jurisdiction over a contractual 

dispute, as this would be outside of the scope of the MFN clause.
87

 The fact that such 

situations occurred, ‘do not justify depriving the MFN clause of its legitimate meaning or 

purpose in a particular case
88

, like in the present case.  

93. Moreover, by allowing CLAIMANT to rely on the MFN clause, this Tribunal will advance the 

purpose of the Euroasia BIT. This is because the treaty aims to ‘promote greater economic 

cooperation and recognizes the importance of providing effective means of asserting claims 

and enforcing rights’.
89
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94. To conclude, the litigation obligation can be cured by the operation of the MFN clause 

included in Art. 3(1) Euroasia BIT. This is because, such a requirement falls within the 

scope of the subject matter of the MFN provision.  

B. OCEANIA ACCORDS A MORE FAVORABLE TREATMENT TO INVESTORS FROM THIRD-PARTY 

COUNTRY (EASTASIA) 

95. Saving time and money due to a lack of obligation to refer a dispute to a local court before 

commencing arbitration is by far more favorable than requiring to litigate the dispute for  

a period of 24 months prior to the arbitration.  

96. An MFN clause may be used to import provisions from another treaty when it is established 

that one state accords a treatment that is objectively more favorable to the investors from 

other countries.
90

  The tribunal in Hochtief found that claimant by relying on the MFN 

clause would be able to proceed ‘more quickly and more cheaply, without first pursuing 

litigation in the courts of Argentina for 18 months’.
91

 

97. Similarly, the Abaclat tribunal found it to be evident that a system that gives a choice is 

more favorable to the investor than a system that gives no choice.
92

 

98. Consequently, to deem a provision more favorable, tribunals take into consideration 

whether claimants from different states have to enforce their rights longer and more 

expensively.
93

 Additionally, a choice given to a claimant constitutes a more favorable 

circumstance.  

99. The issue whether RESPONDENT accords a more favorable treatment to investors from 

Eastasia is the only legitimate question regarding MFN clause that this Tribunal has to 

answer. The answer to this question is favorable to CLAIMANT. 

100. The dispute resolution clause in Eastasia BIT constitutes a more favorable treatment 

because it allows CLAIMANT to bypass a formalistic, futile and excessively time-consuming 

step provided by Euroasia BIT.  
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101. CLAIMANT instead of spending time and money in a court would be better off if it went 

directly to arbitration. Such a choice is most certainly more favorable than the lack of such 

an opportunity.  

102. Consequently, CLAIMANT is entitled to receive the same treatment as investors from 

Eastasia because they enjoy a more favorable treatment than CLAIMANT does. 

SUMMARY 

103. CLAIMANT’s claims are admissible in light of Art. 9(1) and 9(2) Euroasia BIT. This is 

because these provisions provided for non-mandatory steps. However, even if opposite was 

true, CLAIMANT was excused from fulfilling these steps because under circumstances of this 

case they became unreasonable and futile.  

104. CLAIMANT can successfully invoke its right provided in Art. 3(1) Euroasia BIT. Since 

procedural treatment is covered by the MFN clause, RESPONDENT is obliged to guarantee 

CLAIMANT the same standard of treatment, in this regard, as it accords to other investors. 

Due to the fact that RESPONDENT indeed granted a better treatment to investors from 

Eastasia, CLAIMANT is entitled to the same treatment.  

 

 

ARGUMENT ON MERITS 

V. CLAIMANT CANNOT BE DENIED PROTECTION OF ITS INVESTMENT 

105. CLAIMANT showed above that this Tribunal has jurisdiction to hear the case and that the 

claims are admissible. Nevertheless, RESPONDENT raises another general objection. This 

time not procedural, but substantive, i.e. so-called ‘clean hands’ doctrine
94

 [A.]. However, 

such objection must again fail. This is because CLAIMANT was under no such ‘legality 

requirement’ provided by Euroasia BIT [B.]. Alternatively, even if for some reason any 

legality requirement regarding investment was found to extend to CLAIMANT, its investment 

is still protected [C.]. 

106. Therefore, CLAIMANT made a protected investment under the Euroasia BIT. 
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A. THE ‘CLEAN HANDS’ AND SIMILAR DOCTRINES CONSTITUTE A MERITS ISSUE 

107. The ‘clean hands’ doctrine and comparable defenses establish substantive objection. 

108. Defense stating that the other party failed to observe the law ‘does not justify the denial of 

jurisdiction but must be considered as part of the merits of the dispute’.
95

 This is always 

true when the issue is violation of the law which occurred subsequent to making 

investment, not while making investment.
96

 It has been advocated that it should be even 

presumed that ‘an allegation of investor corruption by the host state affects (…) the claim 

and not the jurisdiction of the tribunal’.
97

 

109. It is not contended by RESPONDENT that CLAIMANT made the investment contrary to the law, 

but that CLAIMANT was merely involved in the alleged illegalities afterwards.
98

 

RESPONDENT itself acknowledges that the ‘clean hands’ doctrine should apply to 

CLAIMANT’s investment if the Tribunal finds that it has jurisdiction.
99

 Thereby, 

RESPONDENT recognizes that the issue in question does not affect this Tribunal’s power to 

hear the present case, but pertains to its merits.  

110. Consequently, the ‘clean hands’ doctrine relates to the merits of this case because it creates 

no jurisdictional obstacle and is so pleaded by RESPONDENT.  

B. LEGALITY REQUIREMENT DOES NOT APPLY TO CLAIMANT 

111. The Tribunal’s findings as to the truth of RESPONDENT’s corruption allegations do not affect 

the issue of the protection of CLAIMANT’s investment.  

112. First of all, the Tribunal may apply only one BIT at a time. The application of MFN clause 

from one treaty does not change this fact. A court or a tribunal does not combine two 

treaties.
100

 In such a situation one BIT becomes a basic treaty and a third-party BIT merely 

supplies more favorable provisions that are incorporated into that basic treaty.
101
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113. Most importantly, claiming a benefit relying on an MFN clause does not entail acceptance 

of the whole third- party treaty
102

. The very nature of the MFN clause allows its beneficiary 

to reach out only for those provisions that are indeed advantageous. ‘The MFN clause 

would be of limited use otherwise’.
103

 

114. Also, other types of stretches must be avoided. In particular, tribunals should be alert not to 

create law for the parties by e.g. imposing on them a definition of investment differing from 

what they agreed upon.
104

 This would be ‘equivalent not to interpreting the Treaty, but to 

reconstructing it’.
105

 Moreover, pursuant to Art. 31 VCLT, a treaty must be interpreted first 

on the basis of its plain language.
106

 

115. Therefore, a tribunal may not take the parties’ place and create a general duty of ‘having 

clean hands’ and thus bar an unaware beneficiary from the enjoyment of its treaty rights.
107

 

Consequently, the ‘principles of good faith and legality cannot be incorporated into the 

definition of investment without doing violence to the language of the treaty’.
108

 

116. This is particularly important in light of the ‘clean hands’ doctrine’s indefiniteness and 

vagueness.
109

 It has been even raised that ‘it is not possible to consider the ‘clean hands’ 

theory as an institution of general customary law’
110

as well as that ‘“unclean hands” does 

not exist as a general principle of international law which would bar a claim by an 

investor’.
111

 

117. CLAIMANT relies in this arbitration on Euroasia BIT. Depending on the Tribunal’s decision, 

CLAIMANT bases its claims either solely on Euroasia BIT or on Euroasia BIT enriched, due 

to the MFN clause, by merely the procedural clause from Eastasia BIT.
112

 As opposed to 

Eastasia BIT
113

, Euroasia BIT does not contain an ‘investment made in accordance with 

law’ provision’.
114
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118. For this basic reason, RESPONDENT’s ‘clean hands’ objection must fail. The fact, that such  

a clause is provided in Art. 1.1 Eastasia BIT, as RESPONDENT alleges
115

, is irrelevant. It is 

only a sign of RESPONDENT’s great misunderstanding of the functioning of treaties.  

119. The fact that there is no such provision in Euroasia BIT is also an ultimate indication that 

‘clean hands’ doctrine is not present in Euroasia BIT. Since it is not uncommon to use 

legality requirements in BITs, the parties to Euroasia BIT expressed their lack of intention 

to import this requirement into their treaty.  

120. By skipping a requirement of ‘investment made in accordance with law’, the Parties aimed 

at facilitating protection of mutual investments. Moreover, ‘stable framework for 

investment[s]’
116

, one of the objects of Euroasia BIT, may only be achieved in a state of 

legal certainty. It is hard to imagine how, surprising an investor with an additional 

requirement, may advance this purpose. 

121. Also, nothing to the contrary stems from the history of the negotiations between Oceania 

and Euroasia.  

122. All of the above proves that for the purposes of this arbitration, CLAIMANT is not affected 

by the legality requirement. This is primarily because there is no such obligation under 

Euroasia BIT.  

C. EVEN IF THE LEGALITY REQUIREMENT EXTENDS TO CLAIMANT, ITS INVESTMENT IS STILL 

PROTECTED 

123. Even if ‘clean hands’ doctrine was applicable to CLAIMANT, its investment still enjoys 

protection. This is for two alternative reasons. First, CLAIMANT did not violate any law [a.] 

Alternatively, there are good reasons for ignoring RESPONDENT’s ‘clean hands’ objection 

[b.]. 

a. CLAIMANT DID NOT BREACH ANY LEGALITY REQUIREMENT 

124. There is no basis for RESPONDENT to allege that CLAIMANT committed any actions that 

would breach any legality requirements.   
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125. It is a general principle that in order to establish a breach of any requirement, one has to 

know what the requirement’s scope of application is.
117

 By a way of example, even if 

Cristiano Ronaldo flagrantly fouls Messi in the middle of the field, he will most likely be 

shown a red card but Messi most certainly will not shoot penalty as a result. This is because 

no breach triggering penalty was committed, but breach entailing a different response. 

126. The same principle applies to legality requirements found in BITs.
118

 

127. Legality requirement covers ‘violations of the host State's foreign investment regime’.
119

 

Therefore, any other breaches are of no interest for establishing violation of BIT’s legality 

requirement. Moreover, when it comes to BITs containing a clause speaking of 

“investments made in accordance with law”, it has been unanimously found that the legality 

requirement ‘is limited to the establishment of the investment’ and that it ‘does not extend to 

the subsequent performance’.
120

 This provision would find its application e.g. in a situation 

when certain class of assets could not be acquired by foreigners.
121

 

‘The fact that the Claimant may have engaged in illegal 

conduct (…) does not change the fact that its shareholdings 

are an asset accepted in accordance with Philippine law.’
122

 

128. Irrespective of the above rules, when establishing the other party’s non-compliance with the 

law, the burden of proof rests with the party alleging the violation of the legality 

requirement.
123

 And the threshold for proving illegality is extremely high.
124

 The Iran-U.S. 

Claims Tribunal declared that an allegation of bribery may not be established if reasonable 

doubts remain.
125

 Similarly, ‘the allegation of forgery must be proved with a higher degree 

of probability than other allegations’.
126

 Primarily, the ‘link between the advantage 

bestowed and the improper advantage obtained’ has to be demonstrated.
127

 The primary 
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reason for this approach is not to allow states to put the cart before the horse by asserting 

investors’ bribery and thus precluding their claims.
128

 

129. In the present case, even if CLAIMANT was found to have committed a flagrant foul, it did 

not break any legality requirement barring its investment from protection.  

130. Firstly, RESPONDENT does not allege that CLAIMANT violated Oceanian foreign investment 

law.  

131. Secondly and most importantly, Art. 1.1 Eastasia BIT, which RESPONDENT invokes
129

, 

provides for investments invested in accordance with the law of a host state. Not 

investments pursued or performed. There is no dispute as to the legality of CLAIMANT’s 

purchase of shares. Thereby, CLAIMANT made an investment in accordance with the 

Oceanian law and potential subsequent violation of its law has no significance.  

132. Nevertheless, no referee is ever to blow a whistle for RESPONDENT’s bribery allegation. 

Irrespective of the Tribunal’s finding as to the proper scope of legality requirement, the 

corruption was simply not proved by RESPONDENT.  

133.  This Tribunal is left with nothing else but RESPONDENT’s assertions.
130

 First of all, 

CLAIMANT was not convicted and the prospect of conviction is supplied by political but not 

legal reasons. The history provides examples of situations when countries used their 

judiciary systems for political purposes. There is a high possibility that Oceania may use 

the criminal proceedings against Peter Explosive, primarily in order to achieve its political 

goals in the hot conflict
131

 with Euroasia. Nonetheless, as argued, no conviction occurred.  

134. Additionally, in different countries various traditions and patterns of behavior exist. It 

cannot be ruled out, in particular when a foreigner is involved, that an alien investor treated 

its conduct as giving a gift, being a part of a local protocol. The crime of corruption, 

however, may only be committed intentionally and such intention must be demonstrated. 

135. Most importantly, however, RESPONDENT had every opportunity to present evidence as to 

the alleged illegalities. It could have invoked documents, witness statements or any material 

suggesting handing some benefits. What RESPONDENT did not show and most certainly 

cannot prove is the purpose of giving any benefits (if established) by CLAIMANT. 
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136. Consequently, CLAIMANT may not be denied protection based on RESPONDENT’s bribery 

allegations either on the theory that it has nothing to do with relevant requirement or at least 

because RESPONDENT failed to prove the existence of corruption. 

b. IRRESPECTIVE OF CLAIMANT’S COMPLIANCE WITH THE LAW, RESPONDENT SHOULD BE 

BARRED FROM CLAIMING ‘UNCLEAN HANDS’ 

137. There are good reasons not to consider ‘clean hands’ defense at all.  

138. It has been raised on various occasions that judicial response to the corruption should be 

more flexible.
132

 An all-or-nothing approach, according to which claimants may either be 

protected fully, in case an allegation of corruption arises, or not all, poses to great risk of 

injustice.
133

 Such a binary interpretation may even encourage states to have corrupted and 

fraudulent investors because then such state would not be, in fact, bound by the incurred 

treaty obligation.
134

 

139. Moreover, illegality and immorality defenses are accepted by courts not to further 

respondents’ cases, but to promote some public policy.
135

 Public policy is a flexible concept 

because the tribunal’s decision involves many possible outcomes, which may be similarly 

positive. Therefore, while applying a public policy argument, a tribunal should always 

consider the particularities of the circumstances at hand. 

140. In the present case it is not just to deny protection of CLAIMANT’s investment. 

141. This Tribunal should not turn a blind eye on the overall conduct of CLAIMANT. It is 

undisputed that CLAIMANT made a great effort to comply with the terms of the 

Environmental Act, which it eventually managed to accomplish.
136

 Thus, it cannot be 

argued that CLAIMANT wished to create rules applying only to himself by means of alleged 

bribery. The honest and expensive efforts are an ultimate proof of CLAIMANT’s good 

intentions. It most certainly did not desire to distort a competition and win a market for 

himself through illegal means.  
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142. This Tribunal should also take into account the contribution CLAIMANT made to the local 

community and the whole city of Valhalla.
137

 This decrepit city, thanks to CLAIMANT was 

rejuvenated and unemployed people got their jobs back. But for CLAIMANT, no positive 

change would most likely occur in Valhalla and this was only possible due to CLAIMANT’s 

efforts, even if they meant breaching the law. And yet, even though RESPONDENT tolerated 

CLAIMANT's investment for multiple years, even though RESPONDENT never before 

contested the legality of the investment, and even though RESPONDENT benefited from 

CLAIMANT'S efforts, RESPONDENT claims that no protected investment was ever made. In 

such circumstances, the only unjust decision would be to allow RESPONDENT to only now 

contest CLAIMANT's investment. 

143. To summarize, the Tribunal cannot and should not apply the ‘clean hands’ doctrine in the 

present case. There is no legal basis for the application of this standard to CLAIMANT's 

investment. In any case, CLAIMANT's investment was made in accordance with the laws of 

RESPONDENT.  

VI. CLAIMANT’S INVESTMENT WAS EXPROPRIATED BY RESPONDENT 

144. By implementing the Executive Order, RESPONDENT froze the entire business operations of 

Rocket Bombs. As a result, RESPONDENT’s actions in relation to CLAIMANT’s investment 

(the shares in Rocket Bombs) amounted to indirect expropriation under Art. 4.1 Euroasia 

BIT [A]. The expropriation was unlawful, as CLAIMANT did not receive any adequate 

compensation for the actions of Oceanian government [B]. Additionally, there were no 

special circumstances that would justify the actions of the government of Oceania [C]. 

145. In consequence, this Tribunal should find RESPONDENT in breach of Article 4.1 Euroasia 

BIT and order RESPONDENT to compensate the entire damage suffered by CLAIMANT. 

A. RESPONDENT INDIRECTLY EXPROPRIATED CLAIMANT’S INVESTMENT 

146. Executive Order implemented by RESPONDENT put CLAIMANT in a position where he could 

neither conduct, nor sell his business. Therefore, its investment was indirectly expropriated. 

147. Article 4.1 Euroasia BIT prevents any contracting party from unlawfully expropriating 

other parties’ investment, either directly or indirectly. Indirect expropriation occurs when 
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the government's actions leave a company with assets, but without any business to run.
138

 

As a result, an investor is deprived of the use and benefit of his investment, even though he 

retains normal ownership.
139

 With regard to indirect expropriation, it is the result that 

counts and the intention of government is meaningless.
140

 In consequence, whenever the 

enjoyment of the property has been effectively neutralized, indirect expropriation occurs.
141

 

148. In the case at hand, Oceania's actions amounted to an indirect expropriation. The Executive 

Order implemented by Oceania banned all business operations with Rocket Bombs
142

. As a 

result, it suspended all existing contracts Rocket Bombs concluded and were ready to 

perform.
143

 Moreover, the Executive Order made it impossible for Rocket Bombs to 

conclude any new contracts. This is because under the Executive Order any future contracts 

with Rocket Bombs would be illegal.
144

 Thus, Rocket Bomb could not perform any 

business operations. As a consequence, the value of the Rocket Bombs' shares owned by 

CLAIMANT rapidly decreased.
145

 Thus, despite the fact that CLAIMANT remained the official 

owner of Rocket Bombs, it was unable to either conduct its business or sell it.
146

 

149. It is important to note that potential temporal character of Executive Order is irrelevant. 

First, the mere implementation of Executive Order caused irreversible damages for 

CLAIMANT, who had to breach contract with Euroasia. Second, potential revocation of 

Executive Order would not allow Rocket Bombs to regain its position on market. It would 

once again be in position where there are no interested contractors in Oceania, as it was for 

over 2 years. Third, revocation of Executive Order is unlikely, as for now, after almost 2.5 

years it is still in force. 

150. In light of the above, CLAIMANT's investment was expropriated. This is because CLAIMANT 

was deprived of the benefits from its investment. And the sole cause of this deprivation was 

the implementation of the Executive Order. 
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B. EXPROPRIATION OF CLAIMANT’S INVESTMENT WAS UNLAWFUL. 

151. Expropriation of CLAIMANT’s investment was not lawful as it was not performed in 

accordance with the requirements under the Euroasia BIT. 

152. Pursuant to Art. 4.1 Euroasia BIT, an expropriation may take place solely for a public 

purpose. Yet, even in such a case it is obligatory for the state to provide an effective and 

adequate compensation for the expropriation.
147

 

153. The Executive Order fails to meet the above criterion. CLAIMANT did not receive any 

compensation at all for the expropriated investment. In the end, CLAIMANT was left only 

with shares in a company that could not run its business under the already concluded 

contracts, nor could conclude any new contracts. 

154. Thus, the Executive Order unlawfully expropriated CLAIMANT’s investment. 

C. ADDITIONALLY, ARTICLE 10 EUROASIA BIT IS NOT APPLICABLE 

155. RESPONDENT cannot invoke Art. 10 Euroasia BIT to justify the unlawful expropriation of 

CLAIMANT's investment. This is because the Executive Order implemented by RESPONDENT 

does not meet the requirements this provision. RESPONDENT did not act in order to maintain 

international peace and security. Therefore, RESPONDENT was not entitled to expropriate 

CLAIMANT's investment without the due compensation. 

156. Non-precluded measure clause which refers to ‘obligation with respect to the maintenance 

of international peace and security’, does not allow country to freely implement any 

measure it deems appropriate. Word ‘obligation’ should not be understood as ‘measure 

considered appropriate’. It rather indicates existence of a duty, which is an objective factor, 

which should originate from external source. Such external sources are international 

agreements and treaties. In case of this clause, Art. 24 of UN Charter is relevant source of 

‘obligations’.
148

 Therefore, if no obligation was imposed on the State by UN Council, it 

cannot raise this non-precluded measure as a defense. 

157. In the case at hand, RESPONDENT cannot effectively invoke Art. 10 Euroasia BIT as a 

defense against CLAIMANT’s charges. First, Art. 10 Euroasia BIT reads: ‘(…) measures to 

fulfil its obligations with respect to the maintenance of international peace or security.’ 
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Therefore, RESPONDENT could only invoke it if implemented measure was consequence of 

obligation imposed by international organization. Oceania is a member of only one 

international organization which could impose such obligations – United Nations. 

However, United Nations’ Security Council did not enact any resolution regarding the 

annexation of Fairyland.
149

 This means that Executive Order issued by RESPONDENT cannot 

fall under the scope of Art. 10 Euroasia BIT. 

158. To conclude, the non-precluded measure clause from Art. 10 Euroasia BIT cannot be 

applied to the case at hand as the measure implemented by RESPONDENT is not in its scope. 

As a consequence, RESPONDENT unlawfully expropriated CLAIMANT's investment. Thus the 

compensation sought by CLAIMANT in these proceedings should be granted. 

VII. CLAIMANT DID NOT CONTRIBUTE TO DAMAGE SUFFERED 

159. The amount of compensation sought by CLAIMANT in these proceedings is the value 

CLAIMANT lost due to the issuance of the Executive Order. CLAIMANT did not contribute to 

the damage suffered. CLAIMANT acted diligently and prudently from the business point of 

view. Thus, the full amount of compensation sought by CLAIMANT is due. 

160. It must be emphasized that in Euroasia BIT there is no provision limiting the damages due 

to contribution to damage. In fact, Art. 4(1) Euroasia BIT only provides that the 

compensation should be adequate - so as to equal the value of the expropriated investment. 

Thus, there is in fact no basis for assessing contributory damage. 

161. In any case, even if this Tribunal decided to step outside the scope of the Euroasia BIT and 

refer to general principles to assess the contributory fault, still there was no contributory 

fault on part of CLAIMANT. Firstly, there is a lack of causal link between an alleged 

contribution and CLAIMANT's weapon supplies [A]. Secondly, the standard proposed by 

RESPONDENT is unreasonable and baseless [B]. Thirdly, CLAIMANT actions were those of 

diligent businessman [C]. Fourthly, the sole effect of CLAIMANT’s action was a great 

contribution to prosperity of the entire Valhalla region in Oceania [D]. 
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A. CLAIMANT DID NOT CONTRIBUTE TO DAMAGE SUFFERED BY CONTINUED WEAPON SUPPLY 

AS THERE IS NO CAUSAL LINK BETWEEN CLAIMANT’S ACTIONS AND LOSS INCURRED 

162. CLAIMANT did not contribute to damage suffered by arms supply as there was no causal 

link between indicated CLAIMANT’s behavior and expropriation that would justify such 

statement.  

163. The pivot of RESPONDENT’s allegation of CLAIMANT’s contribution to damage is ‘continued 

supply of weapons to Euroasia’, even after CLAIMANT “should have known of Euroasia’s 

intention to incorporate Fairyland […] by direct military intervention […]”
150

.  

164. Since Euroasia BIT does not provide specific provision on limiting the compensation, shall 

this Tribunal find necessary to follow general principles on damages, an appropriate rule on 

contributory fault in international investment law is embodied in Art. 39 of ILC Articles on 

Responsibility of States for Internationally Wrongful Acts:  

‘In determination of reparation, account shall be taken of the 

contribution to the injury by willful or negligent action or 

omission of the injured state or any person or entity in 

relation to whom reparation is sought.’ 

165. Therefore, contributory fault may take a form of a negligent or willful act. To establish 

such a willful act which contributes to damage, it is required for such contribution to be 

‘material and significant’
151

 to provide the basis for reduction of compensation. 

Additionally, there must be a ‘sufficient causal link between any willful or negligent act or 

omission of the claimant and the loss ultimately suffered’.
152

 

166. Firstly, it must be emphasized that the mentioned activity of CLAIMANT was fully legal, 

performed to fulfill of a binding agreement. At the time of its conclusion there was no 

prohibition on weapon export and it was done in accordance with law. CLAIMANT was 

simply running a business permitted by law, without RESPONDENT raising any objection 

against it, therefore CLAIMANT gave no grounds for its sudden expropriation.  

167. Secondly, as the Executive Order states in its own title, this act blocks property of ‘persons 

contributing to the situation in the Republic of Eastasia’.
153

 Therefore, CLAIMANT’s weapon 
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supply, if supposedly contributed to loss suffered by provoking issuance of Executive 

Order, should have some connection with that ‘situation in Eastasia’. However, such 

relationship did not exist. 

168. The newest contract for weapon supply was secured before any action concerning 

annexation of Eastasian territory took place and no supply has been made since that date to 

the date of annexation, nor nearly after that occurrence. The contract was concluded soon 

after the previous contract expired and was aimed at completing the modernization of 

Euroasian military forces. The modernization was a long-term process that had already 

been planned and started even before the first contract between Euroasia and CLAIMANT. 

Since 1998, CLAIMANT was an important supplier for that purpose.  

169. Therefore, there is no time and circumstantial link between providing weapon and 

annexation. Neither did CLAIMANT supply weapons to Euroasia for that purpose, nor did it 

supply them because of that.  

170. What is more, alleging contributory fault, RESPONDENT indicates that CLAIMANT’s behavior 

have been objectionable in some way at the time of action, what gave the reason to 

triggering sanctions. In case at hand, a standard of conduct, which CLAIMANT’s actions 

were non-compliant with, was established to evaluate CLAIMANT’s behavior after the action 

itself. 

171. CLAIMANT had been lawfully exporting arms for fifteen years without any opposition from 

RESPONDENT. However, due to reasons beyond the control of CLAIMANT, political interest 

of RESPONDENT changed dramatically in the first half of 2014 and it issued the Executive 

Order, which expropriated CLAIMANT. Yet, there was no principle preceding expropriation 

that was not observed by CLAIMANT. Had CLAIMANT supplied weapons after any statement 

in this regard was made by Oceanian authorities, it would have contributed to damage 

suffered.  

172. In case at hand, no such rule was even conceived at the time of alleged contribution and 

both: standard of conduct and sanction were introduced in relation to past behavior, because 

of that past behavior. Therefore, CLAIMANT’s conduct was evaluated as contributory fault 

on the basis of standards that yet not existed at the time of performance. 

173. In the light of the above, the sole act of weapon supply, cannot be a basis for establishing 

contribution to damage by CLAIMANT, since neither gave his conduct valid reasons for 
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expropriation as a fully legal behavior, nor did he failed to follow any rule or existing 

standard that would result in contribution to damage. 

174. Furthermore, there is no causal link between arms supply and annexation of Fairyland, as 

CLAIMANT did not supply Euroasia to encourage them to such act or influence it in any way. 

Also, lack of causal link between action and damage suffered frustrates the aim of 

deliberation on material character of contribution, as lack of causal connection indicates 

that there was no contribution at all. 

175. Concluding, the continued supply of weapons cannot be considered a willful act sufficient 

to establish contributory fault, as the weapon supply was permitted by law. Also, there is no 

causal link between CLAIMANT’s actions, annexation and damage suffered. Thus, CLAIMANT 

cannot be found to have contributed to damage through weapon supply. 

B. THE STANDARD PROPOSED BY RESPONDENT IS UNREASONABLE AND BASELESS 

176. The key issue to RESPONDENT’s allegation of contribution to damage is CLAIMANT’s 

presumed and required knowledge about annexation of Fairyland. Such a standard of 

knowledge and conduct for an investor is unreasonable and baseless and cannot be used to 

evaluate contribution to damage. 

177. The allegation that CLAIMANT should have known about the intentions of government of 

another country, assumes an utterly unreasonable standard of prudence required from a 

businessman.  

178. Firstly, it implies that CLAIMANT and any other entity engaged in international trade can be 

held liable for not being aware of another state's undisclosed intentions, such as political 

decisions made in secrecy by the highest authority in the country, concerning a debatable 

issue.  

179. Secondly, it expands the required due diligence of a businessman far beyond the reasonable 

scope, requiring them to have access to information that in fact they should not and could 

not have access to.  

180. Thirdly, if a state’s territory change was done in a democratic and peaceful process, taking 

into account the right of self-determination of nations, it would not cast a shadow on 

CLAIMANT’s conduct in any way. Thus, it is not even the fact of incorporation, but its 

military character that is controversial.  
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181. Therefore, RESPONDENT’s argument is that CLAIMANT should base its conduct not only on 

the knowledge about undisclosed intentions of another country, but also should know a 

particular way of executing them. This is because, following the consequences of 

RESPONDENT’s argument, certain acts of a state may change the evaluation of a 

businessman’s past conduct, from a lawful and fully acceptable deal to a reprehensible 

weapon supply that justify expropriation and contribute to damage suffered. Obviously, 

such a standard cannot be used to evaluate CLAIMANT’s conduct, neither is it useful to 

establish contributory fault. 

182. It must be emphasized that there is no unanimous reaction in the international community 

to the actions of Euroasia. Yet, RESPONDENT seems to have been expecting that CLAIMANT 

breaches long term contracts, exposing itself to significant liability for the sole reason that 

some of the countries, including the host state - RESPONDENT, condemned the bloodless and 

democratic annexation. For not doing so, CLAIMANT suffers sanctions which lead to its 

expropriation, but supposedly contributes to expropriation materially and is denied 

compensation.  

183. Thus, in fact, the dilemma that CLAIMANT faces is not how to preserve its business by 

finding an appropriate reaction to the problem. It is rather a hopeless choice between two 

ways of self-destruction: likely bankruptcy caused by contractual damages or unjust 

expropriation.   

184. Thus, the standard of prudence and evaluation of a diligent businessman proposed by 

RESPONDENT is neither reasonable, nor useful or valid to evaluate contributory fault. 

 

C. CLAIMANT’S ACTIONS WERE THOSE OF DILIGENT BUSINESSMAN 

185. RESPONDENT has not indicated any negligent act or omissions that may constitute the 

contributory fault of CLAIMANT. However, a contributory fault may also emerge from 

negligent or risky business conduct. For the sake of clarifying that matter, CLAIMANT will 

address this issue in the following paragraphs. 

186. Contributory fault may take the form of blameworthy, negligent act or omission that 

enhanced the scale of loss. The standard of evaluation which arises from case law is a 
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reasonable business conduct.
154

 This means that contributory fault cannot be established if 

CLAIMANT’s decisions and actions were those of a reasonable businessman in the same 

situation and were made taking into account all the relevant risks. At the same time, it is a 

long-established rule that BITs ‘are not insurance policies against bad business 

judgments’
155

. 

187. In the case at hand, CLAIMANT’s actions were reasonable and prudent from the point of 

view of conducting business. 

188. CLAIMANT, through his investment, restored a dilapidated enterprise. While not being able 

to obtain a subsidy from Ministry of Environment of Oceania, it actively sought for other 

sources of funding and concluded a profitable long-term agreement with Euroasian 

government with perspectives of renewal.
156

 This fruitful business relationship continued 

for fifteen years. It also obtained a required license to commence arms production and 

modernized its production line to meet the standards of Environmental Act of 1996. Over 

the years it opened several new factories and became one of the biggest weapon producers 

in Oceania. Its actions are a true example of diligent business conduct. 

189. It must be noted that agreements with Euroasian government were in force and legally 

binding. Breach of these contracts would result in great losses and liability that may have 

affected even the continuance of operating of whole company. Without a solid reason, 

CLAIMANT, as a diligent businessman, could not have been expected to breach contracts, 

and there was no such reason at time in question. Thus, a diligent businessman standard of 

conduct required from CLAIMANT was to remain in those agreements. 

190. In the light of the reasons mentioned above, CLAIMANT acted just as a diligent businessman 

would, taking into account all the relevant risks. It made prudent business decisions. 

Therefore, no contributory fault in this aspect could have occurred. 

                                                           
154

 Ripinsky/ Williams, p. 314-319. See also cases: MTD v. Chile paras 168-178, 242-246, Azurix v. Argentina II 

paras 426 - 429, Enron v. Argentina paras 373-375. 
155

Maffezini v. Spain II, para 64.  
156

 Uncontested Facts, p. 34. 
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D. THE SOLE EFFECT OF CLAIMANT’S ACTION WAS A GREAT CONTRIBUTION TO PROSPERITY 

OF THE ENTIRE VALHALLA REGION IN OCEANIA 

191. As all of the circumstances are taken into account in establishing contributory fault, a 

profit-loss balance of CLAIMANT actions should be noticed. In fact, the only contribution 

CLAIMANT made was not a contribution to damage suffered, but the contribution to 

prosperity and development of the whole region he operated in. 

192. CLAIMANT not only played a crucial role in development of the Oceanian company, but 

also breathed new life into town of Valhalla, as its prosperity was strictly bound to the 

condition of Rocket Bomb enterprise and whose society was strongly affected by massive 

redundancies before CLAIMANT’s investment. In fact, before issuance of Executive Order, 

more people than ever worked for Rocket Bombs and the town was revitalized. If 

CLAIMANT was to blame for its active attitude in seeking contracts outside the Oceania, it 

was only because of its honest intentions to put the company back on its feet. It did so in 

accordance with the law and should not be held liable for supplying weapons to other 

countries, nor should the evaluation of his behavior change along with the political plans of 

RESPONDENT.  

193. Last but not least, it should be noted that contributory fault is an instrument used to 

measure damages proportionally, by acknowledging that the person harmed may also have 

contributed to the damage suffered in a certain way. Nevertheless, unless such contribution 

stands for almost 100 % of the injury, it does not annul the claim for damages, but may 

only mitigate it accordingly. 

194. In conclusion, CLAIMANT did not contribute to the loss suffered by either willful or 

negligent act or omission and is entitled to full compensation for unjustified expropriation 

of his assets. Therefore, CLAIMANT is entitled to full compensation for the expropriation of 

its investment. 

 

SUMMARY 

195. CLAIMANT’s investment should be granted protection, ‘clean hands’ doctrine is either 

inapplicable or even if applicable, CLAIMANT fulfilled the legality requirement. 



36 

RESPONDENT certainly did not prove any illegalities on CLAIMANT’s part. There are also 

good reasons to ignore this argument. 

196. CLAIMANT was deprived of the use and the benefit of its investment by Executive Order 

implemented by RESPONDENT. This lead to indirect expropriation of CLAIMANT’s 

investment. Expropriation was unlawful and there were no special circumstances that 

would justify the action of the government of Oceania. 

197. This Tribunal should also award adequate compensation to CLAIMANT, bearing in mind that 

Euroasia BIT provides for it and that Respondent did not present any standard to assess the 

alleged contributory fault. While calculating damages, this Tribunal should consider 

CLAIMANT’s significant contribution to Respondent’s economy. 
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PRAYER FOR RELIEF 

CLAIMANT respectfully requests the Tribunal to find that: 

I. CLAIMANT is an investor pursuant to Article 1.2 Euroasia BIT;  

II. CLAIMANT was not required to comply with the pre-arbitral steps as provided in the Article 

9 Euroasia BIT prior to bringing his claims before the Tribunal;  

III. CLAIMANT may invoke Article 8 of the Agreement for the Promotion and Reciprocal 

Protection of Investments between the Republic of Oceania and the Republic of Eastasia 

dated 1 January 1992 pursuant to Article 3 Euroasia BIT  

IV. CLAIMANT made a protected investment, especially in the light of the “clean hands” 

doctrine with reference to Article 1.1 Eastasia BIT;  

V. RESPONDENT expropriated CLAIMANT’s investment by the implementation of sanctions and 

introduction of Executive Order of 1 May 2014 

VI. CLAIMANT did not contribute to the damage suffered by his investment. 

 

 

 

Counsels for CLAIMANT 

TEAM JESSUP 

September 19, 2016 


