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1 

 

STATEMENT OF FACTS 

 

 

a. Parties to the dispute 

1. The Claimant, Peter Explosive, is a resident of Fairyland, a province formerly part of 

Eastasia and now a region of Euroasia. The Respondent is the Republic of Oceania. 

Rocket Bombs Ltd (“Rocket Bombs”) is a company incorporated in Oceania, owned by 

the Claimant and specialized in arms production.  

2. Eastasia, Euroasia and Oceania are members of the United Nations (UN) and the World 

Trade Organization (WTO), and are all parties to the United Nations Convention 

against Corruption (UNCAC), the Vienna Convention on the Law of Treaties (VCLT) 

and the Vienna Convention on Succession of States in Respect of Treaties (VCSST). 

The arbitration law of Braluft, Silverige is a verbatim adoption of the UNCITRAL 

Model Law. 

 

b. Acquisition of Rocket Bombs and conclusion of the contracts for arms production 

3. In February 1998, the Claimant acquired 100% shares in Rocket Bombs and in March 

1998 became its president and sole member of the board of directors. At that moment 

the company was decrepit because in November 1997 it lost its environmental license 

containing an approval for arms production. 

4. On 23 July 1998, the National Environment Authority of Oceania (NEA) issued an 

environmental license approving the commencement of arms production by Rocket 

Bombs. 

5. On 23 December 1998, the Claimant met with representatives of the Ministry of the 

National Defence of Euroasia (MND) and concluded a contract for the arms production 

for a period of fifteen years, effective as of 1 January 1999. 

6. As soon as Rocket Bombs received an advance from the MND, arms production was 

commenced. Over the years, Rocket Bombs became a prosperous company and one of 

the largest arms producers in Oceania. 

7. In February 2014, the Claimant, on behalf of Rocket Bombs, started negotiations with 

the MND for the conclusion of a new contract for the arms production. On 28 February 

2014, they concluded a contract for the arms production for a period of six years, 

effective as of 1 April 2014. 
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c. Reunification of Fairyland with Euroasia 

8. Historically, Fairyland was part of Euroasia. Most of the residents of Fairyland are of 

Euroasian origin and speak the Euroasian language. Eastasia annexed the territory of 

Fairyland at the outbreak of the World War in 1914 and retained it after the conclusion 

of the Peace Treaty of 1918 when the World War came to an end. 

9. In August 2013, the authorities of Fairyland decided to hold a referendum on the 

secession of the province from Eastasia and its reunification with Euroasia. On 1 

November 2013, the referendum was held and the majority decided in favor of both the 

secession and reunification. 

10. On 23 January 2014, the authorities of Fairyland wrote an official letter to the Minister 

of Foreign Affairs of Euroasia, asking for an intervention. After a long debate, the 

government of Euroasia decided to intervene and annex Fairyland to Euroasia. On 1 

March 2014, the armed forces of Euroasia entered the territory of Fairyland. The 

annexation was bloodless and rather peaceful. On 23 March 2014, Euroasia officially 

declared Fairyland a part of the Euroasian territory. 

11. On 1 March 2014, Euroasia introduced an amendment to the Citizenship Act, allowing 

all residents of Fairyland to apply for Euroasian nationality. On 2 March 2014, the 

Claimant sent an e-mail to the President of Eastasia, declaring the renunciation of his 

Eastasian citizenship. On 23 March 2014, Euroasian authorities recognized Peter 

Explosive as a national of Euroasia. He was subsequently issued a Euroasian identity 

card and passport.  

 

d. Sanctions imposed by Oceania 

12. On 1 May 2014, the President of Oceania issued an Executive Order on Blocking 

Property of Persons Contributing to the Situation in the Republic of Eastasia 

(“Executive Order”). The Executive Order introduced a system of sanctions against the 

persons engaged in certain sectors of the Euroasian economy, including arms 

production. Oceania also broke off diplomatic relations with Euroasia. 

13. The sanctions, applied to the Claimant and Rocket Bombs, resulted in the deterioration 

of Rocket Bombs’ business and in a rapid decrease in the value of its shares. The 

Claimant was unable to either conduct the business or sell the shares in Rocket Bombs 

to a third person.  
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SUMMARY OF ARGUMENTS 

 

14. First, the Claimant is an “investor” pursuant to Article 1.2 of the Euroasia BIT. 

The Claimant’s nationality is to be determined in accordance with the laws and 

regulations of Euroasia and is to be assessed at the moment the breach of the Euroasia 

BIT occurred. The Claimant is not precluded from referring his dispute with Oceania to 

international arbitration by reason of having dual (Eastasian and Euroasian) nationality. 

15. Second, the Claimant’s non-compliance with the pre-arbitral steps provided for in 

Article 9 of the Euroasia BIT (amicable consultations and 24-month domestic litigation 

requirement) does not deprive the Tribunal of jurisdiction to hear the dispute. The 

amicable consultations provision is non-mandatory in nature and the Respondent failed 

to engage in consultations with the Claimant. The domestic litigation provision is a 

procedural requirement pertinent to the admissibility of dispute and determines when, 

not whether, the arbitration may begin. It would be contrary to the ideas of fairness and 

efficiency to deprive the Claimant of his right to resort to international arbitration. 

16. Third, even if the Tribunal decides that the Claimant was required to comply with the 

pre-arbitral steps provided for in Article 9 of the Euroasia BIT, the Claimant may, 

pursuant to Article 3 of the Euroasia BIT, invoke more favorable dispute 

resolution provisions provided for in Article 8 of the Eastasia BIT. The scope of the 

most-favored-nation clause in the Euroasia BIT is broad enough to encompass dispute 

resolution provisions and the Claimant may thus exercise its existing right to refer the 

dispute to international arbitration on more favorable conditions. 

17. Fourth, the acquisition of shares in Rocket Bombs by the Claimant constitutes an 

“investment” under the Euroasia BIT and the Respondent’s allegations of 

corruption do not deprive the Tribunal of jurisdiction to hear the dispute and do 

not make the Claimant’s claims inadmissible. The legality of the Claimant’s 

investment has to be assessed at the moment the investment was made. The “clean 

hands” doctrine is not an established principle of international law and does not affect 

the Tribunal’s jurisdiction. The Respondent failed to furnish clear and convincing 

evidence of the Claimant’s involvement in corruption. 

18. Fifth, the Claimant’s investment was wrongly expropriated by the Respondent. 

The Respondent breached Article 4 of the Euroasia BIT when it introduced a system of 

sanctions against the Claimant and Rocket Bombs and expropriated the Claimant’s 

investment in Oceania. The Claimant is thus entitled to compensation equivalent to the 
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value of the Claimant’s investment immediately before the date on which the 

expropriation became publicly known. 

19. Sixth, the Claimant did not contribute to the injury suffered by his investment. 

The Respondent has an obligation to fully compensate the Claimant for the injury 

caused by the Respondent’s internationally wrongful act (expropriation of the 

Claimant’s investment) and the Claimant’s alleged contributory fault does not release 

the Respondent from responsibility. The Claimant’s actions – performance of the 

contract concluded between Rocket Bombs and the Euroasian Ministry of National 

Defence – do not meet the threshold of materiality and significance to constitute 

contributory fault that would have to be taken into account in the apportionment and 

calculation of damages. 

20. Although both the ICC Rules
1
 and the UNCITRAL Model Law

2
 grant the Tribunal with 

a power to order interim measures, such measures do not appear to be necessary, 

effective or appropriate in the circumstances of this case. The Tribunal cannot order the 

Claimant’s suppliers, who are not parties to these arbitration proceedings, to perform 

their contracts; ordering the Respondent to suspend the enforcement of the Executive 

Order would raise serious policy and enforcement questions; and the ability of the 

Respondent to pay any compensation the Tribunal may award the Claimant is not in 

doubt.
3
 

 

  

                                                            
1 ICC Rules, Article 28. 
2 UNCITRAL Model Law, Article 17. 
3 Procedural Order No. 2, p. 57. 
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LEGAL ARGUMENTS 

 

1. The Claimant is an “investor” pursuant to Article 1.2 of the Euroasia BIT 

21. The Respondent argues that the Claimant may not rely on the Euroasia BIT because the 

Claimant is a national of Eastasia and the reunification of Fairyland with Euroasia was 

unlawful.
4
 In response, the Claimant submits that his nationality is to be determined in 

accordance with the laws and regulations of Euroasia [1.1] and is to be assessed at the 

moment the breach of the Euroasia BIT occurred and the dispute was referred to the 

Tribunal, not at the moment the investment was made [1.2]. The Claimant is not 

precluded, by reason of having dual (Eastasian and Euroasian) nationality, from 

referring his dispute with the Respondent to international arbitration pursuant to Article 

9 of the Euroasia BIT [1.3].  

 

1.1. Euroasia has a sovereign power to determine who its nationals are 

22. Article 1.2 of the Euroasia BIT provides that the term “investor” means “any natural or 

legal person of one Contracting Party who invests in the territory of the other 

Contracting Party” and the term “natural person” in this sentence means “any natural 

person having the nationality of either Contracting Party in accordance with its laws”. 

23. The Claimant has continuously resided in Fairyland. Prior to reunification of Fairyland 

with Euroasia, the Claimant had held Eastasian nationality.
5
 On 1 November 2013, the 

population of Fairyland exercised their right to self-determination and voted, on a 

referendum, in favor of leaving Eastasia and reuniting with Euroasia.
6
 On 1 March 

2014, Euroasia introduced an amendment to its Citizenship Act, allowing all residents 

of Fairyland to apply for Euroasian nationality.
7
 On 23 March 2014, Euroasian 

authorities recognized the Claimant as a national of Euroasia, and he was subsequently 

issued a Euroasian identity card and passport.
8
 The Claimant is, therefore, a natural 

person having the nationality of Euroasia in accordance with the laws of Euroasia. 

24. Arbitration tribunals have consistently decided that nationality of a claimant is to be 

determined in accordance with the domestic laws and regulations of each State party to 

                                                            
4 Answer to Request for Arbitration, p. 15. 
5 Statement of Uncontested Facts, p. 32, ¶ 2. 
6 Procedural Order No. 3, p. 61, ¶ 7. 
7 Procedural Order No. 2, p. 56, ¶ 4. 
8 Ibid. 
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the applicable BIT. In particular, in Siag v. Egypt the tribunal noted the existence of the 

“international law rule that the municipal law of the state determines nationality”.
9
 

25. In Oostergetel v. Slovakia, the tribunal pointed out that it is a “well-established 

principle of international law that each State is entitled to determine the body of its 

nationals in accordance with its national law.”
10

 Similarly, the tribunal in Arif v. 

Moldova stated that 

 

it is an established principle of international law that a State is sovereign in 

establishing legal conditions which must be fulfilled by an individual in 

order to be considered to be vested with its nationality; nationality is within 

the domestic jurisdiction the State.
11

 

 

26. This position is also supported by judgments of international courts, particularly the 

International Court of Justice (ICJ).
12

 

27. Article 1.2 of the Euroasia BIT reflects this established principle of international law 

that recognizes the sovereign power of each State party to determine who its nationals 

are: 

 

The term “investor” shall mean any natural or legal person of one 

Contracting Party who invests in the territory of the other Contracting Party, 

and for the purpose of this definition: 

(a) the term “natural person” shall mean any natural person having the 

nationality of either Contracting Party in accordance with its laws; 

(b) the term “legal person” shall mean, with respect to either Contracting 

Party, any entity incorporated or constituted in accordance with, and 

recognized as legal person by its laws, having the seat in the territory of that 

Contracting Party.
13

 

 

28. While acknowledging that in international law the question of nationality falls within 

the domestic jurisdiction of the State and is to be decided by the sovereign’s legislative 

authority and pursuant to the rules relating to the acquisition (and loss) of nationality, 

the tribunals have found themselves competent to decide cases where one of the parties 

challenges the nationality of another person. The tribunal in Soufraki v. UAE phrased 

this power in the following terms: 

 

                                                            
9 Siag v. Egypt, ¶ 146.  
10 Oostergetel v. Slovakia, ¶ 119.  
11 Arif v. Moldova, ¶ 354. 
12 Nottebohm, p. 19. 
13 Euroasia BIT, Article 1.2 (emphasis added). 
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It is accepted in international law that nationality is within the domestic 

jurisdiction of the State, which settles, by its own legislation, the rules 

relating to the acquisition (and loss) of its nationality. Article 1(3) of the 

BIT reflects this rule. But it is no less accepted that when, in international 

arbitral or judicial proceedings, the nationality of a person is challenged, the 

international tribunal is competent to pass upon that challenge. It will accord 

great weight to the nationality law of the State in question and to the 

interpretation and application of that law by its authorities. But it will in the 

end decide for itself whether, on the facts and law before it, the person 

whose nationality is at issue was or was not a national of the State in 

question and when, and what follows from that finding. Where, as in the 

instant case, the jurisdiction of an international tribunal turns on an issue of 

nationality, the international tribunal is empowered, indeed bound, to decide 

that issue.
14

 

 

29. In the present case Euroasian authorities recognized the Claimant as a national of 

Euroasia on 23 March 2014, and he was subsequently issued a Euroasian identity card 

and passport.
15

 The Tribunal, therefore, has to accord “great weight” to the citizenship 

and nationality laws and regulations of Euroasia. The Tribunal, however, remains 

empowered to decide on the issue of the Claimant’s nationality for itself, on the basis of 

facts and law before it, as well as to pronounce on the consequences of such finding. 

30. The Claimant asserts that, in light of his family background, personal and business ties 

with Euroasia – the Claimant’s grandparents were born nationals of Euroasia,
16

 the 

Claimant sought to renounce his Eastasian citizenship on 2 March 2014,
17

 the Claimant 

is a sole shareholder, a president and a sole member of the board of directors of a 

company that has been a long-time supplier of arms to the Euroasia’s MND
18

 – the 

Claimant has actively exercised his Euroasian nationality. 

31. Furthermore, the present case does not involve a situation where a dual national files a 

claim against one of his States of nationality, and thus does not give rise to the question 

whether the Claimant’s Euroasian nationality is his “dominant nationality”. 

32. Also, any assertion by the Respondent to the effect that the reunification of Fairyland 

with Euroasia was contrary to jus cogens norms has no basis in international law. The 

population of Fairyland merely exercised their right to external self-determination, not 

prohibited by international law, whereas jus cogens rules are limited to prohibitions on 

waging aggressive war, crimes against humanity, war crimes, maritime piracy, 

                                                            
14 Soufraki v. UAE, ¶ 55. 
15 Procedural Order No. 2, p. 56, ¶ 4. 
16 Ibid. 
17 Procedural Order No. 3, p. 60, ¶ 2 
18 Statement of Uncontested Facts, p. 32, ¶ 2; p. 34, ¶ 9; pp. 35-36, ¶ 15. 
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genocide, apartheid, slavery and torture. None of these breaches of jus cogens norms 

took place in Fairyland. The reunification of Fairyland with Euroasia was bloodless and 

rather peaceful.
19

 

33. The concept of jus cogens is relatively new, it has been developed in academia and 

several courts, and its legal effect is not entirely clear. Also, it is uncertain if all States 

have accepted this concept, which appears to be at odds with the traditional structure of 

international law and aims at replacing it with a new one. 

34. Moreover, the illegality of annexation of Fairyland has not been adjudicated by a 

competent international court, the UN Security Council has been unable to agree on any 

resolution with respect to the status of Fairyland,
20

  and the annexation of Fairyland by 

Euroasia divided the international community into two camps, one of which recognized 

the annexation.
21

 

35. In Kosovo Advisory Opinion, the ICJ ruled that non-state actors are not bound by the 

principle of territorial integrity of States and the “scope of the principle of territorial 

integrity is confined to the sphere of relations between States”.
22

 

36. Most of the people in Fairyland are ethnically different from the Eastasian population, 

they are of Euroasian origin and may speak the Euroasian language.
23

 Historically, 

Fairyland was part of the territory of Euroasia, and its annexation by Eastasia was 

officially recognized only in 1918.
24

 

37. In light of the non-applicability of the concept of territorial integrity to non-state actors, 

such as the province of Fairyland and its population, the referendum in Fairyland was 

not a violation of international law, but an exercise of the right to external self-

determination by a separate ethnic group, not prohibited under international law.  

38. In conclusion, due deference has to be accorded to the Eurasia’s sovereign decision to 

recognize the Claimant as its national, and the Claimant has effectively exercised his 

Euroasian nationality since its acquisition.  

 

                                                            
19 Statement of Uncontested Facts, p. 35, ¶ 14. 
20 Procedural Order No. 2, p. 56, ¶ 3. 
21 Statement of Uncontested Facts, p. 36, ¶ 16. 
22 Kosovo Advisory Opinion, 80.  
23 Statement of Uncontested Facts, p. 35, ¶ 14; Procedural Order No. 3, p. 61, ¶ 9. 
24 Statement of Uncontested Facts, p. 35, ¶ 14; Procedural Order No. 3, p. 61, ¶ 9. 
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1.2. The Claimant held Euroasian nationality at the moment the Respondent 

expropriated his investment 

39. The Claimant was undisputedly a national of Eastasia at the moment he acquired shares 

in Rocket Bombs and became its 100% shareholder.
25

 However, for the purposes of 

establishing the Tribunal’s jurisdiction, the Claimant’s nationality has to be assessed at 

the time an alleged breach of the BIT occurred (in this case – at the moment the 

Respondent expropriated the Claimant’s investment) and the dispute was submitted to 

the arbitral tribunal. 

40. In particular, in Pac Rim v. El Salvador the tribunal ruled that 

 

for the purpose of this Ratione Temporis issue, what CAFTA requires is not 

that the investor should bear the nationality of one of the Parties before its 

investment was made, but that such nationality should exist prior to the 

alleged breach of CAFTA by the other Party.
26

 

 

41. The Euroasian authorities recognized the Claimant as a national of Euroasia on 23 

March 2014,
27

 prior to the Executive Order of 1 May 2014 that introduced a system of 

sanctions and expropriated the Claimant’s investment in Oceania. 

42. Furthermore, even if the dispute concerns events prior to the acquisition of the 

Euroasian nationality by the Claimant, the Euroasia BIT remains applicable because it 

covers investments made before or after its entry into force, while it does not apply to 

claims that had been settled, to the events that occurred, before the Euroasia BIT 

entered into force, i.e. prior to 23 October 1995:
28

 

 

The provisions of this Agreement shall apply to future investments made by 

investors of one Contracting Party in the territory of the other Contracting 

Party and also to the investments existing in the territory of the other 

Contracting Party on the date this Agreement entered into force. However, 

the provisions of this Agreement shall not apply to claims arising out of 

events which occurred, or to claims which had been settled, prior to its entry 

into force.
29

 

 

43. In conclusion, because the Claimant held Euroasian nationality both at the time the 

respondent expropriated its investment on 1 May 2014 and at the moment the Claimant 

                                                            
25 Statement of Uncontested Facts, p. 32, ¶ 2. 
26 Pac Rim v. El Salvador, ¶ 3.34. 
27 Procedural Order No. 2, p. 56, ¶ 4. 
28 Statement of Uncontested Facts, p. 32, ¶ 1. 
29 Euroasia BIT, Article 11. 
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referred this dispute to international arbitration on 11 September 2015, the Claimant 

may benefit from the treaty rights provided for in the Euroasia BIT. 

 

1.3. The Claimant’s dual nationality does not preclude him from invoking the 

dispute resolution provisions in the Euroasia BIT 

44. The Citizenship Act of Euroasia does not allow Euroasian nationals to possess dual 

nationality,
30

 whereas the Eastasian Citizenship Law allows the Eastasian citizens to 

possess dual nationality and to renounce their citizenship following the required 

procedure.
31

 On 2 March 2014, the Claimant sent an email to the President of Eastasia 

renouncing his Eastasian citizenship, but the Claimant’s declaration did not comply 

with the formal requirements of the Citizenship Law of Eastasia.
32

 

45. Because the Claimant’s first State of nationality (Eurasia) recognizes him as a citizen of 

Eastasia and no action has been taken as to his Eastasian nationality ties, the Claimant 

is a dual national and this fact does not create an impediment to his standing before this 

Tribunal.  

46. It is well established in arbitration practice that being a dual national does not make an 

investor incompetent at filing claims before an international tribunal.
33

 In particular, the 

lack of presumption as to the non-applicability of a treaty to dual nationals was clear for 

the tribunal in Garcia v. Venezuela, because  

 

the denial of the benefit of the Treaty must be expressly contained in the text 

of the application to prevail as part of reciprocal commitments by the 

signatory states of the BIT.
34

 

 

47. Similarly, the tribunal in Saluka v. Czech Repiblic concluded that arbitrators are not 

allowed to rule out a national who has the right to invoke the protections stipulated in a 

treaty, because  

 

the Tribunal must always bear in mind the terms of the Treaty under which 

it operates. Those terms expressly give a legal person constituted under the 

laws of The Netherlands – such as, in this case, Saluka – the right to invoke 

the protection of the Treaty. To depart from that conclusion requires clear 

language in the Treaty, but there is none. … The parties having agreed that 

any legal person constituted under their laws is entitled to invoke the 

                                                            
30 Procedural Order No. 2, p. 56, ¶ 4. 
31 Procedural Order No. 3, pp. 59-60, ¶ 2. 
32 Ibid. 
33 Garcia v. Venezuela, ¶¶ 181, 197-206; Saluka v. Czech Republic, ¶ 229. 
34 Garcia v. Venezuela, ¶ 181. 
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protection of the Treaty, and having so agreed without reference to any 

question of their relationship to some other third State corporation, it is 

beyond the powers of this Tribunal to import into the definition of 

“investor” some requirement relating to such a relationship having the effect 

of excluding from the Treaty’s protection a company which the language 

agreed by the parties included within it.
35

 

 

48. Furthermore, the tribunal in Garcia v. Venezuela decided that term “one” in the phrase 

“physical persons having the nationality of one of the contracting parties” contained in 

the Spain–Venezuela BIT’s definition of the term “investor”
36

 does not limit the 

number of nationalities that an investor can have in order to have standing before an 

arbitration tribunal under the BIT, and 

 

a different interpretation would amount to adding a condition on the 

Claimant’s competence which is not explicitly ruled for in the Treaty, an 

interpretation that the Tribunal cannot follow.
37

 

 

49. In conclusion, the fact that the Claimant is a dual national of Eastasia and Euroasia does 

not preclude him from submitting the dispute with Oceania to international arbitration 

pursuant to Article 9 of the Euroasia BIT. 

 

2. Non-compliance with the pre-arbitral steps provided for in Article 9 of the 

Euroasia BIT does not deprive the Tribunal of jurisdiction to hear the 

dispute 

50. Article 9 of the Euroasia BIT provides for a number of alternative procedures in the 

event a dispute arises between an investor and a host State. First, any dispute “shall, to 

the extent possible,” be settled in amicable consultations between the parties.
38

 

Secondly, the dispute “may be submitted to the competent judicial or administrative 

courts” of the host State if it “cannot be settled amicably”.
39

 Finally, the dispute “may 

be referred to international arbitration” if it has not been resolved within 24 months 

from the notice of the commencement of proceedings before the courts.
40

 

51. In response to the Respondent’s allegation that the Claimant was required to comply 

with the pre-arbitral steps prior to bringing his claim before the Tribunal,
41

 the 

                                                            
35 Saluka v. Czech Republic, ¶ 229 (emphasis added). 
36 Spain–Venezuela BIT, Article 1.1.a. 
37 Garcia v. Venezuela, ¶¶ 197-206. 
38 Euroasia BIT, Article 9.1. 
39 Ibid, Article 9.2. 
40 Ibid, Article 9.3. 
41 Answer to Request for Arbitration, p. 15. 
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Claimant submits that the lack of amicable consultations [2.1] and non-submission of 

the dispute to the Oceanian domestic courts [2.2] do not deprive the Tribunal of 

jurisdiction over the dispute between the Parties. 

 

2.1. The lack of amicable consultations does not deprive the Tribunal of 

jurisdiction to hear the dispute 

52. The consultation requirement is an expression of the good will to try firstly to settle any 

dispute in an amicable way.
42

 The tribunal in Abaclat v. Argentina ruled that non-

compliance with this requirement would be a mere manifestation of the fact that “the 

premises for an amicable settlement were not given because one or both of the Parties 

were not willing to give the dispute an amicable end.”
43

 

53. Arbitration tribunals have consistently treated consultation periods not as jurisdictional 

and mandatory in nature, i.e. not as a limit on the authority of the arbitral tribunal to 

decide on the merits of the dispute, but as directory and procedural rules.
44

 Because it is 

established in international arbitration practice that the fulfillment of procedural 

requirements is not a prerequisite for the arbitral tribunal’s jurisdiction, the amicable 

settlement provision cannot be invoked to require the parties to engage in fruitless 

consultations or to delay the orderly settlement of the dispute through arbitration.
45

 

54. On 23 February 2015, almost six months before submitting the Request for Arbitration, 

the Claimant notified the Oceanian Ministry of Foreign Affairs, with copies to the 

Ministry of Finance, Ministry of Defence and Ministry of Environmental Protection, of 

his dispute with the Respondent and of his intent to initiate arbitral proceedings against 

the Respondent if Oceania fails to engage in consultations with the Claimant.
46

 As of 11 

September 2015, the date of filing of the Claimant’s Request for Arbitration, the 

Respondent had not responded.
47

 

55. In conclusion, in light of the non-mandatory nature of the amicable consultations 

provision and the Respondent’s failure to engage in consultations with the Claimant, 

the Respondent cannot invoke Article 9.1 of the Euroasia BIT to derail settlement of the 

dispute between the Parties by the Tribunal. 

                                                            
42 Abaclat v. Argentina, ¶ 564. 
43 Ibid, ¶ 565. 
44 Bayindir v. Pakistan, ¶¶ 99, 102; Biwater Gauff v. Tanzania, ¶ 343; Ethyl v. Canada, ¶¶ 74-88; Lauder v. 

Czech Republic, ¶ 187; SGS v. Pakistan, ¶ 184; Stati and Ascom v. Kazakhstan, ¶ 829; Born, pp. 923-925. 
45 Al-Kharafi v. Libya, p. 245. 
46 Procedural Order No. 3, p. 60, ¶ 4; Request for Arbitration, p. 4. 
47 Procedural Order No. 3, p. 60, ¶ 4; Request for Arbitration, p. 4. 
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2.2. Non-submission of the dispute to the Oceanian domestic courts does not 

deprive the Tribunal of jurisdiction to hear the dispute 

56. Non-submission of the dispute to the domestic courts of Oceania does not deprive the 

Tribunal of jurisdiction because more than 24 months have elapsed since the events 

giving rise to the claim and the domestic litigation provision, a procedural requirement 

pertinent to the admissibility of dispute, determines when, not whether, the arbitration 

may begin [2.2.1]. It would be contrary to the ideas of fairness and efficiency to deprive 

the Claimant of his right to resort to international arbitration [2.2.2]. 

 

2.2.1 The domestic litigation provision is a procedural prerequisite that 

determines when, not whether, the arbitration may begin 

57. In international arbitration practice the requirement to submit the dispute to domestic 

courts and to pursue the claimant’s case there for a specified period of time was 

considered to be an issue of admissibility,
48

 a “procedural requirement”
49

 and an 

“exception of inadmissibility”.
50

 Such a provision is a “purely procedural requirement” 

that determines “when the arbitration may begin, but not whether it may occur or what 

its substantive outcome will be on the issues in dispute.”
51

 

58. Furthermore, the tribunal in Hochtief v. Argentina noted that it was “difficult to see the 

rationale” for imposing upon the claimant an obligation to “spend a period of 18 

months with the dispute listed on the docket of domestic courts as a precondition for the 

reference to arbitration.”
52

 The tribunal was “not convinced” that the applicable BIT 

had to be interpreted in such a way to mean that “litigation is always an essential 

precondition to unilateral reference of a dispute to arbitration”.
53

 

59. The text and structure of the domestic litigation requirement set forth in Article 9 of the 

Euroasia BIT make clear that it is a procedural precondition to submission of the 

dispute to the ultimate dispute resolution mechanism – international arbitration. Article 

9 sets forth three venues to resolve a dispute: amicable consultations, litigation in the 

domestic courts of the host State, and submission of the dispute to international 

arbitration. Only the last option presupposes the final disposition of the dispute as, upon 

                                                            
48 BG v. Argentina (UNCITRAL), ¶ 157; Dupuy, p. 232. 
49 National Grid v. Argentina, ¶ 91. 
50 Telefonica v. Argentina, ¶ 93. 
51 BG v. Argentina (US Supreme Court), p. 1207 (emphasis added), also pp. 1210-1212. 
52 Hochtief v. Argentina, ¶ 50. 
53 Ibid, ¶ 54. 
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commencement of the arbitration proceedings, each party “shall take any such 

measures as may be necessary to dismiss any pending court proceedings”
54

 and only the 

award rendered by the arbitral tribunal “shall be final and binding on the parties”.
55

 

60. In the case at hand, the dispute arose on 1 May 2014 when the President of Oceania 

issued the Executive Order introducing a system of sanctions that resulted in the 

deterioration of Rocket Bombs’ business and a rapid decrease in the value of the 

Claimant’s shares in Rocket Bombs.
56

 The Claimant commenced this arbitration (11 

September 2015) and submits its Statement of Case (19 September 2016) more than 16 

and 28 months after the occurrence of the events giving rise to the claim. 

61. If the party’s case is dismissed for lack of admissibility, it can refile the claim.
57

 

However, to order the Claimant to commence the arbitration anew would run contrary 

to the object and purpose of the Euroasia BIT, i.e. “providing effective means of 

asserting claims and enforcing rights with respect to investments … through 

international arbitration”.
58

 Further protraction of the dispute would also impede the 

attainment of another objective of the Euroasia BIT, i.e. to “stimulate the flow of 

private capital and the economic development of [Eurasia and Oceania]”.
59

 In 1998, 

when the Claimant acquired shares in Rocket Bombs, the company was decrepit and 

the town of Valhalla, Oceania was in decline.
60

 Under the Claimant’s management, 

Rocket Bombs became one of the largest arms producers in Oceania and more 

Valhalla’s residents than ever before were employed by Rocket Bombs.
61

 As a result of 

the sanctions introduced by Oceania, the Claimant can neither conduct its business nor 

sell it,
62

 and additional delay of 24 months would only aggravate the situation. 

62. In conclusion, more than 28 months have elapsed since the events giving rise to the 

dispute, and the 24-month domestic litigation provision in Article 9.3 of the Euroasia 

BIT, being a procedural requirement pertinent to the admissibility of claims and 

considered in light of the object and purpose of the Euroasia BIT, does not deprive the 

tribunal of the jurisdiction and does not make the Claimant’s claims inadmissible. 

 

                                                            
54 Euroasia BIT, Article 9.4. 
55 Ibid, Article 9.8. 
56 Statement of Uncontested Facts, p. 36, ¶¶ 16-17. 
57 Dupuy, p. 230. 
58 Euroasia BIT, Preamble. 
59 Ibid. 
60 Statement of Uncontested Facts, p. 32, ¶¶ 2-3. 
61 Ibid, pp. 34-35, ¶¶ 12. 
62 Ibid, p. 36, ¶¶ 17. 
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2.2.2 Depriving the Claimant of his right to resort to international arbitration 

would be contrary to the ideas of fairness and efficiency 

63. To draw conclusions with regard to the consequence of non-compliance with the pre-

arbitral steps established in the BIT, regard should be given to the context, as well as to 

the purpose and aim of the dispute resolution provisions in the BIT.
63

 Interpretation of 

these provisions has to be informed by the idea of fairness and efficiency.
64

 The 

question for the tribunal, therefore, is whether the disregard of the domestic litigation 

requirement, in the circumstances of the case, is comparable with the object and 

purpose of the dispute resolution provisions in the BIT.
65

 Such an incompatibility arises 

only when the disregard of the domestic litigation requirement unduly deprives the host 

State of a fair opportunity to address the issue through its domestic legal system.
66

 

There has to be not merely a “theoretical opportunity”, but a “real chance in practice 

that the Host State, through its courts, would address the issue in a way that could lead 

to an effective resolution of the dispute.”
67

 

64. The relevant test is, therefore, whether the host State’s interest in being able to address 

the specific claims through its domestic legal system would justify depriving the 

claimant of his interest in being able to submit the dispute to arbitration.
68

 

65. The Respondent does not offer fair and efficient mechanisms to resolve the dispute with 

the Claimant in the domestic courts of Oceania. Claims brought under international 

treaties may not be adjudicated by the Oceanian national courts.
69

 Although the 

Oceanian Constitutional Tribunal (OCT) may (theoretically) set aside any legal act, the 

OCT has been deferential to the executive branch in the conduct of foreign policy and it 

seems rather unlikely that it would set aside the Executive Order.
70

 In any event, 

recourse to the OCT would be an extremely lengthy process, taking up to 3 or 4 years.
71

 

66. Furthermore, the Respondent’s actions created an atmosphere of hostility that makes 

fair resolution of the dispute between the Parties in the Oceanian domestic courts very 

unlikely, if not absolutely impossible. First, the Respondent introduced a system of 

                                                            
63 Abaclat v. Argentina, ¶ 579. 
64 Ibid. 
65 Ibid, ¶ 580. 
66 Ibid, ¶ 582. 
67 Ibid. 
68 584 
69 Procedural Order No. 3, p. 60, ¶ 5. 
70 Ibid, ¶ 6. 
71 Ibid. 
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sanctions,
72

 with the Claimant’s investment – Rocket Bombs – being the only company 

designated by the sanctions in the arms production sector.
73

 Secondly, Oceania severed 

diplomatic relations with Euroasia,
74

 the State that recognized the Claimant as 

Euroasian national and issued the Claimant a Euroasian identity card and passport.
75

 

The severance of diplomatic relations between States usually occurs due to “serious 

political differences which prevent further genuine co-operation between them”
76

 and, 

historically, breaking off of diplomatic relations “was often an intermediate step on the 

road to war.”
77

 

67. When concluding the Euroasia BIT, Oceania and Euroasia expressly recognized the 

significance of “providing effective means of asserting claims and enforcing rights with 

respect to investments … through international arbitration”.
78

 Domestic litigation 

clauses “creat[e] a considerable burden to the party seeking arbitration with little 

chance of advancing the settlement of the dispute” and their likely effect is delay and 

additional cost.
79

 It appears pointless to oblige the parties to spend several months in 

litigation, where one or both of them might have decided in advance to reject a decision 

that might be rendered by the courts.
80

 

68. In conclusion, because in these circumstances the Claimant had only a theoretical 

opportunity to have its claims fairly addressed in the domestic courts of Oceania and 

submission of the dispute to the Oceanian courts could not have led to its effective 

resolution, it would be unfair to deprive the Claimant of its right to resort to arbitration 

due to the disregard of the 24-month litigation requirement. Such disregard does not 

host any real harm to the Respondent (the host State), whereas depriving the Claimant 

(the investor) of his right to resort to international arbitration would deprive him of an 

important and efficient dispute settlement avenue. 

 

                                                            
72 Statement of Uncontested Facts, p. 36, ¶ 16. 
73 Ibid, ¶ 17. 
74 Procedural Order No. 2, p. 56, ¶ 6. 
75 Ibid, ¶ 4. 
76 Dörr & Schmalenbach, p. 1105. 
77 Ibid, p. 1106. 
78 Euroasia BIT, Preamble. 
79 Schreuer, pp. 846-848. 
80 Hochtief v. Argentina, ¶ 51. 
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3. The Claimant may invoke Article 8 of the Eastasia BIT pursuant to Article 3 

of the Euroasia BIT 

69. If the Tribunal decides that the Claimant was required to comply with the pre-arbitral 

steps provided for in Article 9 of the Euroasia BIT, the Claimant may, pursuant to 

Article 3 of the Euroasia BIT, invoke more favorable dispute resolution provisions 

provided for in Article 8 of the Eastasia BIT. The scope of the most-favored-nation 

(MFN) clause in the Euroasia BIT is broad enough to encompass dispute resolution 

provisions [3.1] and the Claimant may thus exercise its existing right to refer the 

dispute to international arbitration on more favorable conditions as provided for in 

Article 8 of the Eastasia BIT [3.2]. 

 

3.1. The scope of the most-favored-nation clause in the Euroasia BIT is broad 

enough to encompass dispute resolution provisions 

70. Article 3.1 of the Euroasia BIT provides for the maximum protection of Euroasian 

investors in Oceania through the inclusion of the MFN clause: 

 

Each Contracting Party shall, within its own territory, accord to investments 

made by investors of the other Contracting Party, to the income and 

activities related to such investments and to such other investment matters 

regulated by this Agreement, a treatment that is no less favourable than that 

accorded to its own investors or investors from third-party countries.
81

 

 

71. Article 8 of the Eastasia BIT does not contain a domestic litigation requirement and 

provides, in the relevant part: 

 

If the dispute cannot be settled amicably within six months, it shall, at the 

request of an investor of the other Contracting Party, be submitted to 

arbitration. The two Contracting Parties hereby declare that they 

unreservedly and bindingly consent to the dispute with an investor being 

submitted to one of the following dispute settlement mechanisms chosen by 

the investor: 

… 

c) arbitration in accordance with the Rules of Arbitration of the International 

Chamber of Commerce (ICC), …
82

 

 

72. The ILC Study Group on The Most-Favoured-Nation clause noted in its final report that 

whether or not the MFN clause is capable of applying to the dispute settlement 

provisions of a BIT 

                                                            
81 Euroasia BIT, Article 3.1. 
82 Eastasia BIT, Article 8.2. 



18 

 

 

is essentially one of party autonomy; the parties to a BIT can, if they wish, 

include the conditions for access to dispute settlement within the scope of 

coverage of an MFN provision. The question in each case is whether they 

have done so.
83

 

 

73. Starting from Maffezini v. Spain,
84

 arbitration practice confirms that MFN clauses may 

be used to import dispute resolution provisions from other BIT.
85

 Brigitte Stern noted 

that this view is “based on the presumption that dispute resolution provisions do 

invariably fall within the scope of an MFN provision in a BIT”.
86

  

74. Furthermore, the practice of several sates endorses this view. For instance, Article 5 

(“Most-Favoured-Nation Treatment”) of the 2012 Canada-China BIT specifies that the 

term “treatment” in this provision “does not encompass the dispute resolution 

mechanisms … in other international investment treaties and other trade agreements”,
87

 

whereas some subsequent Canadian BITs are silent on this issue.
88

 The fact that some 

BITs expressly exclude the applicability of the MFN clause to jurisdictional issues 

leads to a logical conclusion that in the absence of a provision to the contrary, the MFN 

clause is equally applicable both to the jurisdictional issues and to substantive standards 

of treatment provided for in the BIT. 

75. The scope of Article 3.1 of the Euroasia BIT, which encompasses also “other 

investment matters regulated by this Agreement”, is broad enough to include dispute 

settlement provisions, and thus allows the Claimant to invoke Article 8 of the Eastasia 

BIT, which does not contain the domestic litigation requirement. 

 

3.2. The Claimant may exercise its existing right to refer the dispute to 

international arbitration on more favorable conditions as provided for in 

Article 8 of the Eastasia BIT 

76. The Claimant invokes the MFN clause contained in Article 3.1 of the Euroasia BIT not 

to benefit from a treaty right otherwise unavailable under the Euroasia BIT, but to 

exercise an existing right, i.e. the right to refer the dispute to international arbitration, 

on more favorable conditions. 

                                                            
83 MFN Study Group Report, p. 182. 
84 Maffezini v. Spain, ¶¶ 98-99. 
85 Impregilo v. Argentina, ¶ 108. 
86 Impregilo v. Argentina (Brigitte Stern), ¶ 14. 
87 Canada-China BIT, Article 5.3. 
88 See the 2013 Benin-Canada BIT, Article 6. 
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77. Although some tribunals expressed skepticism as to the applicability of the MFN clause 

to dispute settlement mechanisms,
89

 in the case at hand both the Euroasia BIT
90

 and the 

Eastasia BIT
91

 contain general consent of the host State to submit their disputes with 

foreign investors to international arbitration, and provide for the possibility to refer the 

dispute to the ICC for settlement in accordance with the ICC Rules. 

78. In Garanti Koza v. Turkmenistan the tribunal noted that even if it were not possible to 

import the host State’s consent to arbitration into a BIT that did not provide for the 

possibility to submit the dispute to international arbitration, 

 

the essential consent of the State -- the consent to resolve disputes with U.K. 

investors by means of international arbitration -- does not in this case need 

to be imported by operation of the MFN clause, because that consent is 

contained in Article 8(1) of the BIT.
92

 

 

79. In Renta 4 v. Russia the tribunal dismissed the respondent’s objection, observing that  

 

dispute resolution mechanisms accepted by a State in various international 

instruments are all legitimate in the eyes of that State. Some may be 

inherently more efficient. Others may be more reliable in a particular 

context. Having options may be thought to be more “favoured” for MFN 

purposes than not having them. It is not convincing for a State to argue in 

general terms that it accepted a particular “system of arbitration” with 

respect to the nationals of one country but did not so consent with respect to 

the nationals of another. The extension of commitments is in the very nature 

of MFN clauses.
93

 

 

80. Similarly, the tribunal in Venezuela US v. Venezuela concluded that  

 

Article 8(4) [of the Barbados-Venezuela BIT] expresses – as long as the BIT 

is in force, and it is not disputed that it is still in force – each Contracting 

Party’s consent to submission of investment disputes with nationals or 

companies of the other Contracting Party to international arbitration. There 

is thus no question of importing Venezuela’s consent to international 

arbitration with Barbadian investors through the operation of Article 3(2) of 

the BIT from another of Venezuela’s BITs concluded with a third State. The 

question rather is that of the conditions for resorting to international 

arbitration.
94

 

 

                                                            
89 Plama v. Bulgaria, ¶ 209; Wintershall v. Argentina, ¶¶ 161-168; TSA v. Argentina, ¶¶ 83-101. 
90 Euroasia BIT, Article 9.3, 9.5.c. 
91 Eastasia BIT, Article 8.2.c. 
92 Garanti Koza v. Turkmenistan, ¶ 75. 
93 Renta 4 v. Russia, ¶ 99.  
94 Venezuela US v. Venezuela, ¶ 111 (emphasis added). 
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81. Both BIT concluded by the Respondent – the Euroasia BIT and the Eastasia BIT – 

contain the Respondent’s consent to arbitrate disputes with foreign investors.
95

 

Generally, the Respondent does not allege that the Euroasia does not provide for the 

Respondent’s consent to arbitrate disputes with foreign investors under the Euroasia 

BIT. The question is whether Euroasian investors (in this case – the Clamant) may avail 

themselves of the more favorable arbitration provisions contained in Article 8 of the 

Eastasia BIT. 

82. The Eastasia BIT provides that the dispute “shall”, at the investor’s request, be 

submitted to arbitration “[i]f the dispute cannot be settled amicably within six 

months”,
96

 whereas Euroasia BIT provides for both “amicable consultations”
97

 and 24-

month domestic litigation requirement.
98

 

83. In conclusion, Article 3.1 of the Euroasia BIT provides the Claimant with the benefit to 

exercise his right to refer the dispute to international arbitration, already available 

pursuant to Article 9 of the Euroasia BIT, on more favorable terms as provided for in 

Article 8 of the Eastasia BIT, i.e. without first litigating the dispute for 24 months in the 

courts of Oceania. The only requirement common to both the Eastasia BIT and the 

Euroasia BIT is that the disputing parties attempt to settle their disputes amicably, a 

condition which has been met as the Respondent failed to make any attempt to 

negotiate or consult with the Claimant. 

 

4. The Respondent’s allegations of corruption do not affect the Tribunal’s 

jurisdiction over the dispute 

84. The Claimant made an investment in Oceania when he acquired shares in Rocket 

Bombs. This investment is protected pursuant to the Euroasia BIT. 

85. The term “investment” in the Euroasia BIT comprises 

 

every kind of asset directly or indirectly invested by an investor of one 

Contracting Party in the territory of the other Contracting Party and shall 

include, in particular: 

… 

(b) shares of companies or any other form of participation in a company;
99

 

 

                                                            
95 Euroasia BIT, Article 9.3, 9.5.c; Eastasia BIT, Article 8.2.c. 
96 Eastasia BIT, Article 8.2. 
97 Euroasia BIT, Article 9.1. 
98 Ibid, Article 9.2, 9.3. 
99 Ibid, Article 1.1. 
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86. Similarly, pursuant to the Eastasia BIT the term “investment” comprises 

 

every kind of asset directly or indirectly invested by an investor of one 

Contracting Party in the territory of the other Contracting Party in 

accordance with the laws and regulations of the latter and shall include, in 

particular: 

… 

(b) shares of companies or any other form of participation in a company;
100

 

 

87. In February 1998, the Claimant acquired shares in Rocket Bombs and became its 100% 

shareholder.
101

 The Claimant’s shares – participation in Rocket Bomb’s capital – thus 

fall within the definition of an “investment” under either the Eastasia BIT or the 

Euroasia BIT.  

88. The Respondent alleges that “[t]he circumstances in which Peter Explosive secured an 

environmental license … cast a serious shadow over the legality of the investment”
102

 

and, in light of the “clean hands” clause in Article 1.1 of the Eastasia BIT, the 

Claimant’s investment may not enjoy protection under the BIT.
103

 However, the 

legality of the Claimant’s investment has to be assessed at the moment the investment 

was made [4.1], the “clean hands” doctrine does not affect the Tribunal’s jurisdiction 

[4.2] and the Respondent failed to furnish clear and convincing evidence of the 

Claimant’s involvement in corruption [4.3]. 

 

4.1. In determining the Tribunal’s jurisdiction, the legality of the investment is to 

be assessed at the moment the investment is made 

89. The Eastasia BIT provides that the term “investment” incudes 

 

every kind of asset directly or indirectly invested by an investor of one 

Contracting Party in the territory of the other Contracting Party in 

accordance with the laws and regulations of the latter …
104

 

 

90. A distinction has to be made between legality at the initiation of the investment (when 

the investment is “made”), on the one hand, and legality during the performance of the 

investment, on the other hand.
105

 Arbitration practice consistently indicates that the 

legality requirement in the BIT requires that the investment must be legally made, and 

                                                            
100 Eastasia BIT, Article 1.1. 
101 Statement of Uncontested Facts, p. 32, ¶ 2. 
102 Answer to Request for Arbitration, pp. 15-16. 
103 Ibid. 
104 Eastasia BIT, Article 1.1. 
105 Hamester v. Ghana, ¶ 127. 
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subsequent illegality does not affect the tribunal’s jurisdiction.
106

 In other words, 

jurisdictional significance of the “legality requirement” is exhausted once the 

investment has been made.
107

 

91. In the present case, the Claimant made an investment in February 1998, when he 

acquired 100% shares in Rocket Bombs, whereas the allegations of illegality concern 

the acquisition of the environmental license in July 1998. The Respondent’s allegations, 

therefore, are to be addressed as part of the merits of the dispute.  

 

4.2. The “clean hands” doctrine does not affect the Tribunal’s jurisdiction to 

hear the dispute 

92. Although the doctrine of clean hands in common law countries is known as part of 

equity, the question whether it constitutes part of international law remains 

controversial and its precise content is ill defined.
108

 Arbitration tribunals were not 

persuaded that there exists a general principle of law that would bar an investor from 

making a claim under a BIT because of the investor’s “unclean hands”.
109

 

93. Similarly, the ICJ “has on numerous occasions declined to consider the application of 

the [clean hands] doctrine, and has never relied on it to bar admissibility of a claim or 

recovery.”
110

 Overall, the practice of international courts and tribunals leads to the 

conclusion that “the use of the clean hands doctrine has been sparse, and its application 

in the instances in which it has been invoked has been inconsistent.”
111

  

94. Investment arbitration tribunals have held that allegations of criminal conduct, 

including corruption, money laundering and bribery, are not questions of jurisdiction 

but of the merits.
112

 The tribunal may address the investor’s illegal or bad faith conduct 

in assessing liability and damages under the doctrines of causation and contributory 

fault.
113

 However, as the next subsection demonstrates, the Respondent failed to 

provide clear and convincing evidence of the Claimant’s corruption and the 

                                                            
106 Teinver v. Argentina, ¶ 257; Hamester v. Ghana, ¶ 127; ECE and PANTA v. Czech Republic, ¶¶ 3.165-3.168; 

Khan Resources v. Mongolia, ¶¶ 383-384; Pezold v. Zimbabwe, ¶ 420; Oxus v. Uzbekistan, ¶¶ 706-707; Copper 

Mesa v. Ecuador, ¶ 5.54. 
107 Vannessa Ventures Ltd. v. Venezuela, ¶ 167. 
108 Niko v. Bangladesh, ¶ 477; Yukos (Final Awards), ¶ 1359. 
109 Yukos (Final Awards), ¶¶ 1358, 1363. 
110 Guyana v. Suriname, ¶ 418. 
111 Ibid. 
112 Al-Warraq v. Indonesia, ¶ 99; Yukos (Interim Awards), ¶¶ 435/492/436. 
113 Yukos (Final Awards), ¶¶ 1374, 1607-1637; Copper Mesa v. Ecuador, ¶ 5.65. 
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Respondent’s allegations thus neither deprive the tribunal of jurisdiction nor make the 

Claimant’s claims inadmissible. 

 

4.3. The Respondent failed to provide clear and convincing evidence of the 

Claimant’s corruption 

95. The burden of proving the affirmative defense of corruption is on the respondent, a 

party making the allegation.
114

 Arbitration practice and commentators agree that 

allegations of corruption require “high” standard of proof, and corruption is to be 

proven by “clear and convincing evidence”.
115

 This standard, while less than the 

criminal standard of “beyond reasonable doubt”, is greater than the civil standard of 

“preponderance of evidence” (or “balance of probabilities”).
116

 

96. The Respondent failed to satisfy this particularly high standard of proof, i.e. to furnish 

“clear and convincing” evidence of the Claimant’s involvement in the corruption at the 

Respondent’s National Environment Authority. 

97. The only known criminal action against the Claimant is the proceeding initiated on 23 

June 2015 with regard to the environmental license obtained on 23 July 1998 for 

Rocket Bombs.
117

 The case against the Claimant is based on the testimony of the 

President of the Oceania’s NEA, who was convicted of accepting bribes on 1 February 

2015 and has concluded a non-prosecution agreement with the Prosecutor’s Office of 

Oceania.
118

 The Claimant had a single private meeting with the President of the NEA in 

July 1998.
119

 

98. First, there is no real evidence on the record to corroborate the Respondent’s allegations 

of corruption. There are no documents or records of any payment made by the Claimant 

to the President of the Oceania’s NEA, no questionable entries were found in the 

Claimant’s or Rocket Bombs’ accounting books, no evidence presented that the 

Claimant used services of any third parties (agents, intermediaries, consultants) in his 

relations with the Oceania’s NEA. 

                                                            
114 ECE and PANTA v. Czech Republic, ¶ 4.873; Siag v. Egypt, ¶¶ 315, 318, 320; Wena Hotels v. Egypt, ¶¶ 77, 

117. 
115 African Holding v. DRC, ¶ 52, 54-56; EDF v. Romania, ¶ 221; Fraport v. Philippines II, ¶ 479; Siag v. Egypt, 

¶¶ 325-326; Llamzon, p. 172-173, ¶¶ 6.222-6.223; pp. 179-180, ¶¶ 6.244-6.246; p. 184, ¶ 6.264; p. 201, ¶ 7.20. 
116 Siag v. Egypt, ¶¶ 325-326. 
117 Procedural Order No. 2, p. 56, ¶ 5; Statement of Uncontested Facts, p. 37, ¶ 19. 
118 Procedural Order No. 2, p. 56, ¶ 5; Statement of Uncontested Facts, p. 37, ¶ 19. 
119 Statement of Uncontested Facts, p. 36, ¶ 17. 
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99. Second, the evidentiary weight of the testimony of the President of the Oceania’s NEA 

is questionable. Because the President of the NEA entered into a non-prosecution 

agreement with the Prosecutor’s Office of Oceania in exchange for his testimony 

against, in particular, the Claimant, he has strong personal interest in implicating the 

Claimant in his own crime of bribery. 

100. Third, the criminal proceeding against the Claimant appears to be part of Oceania’s 

hostile foreign policy towards Euroasia that started after the reunification of Fairyland 

with Euroasia. The President of the Oceania’s NEA seemed to be the main target of the 

General Prosecutor’s Office criminal investigation that was conducted throughout 2013 

and resulted in a formal initiation of criminal proceedings against him on 21 November 

2013.
120

 After the population of Fairyland exercised its right to self-determination and 

peacefully reunited with Euroasia on 23 March 2015, Oceania introduced a system of 

sanctions aimed at persons and entities involved in the Euroasian economy, severed 

diplomatic relations with Euroasia,
121

 and initiated criminal proceedings against the 

Claimant, a president and a sole member of the board of directors of Rocket Bombs, a 

company that had a long-term contract with the Ministry of National Defense of 

Euroasia in force between 1 January 1999 and 1 January 2014. 

101. In conclusion, the Respondent failed to provide clear and convincing evidence of the 

Claimant’s involvement in corruption at the Respondent’s own National Environment 

Authority. Therefore, the Respondent’s allegations do not deprive the Tribunal of 

jurisdiction, make the Claimant’s claims inadmissible or constitute contributory fault. 

 

5. The Claimant’s investment was wrongly expropriated by the Respondent 

102. The Respondent breached Article 4 of the Euroasia BIT when it introduced a system of 

sanctions against the Claimant and Rocket Bombs and thus expropriated the Claimant’s 

investment in Oceania [5.1]. The Claimant is thus entitled to compensation equivalent 

to the value of the Claimant’s investment immediately before the date on which the 

expropriation became publicly known [5.2]. 
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121 Procedural Order No. 2, p. 56, ¶ 6. 
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5.1. Expropriation of the Claimant’s investment by the Respondent constitutes a 

breach of Article 4 of the Euroasia BIT 

103. Article 4.1 of the Euroasia BIT prohibits expropriation or nationalization of foreign 

investment except where the expropriation or nationalization is (i) carried out for public 

purpose, (ii) under due process of law, (iii) on a non-discriminatory basis, and (iv) is 

accompanied by the payment of prompt, adequate and effective compensation: 

 

Investments by investors of either Contracting Party may not directly or 

indirectly be expropriated, nationalized or subject to any other measure the 

effects of which would be tantamount to expropriation or nationalization in 

the territory of the other Contracting Party except for the public purpose. 

The expropriation shall be carried out under due process of law, on a non-

discriminatory basis and shall be accompanied by provisions for the 

payment of prompt, adequate and effective compensation. Such 

compensation must be equivalent to the value of the expropriated 

investment immediately before the date on which the actual or threatened 

expropriation, nationalization or other measure became publicly known.
122

 

 

104. Article 4.1 of the Euroasia BIT thus disallows not only direct, but also indirect 

expropriation as well as measures having effect equivalent to expropriation. The 

arbitration practice confirms that finding of indirect expropriation requires assessment 

of the economic effects of the measures applied by the host State in each individual 

case. In particular, in Saar Papier v. Poland the tribunal pointed that 

 

in order to decide what are measures equivalent to expropriation, it should 

look at the economic effect of the measures; the effect of an expropriation is 

to take away the entirety of an investment made by an investor; measures 

similar to expropriation must be deemed to be measures that have an 

economic impact that is comparable to the economic impact of an 

expropriation.
123

 

 

105. Broad scope of the term “indirect expropriation” was subsequently endorsed in Lauder 

v. Czech Republic, where the tribunal observed that 

 

the concept of indirect (or “de facto”, or “creeping”) expropriation is not 

clearly defined. Indirect expropriation or nationalization is a measure that 

does not involve an overt taking, but that effectively neutralizes the 

enjoyment of the property. It is generally accepted that a wide variety of 

measures are susceptible to lead to indirect expropriation, and each case is, 

therefore, to be decided on the basis of its attending circumstances.
124
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106. In AIG v. Kazakhstan, the tribunal confirmed that expropriation  

 

conveys in a general sense the deprivation of an owner of his investment 

and its equivalent – i.e., to a “taking” of that investment; further, 

expropriations (“or measures tantamount to expropriation") include not only 

open deliberate and acknowledged takings of property (such as outright 

seizure or formal or obligatory transfer of title in favour of the Host State) 

but also covert or incidental interference with the use of property which has 

the effect of depriving the owner in whole or in significant part of the use or 

reasonably to be expected benefit of property even if not necessarily to the 

obvious benefit of the Host State.
125

 

 

107. The economic effect of the Respondent’s actions is, therefore, a decisive factor in 

determining whether the Claimant’s investment was expropriated. If the result of the 

Respondent’s actions is that the Claimant (the investor) can no longer use or benefit 

from his investment and the Respondent’s actions were discriminatory, not in 

accordance with due process of law, or were not accompanied by the payment of 

prompt, adequate and effective compensation, then the Respondent’s actions constitute 

an internationally wrongful act, an indirect expropriation in violation of the Claimant’s 

rights as an investor pursuant to the Euroasia BIT, for which the Respondent is liable. 

108. The Respondent did not recognize reunification of Fairyland with Euroasia and, on 1 

May 2014, the President of Oceania issued the Executive Order introducing a system of 

sanctions that have been applied to the Claimant and Rocket Bombs.
126

 Because the 

sanctions included a ban on business operations with sanctioned persons and entities, 

all the Oceanian companies that contracted with Rocket Bombs issued formal notices 

declaring that they were no longer bound by the provisions of the respective contracts 

and that they had no intention to perform them.
127

 The sanctions thus resulted in the 

deterioration of Rocket Bombs’ business and a rapid decrease in the value of its shares 

to the extent that the Claimant could neither conduct the business, nor sell his shares in 

rocket Bombs.
128

 

109. First, the measures applied by the Respondent are not aimed at achievement of a 

legitimate public purpose and are excessive and unreasonable. The UN Security 

                                                            
125 AIG v. Kazakhstan, ¶ 10.3.1. See also Enron v. Argentina, ¶¶ 243-250; Generation Ukraine v. Ukraine, 
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Council was unable to agree on any resolution with respect to the status of Fairyland
129

 

and its reunification by Euroasia divided the international community into two camps, 

one of which recognized the annexation.
130

 No authority within the international 

community has ruled Euroasia’s actions to be a threat to international peace and 

security or a violation of international law, let alone a breach of a jus cogens norm. 

Moreover, there is no consensus among States as to the existence, scope or implications 

of jus cogens norms. The work products of the ILC are merely academic discussions to 

which the Tribunal should not attach any weight.
131

 The Respondent cannot rely on a 

concept that has no firm basis in international law in order to deprive the Claimant, a 

foreign investor, of his rights provided for in the BIT. 

110. The Respondent has no legitimate authority to adjudicate an international issue of a 

great importance unilaterally. There is no evidence on the record to demonstrate the 

relationship between the situation in Fairyland and the Respondent’s essential interests, 

and the Respondent did not offer any explanation as to how the reunification of 

Fairyland with Euroasia presented a threat to the domestic peace and security of 

Oceania. The Respondent, therefore, may not invoke Article 10 of the Euroasia BIT to 

take measure inconsistent with the Claimant’s rights and block the Claimant’s property. 

111. Second, the expropriation was not carried out under due process of law because the 

Claimant and Rocket Bombs were not given a reasonable opportunity to express their 

concerns and challenge the lawfulness and proportionality of the unilateral sanctions 

introduced by the Respondent. 

112. In ADC v. Hungary the tribunal agreed with the claimants that  

 

“due process of law”, in the expropriation context, demands an actual and 

substantive legal procedure for a foreign investor to raise its claims against 

the depriving actions already taken or about to be taken against it. Some 

basic legal mechanisms, such as reasonable advance notice, a fair hearing 

and an unbiased and impartial adjudicator to assess the actions in dispute, 

are expected to be readily available and accessible to the investor to make 

such legal procedure meaningful. In general, the legal procedure must be of 

a nature to grant an affected investor a reasonable chance within a 

reasonable time to claim its legitimate rights and have its claims heard. If no 

legal procedure of such nature exists at all, the argument that “the actions 

are taken under due process of law” rings hollow.
132

 

 

                                                            
129 Procedural Order No. 2, p. 55, ¶ 3. 
130 Statement of Uncontested Facts, p. 36, ¶ 16. 
131 ILC Fragmentation of International Law Report, ¶¶ 324-409. 
132 ADC v. Hungary, ¶ 435 (italics in the original; emphasis added). 
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113. This approach to the meaning of the “due process of law” has been confirmed by the 

subsequent arbitration practice.
133

 In Siemens v. Argentina, the tribunal ruled that a 

provision in the BIT, which provides for judicial review of alleged expropriatory 

measures, is a right accorded to the investor: 

 

The objective of the sentence in question is to ensure that the investor has 

access to the ordinary local courts to review actions by the Government. It is 

a right that the parties accord to the investor, not to themselves, in relation 

to decisions of this Tribunal.
134

 

 

114. This view has been endorsed by later decisions of international courts and tribunals, 

and it thus reflects the minimum standards of treatment of foreigners in the current state 

of international law.
135

 

115. In the case at hand the Claimant could not have received fair and unbiased resolution of 

the dispute in the courts of Oceania. Pursuant to the Oceanian Code of Administrative 

Procedure, a decision on the imposition of sanctions, like any other administrative 

decision, may be subject to reconsideration proceedings, and the relevant authority in 

the case of the Executive Order would be the President of Oceania.
136

 Also, although 

the OCT may set aside the Executive Order, if it finds it unconstitutional, the OCT has 

been deferential to the executive branch in the conduct of foreign policy and it is rather 

unlikely that the OCT would set aside the Executive Order.
137

 Furthermore, the 

challenge of the Executive Order would be an extremely lengthy process, taking up to 3 

or 4 years.
138

 Moreover, claims brought under international treaties may not be 

adjudicated by the Oceanian national courts.
139

 

116. In Bank Mellat v. Council, a case involving a bank that was subject to sanction on the 

basis of vague allegations regarding its involvement in the Iranian nuclear program, the 

ECJ ruled that its case law  

 

                                                            
133 AIG v. Kazakhstan, ¶ 10.5.1; Crystallex v. Venezuela, ¶ 713; Kardassopoulos v. Georgia, ¶¶ 395-408; OIEG 

v. Venezuela, ¶ 395; Siag v. Egypt, ¶¶ 436-437, 441-443; Tenaris v. Venezuela, ¶¶ 494-496. 
134 Siemens v. Argentina, ¶ 261. 
135 See Kadi II, ¶¶ 131, 134; Abdulrahim v. Council and Commission, ¶¶ 67-84; UNHRC Communication 

No. 1472/2006. 
136 Procedural Order No. 3, p. 61, ¶ 10. 
137 Procedural Order No. 3, p. 60, ¶ 6. 
138 Ibid. 
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requires that the statement of reasons identify the individual, specific and 

concrete reasons why the competent authorities consider that the person 

concerned must be subject to restrictive measures.
140

 

 

117. No evidence on the record offers a specific explanation as to why the Claimant and 

Rockets Bombs were targeted by the sanctions implemented by the Respondent, in 

particular what, if any, was the Claimant’s and Rocket Bombs’ involvement in the 

events in Fairyland between August 2013 and May 2014. This deprives the Claimant of 

a reasonable opportunity to present his arguments and evidence as to the applicability 

and proportionality of the Respondent’s sanctions. Such policy is inconsistent with 

notions of civil justice and goes against basic procedural rights of the Claimant and 

Rocket Bombs. 

118. Furthermore, the Respondent has not provided for any de-listing mechanism and 

specific complaint procedure to be applied in cases where a blocked person becomes 

compliant with the Executive Order (for instance, if such a blocked person or entity 

from Oceania terminates existing contracts with the Euroasian entities). 

119. Third, the sanctions were discriminatory because the Claimant and Rocket Bombs (a 

company 100% owned and controlled by the Claimant) were the only persons engaging 

in the arms production business and targeted by the sanctions imposed by the 

Respondent.
141

 

120. Forth, the expropriation was not accompanied by any payment, let alone by the 

provision of prompt, adequate and effective compensation. 

121. In conclusion, the sanctions imposed by the respondent on the Claimants and Rocket 

Bombs constituted indirect expropriation of the Claimant’s investment and such 

expropriation was wrongful because it did not meet any of the four criteria provided for 

in Article 4.1 of the Euroasia BIT. 

 

5.2. The Claimant is entitled to compensation equivalent to the value of his 

investment 

122. Article 4.1 of the Euroasia BIT entitles the investor, whose investment was 

expropriated by the host State, to the compensation that is  

 

                                                            
140 Bank Mellat, ¶ 81. 
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equivalent to the value of the expropriated investment immediately before 

the date on which the actual or threatened expropriation, nationalization or 

other measure became publicly known.
142

 

 

123. The award in Rumeli v. Kazakhstan offers guideline as to the determination of the 

moment at which the expropriation occurred:  

 

The moment at which an expropriation took place is not to be determined by 

any principle of international law, but is a question of fact to be determined 

by the tribunal in the particular circumstances of the case; in some cases the 

moment of expropriation may be clearly established by a single act; in 

others, the expropriation may be gradual or “creeping,” or it may be indirect 

rather than direct, so that to determine the moment of expropriation may be 

a matter of judgment rather than of direct and clear evidence.
143

 

 

124. In the case at hand, the Executive Order issued by the President of Oceania constituted 

a single, factual wrongful measure that was applied by the Respondent and had an 

effect equivalent to expropriation of the Claimant’s investment. 

125. The value of the Claimant’s investment thus has to be assessed immediately before the 

date on which the actual or threatened expropriation became publicly known, i.e. 

(i) immediately before the moment the media reported, citing unnamed sources, on the 

preparation of the Executive Order before its actual publication and entry into force, or 

(ii) alternatively, on 30 April 2014, immediately before the President of Oceania issued 

the Executive Order on 1 May 2014. 

 

6. The Claimant’s alleged contributory fault does not affect the compensation 

due from the Respondent 

126. The Respondent has an obligation to fully compensate the Claimant for the injury 

caused by the Respondent’s internationally wrongful act (expropriation of the 

Claimant’s investment), and the Claimant’s alleged contributory fault does not release 

the Respondent from responsibility [6.1]. The Claimant’s actions – supply of weapons 

to Euroasia pursuant to the contract between Rocket Bombs and the Euroasia’s MND – 

do not meet the threshold of materiality and significance to constitute contributory fault 

that would have to be taken into account in the apportionment and calculation of 

damages [6.2]. 
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6.1. The Claimant’s alleged contributory fault does not affect the causal link 

between the Respondent’s wrongful act and damages 

127. It is generally accepted that the responsible State is under an obligation to make full 

reparation for the injury caused by the internationally wrongful act.
144

 To prove 

causation, three elements are to be established: (i) cause, (ii) effect, and (iii) a logical 

link between them.
145

 Usually, the link between the cause (the wrongful act) and the 

effect (the damage) is not pure (i.e. where the damage derives directly and uniquely 

from the wrongful act), but transitive, where additional elements intervene to form a 

chain of events between the original cause and the ultimate effect.
146

 If it can be proven 

that in the normal cause of events a certain cause will produce a certain effect, it can be 

safely assumed that (i) a presumption of causality between both events exists and 

(ii) the first event is the proximate cause of the other event.
147

  

128. The Executive Order blocked all property of persons operating in such sectors of the 

Euroasian economy as defense, in particular arms production services, as well as of 

persons who have assisted, sponsored or supported them, or are being owned or 

controlled by them.
148

 Any contract concluded with a blocked person has been declared 

to be no longer effective and any contracting party of a blocked person has been is 

released from its contractual obligations.
149

 Furthermore, the Executive Order provides 

that any person who engages in business with a blocked person, “even in the unrelated 

matter”, is automatically treated as a blocked person.
150

 

129. The sanctions, applied both to the Claimant and Rocket Bombs, resulted in the 

deterioration of the Rocket Bombs’ business, rapid decrease in the value of its shares 

and the Claimant’s inability to sell his shares in Rocket Bombs to a third person.
151

 All 

the Oceanian contracting parties issued formal notices declaring that they were no 

longer bound by the contracts concluded with Rocket Bombs.
152

 

130. Because in the normal cause of events an executive order blocking property of 

particular persons and releasing their partners from contractual obligations will result in 

                                                            
144 ILC Articles, Article 31.1; Biwater Gauff v. Tanzania, ¶¶ 773, 785; Kardassopoulos v. Georgia, ¶ 467; 

Micula v. Romania, ¶ 923. 
145 Lemire v. Ukraine, ¶ 157. 
146 Ibid, ¶ 164. 
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151 Statement of Uncontested Facts, p. 36, ¶ 17. 
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swift decline of such persons’ business, in the case at hand the sanctions introduced by 

the Respondent were the cause of the Claimant’s damages and the Respondent is under 

an obligation to make full reparation for the injury caused by the Respondent’s 

wrongful act (expropriation of the Claimant’s investment). 

131. An intervening event will only release the State from liability only if it (i) is the cause 

of a specific, severable part of the damage, or (ii) makes the original wrongful conduct 

of the State become too remote.
153

 Unless they fall under one of these categories, cases 

of contributory fault by the injured party warrant solely a reduction in the amount of 

compensation.
154

 Even in those cases where the investor’s contributory fault provoked 

the wrongful conduct of the host State,
155

 the investor’s conduct does not abrogate the 

State’s responsibility but may only result in a decrease of the sum of damages.
156

 

132. Therefore, even if, as the Respondent alleges, the “Claimant behaviour … led to the 

imposition of sanctions upon Rocket Bombs Ltd, which resulted in the deterioration in 

the company’s financial situation”,
157

 the Respondent is not released from 

responsibility for its wrongful act, but may only seek a decrease in the amount of 

compensation payable to the Claimant. 

 

6.2. The Claimant’s actions do not meet the threshold of materiality and 

significance, and no reduction in the amount of damages is warranted 

133. ILC Articles provide that, while determining the reparation, “account shall be taken of 

the contribution to the injury by wilful or negligent action or omission” of the injured 

person.
158

 This provision precludes full or any recovery, where, through the willful or 

negligent act or omission of the claimant person, that person has contributed to the 

injury for which reparation is sought from the respondent State.
159

 However, not each 

and every action or omission which contributes to the damage suffered is relevant for 

this purpose, but only those “which manifest a lack of due care on the part of the victim 

of the breach for his or her own property or rights.”
160
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134. Findings of contributory fault and the corresponding apportionment of liability and 

reduction in damages “do not happen often”
161

 and are “infrequent”
162

 in investment 

arbitration cases. Importantly, not any contribution by the injured party to the damage 

which it has suffered will trigger a finding of contributory negligence; the contribution 

has to be material and significant.
163

 The relevant test here is whether the unlawful act 

of the investor contributed to its injury in a material and significant way, or was it a 

minor contributory factor.
164

 

135. The Respondent’s allegations that the Claimant’s contributory fault manifested itself in 

the “continued supply of weapons to Euroasia even after [the Claimant] should have 

known of Euroasia’s intention to [annex] Fairyland by direct military intervention if 

necessary”
165

 fail to meet this criterion.  

136. First, the Respondent failed to prove that the supply of weapons to Euroasia prior to the 

date of the Executive Order (1 May 2014) was illegal. In fact, the annexation of 

Fairyland was bloodless and rather peaceful
166

 and there has not been any sanctions or 

arms embargo approved by the UN or other international organizations. Subsequently, 

the UN Security Council was unable to agree on any resolution with respect to the 

status of Fairyland
167

 and its annexation by Euroasia divided the international 

community into two camps, one of which recognized the annexation.
168

 

137. Secondly, the supply of arms to Euroasia during the events giving rise to the 

controversy, i.e. between August 2013 (when the authorities in Fairyland decided to 

hold a referendum on secession from Eastasia and reunification with Euroasia)
169

 and 1 

May 2014, was insignificant. Because the contract for arms production between Rocket 

Bombs and the Euroasia’s MND entered into force on 1 January 1999 and provided for 

delivery of weapons in five installments, one every three years,
170

 by August 2013 

Rocket Bombs made four deliveries out of five, i.e. performed 80% of the contract. 

This contract, concluded for 15 years,
171

 expired on 1 January 2014, even before the 
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Fairyland’s official letter asking for an intervention on 23 January 2014.
172

 The second 

contract, although concluded on 28 February 2014, entered into force only on 1 April 

2014,
173

 after the Euroasian armed forces entered into the territory of Fairyland on 1 

March 2014 and Euroasia officially declared Fairyland a part of its territory on 23 

March 2014.
174

 

138. In conclusion, the Claimant’s alleged wrongdoing, if any, does not release the 

Respondent from responsibility for expropriation of the Claimant’s investment and 

does not amount to contributory fault that would have to be taken into account while 

determining the amount of damages due to the Claimant. 
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PRAYER FOR RELIEF 

 

The Claimant respectfully asks the Tribunal to find that: 

 

1. The Claimant is an investor pursuant to Article 1.2 of the Euroasia BIT; 

2. Non-compliance with the pre-arbitral steps provided in Article 9 of the Euroasia BIT 

does not deprive the Tribunal of jurisdiction to hear the dispute and does not make the 

Claimant’s claims inadmissible; 

3. The Claimant may invoke Article 8 of the Eastasia BIT pursuant to Article 3 of the 

Euroasia BIT; 

4. The Claimant made a protected investment and the “clean hands” doctrine does not 

deprive the Tribunal of jurisdiction to hear the dispute and does not make the 

Claimant’s claims inadmissible; 

5. The Claimant’s investment was wrongly expropriated by the Respondent; and 

6. The Claimant did not contribute to the damage suffered by his investment. 

 

 

 

Respectfully submitted on 19
th

 September 2016 by 
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on behalf of the Claimant 
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