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 1 

STATEMENT OF FACTS 

 

1. The Respondent, the Republic of Oceania, and the Republic of Euroasia concluded an 

Agreement for the Promotion and Reciprocal Protection of Investments (''Euroasia 

BIT''), which entered into force in 23 October 1995. 

2. The Republic of Oceania also concluded an Agreement for the Promotion and Reciprocal 

Protection of Investments with the Republic of Eastasia (''Eastasia BIT''), which entered 

into force in 1 April 1993.  

3. Claimant, Peter Explosive, is a national of Euroasia since 23 March 2014.
1
 Claimant is 

based in Fairyland, which is a province that was formerly part of Eastasia and is now part 

of Euroasia. Since February 1998, Claimant wholly owns Rocket Bombs Ltd (''Rocket 

Bombs''), a company specialized in arms production. Back to that date, it was a decrepit 

enterprise, as it had lost its environmental license required for arms production 

operations.
2
 

4. Respondent granted Rocket Bombs an environmental license on 23 July 1998 necessary 

for the production of arms.
3
 As soon as the production commenced, Claimant concluded a 

number of contracts with Oceanian companies for the delivery of materials necessary for 

arms production.
4
 Claimant also obtained several contracts for arms production.

5
 

5. The biggest contract for weapons supply was concluded with the Ministry of National 

Defence of Euroasia effective as of 1 January 1999. It was concluded for a period of 

fifteen years with a possibility of renewal. The Ministry of Euroasia proposed the 

conclusion of another contract effective as of 1 April 2014.
6
 Over the years, Rocket 

Bombs became one of the largest arms producers in Oceania. 

6. Historically, Fairyland had been part of Euroasia. For that reason, most of Fairyland 

citizens are of Euroasian origin. After multiple wars, Fairyland found itself within 

Eastasian territory. On 1 November 2013, Fairyland citizens decided in a referendum to 

be reunited to its homeland. On 1 March 2014, Fairyland was peacefully reunited with 

Euroasia and on 23 March 2014 Euroasia made the official declaration.
7
 

                                                        
1
 Procedural Order (“PO”) No 2, Clarification 4. 

2
 Procedural Order No 1, Uncontested Facts (“UF”) ¶2. 

3
 UF, ¶6. 

4
 UF, ¶11. 

5
 UF, ¶12. 

6
 UF, ¶9. 

7
 UF, ¶14. 
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7. Oceania did not accept the reunification of Fairyland to Euroasia. For that reason, it 

subsequently imposed sanctions on all entities operating within the territory of Oceania 

having a contractual relationship with Euroasia by issuing the Executive Order on 

Blocking Property of Persons Contributing to the Situation in the Republic of Euroasia 

(''Executive Order''), even no violation of international law has been adjudicated yet.
8
 

8. In the arms sector, Rocket Bombs was the only company designated by the sanctions. As 

a consequence of the sanctions, Claimant became unable to sell his shares and their value 

was reduced almost to zero. All contracts with Oceanian companies were terminated.  The 

sanctions caused a complete standstill on arms production, as all suppliers of Rocket 

Bombs were operating within Oceanian territory. As a result, Rocket Bombs was unable 

to meet its contractual obligations with companies located outside Oceania.
9
 

9. On 23 June 2015, the General Prosecutor's Office officially initiated criminal proceedings 

against Claimant.
10

 However, no decision over such proceedings are still pending and no 

resolution over the matter has been rendered yet.
11

 

 

 

 

                                                        
8
 PO No 2, Clarification 3. 

9
 UF, ¶17. 

10
 UF, ¶19. 

11
 PO No 2, Clarification 5. 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY  
 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT CASE 

1. Pursuant to Article 6.2 of the ICC Arbitration Rules,
12

 the ICC has jurisdiction on the 

basis of an Arbitration Agreement. Such Arbitration Agreement, which is not 

necessarily to be embodied in a sole instrument, shall encompass the consent of the 

parties to submit a dispute to international arbitration under the rules of the ICC. 

2. In the present case, Respondent's consent to arbitrate under the ICC rules is recorded in 

Article 8 Eastasia BIT, which provides, on its relevant part: 

''1. Disputes concerning investments between a Contracting Party and an investor of 

the other Contracting Party shall as far as possible be settled amicably between the 

parties to the dispute. 

 

2. If the dispute cannot be settled amicably within six months, it shall, at the request 

of an investor of the other Contracting Party, be submitted to arbitration. The two 

Contracting Parties hereby declare that they unreservedly and bindingly consent to the 

dispute with an investor being submitted to one of the following dispute settlement 

mechanisms chosen by the investor: 

[…] 

c) arbitration in accordance with the Rules of Arbitration of the International Chamber 

of Commerce (ICC)'' 

[…] 

 

3. Claimant relies on this provision by virtue of Article 3 (''MFN Clause'') Euroasia BIT. 

This argument will be developed in the following paragraphs.  

4. Claimant filed a request for arbitration before the ICC against Respondent on 11 

September 2015. The filing of such dispute performs the acceptance of the host State's 

offer to arbitrate and, consequently, an Arbitration Agreement within the meaning of 

Article 6.2 of the ICC Arbitration Rules is formed. 

5. The jurisdiction of the Tribunal must be limited to disputes falling within the scope of 

the BIT dispute settlement provisions, that is, Article 8 Eastasia BIT. Article 8 limits the 

jurisdiction of the present Tribunal in different dimensions. First, the dispute must be a 

''dispute concerning investments'' (jurisdiction ratione materiae). Second, the parties to 

                                                        
12

 ICC Arbitration Rules. 
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the dispute must be a Contracting Party and an 'investor' of another Contracting Party, as 

provided in the list of definitions contained in Article 11.2 of the BIT (jurisdiction 

ratione personae). 

6. In order to show that the Tribunal has jurisdiction to rule over the present dispute, 

Claimant will firstly demonstrate the compliance with the two requirements above-

mentioned (jurisdiction ratione personae and ratione materiae). Secondly, Claimant will 

show why he was not required to comply with the pre-arbitral steps as provided in 

Article 9 of the Euroasia BIT, before submitting the present dispute to international 

arbitration. Fourthly, Claimant will address why he is entitled to rely on Article 8 

Eastasia BIT by virtue of Article 3 (''MFN Clause'') Euroasia BIT. Finally, Claimant will 

address why his investment enjoys the protection of the Euroasia BIT.  

A. The ratione personae jurisdiction 

7. According to Article 8 Eastasia BIT, the jurisdiction of the Tribunal is limited to 

disputes arising between a Contracting Party and an investor of the counterparty. 

Claimant argues that those conditions are met. 

8. First, it is undisputed that both Oceania and Euroasia are a Contracting Party to the BIT, 

which entered into force on 1 April 1993. Second, and contrary to what Respondent 

claims, Claimant qualifies as an investor within the meaning of Article 1.2(a) as it will 

be explained below. 

i. Claimant qualifies as an 'investor' within the meaning of Article 1.2 Euroasia BIT 

9. Respondent submits that, since the Claimant is a national of Eastasia, he may not rely on 

the Euroasia BIT. Respondent's argument fails given that Claimant is indeed an investor 

within the terms of the Euroasia BIT and thus, has standing to invoke the jurisdiction of 

this ICC arbitral process. 

10. Although investment treaties are governed by international law they normally refer back 

to domestic law for the purpose of determining nationality, as in the present case. Article 

1.2 Euroasia BIT, on its relevant part, reads that the term 'investor' means ''any natural or 

legal person of one Contracting Party who invests in the territory of the other 

Contracting Party''. It further notes that the term 'natural person' means ''any natural 

person having the nationality of either Contracting Party in accordance with its laws''. 
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11. According to the facts of the case, on the 23 of March 2014, Euroasian authorities 

recognized Claimant as a national of the Republic of Euroasia according to its own 

laws.
13

 He was subsequently issued a Euroasian identity card and passport. Some 

months later, on the 11 September 2015, he filed an international arbitration dispute.
14

 

12. Therefore, as Claimant held Euroasian nationality at the day the present dispute was 

submitted, he duly qualifies as an 'investor' within the meaning of Article 2.1 Euroasia 

BIT. As a consequence, the jurisdictional requirement of ratione personae under 

Euroasia BIT is satisfied.  

ii. Alternatively, the Tribunal should apply the 'real or effective nationality' test and 

determine Claimant is a national of Euroasia 

13. In a subsidiary way, Claimant submits that, instead of an approach relying on a more 

formalistic criterion, the Tribunal should apply the 'real or effective nationality' test that 

departs from general public international law in order to determine Claimant is a 

Euroasian national. The relevance of the 'effective' nationality of an individual has long 

been recognized in the International law field. 

14. The International Court of Justice (''ICJ'') in the Nottebohm case developed the principle 

of 'effective' nationality
15

. Mr. Nottebohm had a long-standing and close connection 

with Guatemala, where he had lived for most of the previous thirty years prior to the 

dispute, but only a minor connection with Liechtenstein. The Tribunal held that the case 

could not be espoused by Liechtenstein because he lacked a sufficient connection to that 

country.  

15. Such principle was subsequently reaffirmed by the Iran–United States Claims Tribunal 

in Case No. A/18, where the Tribunal ruled that if the dominant and effective nationality 

of the claimant is that of the United States, then, the Claims Settlement Declaration 

arbitral tribunal has jurisdiction over claims against Iran by dual Iran-United States 

nationals.
16

 For the determination of the dominant or effective nationality, the Tribunal 

                                                        
13

 PO No. 2, Clarification 4. 
14

 Request for Arbitration. 
15

 Nottebohm, ¶263. 
16

 Case No. A/18, 263. 



JURISDICTION AND ADMISSIBILITY CLAIMANT 
 

 17 

took into account all relevant factors, including habitual residence, centre of interests, 

family ties, and participation in public life and other evidence of attachment.
17

 

16. The 'effective' nationality principle was also applied in investment cases such as Olguín 

v. Paraguay.
18

 Mr. Olguín, who was a citizen both from Peru and the United States, 

claimed that Paraguay breached its obligation under the Peru–Paraguay BIT. Paraguay 

objected to the claim arguing that as he was also a national of the United States, where 

he was living at the time of the claim. In that case, the Tribunal ruled that, in order to 

determine whether the Claimant had access to the arbitral jurisdiction based on the BIT, 

the only thing that mattered was whether he has Peruvian nationality and if that 

nationality was effective. 

17. It is uncontested that historically Fairyland has been part of Euroasia, that the vast 

majority of people living in Fairyland are of Euroasian origin and that may speak the 

Euroasian language. In fact, as a community, they do not even feel identified with 

Eastasia.
19

 It is also uncontested that Claimant's grandparents were born Euroasian, but 

after Fairyland became a part of Eastasia in 1918, they became Eastasian nationals and 

relinquished their Euroasian nationality. 

18. Based on this evidence of attachment to Euroasia, Claimant puts forward that he has 

closer ties and a stronger connection with that country. Therefore, in the light of the 

'effective' nationality principle, the Tribunal should find that Claimant is a national 

within the meaning of Article 1.2 Euroasia BIT. 

iii. The date when the investment was made is irrelevant for the purpose of determining 

Claimant's investment is protected under the Euroasia BIT 

19. Under no circumstances, Oceania can argue that Claimant is not entitled to Euroasia BIT 

protection due to the fact that the investment was made before he acquired the Euroasian 

nationality, that is, in February 1998.
20

 Almost unanimously, previous case law has 

supported that the relevant factors to be considered are (a) when the expropriatory 

measures at issue were put into place and (b) when the Claimant submitted their request 

                                                        
17

 Case No. A/18, 265. 
18

 Olguín, ¶61. The Tribunal’s comments on Mr Olguín’s residence are consistent with the ruling in Feldman 

(¶30-32). 
19

 UF, ¶14. 
20

 UF, ¶2. 
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for arbitration. More precisely, awards rendered by the tribunals in the UNCITRAL 

cases Pey Casado,
21

 Ceskoslovenska,
22

 and Armas Gruber.
23

 

20. The expropriatory measure at issue, namely the Executive Order, was put into place on 1 

April 2015. Almost five months later, on 11 September 2015, Claimant filed a request 

for arbitration before the ICC against Respondent. Given that at both of these dates 

Claimant held Euroasian nationality, the date when the investment was made becomes 

irrelevant when it comes to the determination of its protection under the Euroasia BIT. 

 

B. The ratione materiae jurisdiction 

i. The claims concern a qualifying 'investment' within the meaning of Article 1 Euroasia 

BIT 

21. The submitted claims to arbitration constitute a 'dispute concerning investments' as 

described in Article 8.1 Eastasia BIT, given that there is an 'investment' within the 

meaning of Article 1.1(b) Euroasia BIT.  

22. The text of Article 1.1(b), on its relevant part, reads that the term 'investment' 

encompasses ''every kind of asset directly or indirectly invested by an investor of one 

Contracting Party in the territory of the other Contracting Party''. It further notes that it 

includes, among others, ''shares of companies or any form of participation in a 

company''. 

23. Claimant submits that the Tribunal is facing a 'dispute concerning investments', since the 

nature of the claims relates to investments taking form of shares of a company, namely 

Rocket Bombs, within the meaning of Article 1 Euroasia BIT. Consequently, the 

requirement of ratione materiae jurisdiction under Euroasia BIT is satisfied.   

 

 

 

                                                        
21

 Pey Casado, ¶414. 
22

 Ceskoslovenska, ¶31. 
23

 Armas Gruber, ¶214. 
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C. Claimant was not required to comply with the pre-arbitral steps set out in Article 

9 Euroasia BIT, before submitting the present dispute to international 

arbitration 

i. The requirement of domestic litigation for 24-month period set out in Article 9.2 and 3 

is not mandatory 

24. In the view of the Claimant, the multi-layered dispute resolution clause is not 

mandatory, but rather optional. Hence, Respondent cannot be a jurisdictional bar to this 

tribunal. 

25. Article 9 Euroasia BIT contains that when a dispute cannot be settled through amicable 

means, ''it may be submitted to the competent judicial or administrative courts of the 

Contracting Party in whose territory the investment is made''.  

26. The use of the word 'may' indicates it is non-mandatory mandatory requirement to 

submit a dispute to third party adjudication by domestic courts. However, if the investor 

chooses to do so, he must first wait a period of 24 months before bringing such claim to 

international arbitration. Such requirement is clearly intended to avoid parallel 

proceedings that might lead to different findings of the same dispute concerning the 

same parties. 

27. On that basis, Claimant therefore submits that failure to comply with pre-arbitral steps 

do not act as a jurisdictional bar to this arbitral tribunal. 

ii. Alternatively, the Tribunal should apply the futility exception to the exhaustion 

requirement 

28. In a subsidiary way, Claimant argues that the Tribunal should apply the futility 

exception in customary international law, which is made applicable by Article 9.7 

Eastasia BIT, which provides, on its relevant part, that ''[t]he arbitral tribunal shall 

decide the dispute in accordance with … the applicable principles of international law''. 

29. In Apotex,
 
 Claimant's failure to pursue certain formally available remedies brought the 

tribunal to the futility if exception, which rendered a Claimant's failure to exhaust 

remedies irrelevant only in the case those were 'obviously futile'. The Tribunal set out 

the 'obviously futility' threshold, which requires an actual unavailability of recourse or 
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recourse that is proven to be manifestly ineffective, which, in turn, requires more than 

one side simply proffering its best estimate or prediction as to its likely prospects of 

success, if available recourse had been pursued
24

. By making reference to Article 15 of 

the ILC Draft Articles on Diplomatic Protection, the Tribunal further ruled that it is ''not 

enough … to allege the 'absence of a reasonable prospect of success or the improbability 

of success, which are both less strict tests'''.
25

 

30. According to the Apotex Tribunal, in order to determine the existence of an 'obvious 

futility', there has to be an ''actual unavailability of recourse'' or, alternatively, a 

''recourse that is proven to be manifestly ineffective''. Claimant submits that both 

conditions, even alternative, are met in the present case. 

Actual unavailability of recourse 

31. Section 9 of the Executive Order contains that it ''is not intended to, and does not, create 

any right or benefit, substantive or procedural, enforceable at law by any party against 

the Republic of Oceania''. Therefore, there is an 'actual unavailability of recourse', so 

long as there is no way this measure can be challenged in court. Moreover, under the 

Oceanian court system, the Oceanian national courts, neither in accordance with the 

international law nor in accordance with the Oceanian national law, may not adjudicate 

Claims directly brought under international treaties.
26

 Consequently, there is no way BIT 

commitments can be enforced by a domestic Oceanian case. 

Recourse that is proven to be manifestly ineffective 

32. Due the Tribunal's historic deference to the executive branch in the conduct of foreign 

policy, it seems rather unlikely that it would set aside the Executive Order of 1 May 

2014.
27

 Therefore, there is enough evidence to believe recourse to domestic courts is 

proved to be manifestly ineffective. Moreover, although still pendant and respecting the 

principle of presumption of innocence, criminal proceedings against the Claimant 

exist.
28

 Such situation casts an unavoidable prejudice against him, which clearly 

contributes or reinforces the alleged manifestly ineffectiveness. 
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33. For all these reasons, the Tribunal should find there was no serious possibility of 

securing a trial court ruling on the merits after a full trial in Oceanian domestic courts. 

As a consequence, Claimant was not obliged to comply with the pre-arbitral 

requirements contained in Article 9 Euroasia BIT. 

34. In any event, even if the Tribunal finds the pre-arbitral requirements are mandatory, 

Claimant will now show why he was not obliged to comply with the pre-arbitral 

requirements set out in Article 9 Euroasia BIT due to the application of Article 3 

Euroasia BIT (''MFN Clause'') to the procedural provisions contained in Article 8 

Eastasia BIT. 

D. Claimant can invoke Article 8 Eastasia BIT to access and rely upon the dispute 

resolution provisions contained therein by virtue of Article 3 Euroasia BIT 

(''MFN Clause'') 

35. On the basis of Article 3 Euroasia BIT (''MFN Clause''), Claimant invokes the dispute 

resolution provisions contained in Article 8 Eastasia BIT. According to Article 8 

Eastasia BIT, the investor may decide to bring a dispute to international arbitration after 

6 months of trying to resolve it amicably. Article 3 (''MFN Clause'') Euroasia BIT, on its 

relevant part, contains the following: 

''1. Each Contracting Party shall, within its own territory, accord to investments made 

by investors of the other Contracting Party, to the income and activities related to such 

investments and to such other investment matters regulated by this Agreement, a 

treatment that is no less favourable than that accorded to its own investors or 

investors from third-party countries.'' 

 

i. Article 3 (''MFN Clause'') applies to procedural rights 

36. As MFN provisions come in a variety of forms, uniformity in interpretation or 

application could not necessarily be expected. Its scope, coverage and beneficiaries 

depend upon the actual wording that is used to express an MFN obligation. Thus, the 

key question of ejusdem generis (i.e. the scope of the treatment that can be claimed) has 

to always be determined on a case-by-case basis.
29

  

37. An MFN clause can only attract matters belonging to the same category of subject 

matter and ''the question can only be determined in accordance with the intention of the 
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Contracting Parties as deduced from a reasonable interpretation of the Treaty''.
30

 

However, the interpretation of any MFN provision must be in accordance with Articles 

31-32 of the Vienna Convention on the Law of Treaties (''VCLT'')
31

 as any other 

provision of a treaty.
32

 

38. Within this framework, Claimant submits that the term 'treatment' contained in Article 3 

Euroasia BIT is deemed to have a broad meaning and that there is no inherent limitation 

to substantive matters.
33

 Dispute settlement provisions are part of the 'treatment' of 

foreign investors and their investments and of the advantages accessible through an 

MFN clause.
34

 

39. Claimant also submits that the application of the ejusdem generis principle cannot 

restrict the application of Article 3 only to matters like 'investments' and 'income and 

activities related to such investments'. Such interpretation would be contrary to the 

principle of effective interpretation and would render the term 'other investment matters 

regulated by this agreement' meaningfulness or merely equal to 'activities related to such 

investments' in nature and scope. 

40. In Plama, the Tribunal ruled that ''an MFN provision in a basic treaty does not 

incorporate by reference dispute settlement provisions in whole or in part set forth in 

another treaty, unless the MFN provision in the basic treaty leaves no doubt that the 

Contracting Parties intended to incorporate them''.
35

 

41. The broad wording of Article 3 Euroasia BIT must be presumed to reflect the authentic 

expression of the intention of the parties to include other investments matters such as the 

settlement of disputes. On that basis, Claimant submits that the term 'other investment 

matters regulated by this agreement' is wide enough as to cover the procedure regulating 

the settlement of disputes.  
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ii. Article 8 Eastasia BIT confers a better treatment as compared to Article 9 Euroasia 

BIT 

42. When a dispute cannot be settled amicably, Article 9 Euroasia BIT requires its 

submission to the domestic courts of the Contracting Party in whose territory the 

investment is made. Only 24 months after the commencement of the proceedings, the 

dispute may be referred to international arbitration.  

43. Conversely, the dispute settlement procedure under Article 8 Eastasia BIT merely 

requires consultations for a period of 6 months. After such period, the dispute may be 

referred to international arbitration. In other words, as opposed to Article 9 Euroasia 

BIT, Article 8 Eastasia BIT does not set out the mandatory requirement of submitting 

the dispute to domestic courts plus a 24-month waiting period before access to 

international arbitration.  

44. Claimant submits that the less stringent requirements contained in Article 8 Eastasia BIT 

constitute a more favourable treatment, given that they would allow Claimant to bypass 

a formalistic and more onerous step of first submitting the dispute to domestic courts 

and a minimum waiting period of 24 months. The neutrality of an international tribunal 

may legitimately be said to better enhance investor protection. Additionally, there are 

costs and delay involved in litigating before the domestic courts if they fail to achieve a 

resolution. 

45. Generally, it has been assumed that not having to litigate in domestic courts for 18 

months is more favourable than having to wait for such kind of litigation. For instance, 

awards rendered by the tribunals in the cases Maffezini
36

 and Siemens.
37

 Besides, it must 

be noted that Article 9 Euroasia BIT does not require a waiting period of 18 months, but 

of 24 months. This circumstance makes the present treatment even more onerous for 

Claimant and, consequently, even less favourable. 

46. Like some tribunals have argued, Claimant considers that the 24-month waiting period 

requirement is an unnecessary hurdle for an investor seeking to enforce its rights 

through the invocation of the dispute settlement provision of a BIT and contrary to the 

general objective of a BIT in promoting and facilitating investment. Therefore, direct 
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access to international arbitration after 6 months of consultations may be deemed to be 

more favourable than an access that is only available after 24 months of domestic 

litigation.  

iii. Claimant has complied with the requirements of Article 8.1 and 2 Eastasia BIT 

47. Once it has been showed that Claimant can access and rely upon the dispute resolution 

provisions contained in Article 8 Eastasia BIT by virtue of Article 3 Euroasia BIT 

(''MFN Clause''), Claimant is not bound to comply with certain obligatory pre-arbitral 

steps set out in Article 9 Euroasia BIT. Conversely, Claimant must comply with the 

requirements of Article 8.1 and 2 Eastasia BIT. 

48. Claimant notified the Oceanian Ministry of Foreign Affairs of his dispute with the 

Republic of Oceania on 23 February 2015. However, as of the date of filing the Request 

for Arbitration, Respondent did not answer. This means that Claimant complied with the 

requirements set out in Article 8.1 and 2 Eastasia BIT and therefore is legitimated to 

bring the present dispute to international arbitration. 

E. Article 1.1 Eastasia BIT (''Clean-hands Clause'') does not prevent the Claimant 

from enjoying protection 

49. Article 1.1 Eastasia BIT defines the term 'investment' as ''every kind of asset directly or 

indirectly invested by an investor of one Contracting Party in the territory of the other 

Contracting Party in accordance with the laws and regulations of the latter''.  

50. Respondent submits that Claimant's investment may not enjoy protection, since the 

investment was made in breach of Oceanian laws. In other words, that the illegality of 

the investment bars the admissibility of the claims. However, Respondent's argument 

fails, given that Article 1.1 Eastasia BIT is not applicable in the present case, as will be 

seen below. 

51. Substantive rights and procedural rights are different in international law. Unlike 

domestic law, a substantive right does not automatically carry with it a procedural right 

to compel enforcement.
38

 As there is a lack of a default forum for the presentation of 

claims under international law, the right to compel adjudication requires an additional 

acceptance of the jurisdiction of the adjudicating Tribunal.
39

 In the present case, this 
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additional acceptance is found in Article 8 Eastasia BIT, in which Claimant can rely by 

virtue of Article 3 (''MFN Clause'') Euroasia BIT as argued above. 

52. Whereas Article 8 Eastasia BIT regulates the settlement of disputes between investors 

and Contracting Parties, Article 1 regulates substantive matters, as it provides the 

definition of several terms exclusively for the purposes of the Eastasia BIT. An 

investment treaty containing a clause such as Article 1 Eastasia BIT requires that only 

investments made in accordance with host-state laws fall within the jurisdiction of a 

tribunal deciding a claim under that specific investment treaty.
40

 Such provision may not 

be deemed incorporated in conjunction with Article 8 Eastasia BIT.  

53. Claimant submits that Article 1.1 Eastasia BIT (''Clean-hands Clause'') is not applicable 

in the present case, given that it is not part of the procedural rights contained in Article 8 

Eastasia BIT. The valid definition for the term 'investment' in the present case is found 

in Article 1 Euroasia BIT, as referred in paras. 21 and 22 of this submission. Since such 

definition does not require 'investments' to be made in accordance with host-state law, 

the Tribunal is not empowered to rule over the legality of the investment. 

i. Alternatively, the claimant did not breach Oceanian domestic laws 

54. In the event that the Tribunal finds Article 1 Eastasia BIT to be applicable in the present 

dispute or, alternatively, determines the presence of an implicit obligation that an 

investment must accord with host state and international legal principles in order for the 

claims related to that investment to be admissible, Claimant submits that the investment 

was made ''in accordance with the laws and regulations of the host state''. 

55. Respondent argues that the way in which Claimant obtained the environmental license 

cast a serious shadow over the legality of the investment. However, Claimant submits 

that such statement is made on a mere assumption that Claimant is guilty of bribing the 

Euroasian authorities since it is not underpinned by any judicial decision. 

56. The Tribunal in Fraport ruled that [t]he [bilateral investment treaty (''BIT'')] is, to be 

sure, an international instrument, but its Articles ... effect a renvoi to national law, a 

mechanism which is hardly unusual in treaties .... A failure to comply with the national 

law to which a treaty refers will have an international legal effect''.
41

 Indeed, Eastasia 
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BIT refers to Eastasian domestic laws. However, the present Tribunal is not to apply 

such law and render a decision whether claimant obtained the environmental license 

breaching Eastasian laws. 

57. Claimant submits that, even criminal proceedings against him are ongoing, there is not 

yet any determination as to confirm the NEA President was bribed for the purposes of 

obtaining the environmental license.
42

 The jurisdiction over the determination of 

criminal acts remains a matter for the Euroasian authorities. Therefore, Claimant 

submits that the Tribunal may not base its determination on a criminal proceeding of 

which there is no outcome yet. 

58. In the event the Tribunal was to make an assessment about the facts suggesting that, 

hypothetically, Claimant bribed the NEA President, the Tribunal should n objective 

assessment of other the facts of the case including the denial of the subsidy.  

59. In order to obtain the environmental license, Rocket Bombs was obliged to adjust it 

production line to the environmental requirements set out in the Environmental Act 

1996.
43

 For that reason, Claimant turned to the Oceanian Ministry of Environment with 

a request for a subsidy.
44

 On 3 August 1998, the request for the subsidy was denied.
45

 

60. Claimant considers the denial of the subsidy can be a clear indicator of the weak 

influence he had in the decision-making process of Oceanian authorities. In the event 

Claimant had sufficient control over Oceania's decision-making process, the subsidy 

would have been granted. 
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PART TWO: MERITS 

 

II. RESPONDENT'S EXECUTIVE ORDER BLOCKING CLAIMANT'S PROPERTY TANTAMOUNT 

TO EXPROPRIATION UNDER ARTICLE 4.1 EUROASIA BIT 

61. Article 4.1 Euroasia BIT prohibits a Contracting Party from directly or indirectly 

expropriating investment of investors of the other Contracting Party to the BIT. Pursuant 

to Article 4.1 Euroasia BIT, investments will not be ''directly or indirectly expropriated'', 

nationalized or subject to any other measure the effects of which would be ''tantamount 

to expropriation'' unless it is in compliance with due process of law, on a non-

discriminatory basis, for public purpose and accompanied by prompt, adequate and 

effective compensation. The compensation must be equivalent to the value of the 

expropriated investment immediately before the date on which the actual or threatened 

expropriation became publicly known. 

62. The definition of a covered investment within the Euroasia BIT is presented by Claimant 

under Part I Jurisdiction of the Tribunal, including the legality and legitimacy of 

Claimant's investment. Respondent has expropriated Claimant's investment, i.e. the 

shares of Rocket Bombs, and must offer prompt, adequate and effective compensation. 

63. In the meantime, given the absence of specific guidance from the text in regards to 

identifying expropriation, one must refer to the existing body of case laws to find the 

test for expropriation. Although there is no doctrine of binding precedent in international 

law, the decisions of previous tribunals on questions of principle are valuable and 

persuasive for subsequent tribunals.
46

  

64. Expropriation is the taking or deprivation of the property of foreign investors by a host 

State.
47

 Expropriation may occur even when the legal title remains with the owners, 

namely in 'indirect' expropriation cases,
48

 where the host state adopts certain measures 

that deprives the owners of the possibility of utilizing their investment.
49

 A measure 

tantamount to expropriation is of a permanent character, substantially deprives the 
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investor's property rights, and conflict with the investor's investment-based 

expectations.
50

 

65. Claimant, the sole owner of Rocket Bombs, submits that Respondent expropriated 

Claimant's property, i.e. the shares of Rocket Bombs by imposing the sanctions of the 

Executive Order. Specifically, the sanctions blocking Claimant's property and 

prohibiting further transfer, payment, exportation, withdraw, and otherwise deals 

'tantamount to' indirect expropriation because the effect of the blocking is of a 

permanent character (A); the blocking substantially deprives Claimant's rights or 

benefits derived from its investment (B); and Respondent's blocking interferes with 

Claimant's investment-backed expectations (C).  

A. The effect of the blocking is of a permanent character 

66. An assessment of the duration of the deprivation of rights or benefits is more crucial 

than an assessment of the duration of the expropriatory act.
51

 The longer the duration of 

the deprivation, the more likely it will be an expropriatory measure.
52

 

67. In Middle East Cement, temporarily withdrawal of an import license for a period of 

merely four months was found to constitute an indirect expropriation.
53

 Despite the 

possibility of regaining the import license at a later stage, the tribunal found that there 

was a good reason for the investor not to continue its investment after the experience of 

having its license terminated.
54

 

68. In the present case, there is no termination date of the Executive Order and sanctions 

imposed on Claimant's property.   That is to say, the blocking of Claimant's property 

and the suspension of Rocket Bombs' business is of a permanent and infinitive character. 

To this day, Claimant's property has been and remains to be blocked by the Executive 

Order enacted on 1 May 2014, for duration period of more than two years. Claimant can 

neither conduct its business, nor profit from its investment, or sell its property. 
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B. The blocking substantially deprives Claimant's rights or benefits derived from 

his investment 

69. Expropriation is not limited to a State's direct taking of assets but also includes 

unreasonable interference with the use, enjoyment, or disposal of property. Evidence can 

be found under customary international law codified in the 1961 Draft Convention on 

the International Responsibility of States for Injuries to Aliens (''1961 Harvard Draft''): 

''A 'taking of property' includes not only an outright taking of property but also any 

such unreasonable interference with the use, enjoyment, or disposal of property as to 

justify an inference that the owner thereof will not be able to use, enjoy, or dispose of 

the property within a reasonable period of time after the inception of such 

interference.''
55

 

70. In addition, expropriation may occur even though the title of the property still reminds in 

the hands of the investor. In Starrett Housing the tribunal found that the appointment of 

an Iranian manager over an American housing project represented interference with 

property to such an extent that the rights were rendered useless and deemed to have been 

expropriated, even though the legal title remained with the original owner.
56

 Subsequent 

cases, such as Middle East and Waste Management also followed the principle and 

established that expropriation had taken place despite the fact that the control over 

investments remained in the hands of investors.
57

 

71. Indirect expropriation occurs when control or the economic value of any property has 

been rendered ''essentially useless''.
58

 The expropriatory act must affect, in significant 

part, the economic benefits derived from the investment, its use, and the investor's 

control of the investment.
59

 Respondent substantially deprives Claimant's rights to use 

and to benefit from Claimant's investment. 

72. Economic considerations are relevant in determining whether there has been indirect 

expropriation.
60

 Indirect expropriation exists if the measure constitutes a deprivation of 

the use and enjoyment of the rights related to the investment, such as income or 

benefits.
61

 In Tecmed, the tribunal explained that an expropriation takes place where the 
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act radically deprives the investor of the economic use and enjoyment of the 

investment.
62

 

73. This has been confirmed by CMS, whether the tribunal considers the essential question 

for indirect expropriation is to establish whether the ''enjoyment of the property has been 

effectively neutralized.''
63

 In another word, whether there is ''substantive deprivation.''
 64

 

74. In Chemtura, the tribunal noted that whether the effects of the measures challenged are 

to 'substantially' deprive the investor of the benefit of its investment is a matter of 

degree and not one of specific conditions,
65

 and should be conducted in the light of the 

circumstances of each case.
66

 

75. For example, a denial of granting permit may constitute indirect expropriation, provided 

that the enjoyment of the property has been effectively neutralized. In Metalclad, the 

Mexican municipal authorities refused to grant construction permit necessary for 

developing a hazardous waste landfill site to a US corporation for the sake of protecting 

a rare species of cactuses, while a permit was already granted by the Mexican 

government. Absent the construction permit that was essential for enjoying the rights of 

claimant's investment, the tribunal found there was indirect expropriation in the case. 

76. In the present case, the interference of Respondent is more than passively denying 

necessary permit. Rather, Respondent acted positively and aggressively to interfere with 

Claimant's property, by imposing sanctions under the Executive Order to directly block 

and prohibit further business operation of Claimant's property.  

77. The economic impacts of Respondent's interference with Claimant's investment are 

severe. The Executive Order blocking Claimant's property resulted in the deterioration 

of Rocket Bomb's business and in a rapid decrease in the value of its shares.
67

 Moreover, 

the sanctions also impose a ban on business operations with such person, suspending 

existing contracts and making future contracts with them illegal.
68

 Simultaneously, all 
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the Oceanian companies that contracted with Rocket Bombs gave formal notices that 

they have no intention to perform the contracts.
69

  

78. As a result, Claimant was unable to benefit from or sell the shares in the company.
70

 The 

investment became useless. Therefore, it is not unwarranted to conclude that the 

interference of Respondent in the form of the Executive Order substantially deprived 

Claimant of the economical use and enjoyment of its investment. 

C. The suspension and the takeover interfere with Claimant's investment-backed 

expectations 

79. The investment-backed expectations of an investor are crucial in assessing whether the 

host state has expropriated the investment.
71

 Investor's investment-backed expectations 

are assessed from investor's point of view at the time of the investment, even if there 

was no representation from the host state.
72

 

80. Claimant had a legitimate expectation that it would generate a long-term profit from 

obtaining the shares of Rocket Bombs, operating its business without any unreasonable 

interference from Respondent. The arms production industry is of material-intensive 

nature, and relies heavily on the contract for the delivery of the materials by local 

suppliers. The sanctions not only blocked Claimant's property, but also prohibited any 

further transaction, fundamentally paralyzed Claimant's business. Such ruthless 

interference substantially deprived Claimant's rights or benefits from its investment, 

gravely frustrating Claimant's investment-backed expectations. 

D. The expropriation is not justified under Article 4.1 of the Euroasia BIT 

81. Article 4.1 Euroasia BIT states that investors of either Contracting Party may not 

directly or indirectly be expropriated, nationalized or subject to any other measure the 

effects of which would be tantamount to expropriation or nationalization in the territory 

of the other Contracting Party except for the public purpose. Furthermore, 'the 

expropriation shall be carried out under due process of law, on a non-discriminatory 

basis and shall be accompanied by provisions for payment of prompt, adequate and 

effective compensation'.  
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82. Four requirements need to be satisfied according to Article 4.1 of the Euroasia BIT, 

namely, the expropriation must be (i) carried out for public purpose; (ii) on non-

discriminatory basis; (iii) under due process of law; and (iv) accompanied by prompt, 

adequate and effective compensation. Claimant contends that the expropriation by 

Respondent is not justified, because it does not fulfill the above-mention four 

requirements.  

 

i. The expropriation is not for public purpose 

83. Public purpose has been interpreted as ''some genuine interest of the public.''
73

 In the 

present case, such genuine interest is lacking. The facts suggest that Respondent's 

decision to block Claimant's property were merely motivated by the political division 

between two camps supporting or against the annexation of Fairland to Euroasia.
74

  

 

84. In addition, there is no indication that the peaceful referendum is unlawful. The 

referendum held on 1 November 2013 was carried out in accordance with basic 

principles of international law, as self-determination –that is, the right of nations to 

freely choose their sovereignty and international political status with no interference.
75 

Given that there is no genuine interest of the public at stake, there is no need for 

Respondent to conduct any remedial works to change the current international situation. 

Respondent failed to use public purpose as an excuse for its arbitrary blocking of 

Claimant's property. 

 

ii. The expropriation is not conducted on a non-discriminatory basis 

Discrimination exists where there is a different treatment to different parties.
76

 In the 

present case, Claimant is the only company in the arms production sector designated by 

the Executive Order. Such sanctions are imposed and discriminated against Claimant 

merely on the basis of geo-political reasons.   

 

iii. The expropriation is not conducted in conformity with due process of law 

85. For a taking to be done in conformity with due process of law, Respondent shall provide 

an actual legal procedure for a foreign investor to raise its claims against the 
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expropriation, including reasonable advance notice, a fair hearing and an unbiased and 

impartial adjudicator to assess the actions in dispute.
77

 There must be methods to satisfy 

the requirement of 'due process of law' in the context of the particular case.
78

 

 

86. In the present case, Respondent suddenly blocked Claimant's property and prohibited 

any further business operation with Claimant's property without any prior notice. The 

interference with Respondent left Claimant with little opportunity to recourse under 

domestic judicial system, because of the domestic tribunal's historic deference to the 

executive branch in the conduct of foreign policy and the extremely lengthy process.
79

 

As such, the expropriation was not done with due process of law. 

 

iv. The expropriation is not accompanied with prompt, adequate and effective 

compensation 

87. Article 4.1 Euroasia BIT provides that expropriation "shall be accompanied by 

provisions of prompt, adequate and effective compensation." Such compensation must 

be equivalent to the value of the expropriated investment immediately before the date on 

which the actual or threatened expropriation became publicly known.  

 

88. In Amoco, the tribunal stated that a ''condition to a lawful expropriation … is '[t]he 

prompt payment of just compensation', an obligation which is also accepted as a general 

rule of customary international law''.
80

 Also, in Santa Elena, the tribunal found that 

expropriation, even if done for public purpose, must be followed by immediate, full and 

effective compensation to the investors.
81

 

 

89. In the present case, Respondent claimed that its expropriatory acts were meant for public 

purpose in the form of an international response to condemn an illegal act of annexation 

of Fairyland by Euroasia.
82

 Applying Santa Elena, such expropriatory acts entail an 

obligation to compensate. However, there is no indication that such compensation has 

been paid to Claimant.  
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90. In conclusion, Respondent failed to fulfill the four cumulative requirements to justify its 

expropriation, and is therefore in breach of Article 4.1 Euroasia BIT. 

 

III. THE CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED BY HIS INVESTMENT 

A. Respondent is obliged to make full reparation for the injury caused by the 

internationally wrongful act of a State 

91. In its decision on annulment in CMS, the ad hoc Committee made reference to the well-

known principle of international law recalled in Article 1 of the Draft Articles on State 

Responsibility for Internationally Wrongful Acts (''ILC Articles''). That reference was 

made in support of the Committee's conclusion that, given that the Tribunal in the 

decision the subject of the application for annulment had concluded that Argentina had 

breached its obligations under the applicable BIT, ''Argentina was responsible for the 

wrongful measures it had taken'' and compensation was therefore payable.
83

 

 

i. The conduct is attributable to the State 

92. Together with Article 1, the content of Article 2 is a fundamental concept of the general 

international law governing State responsibility. Article 2 contains the two necessary 

conditions for an internationally wrongful act, (namely, that conduct consisting an action 

or omission) must be attributable to the State, and that that conduct must constitute a 

breach of an international obligation binding on the State.
84

 

 

93. Moving forward, Article 4 rules over the question of attribution of acts carried out by 

organs of the State. It reads, on its relevant part, that ''[t]he conduct of any State organ 

shall be considered an act of that State under international law, whether the organ 

exercises legislative, executive, judicial or any other functions''.  

 

94. The President of the Republic of Oceania of 1 May 2014 enacted the Executive Order, 

which is the measure at issue. Clearly, the promulgation of such measure is attributable 

to the executive branch of Oceania. Therefore, the Executive Order is attributable to 

Respondent. 
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 Compañía de Aguas del Aconquija SA and Vivendi Universal, footnote 17. 



MERITS  CLAIMANT 
 

 35 

ii. Respondent is obliged to make full reparation as a causal link between the State's 

conduct and the damage suffered by the Claimant exists 

95. Article 31.1 provides that a State responsible for an internationally wrongful act falls 

under an obligation to make full reparation for the injury caused thereby. It encompasses 

the basic proposition of the law of international responsibility enunciated by the 

Permanent Court of International Justice in its decision on jurisdiction in Factory at 

Chorzów, where the Tribunal ruled ''the breach of an engagement involves an obligation 

to make reparation in an adequate form''.
85

 

 

96. In CME, in the context of its discussion of an argument that the participation of a private 

individual had been the cause of the claimant's loss, the Tribunal made reference to the 

ILC's Commentary to Article 31. The Tribunal ruled that the Respondent was under an 

obligation to make full reparation for the injury caused by the Media Council's wrongful 

acts and omissions because a causal link between such acts and omissions and the injury 

suffered by the Claimant was established.
86

 

 

97. From this wording, it is clear that a 'causal link' between acts and omission attributable 

to the State and the suffered injury must exist for the triggering of the obligation to make 

full reparation. 

 

98. The application of the Executive Order resulted in the deterioration of Rocket Bombs 

and in a quick decrease in the value of its shares. As a consequence, Claimant was 

unable to sell the shares to anyone. At the same time, all the Oceanian companies that 

contracted with Rocket Bombs declared that, due to the Executive Order, they were no 

longer bound by the provisions of the respective contracts and that they had no intention 

to perform them. 

 

99. Therefore, Claimant submits that a legitimate causal link between the State's conduct 

and the injury caused to the Claimant exists. As a result, Respondent is obliged, under 

international law, to make full reparation for the caused injury. 
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iii. The Claimant did not contribute to the damage 

100. Article 39 covers the relevance of contribution to the injury in the determination of 

reparation. It contains that account should be taken of any willful (or negligent) action or 

omission of either the injured State or of any person or entity in relation to which 

reparation is sought which contributes to the damage. 

 

101. The Commentaries to the ILC Draft Articles provide, on its relevant part, that: 

 

''... [the principle of contributory fault] allows to be taken into account only those 

actions or omissions which can be considered as wilful or negligent, i.e. which 

manifest a lack of due care on the part of the victim of the breach for his or her own 

property or rights […] It follows that something which is not wilful, negligent or 

otherwise culpable falls out with the principle ...''
87

 

 

102. Respondent claims that Claimant contributed to the injury and that this should be taken 

into account in terms of determination of reparation. However, Claimant will now prove 

how he did not contribute to the damage suffered by his investments by any action or 

omission. 

 

103. Claimant, as a private party, was not involved in the political process and decision 

making of the intervention and annexation of Fairyland, nor in the diplomatic relations 

between Euroasia and Eastasia. By supplying weapons to the Government of Euroasia, 

he honored his contract with the Ministry of Defense of that country –action for what the 

Claimant cannot be condemned. 

 

104. In Enron, the Tribunal rejected Argentina's argument that the aggressive leverage policy 

of the local company in which the Claimants held equity interest (''TGS'') had 

contributed to the injury suffered by the investor, emphasizing the reasonableness of the 

investor's business conduct. The Tribunal thus concluded that the decrease in value of 

the investment (equity interest) was due to Argentina's conduct and to TGS's leverage 

policy.
 88
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105. Similarly, if we base our analysis on the reasonableness of the investor's business 

conduct, we can expect Claimant to honor bona fide his contract with the Government of 

Euroasia. In other words, we can legitimately expect that the investor will provide the 

counterpart (after receiving an advance on 1 January 1999) with the number of weapons 

that were specified in the contract. 

 

iv. Alternatively, Claimant cannot be expected to foresee the political situation in Eastasia 

at the time of making the investment 

106. If the Tribunal considers that the Claimant should not have supplied Euroasia with 

weapons despite his character of a private party not involved in a State-to-State conflict, 

it must be stressed that the negotiations for the conclusion of a new contract began 

before the armed intervention of Euroasian forces (February 2014). 

 

107. In that connection, the Claimant could have never foreseen that, by negotiating a new 

agreement with the Ministry of Defense of Oceania, it would be contributing to the 

situation in Fairyland. In this regards, it must be stressed that the situation that 

supposedly gave origin to the Executive Order took place during March 2014. 
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REQUEST FOR RELIEF 

 

 

Claimant respectfully requests this Tribunal to find that:  

i. This Tribunal has jurisdiction over this dispute; 

ii. Respondent has expropriated Claimant's investment; 

iii. Claimant has not contributed to the damage suffered by its investments; and  

iv. This arbitration should proceed to the Determination of Remedies and Damages. 

 

Respectfully submitted on 19 September 2016. 

- 

Team Koo 

On Behalf of Claimant, 

Peter Explosive 

 


