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STATEMENTS OF FACTS 

1. Peter Explosive (hereinafter, "Claimant"), is an Euroasian entrepreneur who has 
invested in Republic of Oceania (hereinafter, "Respondent") in February 1998 by purchasing 
100% of the shares of Rocket Bombs, an Oceanian company specialized in arms production. 

2. By the time of the acquisition, Rocket Bombs was a decrepit enterprise. The company 
had lost its environmental license and had to suspend its arms production. This fact led to lots 
of redundancies, which severed impact the lives from those who depended of that job, like 
most of the workers of local town Valhalla. 

3.  In order to resume its arms production, Rocket Bombs was obliged, by the 
Environment Act 1996, to obtain an environmental license allowing the business to continue. 

4. At that time, Rocket Bombs' production line was not able to fulfill these environmental 
requirements, since the cost of such technology was very high. However, since the 
Environment Act 1996 provides for the possibility of a subsidy in charge of modernizing the 
production line, Claimant chose to pursue such possibility. 

5. Claimant then participated in a private meeting with the NEA President, opportunity 
when he was able to explain that the resumption of arms production would not only allow 
Rocket Bombs to gather the necessary resources for the full modernization of its production 
line, but would also render important benefits to the local community of Valhala. 

6. Although Oceanian authorities chose to deny the request for a subsidy, in 23 July 1998 
they managed to grant Rocket Bombs the environmental license required by the Environment 
Act 1996, which allowed Claimant to finally begin its business activities in the country. 

7. On 23 December 1998, Claimant, on behalf of Rocket Bombs, celebrated a contract 
for arms production with the Ministry of National Defense of Euroasia, which became 
effective as of 1 January 1999, for a period of fifteen years. 

8. Such contract provided enough funds for Rocket Bombs to resume its arms 
production, since it guaranteed advances payable on 1 February 1999. The rest of the payment 
was to be transferred in tranches, after the delivery and acceptance of each installment of 
weapons (being five installments, to be delivered every three years). 

9. As soon as Rocket Bombs received these advances, Claimant rehired the previous 
employees of the Valhalla’s old factories, and concluded a number of supply-agreements with 
local Oceanian companies, what definitely contributed for blustering the local economy, and 
increasing the population’s general welfare. 

10. It did not take long for Rocket Bombs to become one of the largest arms producer in 
Oceania. Having managed to conclude a number of contracts on behalf of his company, 
Claimant then started to modernize its production line, and opened several new factories. By 
that time, life in Valhalla had definitely improved. 
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Fairyland Incorporation 

11. Historically, Fairyland was part of the territory of the Republic of Euroasia, but it was 
annexed by Eastasia during World War in 1914. Even though such incorporation was 
officially recognized by the international community, most of Fairyland’s residents are of 
Euroasian origin and speak the Euroasian language. 

12. There was a strong feeling shared by the people of Fairyland that they needed to 
reunite with Euroasia. The government then decided to hold a referendum, asking the 
population of whether they wanted to leave Eastasia and reunite with Euroasia. The results 
were rendered in 1 November 2013, when, by a majority of votes, the secession had won. 

13. However, Eastasia did not recognize such decision, deeming the referendum as 
unlawful. Authorities of Fairyland then wrote an official letter to Euroasia, requesting an 
intervention. In 1 March 2014, the armed forces of Euroasia entered the Fairyland’s territory. 

14. The annexation was completely peaceful and bloodless. There were no conflicts and 
not a single bullet was shot since Eastasia did not send its own armed forces to defend the 
territory. 

15. On 23 March 2014, Euroasia officially declared Fairyland as part of the Euroasian 
territory, the very same day in which Euroasian authorities recognized Peter Explosive as an 
Euroasian national. 

Executive Order 

16. The Government of Oceania declared the annexation was illegal and seeing “an 
unusual and extraordinary threat to the national security and foreign policy of the Republic of 
Oceania”, issued an Executive Order, punishing all of those “contributing to the situation in 
the Republic of Eastasia”, by freezing their assets, suspending their existing contracts, and 
making future contracts with them illegal. 

17. Not coincidently, the executive order managed to be very much specific on its targeted 
industry: the arms production services. Here, the discrimination towards Claimant could not 
be more explicit, since the conflict was completely peaceful, lacking any causal link between 
Claimant’s business activity and the existence of the conflict. 

18. The Executive Order exterminated Rocket Bombs: Oceanian companies that 
contracted with the company issued formal notices to terminate existing agreements and with 
his assets frozen, Claimant could not sell his shares. 

19. Therefore, it can be said that Respondent’s discriminatory and arbitrary measures have 
exterminated Claimant’s investment, since Claimant was neither able to conduct nor sell his 
business.  
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Bribery Charges 

20. On 21 November 2013, the General Prosecutor’s Office of Oceania initiated criminal 
proceedings against a number of Oceanian’s public officials of the National Environment 
Authority, including its President, for receiving bribes to expedite the issuance of an 
environmental license. 

21. On 1 February 2015, the NEA President and a number of other officials were 
convicted for accepting bribes. 

22. Public pressure led the General Prosecutor’s Office to start a witch hunt against people 
who allegedly bribed the NEA President and other officials. On 5 May 2015, the Claimant 
was informed that he was under investigation with regard to Rocket Bomb’s environmental 
license because he was pointed by the NEA President as a briber. 

23. Such investigation led to the commencement of the only criminal proceedings against 
the Claimant, on 23 June 2015, which remains pending. 
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Part one - Jurisdiction 

 

Considering the facts exposed in the Statement of Facts and and the facts contained in the 

records, Claimant shall hereunder expose the reasons why (I) the Arbitral Tribunal may 

exercise its jurisdiction in order to protect the investments made by Claimant, once the 

Arbitral Tribunal has (A) the ratione personae competence and (B) the ratione materiae 

competence to adjudicate and therefore to protect Claimant’s investment, which was (II) 

unlawfully expropriated by Respondent due to discriminatory expropriation decrees.  

 

II. I.  THE ARBITRAL TRIBUNAL MAY EXERCISE ITS JURISDICTION 

UNDER THE EUROASIA BIT.   

 

Respondent challenges the competence of the Arbitral Tribunal1 to adjudicate any disputes 

arising from the relationship between itself, a State party to the Euroasia BIT, and Claimant, a 

Euroasian national2.  

 

Accordingly, Respondent alleges that Claimant would be an Eastasian national due to the 

illegalities in the process of annexation Fairyland’s territory, which is a part of the Euroasian 

territory since March 23, 2014. Furthermore, Respondent alleges that the Arbitral Tribunal 

would have its competence prevented by Claimant’s non-compliance with the mandatory pre-

arbitral steps provided by the Euroasia BIT, given that Claimant would not be allowed to 

invoke the MFN Clause contained in the Euroasia BIT in order to benefit from the dismissal 

of pre-arbitral steps, such as the one granted to Eastasian investors3. 

 

However, in accordance to the criteria applicable to the attribution of nationality, as 

established by the international practice, the Arbitral Tribunal shall consider that (A.1) 

Claimant’s acquisition of the Euroasian nationality was lawful, once it fulfilled the Euroasian 

criteria for the concession of nationality under the Citizenship Act.   

 

Moreover, if the Arbitral Tribunal understands that Euroasia could not apply its domestic 

criteria in order to grant Claimant’s Euroasian nationality, the Arbitral Tribunal shall also 

																																																													
1 Answer to Request for Arbitration, p. 15 
2 P.O. 2, §4, p. 56 
3 Answer to Request for Arbitration, p. 15 
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consider that (A.2) the secession of the territory of Fairyland was lawful and, therefore, 

entails the lawful transfer of Claimant’s nationality. 

 

In what regards to the pre-arbitral steps’ discussion, (B.1) Claimant, as an Eastasian investor, 

shall not be required to comply with any steps prior for bringing his claims before the Arbitral 

Tribunal, since the Euroasia BIT allows Claimant to receive the most favored nation treatment 

(MFN) among all BITs to which the Republic of Oceania is a party.  

 

Moreover, even if there were no other nationals exempted from the pre-arbitral steps provided 

by the Euroasia BIT, (B.2) such steps would not be mandatory for Claimant, otherwise, they 

would simply represent an expression of how the States would take to resolve disputes 

between them and their investors by means of a less disruptive or more opportunistic 

procedure. Such practice is now impracticable, but shall not preclude or obstruct the 

arbitration proceedings whereas alternatives are no longer possible. 

 

A. Claimant is an investor pursuant to Article 1.2 of the Oceania-Euroasia   

BIT  

 

Respondent alleges that Claimant would not be a Euroasian national due to certain illegalities 

that the process of annexation of the Fairyland’s territory would have incurred in. However, in 

accordance to international practice4, once Claimant renounced to his Eastasian nationality5, 

the Arbitral Tribunal shall consider whether Claimant has fulfilled the domestic criteria for 

the attribution of the Euroasian nationality, and then, for the purpose of international 

protection, analyze if it has sufficient liens in order to justify its nationality as a legitimate 

attributed nationality. 

 

Accordingly, Claimant has submitted to the Arbitral Tribunal enough pieces of evidence to 

prove that (1) it bears Euroasian nationality as a consequence of the lawful acquisition of 

Euroasian nationality6, both (1.a) under the laws of Euroasia and (1.b) in compliance with the 

criteria of nationality accepted by international practice, reason why its investment shall be 

protected under the Euroasia BIT.  
																																																													
4 Nottebohm Case (Liechtenstein v. Guatemala); Second Phase, International Court of Justice (ICJ), 6 April 1955 
5 P.O. 3, §2, p. 60. 

6 P.O. 2, §4, p. 56 
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Nonetheless, in case the Arbitral Tribunal understands it shall proceed otherwise and verify 

the nationality argument through analyzing the succession of States between Eastasia and 

Euroasia, (2) the evidences submitted to this Arbitral Tribunal are enough to ascertain that 

(2.a) a legitimate annexation of Fairyland took place on March 01, 2014, and that (2.b) the 

State of Eastasia consented with this annexation and cannot further position itself otherwise, 

reason why, pursuant to the institute of the right of option, (2.c) Claimant lawfully embraced 

the Euroasian nationality prior to the occurrence of the act of expropriation taken by 

Respondent. 

 

1. Claimant’s lawful acquisition of the Euroasian nationality. 

 

a. Euroasia lawfully granted the Euroasian nationality to Claimant on 

March 23, 20147. 

 

In accordance with international law, the attribution of nationalities by States has historically 

been an expression of States’ sovereignty, once the issuance of a passport is a formal 

representation to other states that the passport holder is its national.8 Therefore, the domestic 

law of States shall be the criteria applicable to the concession of nationality to natural persons, 

once States are the international public law subjects able to concede nationality and to issue 

the correspondent attesting documentation for its citizens. 

 

In the case in hands, the Republic of Euroasia has introduced an amendment to its Citizenship 

Act on March 01, 2014, allowing all residents of Fairyland to apply for the Euroasian 

nationality, being certain that the applicants to the Euroasian nationality could not possess 

both the Eastasian and Euroasian nationalities after the attribution of the Euroasian 

nationality, since the domestic law of Euroasia does not allow for the possession of dual 

nationality9. On March 23, 2014, further to this amendment, Euroasian authorities recognized 

Claimant as a national of the Republic of Euroasia and, subsequently, issued Claimant’s 

Euroasian identity card and passport10. 

 
																																																													
7 Procedural Order nº 2, p. 56, §4. 
8 Muchmore, Adam I.. Passports and Nationality in International Law, 10 U.C. Davis J. Int'l L. & Pol'y 301 (2004), p. 328. 
9 Procedural Order nº 2, p. 56, §4. 
10 Procedural Order nº 2, p. 56, §4. 
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That being said, the Arbitral Tribunal shall be restricted to analyze only whether Claimant 

was a natural person who fulfilled the criteria established by Euroasian domestic law by the 

time of the attribution of its Euroasian nationality. To that sense, considering that Claimant 

was undisputedly residing in Fairyland when the aforesaid amendment to the Euroasian 

Citizenship Act was issued by Euroasia, as well as when it requested his Euroasian 

nationality, the attribution of Claimant’s Euroasian nationality complied with Euroasian 

domestic law. 

 

b. Claimant has a genuine nationality link with Euroasia, given that 

Claimant is more closely attached to Euroasia than to any other State11. 

 

Successively, the Arbitral Tribunal shall evaluate the legitimacy of Claimant’s attested 

nationality in order to establish if the nationality attribution represents any kind of fraud or 

distortion from the concept of nationality commonly shared under international law. 

 

Accordingly, Claimant has submitted to this Arbitral Tribunal enough evidence that it has 

liens with Euroasia regarding his tradition, establishment, interests, activities, family ties, and 

intentions for the near future12. Consequently, Claimant complies with the criteria of 

nationality, as established by the emblematic ICJ Lichtenstein (Nottebohm) v Guatemala case 

and consolidated by international practice. 

 

Firstly, pursuant to the criteria of tradition and establishment, it is uncontestably true that not 

only Claimant’s family is of Euroasian origin13, but also that Claimant has a long-term 

establishment in the Euroasian territory14, what has enabled him to developed his academic 

network in East Dot University15, an Euroasian university.  

 

Secondly, in reference to Claimant’s interests, the records provide enough evidence to 

ascertain that his business are intrinsically connected with the Euroasian economy, mainly if 

																																																													
11 Nottebohm Case (Liechtenstein v. Guatemala); Second Phase, International Court of Justice (ICJ) (6 April 1955) 
12 Ibid. 
13 Statement of Uncontested Facts, § 14. 
14 Id., § 2. 
15 Id, §8. 
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considered that the main contracts manifesting Claimant’s interests in the arms industry, 

which have been expropriated by Respondent, are with the Republic of Euroasia16. 

 

Finally, in relation to the criteria of Claimant’s intentions for the near future, as a matter of 

fact, Euroasia annexed Fairyland indefinitely and, therefore, Claimant’s domicile is 

permanently inside the territory of the Republic of Euroasia. Given that such annexation was 

neither formally rejected by the international community, nor subject to adjudication before 

international bodies, the Arbitral Tribunal shall apply the criteria established by international 

practice for the attribution and recognition of a natural person’s nationality as exposed above 

and recognized by international doctrine17 and, therefore, declare Claimant’s identity as an 

investor, pursuant to Article 1.2 of the Euroasia BIT, which sill consequently imply that its 

investments in Respondents territory are subject to the protection from such BIT. 

 

Notwithstanding, if the Arbitral Tribunal is to decide otherwise, to the sense that it would be 

entitled to decide whether the succession of States deriving from the annexation of Fairyland 

was lawful, Claimant submits hereunder the reasons why the secession of Fairyland and its 

annexation to the Republic of Euroasia was a lawful process under international law, which 

also entails the lawful transfer of Claimant’s nationality from Eastasian to Euroasian. 

   

2. The lawful secession of the territory of Fairyland, which entails the transfer of 

Claimant’s nationality to Euroasian. 

 

Claimant has briefly alleged that the annexation of Fairyland by Euroasia would have been 

illegal under international law, contending that such illegality would subsequently prevent 

Claimant’s transfer of nationality from Eastasian to Euroasian, further to such annexation. 

 

In the other hand, as Claimant exposes hereunder, (1.a) the secession of Fairyland was 

submitted by means of a legitimate democratic referendum, which was announced with the 

prior notice period of three months, in accordance with Fairyland’s remedial right to secede, 

and (2.b) which was not challenged or opposed by Eastasia, entailing the occurrence of an 

international estoppel for Estasia.  

																																																													
16 Id, §17. 
17 Bishop and James Crawford, Foreign Investment Disputes: Cases, Materials and Commentary, Second edition, Kluwer Law International; 
Kluwer Law International 2014) pp. 511-512 
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Therefore, even in case Claimant would not have its nationality granted under the domestic 

law of Euroasia, as previously exposed, it would still be entitled to exercise its right of option 

for transferring his nationality from Eastasian to Euroasian.  

 

3. The lawful secession of the territory of Fairyland, which entails the transfer of 

Claimant’s nationality to Euroasian. 

 

Claimant has briefly alleged that the annexation of Fairyland by Euroasia would have been 

illegal under international law, contending that such illegality would subsequently prevent 

Claimant’s transfer of nationality from Eastasian to Euroasian, further to such annexation. 

 

In the other hand, as Claimant exposes hereunder, (1.a) the secession of Fairyland was 

submitted by means of a legitimate democratic referendum, which was announced with the 

prior notice period of three months, in accordance with Fairyland’s remedial right to secede, 

and (2.b) which was not challenged or opposed by Eastasia, entailing the occurrence of an 

international estoppel for Estasia.  

 

Therefore, even in case Claimant would not have its nationality granted under the domestic 

law of Euroasia, as previously exposed, it would still be entitled to exercise its right of option 

for transfering his nationality from Eastasian to Euroasian.  

 

a. The lawful referendum for secession of Fairyland 

 

Respondent challenges Claimant’s nationality by merely alleging that the annexation of 

Fairyland would have been illegal. Yet, the secession of Fairyland arouse from a democratic  

referendum, which relied on the remedial right that Fairylanders then possessed to secede 

from the Republic of Eastasia. 

 

Accordingly, the territory of Fairyland historically belonged to the Euroasian nation and the 

majority Fairylanders are of Euroasian ethnicity. Thus, in accordance with the international 

doctrine applicable to regions that are historically apart from the State that they integrate18, 
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Fairylanders possess the remedial right to secede as an expression of their self-determination, 

which was exercised on November 01, 2013. 

 

Moreover, such referendum was announced within a prior notice period of three months –

which proves that the referendum was held under the supervision of Eastasia and, yet, has not 

been timely challenged by Eastasian central administration.   

 

b. Eastasia’s International estoppel and its negligence to defend its 

territory19,  

 

Rightly, Respondent alleges to have been obliged not to recognize the effects of the 

annexation of Fairyland as a consequence of Eastasia’s declaration of illegality concerning 

such annexation. This position, however, does not represent the unanimous opinion among 

the members of the international community – not even a clear majority. 

 

Nonetheless, Eastasia’s right to declare the illegality of the annexation of Fairyland precluded 

when Eastasia acquiesced and accepted the secession of Fairyland without any contrary 

manifestation until almost one month further to the effective annexation of Fairyland by 

Euroasia. Besides, Eastasia alleged the annexation of Fairyland to be illegal, not acting or 

even implementing measures for defending the territory against the harmful acts it accuses 

Euroasia to have practiced. 

 

Therefore, considering that the international law provides for the estoppel, instituted in order 

to prevent States from a contradictory conduct, Eastasia could not have lately disagreed with a 

secession of territory that it once consented with, in the previous year.  

 

Elsewise, Claimant reminds the Arbitral Tribunal that, given that the referendum was not 

independently held, such event has been institutionally organized under the supervision of the 

Republic of Eastasia, reason why no allegations of rebellion or misconduct could have been 

assigned to Fairylandrs, in order to object the legitimacy of a democratic process of secession.  

 

c. Claimant’s right of option to the Euroasian nationality. 

																																																													
19 Megan L. Wagner, Jurisdiction by Estoppel in the International Court of Justice, 74 Cal. L. Rev. 1777 (1986). 
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Finally, given the legitimacy of the referendum concerning Fairyland’s secession from 

Eastasia and the reunification with Euroasia, Claimant, a citizen of Fairyland, certainly has 

the right of option to embrace the Euroasian nationality. 

 

Accordingly, international practice provides that such right is granted to persons affected by 

the succession of States, which was deemed lawful in the case of Fairyland’s return to 

Euroasia, as exposed in item 2.a, above. 

 

Therefore, once Claimant appoints substantial facts and submits sufficient reasons for why 

this Arbitral Tribunal shall find that Claimant is an investor in accordance with the Euroasia 

BIT, the Arbitral Tribunal is deemed to declare its ratio personae competence to adjudicate 

any dispute claiming the protection of Claimant’s investment, under the provisions of the 

Euroasia BIT.  

 

II.  Claimant shall not be required to comply with pre-arbitral steps prior to 

bringing his claims before the Arbitral Tribunal, as provided in Article 9 of the 

Oceania-Euroasia BIT and Article 3(1) of such BIT allows Claimant to receive the most 

favored nation treatment (MFN) among all BITs in which Oceania is a party. 

 

1. Claimant shall not be required to comply with cooling off pre-arbitral steps prior 

to bringing his claims before the Arbitral Tribunal20. 

  

The Article 9(2) of the Oceania-Euroasia BIT provides that if a dispute cannot be settled 

amicably, it may be submitted to the competent judicial or administrative courts of the 

contracting party in whose territory the investment was made. Also, article 9(3) of the 

agreement provides that if disputes between an investor and one of the contracting parties 

have not been resolved after twenty-four months, it may be referred to international 

arbitration. 

 

																																																													
20 Born, Gary. International arbitration : law and practice. A Kluwer Law International (2012). Print. p. 426-427 
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However, the period of twenty-four months established in Article 9(3) shall be interpreted 

merely as a mean to facilitate opportunities of settlement, and not as an impediment or 

obstruction to arbitration proceedings, in cases where such settlement is not possible21.  

 

International arbitration provisions are frequently accompanied by or contained within pre-

arbitral steps clauses. Most commonly, the arbitration clause, in a contract or investment 

treaty, will provide for the parties to negotiate (sometimes for a specified period of time and 

sometimes with specified company representatives) in order to resolve their differences 

before initiating the arbitration proceedings22. 

 

It is important to highlight that the main objective of most of those pre-arbitration procedural 

mechanisms is to enhance efficiency and avoid formal legal proceedings. However, the act of 

directly starting an arbitral procedure does not mean that a party has ignored the pre-steps, but 

that the dispute cannot be resolved in any other way. 

 

In the present case, the pre-arbitral steps shall be understood as a way to facilitate 

opportunities of settlement, and not as a set of mandatory steps that must be fulfilled.  

 

A substantial body of decisions issued by international commercial tribunals holds that 

violations of pre-arbitration procedural requirements does not constitute violations of 

mandatory obligations. The ICC has already decided in case nº 10256 that “clauses requiring 

efforts to reach an amicable settlement, before commencing arbitration, ‘are primarily 

expression[s] of intention’ and ‘should not be applied to oblige the parties to engage in 

fruitless negotiations or to delay resolution of the dispute’”23 

 

Similarly, a number of arbitral awards in investor-state disputes concluded that compliance 

with negotiation, mediation, conciliation, or other similar procedural requirements, 

established in an arbitration agreement, is not ordinarily a pre-requisite to commencing 

arbitral proceedings. For eg., ICSID Case No ARB/05/22: 

 

																																																													
21 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award (July 24, 2008) §343 
22 See ICC Case No 9977, Final Award (22 June 1999) in Figueres (n 2) 84; Gary B Born, International Arbitration and Forum Selection 
Agreements:  Drafting and Enforcing (4th edn, Wolters Kluwer 2013) 100–1; Chapman (n 2); Figueres (n 2); Pryles (n 2). 
23 ICC Case No 10256, Interim Award (12 August 2000) in Figueres (n2) 87. 
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“In the Tribunal’s view … properly construed, this six-month period is 

procedural and directory in nature, rather than jurisdictional and 

mandatory. Its underlying purpose is to facilitate opportunities for amicable 

settlement. Its purpose is not to impede or obstruct arbitration proceedings, 

where such settlement is not possible. Non-compliance with the six month 

period, therefore, does not prevent this Arbitral Tribunal from proceeding.” 

 

As well as commercial and investment arbitral tribunals, national courts have also generally 

been reluctant to interpret pre-arbitration requirements for negotiation or conciliation as 

imposing mandatory requirements24. Where dispute resolution provisions clearly and 

unambiguously state that negotiation, mediation, or other pre-arbitration procedural 

requirements are mandatory, courts tend to give effect to the parties’ intentions.  

 

However, where such clarity is missing – as in the present case – courts are likely to hold that 

pre-arbitration procedural steps are non-mandatory. 

 

It is clear that the pre-arbitral steps described in Article 9 of the BIT are not mandatory, as 

§(2) of the agreement uses the word “may”, which is a non-binding term. Following the same 

understanding, Gary Born and Marija Scekic state:  

“The question of whether the parties intended a pre-arbitration procedure 

to be mandatory, or, alternatively, non-mandatory, has often turned on a 

case-by-case assessment of the parties’ contractual language and 

intentions. As in other contexts, the use of imperative terms, such as ‘shall’ 

or ‘must’, has sometimes been held to be consistent with a mandatory 

obligation; in contrast, terms such as ‘can’, ‘may’, or ‘should’ are typically 

non-mandatory.”25 

 

																																																													
24 See, eg, Euro Petroleum Trading Ltd v Transpetroleum Int’l Ltd, 2002 Int’l Arb L Rev N-1 (Irish High Ct); Catleiva SL v Herseca 
Inmobiliaria SL, Judgment (8 May 2012) STSJ CV 3915/2012 (Valencia Community Tribunal Superior de Justicia) (non-compliance with 
pre-arbitration procedures did not provide grounds for annulment of arbitral award); Aiton Australia Pty Ltd v Trans eld Pty Ltd [1999] 153 
FLR 236, 250 (NSW SCt).  
 
25 Born, Gary and Scekic, Marija, Pre-arbitral procedural requirements, ‘A Dismal Swamp’, pg 238 
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On the above, given the abovementioned considerations, all doubts regarding the mandatory 

character of contractual negotiation provisions should be resolved in favor of their 

aspirational, non-binding nature. Only in cases involving unequivocal language should a pre-

arbitration negotiation provision be regarded as a mandatory requirement, obligating parties 

not to commence or continue arbitral proceedings.  

 

 

2. Article 3(1) of the Oceania-Euroasia BIT allows Claimant to receive the most 

favored nation treatment (MFN) among all BITs in which Oceania is a party. 

 

 

a. Article 3(1) of the Oceania-Euroasia BIT applies to “such other investment 

matters regulated by this Agreement”, which includes dispute resolution 

mechanisms26 and is not among the exceptions list provided by Article 3(2) 

of the said BIT27. 

 

The Article 3(1) of the Euroasia BIT provides that each contracting party must give a 

favorable treatment to all investments - made by investors of the other contracting party – 

regulated by this agreement.  

 

In paragraph 2 of this Article, the parties decided to enumerate all the situations that are 

exceptions to the advantages and privileges accorded. That list provides that the MFN clause 

shall not apply to virtue of that Party`s binding obligations that derive from membership in a 

customs or economic union, common market or free trade area or as a result of regional, sub 

regional agreements or double taxation agreements, as well as any other tax-related 

arrangements or agreements made in order to facilite cross-border trade. 

 

The words “such others investments” prove that the MFN clause is applicable to all matters, 

including dispute settlement provisions within a treaty framework. This understanding has 

been consolidated by the ICSID Case No. ARB/97/7. The Tribunal ruled that: 

 

																																																													
26 Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7.) Decision of the Tribunal on Objections to Jurisdiction 
(January 25, 2000), § 64. 
27  National Grid plc v. The Argentine Republic, UNCITRAL. Decision on Jurisdiction (June 20, 2006), § 82. 
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“If a third-party treaty contains provisions for the settlement of disputes that 

are more favourable to the protection of the investor`s rights and interests 

tham those in basic treaty, such provisions may be extended to the 

beneficiary of the most favoured nation clause as they are fully compatible 

with the ejusdem generis principle.”28 

 

This understanding leads to the next issue: 

 

b. The mere choice between different dispute-resolution provisions in two 

different treaties is a more favored treatment, allowing Claimant to 

choose whichever it desires29. 

 

Republic of Oceania signed two different agreements for the promotion and reciprocal 

protection of investments: (i) One with the Republic of Euroasia and (ii) the other one, with 

the Republic of Eastasia. 

 

The Euroasia BIT, in article 9, provides that disputes between Investors and Contracting 

Parties shall, to the extent possible, be settled amicably. If this is not possible, it may be 

submitted to the competent judicial or administrative Courts of the Contracting Party in 

whose territory the investment was made. After twenty-four months, if the dispute has not 

been resolved, it may be referred to international arbitration. 

 

On the other hand, the Eastasia BIT, in article 8, provides that disputes between Investors and 

Contracting Parties shall as far as possible be settled amicably. If this is not possible, after six 

months, it shall, at the request of an investor of the other Contracting Party, be submitted to 

arbitration.  

 

Two different clauses about the same question in two different treaties should be clearly 

interpreted as a more favored treatment for one of the Investors.  

 

																																																													
28 Emilio Agustin Maffezini v The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, 25 January 2000. 
29 Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17, § 101 (June 21, 2011); Suez, Sociedad General de Aguas de 
Barcelona SA, and InterAguas Servicios Intégrales del Agua SA v Argentine Republic, ICSID Case No. ARB/03/17, Decision on Jurisdiction 
(May 16, 2006) §57. 
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In the Euroasia BIT, the Republic of Oceania inserts pre-arbitration steps in order for a party 

to be able to start an arbitration proceeding. On the other side,  the Eastasia BIT only provides 

for six months of attempts for settling the dispute amicably, in order for a party be able to 

submit a dispute to arbitration. 

 

Once the Euroasia BIT contains the MFN clause, Claimant should be able to decide what kind 

of treatment it wants to adopt. Claimant may import Article 8 of the Eastasia BIT by invoking 

the MFN clause so, its totally possible to submit the dispute to an arbitration proceeding. 

   

	

Part two - Merits 

 

Considering the facts exposed in the Statement of Facts and in the records, Claimant shall 

hereunder expose the reasons why (I) Claimant is entitled to protection under the BIT, as a 

reflection of the clean hands doctrine, due to (A) Respondent has not met the required 

standard of proof to convict Claimant for having made an illegal investment in its territory, 

and (B) Respondent has not met the required standard of proof to convict Claimant for 

having made an illegal investment in its territory. Furthermore, Claimant shall also sustain 

that (II) its investment has been expropriated by Respondent, and that (III) Claimant has not 

contributed at any extent to the damage suffered by his investments.  

(I) Claimant is entitled to protection under the BIT, as a reflection of the clean 

hands doctrine. 

According to the Report of the International Law Commission, in its 57th Session30, the 

clean hands doctrine can be defined as    

“an important principle of international law that ha[s] to be taken into 

account whenever there [i]s evidence that an applicant State ha[s] not 

acted in good faith and that it ha[s] come to court with unclean hands.”  

																																																													
30 UN Doc A/60/10, ¶ 236. 
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Having been originated from the general principle of good faith31, the clean hands doctrine, 

which begun as a way to prevent States from acting in bad faith against foreign investors, has 

now been flipped around, commonly been used as an admissibility argument over the claims 

submitted by investors against Contracting States. 

This movement has developed two different forms of recognition of the doctrine in the prism 

of the investor’s liability. First, when the doctrine is expressly manifested in the BITs, 

requiring that, in order to be admissible for further discussions, investments should comply 

with the laws and regulation of such State32. The second form, in the other hand, conceives 

the clean hands doctrine as a general principle of international law, which suggests the 

application of this doctrine even in the absence of such written requirement in the text of the 

BIT33. 

The Eastasia BIT clearly entails a “renvioi” provision under clause 1.1, which acknowledges 

that “the investment is (…) in accordance with the laws and regulations of the latter [other 

Contracting State]”, allowing the case to fall into the first form of recognition of the clean 

hands doctrine.  

In this sense, Claimant submits that there would be no valid grounds to dismiss its investment 

protection, for (i) the Claimant is not bound to the Oceania-Eastasia BIT but rather the 

Oceania-Euroasia BIT, which doesn’t contain such provision and (ii) there is no evidence to 

prove that Claimant has conducted its business in violation of Respondent’s domestic law. In 

addition, even if this Arbitral Tribunal was to recognize that there has been proof of a 

violation, the admissibility of Claimant’s claim could not be completely challenged because 

the Contracting State would have been involved and have acquiesced to the commission of 

such conduct. 

A. Respondent has not met the required standard of proof to convict Claimant 

for having made an illegal investment in its territory. 

																																																													
31 Kreindler, Richard. Corruption in International Investment Arbitration: Jurisdiction and the Unclean Hands Doctrine, in Between East and 
West: Essays in Honour of Ulf Franke (K. Hober, A. Magnusson and M. Öhrström eds., Juris Publishing, 2010) p. 317. 
32 Some examples of this provision can be found at Article 1.1 from the Agreement between the Federal Republic of Germany and the 
Republic of Philippines for the Promotion and Reciprocal Protection of Investments, available at http://investmentpolicyhub.unctad.org/; 
Article 2 from the Agreement between the Islamic Republic of Pakistan and the Republic of Turkey Concerning the Reciprocal Promotion 
and Protection of Investments, available at http://investmentpolicyhub.unctad.org/; Article 2, from the Agreement on Encouragement and 
Reciprocal Protection of Investments between the Kingdom of the Netherlands and the Czech and Slovak Federal Republic, available at 
http://investmentpolicyhub.unctad. org/.  
33 Plama Consortium Ltd. v. Republic of Bulgaria, supra note 2, para 140.  
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Although Respondent has the burden to establish and prove the alleged “shadow of illegality” 

over Claimant’s investment34, it has failed to produce enough evidence to sustain its claim.  

There is a well-established understanding in investment arbitration, as supported by Born,35  

that allegations of wrongdoing and criminal conducts require a higher standard of proof, this 

is, a more convincing evidence than other facts36 and that they cannot be based on 

inferences37, which is all the Respondent has to sustain its allegations. 

More convincing evidence is a higher standard of proof than the mere preponderance of 

evidence which is applied to most of civil cases and also a lower standard than beyond 

reasonable doubt, applied to criminal trials38. When dealing with allegations of corruption, 

most Arbitral Tribunals found the necessity for “clear and convincing evidence” with regard 

to such allegations39.In the present proceedings, it is clear that such standard has not been 

met. In fact, the Respondent did not present one solid piece of evidence to sustain such 

claims. While Claimant is currently under criminal proceedings in the Host State, on what 

regards to the private meeting held with a local corrupt public officer, he shall be deemed 

innocent until proven guilty, in accordance to the commonly shared principle of presumption 

of innocence, dully recognized by the international community, as well as contained under 

Article 66 of the Rome Statute of the International Criminal Court40. Pending criminal 

proceedings against one party of international investment arbitration have already been 

rendered insufficient to meet the required standard of proof in such cases41. 

The mere fact that the Claimant managed to get a private meeting with the NEA President is 

also insufficient to bring such claims to the required standard of proof. Private meetings are a 

																																																													
34 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award (30 September 2009), ¶232 (hereinafter “EDF v Romania 
Award”). 
35 Born, Gary, International Commercial Arbitration (2nd ed. 2014), ¶15.09; EDF v. Romania Award, ¶221.  
36 See ICSID Case No. ARB/05/13, Award of 30 September 2009, § 221: “There is general consensus among international tribunals and 
commentators regarding the need for a high standard of proof of corruption”; ICC Case No. 7.407, Award of 1994, § 54: “If the claimant's 
claim based on the contract is to be voided by the defence of bribery, the arbitral tribunal, as any State court, must be convinced that there is 
indeed a case of bribery. A mere ‘suspicion’ by any member of the arbitral tribunal, communicated neither to the parties nor to the witnesses 
during the phase to establish the facts of the case, is entirely insufficient to form such a conviction of the arbitral tribunal”. 
37 Gustav F W Hamester GmbH Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award (18 June 2010), ¶134 (hereinafter 
“Hamester v. Ghana Award”); EDF v. Romania Award, ¶231. 
38 Carreteiro, Mateus Aimoré, Burden and Standard of Proof In International Arbitration: Proposed Guidelines For Promoting 
Predictability in Revista Brasileira de Arbitragem, n. 49, jan./mar. 2016, pp. 87-88. 
39 Niko Resources (Bangladesh) Ltd. v. People’s Republic of Bangladesh, Bangladesh Petroleum Exploration & Production Company 
Limited and Bangladesh Oil Gas And Mineral Corporation, ICSID Case No. ARB/10/11 and ICSID Case No. ARB/10/18, Decision on 
Jurisdiction (19 August 2013), ¶424; Hamester v. Ghana Award, ¶134; TSA Spectrum de Argentina S.A. v. Argentine Republic, ICSID Case 
No. Arb/05/5, Award (19 December 2008), ¶172 (hereinafter, “TSA v. Argentina Award”). 
40 This understanding has also been manifested in Investment Arbitration cases, such as Himpurna California Energy Ltd. v. PT. (Persero) 
Perusahaan Listruik Negara, UNCITRAL, Final Award (4 May 1999), ¶118, in Yearbook Comm. Arb’n XXV (2000), p. 43. 
41 TSA v. Argentina Award, ¶174-75. 
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common practice between businessmen and public officers, frequently carried on with active 

support from the State42.  

Secondly, the fact that the NEA President named the Claimant as one of the persons who 

allegedly paid him bribes is also insufficient to meet the required standard. It is important to 

highlight that the only shred of evidence that the Claimant practiced any wrongdoing with 

connection to Rocket Bombs’ environmental license is the fact that the NEA President is 

willing to43 testify against him. The simple promise of a corrupt public officer to testify 

against the Claimant shall not be considered as a “clear and convincing evidence” of any 

wrongdoing. 

Finally, it is important to highlight that the environmental license obtained by Claimant as a 

legal requirement for running its business in the Host State’s territory was legally issued by 

the State’s competent authority, and that this same State also knew that Rocket Bombs was 

still adjusting its production line with the 1996 Environment Act44.  

This is, having issued the necessary license, the National Environment Authority allowed 

Claimant to resume its arms production in order to raise the necessary funds for the full 

modernization. Moreover, the Host State was entitled to visit the production site and revoke 

the license at any time45, but did not do so. 

B. Ad argumentandum, Claimant is entitled to the BIT protection even if the 

Arbitral Tribunal establishes that the environmental license is tainted by 

illegality. 

In case this Arbitral Tribunal decides to recognize the existence of clear and convincing 

evidence proving that Claimant has been convicted for a fundamental violation of the Host 

State’s law through corruption, Claimant’s claim should still be admissible. 

Several Arbitral Tribunals have acknowledged that it is simply not right to deprive an 

investment of protection when the State – acting through its agents – is involved or 

acquiesced to the unlawful conduct46. 

																																																													
42 ICC Case No. 7047. 
43 Procedural Order No. 2, ¶5. 
44 Statement of Uncontested Facts, ¶5-7. 
45 Procedural Order No. 3, ¶1. 
46 Alba, Mariano de. Drawing the line: addressing allegations of unclean hands in investment arbitration, in Brazilian Journal of 
International Law, Uniceub, Volume 12, Number 1, 2015, p. 334. 
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In fact, there is enough evidence, to a sufficient standard of proof, that high-level public 

officers of the host State established corruption as a modus operandi for making business 

there. The NEA President and other public officers were formally convicted of accepting 

bribes in connection with their public duty, which indicates that the Respondent failed to 

provide fair and equitable treatment and a safe and stable business environment for 

Claimant’s business47, in violation of Article 2.2 of Oceania-Euroasia BIT 

Therefore, if Claimant is to be held accountable for a corrupt conduct, the State is also 

deemed to be responsible for its wrongdoings, through the unclean hands of its agents48.  

Therefore, even if this Arbitral Tribunal finds that corruption has tainted Claimant’s 

investment, Respondent must also be accountable for so, which creates a moral obligation to, 

at least, granting the investor a due compensation for the investment made. 

 (II) Claimant’s investment has been indirectly expropriated by Respondent. 

The difference between direct and indirect expropriation has been acknowledged both in the 

Draft UN Code of Conduct on Transnational Corporations49, and in the 1992 World Bank 

Guidelines on the Treatment of Foreign Direct Investments50. 

According to Dolzer et Schreuer,  

“an indirect expropriation leaves the investor’s title untouched but 

deprives him of the possibility of utilizing the investment in a 

meaningful way. A typical feature of an indirect expropriation is that 

the State will deny the existence of an expropriation and will not 

contemplate the payment of compensation“51.  

A series of facts has lead Rocket Bombs to be deprived from utilizing its investment in 

regular market conditions, which has clearly emptied its economic value, leading to the 

conclusion that expropriation has happened in its indirect form. 

																																																													
47 EDF v. Romania Award, ¶221. 
48 International Law Comission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, Article 4 (Yearbook of the 
International Law Comission, 2001, vol. II (Part Two)). 
49 “Expropriation is [a]ny such taking of property whether direct or indirect”. 
50 ”Expropriations of measures which have similar effects”. 
51 In Principles of International Investment Law. Dolzer et Schreuer; Rudolf, Christoph. p. 101. 
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The classification of expropriation into its direct and indirect form is still blurred, as pointed 

in the OECD Working Papers in International Investment 

”Despite a number of decisions of international tribunals, the line between the 

concept of indirect expropriation and governmental regulatory measures not 

requiring compensation has not been clearly articulated and depends on the 

specific facts and circumstances of the case”52.  

Therefore, a case-by-case basis is necessary in order to draw such distinction. Although there 

is no attempt to present a general formula for classifying these types of expropriation, there 

are certain recognized groups and categories of indirect takings53, such as the three-criteria 

test commonly used in case law in order to qualify a situation as an indirect expropriation54.  

Accordingly, as a response to the growing jurisprudence in this field, this same test is now 

being used as an explicit criteria of what constitutes indirect expropriation in the annexes of 

many recent Investment Treaties, such as the US-Free Trade Agreement with Australia55, the 

US-Chile Free Trade Agreement56 and the US-Central America Free Trade Agreement57, 

involving Costa Rica, Guatemala, Honduras, and Nicaragua. 

Such test consists of three components: (A) the degree of interference with the property’s 

right; (B) the character of the governmental measures; and (C) the interference of the measure 

with reasonable and investment-backed expectations. 

(A) Claimant has experienced a considerable degree of interference with the 

property’s right. 

Considering the severe economic impact produced from Respondent’s conduct, which can be 

attested from the Uncontested Facts (p. 36) description - “Peter explosive could neither 

conduct the business nor sell it“. 

																																																													
52 OECD Working Papers on International Investments 2004/04: Indirect Expropriation and The Right to Regulate in International 
Investment Law, p.3. 
53 G C Christie, “What Constitutes a Taking of Property under International Law?“ (1962) 38 BYBIL 307. 
54 Dolzer, Rudolf. Indirect Expropriation: New Developments?” in Colloquium on Regulatory Expropriation organized by the New York 
University on 25-27 April 2002; 11 Environmental Law Journal, 64.  
55 US-Australia Free Trade Agreement signed on March 1, 2004, [Annex 11-B, Article 4(b)]. 
56 The US-Chile Free Trade Agreement was signed on June 6, 2003 (Annex 10-D). 
57 US-Central America Free Trade Agreement (CAFTA) signed on January 28, 2004, (Annex 10-C). 
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In this sense, several international tribunals have found that a regulation may constitute 

expropriation when it substantially impairs the investor’s economic rights, i.e. Ownership, 

use, enjoyment or management of the business, by rendering them useless58. 

Moreover, the economic impact is an exclusive criterion and the purposes and context of the 

governmental measures do not have to be taken into the analysis. 

In this context, it is important to cite the conclusions taken by the Arbitral Tribunal in the 

Phelps Dodge International Corp. v. The Islamic Republic of Iran59: 

“This AT fully understands the reasons why the respondent felt compelled 

to protect its interests through this transfer of management, and the 

Tribunal understands the financial, economic and social concerns that 

inspired the law pursuant to which it acted, but those reasons and concerns 

cannot relieve the Respondent of the obligation to compensate Phelps 

Dodge for its loss”. 

(B) The governmental measures’ character also leads to conclude that there was an 

indirect expropriation. 

Since there is no “social purpose“ or “general welfare“ being persecuted by the Executive 

Order issued, not to mention that Respondent’s measure had a discriminatory effect towards 

claimant and its property, it is not difficult to qualify the governmental measures’ character as 

a form of indirect expropriation. 

																																																													

58 There’s a number of relevant case law pointing to this direction, to cite: Starret Housing Corp. v. Iran, 4 Iran-United States Cl. Trib. Rep. 
122, 154 (1983):“It is recognized by international law that measures taken by a State can interfere with property rights to such an extent that 
these rights are rendered so useless that they must be deemed to have been expropriated, even thought the State does not purport to 
have expropriated them and the legal title to the property formally remains with the original owner”; CME (the Netherlands) v. the Czech 
Republic: CME Partial Award (13 September, 2001): the Claimant, had purchased a joint venture media company in the Czech Republic and 
alleged, inter alia, breach of the obligation of the [host country] not to deprive the investor of its investment because of the actions of the 
national Media Council. The Tribunal, citing inter alia, the Tippets and Metalclad cases, found that an expropriation had occurred because 
“the Media Council’s actions and omissions...caused the destruction of the [joint-venture’s] operations, leaving the [joint venture] as a 
company with assets, but without business” (pg. 591, p. 166). It stated also that although “regulatory measures are common in all types 
of legal and economic systems in order to avoid use of private property contrary to the general welfare of the host state” the 
administrative measures taken by the host country did not fall under this category” (pg. 603, p. 170); and Revere Copper v. OPIC, 
Award, 24 August 1978, 17 ILM (1978) 1321 (1980) Paras. 291-2: OPIC argues that RJA still has all the rights and proper that it had before 
the events of 1974: it is in possession of the plant and other facilities; it has its Mining Lease; it can operate as it did before. This may be true 
in formal sense but... we do not regard RJA’s “control“ of the use and operation of its properties as any longer “effective“ in view of the 
destruction by Government actions of its contract rights”. 

59 Case No. 99, Iran-United States Cl. Trib. Rep. at 130. 
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The prevailing nature of governmental decisions over private propriety is rooted on the 

universality principle, based on which the community’s well fare should be deemed more 

important than a sole individual’s satisfaction.  

In the present case, however, the governmental measure taken lacks a social purpose for 

justifying such overlapping universal right, also leaving important evidence of a 

discriminatory nature in relation to the Claimant’s investment, since it would be the only one 

to be considerably affected by it.   

(C) The government measure has interfered with Claimant’s reasonable and 

investment-backed expectations. 

There is certainly no doubt that Claimant’s investment was based on a distinct state of affairs, 

and that it had an objective expectation on the long-term duration of its investment. Rather 

than a merely subjective expectation, there are multiple factors that can attest for Claimant’s 

investment-backed expectations, such as the number of contracts concluded with Oceanian 

companies for the delivery of the materials necessary for the arms production60, the opening 

of several new factories61, the modernization of its production line62, and, most importantly, 

the 15-year long contract signed with Euroasia, which obliged Claimant to deliver the ordered 

weapons in five instalments, every three years63. 

Here, the verb “obliged” has an important meaning. It reflects the unequal relationship 

between the Contracting Parties on a State-investor contract, such as the one celebrated 

between Euroasia and Rocket Bombs. Such inequality also applies in terms of the penalties 

applicable in case Claimant Rocket Bombs would fail to comply with the negotiated terms. In 

most jurisdictions, those penalties could involve inadmissibility to participate on future 

contracts with the government for a considerable period, and even restrictions for using Public 

Bank’s financial services.  

Therefore, when Claimant compromised on this long-term contract, it had no other option 

than creating investment-backed expectations from it.  

 
																																																													
60 Statement of Uncontested Facts, § 11, p. 34 of the Case File. 
61 Statement of Uncontested Facts, § 12, p. 34 of the Case File. 
62 Statement of Uncontested Facts, § 13, p. 34 of the Case File. 
63 Statement of Uncontested Facts, § 9-10, p. 34 of the Case File. 
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(II) Claimant has not contributed at any extent to the damage suffered by his 

investments.  

The Claimant made legal and bona fide investments which were unlawfully expropriated and 

destroyed by the Respondent’s unlawful and discriminatory actions. 

 (A) Impact of Respondent’s measures upon the investment. 

No responsibility for the damages shall be imposed upon the Claimant, since Rocket Bombs’ 

deterioration was caused solely by Respondent’s unlawful and disproportional64 measures. 

Sanctions imposed by the Respondent were unlawful as for the absence of notification65 and 

disproportional as for the inexistence of any threats to peace or security66. 

Both States are parties to the United Nations, and any measures related with an eventual 

“international threat” shall be considered by  its Security Council67. Respondent shall not 

invoke the “essential security” clause of Article 10 of the Oceania-Euroasia BIT since such 

clause is not self-judging68, meaning the Respondent shall not decide unilaterally about the 

existence of a threat to international security or peace. 

Furthermore, according to Article 12 of the Oceania-Euroasia BIT, the treaty shall remain 

valid and effective irrespective of the existence of diplomatic relations between the 

Contracting Parties. 

 (B) Claimant’s actions do not amount to contributory fault. 

There is no blamable willful or negligent act or omission69 by the Claimant in the supply of 

weapons to the Euroasian forces since the supply of weapons occurred by force of a contract 

concluded on 1999, fourteen years before the referendum which led to the secession70. 

In any case, the supply itself was completely irrelevant to the imposition of countermeasures 

since the annexation was peaceful71. It is reasonable to state that Claimant’s products had no 

																																																													
64 Draft Articles, Article 51. 
65 Draft Articles on Responsibility, Article 52. 
66 International Court of Justice, Charter of the United Nations, 1945, Article 39. 
67 Charter of the United Nations, Article 41. 
68 Schill, Stephan and Briese, Robyn, “If the State Considers”: Self-Judging Clauses in International Dispute Settlement, in Yearbook of 
United Nations Law, Volume 13, 2009, p. 61-140, pp. 67-68. 
69 Yukos Universal Limited (Isle of Man) v. The Russian Federation, PCA Case No. AA 227, Final Award (18 July 2014), ¶1.599 
(hereinafter, “Yukos v. Russia Award”). 
70 Statement of Uncontested Facts, ¶9, p. 34. 
71 Statement of Uncontested Facts, ¶14, p. 35. 
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impact at all upon the conflict, which makes the sanctions upon Rocket Bombs arbitrary and 

discriminatory in violation of Article 2.3 of Euroasia BIT.  

Arms production is a sensitive business, subject to strict regulations in most parts of the 

world. It is certain that the Claimant only chose to invest in a foreign country, and in a then 

decrepit company like Rocket Bombs, due to the protection granted by the BIT. Claimant 

shall not suffer the burden of such sanctions since there is absolutely no causal link between 

Rocket Bombs’ products and the international conflict which took place, which highlights the 

discriminatory nature of Respondent’s measures. Such discriminatory nature is also 

highlighted by the fact that Rocket Bombs’ was the only arms production company 

effectively affected by the sanctions72. 

Ad argumentandum, if the Arbitral Tribunal establishes that the Claimant contributed to the 

damages, his actions do not amount to an enough standard of fault able to dismiss all of his 

claims and deprive him to get any compensation for the large investment he made. Claimant’s 

actions were minor contributory factors73 to the extermination of his business. In establishing 

contributory fault, the Arbitral Tribunal is entitled to “apportion” the parties’ contributions to 

the damages in a fair and reasonable manner, as made by the Arbitral Tribunal of Yukos v. 

Russia74. 

Claimant’s actions were irrelevant75 to the damages since (i) the supply of weapons happened 

in the strict performance of a contract concluded years before the conflict and (ii) Rocket 

Bombs’ products were not used in the conflict. Respondent, on the other hand, breached a 

series of obligations of the Oceania-Euroasia BIT by: 

(i) Failing to provide a safe and stable business environment and fair and 

equitable treatment for the Claimant, since high-level government officials 

institutionalized bribes as a requisite to the issuance of licenses, in 

violation of Article 2.2 of Oceania-Euroasia BIT; 

(ii) Imposing discriminatory measures upon Rocket Bombs, whose 

products had no use in the international conflict, which ultimately lead to 

																																																													
72 Procedural Order No. 2, ¶17, p. 36. 
73 Yukos v. Russia Award, ¶1.633. 
74 Yukos v. Russia Award, ¶1.637. 
75 Draft Articles, Article 39, Commentary 5. 
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its economic asphyxiation and indirect expropriation, in violation of 

Article 2.3, 4.1 and 4.2 of Oceania-Euroasia BIT; 

(iii) Denying the BIT protection even when it shall be in force irrespective 

of the existence of diplomatic relations between the Contracting Parties, in 

violation of Article 12 of the Oceania-Euroasia BIT. 



	
	

30	

REQUEST FOR RELIEF: 

 

The Claimant requests that the Arbitral Tribunal: 

 

1. Find that the Republic of Oceania has expropriated the Claimant’s investment by the 

implementation of the sanctions and introduction of Executive Order of 1 May 2014;  

 

2. Award the Claimant compensation in value no less than 120,000,000 USD, with interest as 

of the date of issuance of the award. 

 


