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STATEMENT OF FACTS 

 

1. Claimant, Peter Explosive (“Explosive” or “Claimant”) is a Euroasia national and 

resident of Fairyland, a former province of Eastasia that has now been integrated into 

Euroasia.
1
 As Fairyland was historically a part of Euroasia territory, the vast majority of 

Fairyland residents, including Claimant’s family, are of Euroasian origin.
2
 

2. On 1 March 2014, Euroasia amended its Citizenship Act to allow all residents of 

Fairyland to apply for Euroasian nationality. The Citizenship Act does not allow 

Euroasian nationals to possess dual citizenship. On 23 March 2014, Claimant became a 

naturalized citizen of Euroasia.
3
  

3. On 1 January 1992, Respondent, the Republic of Oceania (“Oceania”), concluded two 

separate Agreements for the Promotion and Reciprocal Protection of Investments with 

the Republic of Euroasia (the “Euroasia BIT”) and the Republic of Eastasia (the “Eastasia 

BIT”).
4
 The Euroasia BIT came into force on 23 October 1995. The Eastasia BIT came 

into force on 1 April 1993.
5
  

4. In February 1998, Claimant, who was at the time a national of Eastasia, acquired 100% of 

the shares in deteriorating company, Rocket Bombs Ltd (“Rocket Bombs”), located in 

Oceania. In March 1998, Claimant assumed role of president and sole member of the 

board of directors of the company. Rocket Bombs operated in the arms industry and 

specialised in arms production.
6
 In November 1997, prior to Claimant’s takeover, Rocket 

Bombs had lost its environmental license for operating in arms production, and was 

thereby left in its decrepit situation.
7
 Rocket Bomb’s situation took a toll on the local 

community of Valhalla, as a large number of its residents had been employed in the 

factories.
8
  

                                                 
1 Circumstances of the Dispute at ¶4.  

2 Statement of Uncontested Facts at ¶14.  

3 Procedural Order No. 2 at ¶4.  

4 Statement of Uncontested Facts at ¶1.  

5 Id.  

6 Id. at ¶2.  

7 Id. at ¶3.  

8 Id. 
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5. To resume arms production, the environmental law of Oceania required that Rocket 

Bombs obtain a license from the National Environment Authority of Oceania (“NEA”). 

To receive approval, Rocket Bombs needed to adjust its production line to meet the 

requirements of the Environment Act 1996.
9
 Plaintiff requested a subsidy from the 

Ministry of Environment of Oceania, as per the Environment Act 1996, to finance these 

adjustments.
10

 

6. Plaintiff met with the President of the NEA to convey the importance of resuming arms 

production and re-employing the residents of Valhalla. On 23 July 1998, Rocket Bombs 

received the environmental license from the NEA approving the commencement of arms 

production. 
11

  

7. On 3 August 1998, the Ministry of Environment of Oceania denied the subsidy request, 

rendering Rocket Bombs incapable of resuming the arms production.
12

  

8. To secure the necessary financing, Claimant met with John Defenceless, the Euroasian 

Minister of National Defence and other representatives of the Ministry of the National 

Defence. Over a series of meetings, they concluded a contract for arms production, 

effective 1 January 1999 for a period of fifteen years with a possibility for renewal.
13

 

Under this contract, Rocket Bombs was obliged to deliver the ordered weapons in five 

instalments, every three years.
14

  

9. In February 2014, Claimant, on behalf of Rocket Bombs, renewed the contract with the 

Euroasian Ministry of National Defence for an additional six years, effective 1 April 

2014.
15

  

10. During that period of resuming production, Rocket Bombs became one of the largest 

arms producers in Oceania. Peter Explosive concluded, on behalf of Rocket Bombs, 

many additional contracts for arms production and opened several additional factories.
16

 

As the business became increasingly profitable, Peter Explosive was able to modernize 

                                                 
9 Id. at ¶4.  

10 Id. at ¶5.  

11 Id. at ¶6.  

12 Id. at ¶7. 

13 Id. at ¶9.  

14 Id. at ¶10.  

15 Id. at ¶15.  
16 Statement of Uncontested Facts, ¶13. 
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the production line to full compliance with Oceania’s legal requirements set forth in the 

1996 Environment Act by 1 January 2014.
17

  

11. On 1 November 2013, the authorities of Fairyland held a referendum on the secession of 

Fairyland from Eastasia and its reunification with Euroasia. The majority decided in 

favour of secession. The national government of Eastasia declared that the referendum 

was unlawful and had no effect on the status of the Eastasian territory. The authorities of 

Fairyland wrote an official letter to the Minister of Foreign Affairs of Euroasia, asking 

for an intervention.
18

 

12. In March 2014, Euroasia intervened, annexed Fairyland and declared Fairyland a part of 

the Euroasian territory. On 28 March 2014, Eastasia declared the annexation to be illegal 

and on 1 April 2014 broke off diplomatic relations between the two countries.
19

  

13. The annexation of Fairyland by Euroasia divided the international community. One side 

(including Oceania) was outraged and declared that the annexation was unlawful under 

public international law. The other side recognised the annexation as true to Fairyland’s 

historical origins and ethnicity. 
20

 

14. On 1 May 2014 the President of the Republic of Oceania issued an Executive Order on 

Blocking Property of Persons Contributing to the Situation in the Republic of Eastasia. 

The sanctions specifically targeted those producing arms for Euroasia and banned 

business operations with such persons, suspending existing contracts and making future 

contracts with them illegal.
21

 The sanctions were applied to Rocket Bombs, as well as to 

Peter Explosive. In the arms production sector, Rocket Bombs was the only company 

designated by the sanctions.
22

  

15. The sanctions resulted in a deterioration of Rocket Bombs’ business, in a rapid decrease 

in the value of its shares, and left Peter Explosive unable to sell the business to a third 

person. All Oceanian companies that contracted with Rocket Bombs declared that 

                                                 
17 Id. at ¶ 12. 

18 Id. at ¶ 14. 

19 Id. at ¶ 14. 

20 Id. at ¶ 16. 

21 Id. at ¶ 16. 

22 Id. at ¶ 17. 
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pursuant to the Executive Order they were no longer bound by the provisions of the 

respective contracts and that they had no intention to perform them.
23

  

16. Throughout 2013, the General Prosecutor’s Office of Oceania was conducting an 

investigation regarding the corruption in the NEA.
24

 On 1 February 2015, the President of 

the NEA and other officials were convicted of accepting bribes. Public pressure resulted 

in further investigations by the General Prosecutor’s Office, focusing on individuals who 

may have bribed the NEA President and other officials. On 5 May 2015, Peter Explosive 

was informed that he was under investigation with regard to the environmental license 

obtained on 23 July 1998 for Rocket Bombs. On 23 June 2015, the General Prosecutor’s 

Office initiated criminal proceedings against Peter Explosive. 

  

                                                 
23 Id. at ¶17. 

24 Id. at ¶18. 
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SUMMARY OF ARGUMENT  

 

Jurisdiction 

17. The Tribunal has jurisdiction over the dispute between Claimant and Respondent under 

the Euroasia BIT. Firstly, Claimant is an investor pursuant to Art. 2(2)(a) Euroasia BIT. 

He invested into the territory of Oceania and is a national of Euroasia. Even if Claimant 

were considered a dual citizen under Eastasian law, this would have no bearing on the 

applicability of the Euroasia BIT to Claimant. Even if the Tribunal considered Claimant 

to hold dual citizenship, Claimant would still be an “effective national” of Euroasia. Also, 

Claimant’s nationality is independent from the legality of the reunification of Fairyland 

with Euroasia. Therefore, he is an investor. Claimant was an investor of Euroasia at all 

relevant dates. 

18. Secondly, Claimant did comply with the pre-arbitral steps in Art. 9 Euroasia BIT to the 

extent these were mandatory. The settlement clause in Art. 9(1) Euroasia BIT is not 

mandatory and, even if, Claimant has satisfied its requirements. In any event, the 

settlement clause cannot serve as a condition precedent as it is invalid due to its equivocal 

language. Alternatively, Claimant has fulfilled the requirements of Art. 9(1) Euroasia 

BIT. Claimant is not barred from commencing arbitration proceedings without first 

submitting its claims to the Euroasian courts. Claimant has the option to choose between 

arbitration and litigation Claimant is not bound to the 24-month waiting period, which 

should only be imposed if court proceedings were commenced. Alternatively, the failure 

to meet 24-months requirement should not preclude this Tribunal from adjudicating this 

matter. 

19. Alternatively, Claimant may invoke the dispute resolution clause in Article 8 Eastasia 

BIT on the basis of the Most Favoured Nation (“MFN”) clause in Article 3 Euroasia BIT. 

MFN clauses can generally be used to invoke dispute resolution clauses from other BITs. 

Art. 3(1) Euroasia BIT has to be interpreted to allow Claimant to invoke the dispute 

resolution clause in Art. 8 Eastasia BIT. A good faith interpretation of the wording of Art. 

3(1) Euroasia BIT allows investors to invoke different arbitration clauses. Even if the 

circumstances of the treaty formation be opposed to the interpretation, the Tribunal 

cannot take them into account. 
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Merits 

20. Claimant made a protected investment notwithstanding the “clean hands” provision in 

Art. 1(1) Eastasia BIT. Claimant made a protected investment under Art. 1(1) Euroasia 

BIT. The “clean hands” provision in the Eastasia BIT does not deprive Claimant’s 

investment of protection, because it does not apply. Even if the “clean hands” provision 

applies, Claimant’s investment was not made in violation of Oceanian laws. In any event, 

Respondent cannot use the “clean hands” provision to deprive Claimant of protections 

since Respondent violated its own laws  

21. Respondent indirectly expropriated Claimant’s investment by issuing the Executive 

Order on Blocking Property of Person Contributing to the Situation in the Republic of 

Eastasia. The economic sanctions imposed on the Claimant substantially deprived him of 

the use and enjoyment of his investment, and were a direct cause of the virtual 

annihilation of his business. Respondent may not invoke the public purpose exception 

found in the Euroasia BIT, Article 4(1) to legally justify the expropriation by claiming 

that the Executive Order was issued to “maintain international peace and security.” 

Deference to public purpose has been limited to cases concerning the domestic affairs of 

a state entity. Respondent is not entitled to rely on purely political or factional rationales, 

as demonstrated by the political divide in the international community in response to the 

annexation of Fairyland. Furthermore, Respondent directly violated the discrimination 

and compensation clauses found in Article 4(1) of the Euroasia BIT by targeting the 

sanctions solely against Claimant and failing to provide compensation for the complete 

cessation of Claimant’s investment.  

22. It was not reasonably foreseeable for Claimant to incorporate a confiscation risk into his 

capital structure. Respondent may not assert that Claimant’s awareness of the Euroasia-

Eastasia dispute put him on notice of a future executive action taken within the Oceania 

territory. Claimant could not have foreseen the unilateral actions taken by Respondent in 

response to a wholly external territorial dispute. Even if the Tribunal does find, however, 

that such a confiscation risk need be incorporated into the analysis, the confiscation risk 

does not act as a complete bar to recovery. Rather, the premium would only discount the 

quantum the Claimant would receive. Thus, in evaluating whether a country risk 

premium should be used in the Discount Cash Flow analysis of Claimant’s expropriated 
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investment, the Tribunal should find that it was not reasonably foreseeable for Claimant 

to incorporate the confiscation risk into his capital structure.  
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ARGUMENT 

 

Part 1:  

The Tribunal has jurisdiction over the dispute between  

Claimant and Respondent under the Euroasia BIT 

23. The Tribunal has the power to determine its own jurisdiction under the doctrine of 

Kompetenz-Kompetenz laid out in Art. 6 (3) ICC Rules. In determining its jurisdiction, 

the Tribunal should consider the following. First, Claimant is an investor pursuant to 

Article 2(1)(a) Euroasia BIT [I.]. Second, Claimant did comply with all necessary pre-

arbitral steps under the Euroasia BIT [II.]. Finally, even if the Tribunal finds that 

Claimant did not comply with the pre-arbitral steps, Claimant may invoke the dispute 

resolution clause in Art. 8 Eastasia BIT on the basis of the MFN clause in Art. 3(1) 

Euroasia BIT [III.].  

I. Claimant is an investor pursuant to Art. 2(2)(a) Euroasia BIT  

24. Art. 2(2)(a) Euroasia BIT requires that an investor be “any natural or legal person of one 

Contracting Party who invests in the territory of the other Contracting Party”. Claimant 

invested into the territory of Oceania [A.] being a national of Euroasia and, therefore, a 

natural person of Euroasia according to Art. 1(2)(a) Euroasia BIT [B.]. Claimant was also 

a national of Euroasia at all relevant dates [C.]. 

A. Claimant invested into the territory of Oceania 

25. Respondent does not contest that an investment in Oceania was made; rather, Respondent 

merely advances that “Claimant’s investment may not enjoy protection.”
25

 In fact, 

holding shares of a company is considered an investment under Art. 1(1)(b) Euroasia 

BIT. Claimant’s company, Rocket Bombs, has its exclusive place of business in Oceania. 

Hence, Claimant’s investment has been made on Oceania’s territory. 

B. Claimant is a national of Euroasia and, therefore, a natural person of 

Euroasia according to Art. 1(2)(a) Euroasia BIT 

26. Claimant is a national under Euroasian law [1.]. Even if Claimant had dual citizenship 

under Eastasian law, this would have no bearing on the applicability of the Euroasia BIT 

                                                 
25

 Answer, p. 15. 
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to Claimant [2.]. Besides, holding dual citizenship would not change the fact that 

Claimant is an “effective national” of Euroasia [3.]. Finally, Claimant’s nationality is 

independent from the legality of the reunification of Fairyland with Euroasia [4.]. 

1. Claimant is a national under Euroasian law  

27. Where a BIT refers to the national law of a contracting party, a tribunal must apply that 

law in determining the nationality of an investor.
26

 Art. 1(2)(a) Euroasia BIT defines a 

natural person as a “person having the nationality of either Contracting Party in 

accordance with its laws.” Accordingly, this Tribunal must determine Claimant’s 

nationality by referring to the laws of Euroasia.  

28. The Euroasian Citizenship Act allows inhabitants of Fairyland to assume Euroasian 

citizenship. On 23 March 2014, Euroasian authorities recognized Claimant as a national 

of the Republic of Euroasia. Subsequently, he was issued an Euroasian identity card and 

passport.
27

  

29. Thus, Claimant is a national of Euroasia in accordance with relevant Euroasian law and, 

therefore, in accordance with Art. 1(2)(a) Euroasia BIT. 

2. Even if Claimant were considered a dual citizen under Eastasian law, 

this would have no bearing on the applicability of the Euroasia BIT 

to Claimant  

30. For the Euroasia BIT to apply, it is sufficient that Claimant is a national of Euroasia. 

Even if Eastasian law were to allow for dual citizenship and Claimant had failed to 

effectively renounce Eastasian citizenship, this would not change the fact that the 

Euroasia BIT remains decisive on this point. Not surprisingly, the explicit wording of 

Art. 2(1) Euroasia BIT does not refer to a third state’s law for the determination of 

nationality. In fact, the Euroasian Citizenship Act does not even recognize dual 

citizenship.
28

 Therefore, even if Eastasian law were to grant Claimant dual citizenship, it 

would have no relevance to this analysis. 

31. This is in line with the Olguín case where the tribunal had to examine the question of 

whether the claimant, who had Peruvian and American citizenship, could rely on the 

                                                 
26

 Cf. Dugan et al., p. 296. 

27
 PO2, para. 4. 

28
 PO2, para. 4. 
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Paraguay-Peru BIT.
29

 For the tribunal, it sufficed that the claimant was (also) a national 

of Peru, so that the BIT applied to him.
30

 Since the Euroasia BIT is not expressly limited 

to investors with only one citizenship, we invite the Tribunal to follow the Olguìn 

rationale and find that, as long as Claimant is a national of Euroasia, the Euroasia BIT 

applies. This is also sound policy. If investment treaties were only to apply to natural 

persons with one citizenship, this would create uncertainty in the legal community and 

the global market as various multi-national investors would enjoy absolutely no 

protection. As such and unless a BIT expressly provides otherwise, investment treaty 

provisions on nationality should be read to apply to persons with dual citizenship as well.  

32. Thus, even if Claimant were a dual citizen under Eastasian law, this would have no 

bearing on the applicability of the Euroasia BIT to Claimant. 

3. Even if the Tribunal considered Claimant to hold dual citizenship, 

Claimant would still be an “effective national” of Euroasia 

33. The ICJ developed the notion of “effective nationality” in the Nottebohm case.
31

 When 

determining “effective nationality”, several factors must be taken into account, including: 

habitual residence, center of interests, family ties, participation in private life, and 

attachment shown by him for a given country.
32

 

34. Claimant resides in Fairyland, which is culturally Euroasian, its disputed legal status not-

withstanding. The people living there identify themselves as Euroasians, demonstrated by 

the overwhelming, pro-Euroasian referendum result.
33

 Claimant’s choices in life also 

speak towards a strong connection to Euroasia: he applied for Euroasian citizenship once 

possible
34

 while trying to renounce the unwanted Eastasian citizenship.
35

 On the other 

hand, his relationship with Eastasia is nominal. Only his parents’ Eastasian nationality 

connects him to that State and must be seen in context. Their Eastasian nationality was 

only a result of Eastasia’s borders enclosing Fairyland during their lifetimes. In light of 

                                                 
29

 Olguín, paras. 60-61. 

30
 Olguín, para. 61. 

31
 Nottebohm, p. 22. 

32
 Nottebohm, p. 22. 

33
 Stipulation of Uncontested Facts, para. 14. 

34
 PO2, para. 4. 

35
 PO3, para. 2. 
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the recent reunification, their citizenship should have no bearing here. Taking all these 

factors into account, Claimant’s connection to Euroasia outweighs any relationship he 

may have with Eastasia. He is an effective natural of Euroasia. 

4.  Claimant’s nationality is independent from the legality of the 

reunification of Fairyland with Euroasia 

35. Respondent assertion that Claimant’s nationality is dependent on the legality of the 

reunification of Fairyland and Euroasia
36

 is misleading. The only question before this 

Tribunal is whether Claimant is an Euroasian national, which, according to Art. 1(2)(a) 

Euroasia BIT and the Euroasian Citizenship Act, he is.  

36. The legality of the reunification and Claimant’s nationality are entirely separate issues. 

Even if Euroasia does not legally govern Fairyland, this does not mean it cannot grant 

citizenship to its inhabitants. In fact, some States have even rules allowing, under special 

circumstances, for naturalization of foreigners not even residing within their borders.
37

 

For Euroasia it makes sense to grant citizenship to people who identify themselves as 

Euroasians and who reside in a territory with strong connections to Euroasia. 

37. It is understandable that any investment treaty tribunal would be hesitant to make a 

statement about an ongoing and contentious international diplomatic issue. However, this 

is not the case here. This Tribunal would not make a determination as to the legality of 

the reunification. It would only apply the Euroasian law as dictated by the relevant 

provisions of the Euroasian BIT and recognize Claimant’s “effective nationality” in the 

process. 

C. Claimant was an investor of Euroasia at all relevant dates 

38. Traditionally, investment treaties do not expressly deal with change of nationality
38

 and 

the Euroasian BIT is no exception. In fact, issues of continuous nationality only arise 

when the investor changes his nationality between the date of the injury and the date 

when the claims are filed.
39

  

                                                 
36

 Answer, p. 15. 

37
 E.g., §14 German Citizenship Law; Sec. 316 para. (f) US Immigration and Nationality Act. 

38
 Cf. Dugan et al., p. 341. 

39
 Cf. id., pp. 341-342.  
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39. Here, Claimant became a citizen of Euroasia in March 2014; the Executive Order was 

executed in May 2014. After that date Claimant did not change his nationality. As such, 

Claimant was a national of Euroasia on both relevant dates. Whether the Euroasia BIT 

requires nationality only at the date of injury or also at the date the claims are filed need 

not determined. 

40. Claimant is an investor under the Euroasia BIT. He invests in Oceania, is a national of 

Euroasia and has been a national at all relevant dates.  

II. Claimant did comply with the pre-arbitral steps in Art. 9 Euroasia BIT to the 

extent these were mandatory 

41. Respondent argues that Claimant failed to resolve the dispute amicably pursuant to Art. 

9(1) Euroasia BIT and, if impossible, to submit it to the Oceanian courts under Art. 9(2) 

Euroasia BIT.
40

 Respondent ignores that the settlement clause is not a mandatory pre-

arbitral step and, even if, Claimant has satisfied its requirements [A.]. Respondent further 

misinterprets the provisions of Art. 9 Euroasia BIT in that Claimant is not precluded from 

submitting this dispute directly to arbitration [B.]. 

A. The settlement clause in Art. 9(1) Euroasia BIT is not mandatory 

and, even if it were mandatory, Claimant satisfied its requirements 

42. Art. 9(1) Euroasia BIT provides that any dispute “shall, to the extent possible, be settled 

in an amicable” way. Claimant acknowledges that the word “shall” carries an obligatory 

connotation. Yet, Respondent errs in finding that this may result in a prerequisite to 

arbitration. In fact, Claimant did not have to comply with the settlement clause because 

these are generally not mandatory in nature [1.]. In any event, this settlement clause is not 

valid because the language of Art. 9(1) Euroasia BIT is equivocal [2.]. In any event, 

Claimant has satisfied its requirements [3.]. 

1. Claimant did not have to comply with the settlement clause because 

such clauses are generally not mandatory  

43. Pre-arbitral settlement clauses are not meant to bar the commencement of arbitration 

proceedings.
41

 In fact, the uncertainties resulting from pre-arbitral procedural 

requirements are “inconsistent with the fundamental objectives and aspirations of the 

                                                 
40
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41
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arbitral process, and of multi-tiered arbitration provisions themselves.”
42

 Multi-tiered 

resolution provisions should be construed as non-mandatory and aspirational rather than 

mandatory; moreover, they need not be adhered to if it would cause excessive delay and 

“violate good faith”
43

 or force parties into “fruitless negotiations”
44

. In Teinver the 

tribunal found that if a claimant had not attempted to amicably settle the controversy “by 

the time [it] filed the Request” then such failure to comply “should be excused for reasons 

of futility”.
45

 

44. Claimant notified Respondent of this dispute on 23 February 2015.
46

 Nothing in the 

record indicates that Respondent has ever responded to this notification. Eventually, 

Claimant filed this arbitration with the ICC on 11 September 2015 and Respondent had 

been notified by the ICC with a letter of even date. It is now 19 September 2016. To now 

go back to settlement discussions after more than 19 months have passed and after 

Respondent has commenced criminal proceedings against Claimant
47

 is pointless. These 

two factors alone already show that these discussions would be fruitless at best and futile 

at worst as Respondent would likely not even be in the position to reinstate Claimant’s 

arms business given its political maneuvers that “wiped out” Claimant’s shares. 

2. In any event, the settlement clause in Art. 9(1) Euroasia BIT is 

invalid due to its equivocal language  

45. Courts and arbitral tribunals have consistently held that agreements to negotiate are 

invalid or unenforceable when the language is inherently uncertain, indefinite or 

ambiguous.
48

 The validity of agreements to negotiate are only upheld where there is a 

“reasonably clear set of substantive and procedural requirements against which a party’s 

negotiating efforts can be meaningfully measured.”
49

 Put differently, there has to be a 

                                                 
42

 Born and Šćekić, p. 228. 

43
 See, e.g., Bundesgericht (Switz.). 
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 ICC Case No 8445, p. 167. 

45
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46
 PO3, para. 4. 

47
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48
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49
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reasonably specific and precise set of guidelines the parties can comply with
50

 and clear 

language as to what that process would entail and when the requirement would be 

satisfied.
51

 

46. While a clause providing for “friendly discussions” for four weeks was deemed an 

enforceable pre-arbitral procedure
52

, Article 9(1) Euroasia BIT is substantively different 

as it does not even have any time specifications. When looking at the language of Art. 

9(1) Euroasia BIT (“…shall, to the extent possible, be settled in an amicable 

consultations…”) it becomes evident that no guidelines or requirements have been 

provided to the parties whatsoever. Notably, the language “to the extent possible” 

tempers the little certainty that was left in the clause by casting doubts on the otherwise 

mandatory nature of the word “shall” and exposing its fate to “possibility”. That, coupled 

with the lack of guidance on any time limitations, what the process would entail and 

when the requirements would be satisfied, further showcases the vagueness of this clause.  

47. As such, this Tribunal should find that Art. 9(1) Euroasia BIT is uncertain and ambiguous 

and, therefore, invalid. 

3. Alternatively, Claimant has fulfilled the requirements of Art. 9(1) 

Euroasia BIT 

48. Art. 9(1) Euroasia BIT does not provide for any specific substantive or procedural 

requirements against which Claimant’s negotiating efforts can be measured. That said, a 

duty to negotiate imposes only limited obligations, which are generally easily satisfied. 

Negotiating ordinarily means “no more than indicating availability to exchange views 

about a dispute [and] no obligation to compromise, to consider compromises, to 

volunteer a new or revised position, or otherwise to engage in bargaining with a counter-

party.”
53

  

49. Claimant gave Respondent notice of the dispute 19 months before filing its Request for 

Arbitration.
54

 In contrast, Respondent remained silent. Tribunals have held that notice 

                                                 
50
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serves as a means to give host States opportunities to resolve the dispute before the 

investor submits it to arbitration.
55

 By giving notice and for what it is worth, Claimant 

also acted in good faith, a standard that has been found too amorphous
56

 and would in 

any event cut against Respondent in this matter having remained silent even after receipt 

of the notice. And while it may have been apt to reach out again, it was not Claimant’s 

duty to do so, particularly after Respondent has commenced criminal proceedings against 

Claimant.
57

 As such, Respondent’s attempts to argue that Claimant did not comply with 

the settlement clause are unfounded. 

50. In conclusion, the Tribunal should find that the settlement clause in Art. 9(1) Euroasia 

BIT is not mandatory and, even if, Claimant has satisfied its requirements. 

B. Claimant is not precluded from commencing arbitration proceedings 

without first submitting its claims to the Euroasian courts 

51. Respondent mistakenly rushes to the conclusion that Article 9(2) Euroasia BIT creates an 

obligation to commence court proceedings for 24 months before being able to revert to 

arbitration.
58

 Respondent also conveniently ignores that the burden of ensuring that the 

Euroasia BIT language is unambiguous and unequivocal falls on Respondent being one 

of the two drafters, and risks that any ambiguities will be interpreted against it. In fact, 

this Tribunal should find that a proper understanding of the language of the Eurasia BIT 

is that Claimant has the option to choose between arbitration and litigation [1.]. Also the 

24-month period in by Article 9(3) Euroasia BIT applies strictly to proceedings filed in 

court [2.]. Alternatively, the failure to adhere to the 24-month requirement should not 

preclude this Tribunal from adjudicating this matter [3.]. 

1. Claimant has the option to choose between arbitration and litigation  

52. In order for a step in a multi-tiered resolution clause to be mandatory, it needs to create a 

“sufficiently certain and unequivocal commitment to commence a process.”
59

 Art. 9(2) 

Euroasia BIT merely provides that the dispute “may be submitted to the [Euroasian] 
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courts.” This language is permissive and does not create a certain and unequivocal 

requirement to submit disputes to a court. Neither should Art. 9(2) Euroasia BIT be read 

as creating a condition precedent to commencement of arbitration. Such a reading would 

violate the custom of treaty interpretation by failing to distinguish the terms “shall” and 

“may” in the Euroasia BIT.
60

 It would also leave Claimant defenseless as claims directly 

brought under international treaties may not be adjudicated by Oceanian national courts.
61

 

And even if the proper court would hear the case, the history of the Oceanian 

Constitutional Tribunal’s deference to Respondent’s executive branch in the conduct of 

foreign policy makes it seem “unlikely” to succeed in setting aside the Executive Order 

and would also be an “extremely lengthy process, taking up to 3 or 4 years”
62

 on top of 

the 24-month waiting period provided for in Art. 9(3) Euroasia BIT. Rather, this Tribunal 

should understand Art. 9(2) Euroasia BIT as providing Claimant with the choice to either 

commence court proceedings or refer his dispute to an alternative forum. 

53. What alternative forum is not explicitly addressed in Art. 9(2) Euroasia BIT. To resolve 

this impasse this Tribunal should be guided by the Vienna Convention on the Law of 

Treaties (“VCLT”) in determining the true object and purpose of Art. 9 Euroasia BIT. It 

should find that in accordance with the “ordinary meaning” to be given to the provisions 

in Art. 9 Euroasia BIT “in their context and in the light of its object and purpose”
63

 the 

ICC court is that forum. Arbitration is the only viable and enforceable option and is also 

prominently promoted as the alternative dispute resolution regime in the following 

subparagraphs of Art. 9 Euroasia BIT. Following from the logic that Article 9(2) 

Euroasia BIT does not create any obligations for Claimant to seek justice in court, it runs 

against the principle of treaty coherence to read Article 9(3) Euroasia BIT as mandating 

this as an obligation. There is also no language in Art. 9 Euroasia BIT or the ICC Rules 

that suggests that consent to arbitration is conditioned upon the exhaustion of local 

administrative or judicial remedies.
64
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54. Also, Art. 9(4) Euroasia calls upon the parties to take any measures as may be necessary 

to dismiss “pending” court proceedings while pursuing arbitration. This would make little 

sense if the only dispute resolution forum after negotiations and for the next 24 month is 

the court system.  

55. Finally, Article 9(5) prominently outlines the procedures that an investor must take if he 

opts for arbitration. Nowhere does it have any conditionality imposing that Claimant 

needs to submit his claims to a court first; let alone being held in court for 24 month. This 

would have structurally been the provision where such condition would have been 

expected. 

56. As such, this Tribunal should interpret Art. 9(2) Euroasia BIT, in the context of this 

provision as a whole, as providing Claimant with the option to commence arbitration as 

an alternative to court proceedings. 

2. Claimant is not bound to the 24-month waiting period, which should 

only be imposed if court proceedings were commenced 

57. This Tribunal should find that the 24-month waiting period pertains exclusively to 

proceedings commenced in court. Article 9(3) Euroasia BIT should be read as creating a 

“fork-in-the-road”, whereby a claimant has a choice in the forum for dispute resolution, 

and depending on the initial choice made, differing obligations and remedies are 

available. This logic was also applied by the tribunal in Pantechniki when analyzing the 

Albania-Greece BIT. It found that a claimant would be subject to different procedures 

depending on which forum he chose to pursue his claims in.
65

  

58. Here, Claimant opted for the arbitration route and, therefore, does not need to follow the 

procedure of the court route, including the 24-month waiting period. Had the Contracting 

Parties indeed insistent on the need to submit claims to court and wait 24 months before 

seeking arbitration, as Respondent argues, they could have chosen unequivocal language 

to that extent. They did not. Granted, the possibility that one would or even could go back 

to arbitration after 24 months in court is rather slim. But the objective here is to allow a 

claimant to withdraw its claims, pick up the “fork” and go down the arbitration route if it 

finds that the court proceedings take too long. Considering that the Oceanian 
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Constitutional Tribunal alone may take up to 3 or 4 years makes this not just a probability 

but rather a necessary safety net.
66

 

59. Hence, this Tribunal should find that the 24-month waiting period pertains exclusively to 

court proceedings and Claimant is not bound by it. 

3. Alternatively, the failure to meet 24-months requirement should not 

preclude this Tribunal from adjudicating this matter 

60. Even if this Tribunal were to find that the 24-month period would apply as a “cool-down” 

period before arbitration can be filed, it should nevertheless proceed with this arbitration. 

In cases where an investor fails to comply with language mandating a “cool-down” 

period, courts and tribunals have maintained jurisdiction and admissibility over the 

claims. The rationales presented by tribunals include an assertion there would be no real 

“injury suffered” by the party if the time period mandated was not met
67

 to arguing that it 

would be “ineffective” to bar claimants from raising claims before the pre-arbitral “cool-

down” period elapses.
68

  

61. While “cool-down” periods serve their purpose to have investors avail themselves of all 

remedies, it is highly unlikely that Claimant would have a fair and “effective” chance of 

obtaining satisfaction at the national level within the said time frame. It would also be 

highly formalistic now to reject this arbitration after 19 months on the ground of 

Claimant’s failure to observe such formalities and to then have Claimant re-file this 

matter in as little as five months. It can hardly be said that this would be in the interests of 

justice to oblige Claimant to start all over again due to not having met a “cool-down” 

period when both sides are ready to argue this case. The “injury suffered” here would be 

solely on Claimant’s side. Lastly, it would also be illogical to allow Claimant to go to 

court right away while having to wait another 24 months before commencing any 

arbitration. 

62. In conclusion, this Tribunal should find that Claimant did comply with the pre-arbitral 

steps in Art. 9 Euroasia BIT to the extent these were mandatory. 
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III. Claimant may invoke the dispute resolution clause in Article 8 Eastasia BIT 

on the basis of the MFN clause in Article 3 Euroasia BIT 

63. Generally, MFN clauses in BITs can be used to invoke dispute resolution clauses from 

other BITs as a matter of law [A.]. The Tribunal should interpret Art. 3(1) Euroasia BIT 

in such a way as to allow Claimant to invoke the dispute resolution clause in Art. 8 

Eastasia BIT [B.]. The dispute resolution clause in Art. 8 Eastasia BIT is objectively 

preferable compared to the one found in Art. 9 Euroasia BIT [C.]. 

A. MFN clauses can be used to invoke dispute resolution clauses from 

other BITs 

64. Respondent states that “Claimant may not invoke Article 3…Euroasia BIT to access and 

rely upon the dispute resolution provisions of the Eastasia BIT”
69

 but does not provide 

for any legal reasoning for this incorrect analysis. This is not surprising as several 

tribunals have based their jurisdiction in investment arbitration matters on arbitration 

clauses in other BITs, which were applied through MFN clauses. The first case, in which 

a tribunal decided to do so, was Maffezini, where the tribunal held that the MFN clause in 

the Argentina-Spain BIT allowed for the application of the dispute resolution clause of 

the Chile-Spain BIT.
70

 Also the tribunals in Siemens and, more recently, in Gas Natural 

have followed this reasoning.
71

 All these decisions were based on an interpretation of 

specific MFN clauses, which applied between the parties, in accordance with the VCLT. 

65. Claimant is aware of the debate that has erupted around the question of whether MFN 

clauses can be used to not only grant substantive but also procedural rights. Yet, even the 

most prominent arbitral decisions such as Salini, Plama and Telenor, that denied the use 

of a different dispute resolution clause via a MFN clause, did not categorically reject this 

notion. Rather, these tribunals came to their conclusion based on the interpretation of the 

specific MFN clauses they had to interpret.
72

 Most recently, the Svea Court of Appeals, 

which set aside an arbitral award for lack of jurisdiction of the tribunal, expressed that an 
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MFN clause could be used to invoke a different arbitration clause.
73

 All these decisions 

were only the result of narrowly worded MFN clauses, which – interpreted in accordance 

with Art. 31(1) VCLT – did not individually allow for the inclusion of different dispute 

resolution clauses.  

66. Thus, there appears to be a general consensus that MFN clauses can be used to invoke 

dispute resolution clauses from other BITs, as long as the MFN clauses can be interpreted 

in such a way. Considering the contractual character of these clauses this is sound policy. 

In fact, the only difference between the Maffezzi and the Salini followers is that the 

rejecting tribunals worked with the presumption that broadly worded MFN clauses could 

not lead to the application of dispute resolution clauses, but that it would need a more 

specific wording that leaves no doubt about the parties’ intentions.
74

 This case does not 

revolve around such a broadly worded MFN clause, as will be further discussed below.
75

 

67. Therefore, as a matter of law, any investor can use MFN clauses to apply different 

dispute resolution clauses, so long as the MFN clause in question can be interpreted in 

such a way. 

B. Art. 3(1) Euroasia BIT has to be interpreted to allow Claimant to 

invoke the dispute resolution clause in Art. 8 Eastasia BIT 

68. A good faith interpretation of the wording of Art. 3(1) Euroasia BIT in accordance with 

Art. 31(1) VCLT allows investors to invoke different dispute resolution clauses [1.]. In 

this interpretation the Tribunal cannot take circumstances of the treaty formation into 

account [2.].  

1. A good faith interpretation of the wording of Art. 3(1) Euroasia BIT 

allows investors to invoke different arbitration clauses 

69. Both Oceania and Euroasia have signed and ratified the VCLT.
76

 According to Art. 31(1) 

VCLT a treaty “shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object 

and purpose.” This provision dictates a textual approach to the interpretation of treaties, 
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which means that the interpretation at first should be based on the meaning of the text, 

rather than the outside will of the parties.
77

 The ICJ held that the interpretation of a treaty 

must be based on the text and phrases “above all”.
78

 To determine the ordinary meaning 

of the word, one has to look at “what a person reasonably informed on the subject matter 

of the treaty would make of the terms used.”
79

 

70. The precise text of Art. 3(1) Euroasia BIT reads:  

Each Contracting Party shall, within its own territory, accord to 

investments made by investors of the other Contracting Party, to the 

income and activities related to such investments and to such other 

investment matters regulated by this Agreement, a treatment that is 

no less favourable than that accorded to its own investors or 

investors from third-party countries.
80

  

71. If arbitration is “treatment” in the meaning of this clause [a.] and if dispute resolution is 

an “investment matter” regulated by the Euroasia BIT [b.], this MFN clause allows for 

the application of another dispute resolution clause.  

a. Arbitration is “treatment” in the meaning of Art. 

3(1) Euroasia BIT 

72. The word “treatment” allows the application of procedural rights, such as arbitration.  

Contrary to what the tribunal in Telenor found
81

, the word must not be reduced to 

meaning “substantive rights”. Such an interpretation would not be in accordance with the 

rules of interpretation based on the ordinary meaning of the text. The ordinary meaning 

of the word, according to the Oxford dictionary is “the manner in which someone 

behaves towards or deals with someone or something”
82

 or, in short, according to 

Siemens, “behavior in respect of an entity or a person.”
83
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73. Arbitration falls in that category. By including an arbitration clause in a BIT, a State 

consents to arbitrate with every investor defined in that specific BIT
84

 and “offers” these 

investors the possibility to participate in arbitration for claims under the BIT.
85

 This offer 

to arbitration is behavior in respect of an entity or person, i.e., the investors. 

Consequently, if a State includes an arbitration clause in a BIT with another State, it 

treats the investors of this State in a certain way. Therefore, arbitration is “treatment” in 

the ordinary meaning of the word and, therefore, in the meaning of the clause. 

b. Dispute resolution is an activity related to an 

“investment matter regulated by” the Euroasia BIT 

74. Dispute resolution is an activity in the sense of a “thing that a person or group does or 

has done.”
 86

 “Activity” is a very broad term.
 87

 It can in itself encompass dispute 

resolution, because it is something done by a group.  

75. “Investment matter” can similarly only be understood broadly. According to the Oxford 

Dictionary, the most fitting definition of “matter” reads “a subject or situation under 

consideration.”
88

 An “investment matter” must, therefore, be any subject that is 

connected to an investment. Dispute resolution over investment claims is connected to 

investment – it is the center piece of investor protection.
89

  

76. The phrase “regulated by” narrows the application of the MFN clause down to matters 

that are subject of the Euroasia BIT. By addressing certain matters in the BIT and leaving 

out others, the Contracting Parties showed their fundamental importance. Thus, it is only 

understandable that the Contracting Parties wanted to ensure equal treatment especially in 

those matters. Investors should not be disadvantaged in areas, which the Contracting 

Parties considered important enough to regulate. This is in line with the general purpose 

of an MFN clause, which is “to establish and maintain at all times fundamental equality 

without discrimination among all of the countries concerned.”
90

 A quick look at Art. 9 
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Euroasia BIT reveals that the Contracted Parties regulated dispute resolution. This intent 

of the Contracting Parties, distilled into the wording and context of the BIT, would 

disprove any presumption against the application of dispute resolution clauses.
91

 The 

tribunal in Aguas came to the same conclusion based on the comparable phrase "[i]n all 

matters governed by this Agreement.”
92

 

77. In conclusion, this Tribunal should find that a good faith interpretation of the wording of 

Art. 3(1) Euroasia BIT, in accordance with Art. 31 VCLT, allows Claimant to invoke a 

dispute resolution clause from another BIT. 

2. Even if the circumstances of the treaty formation be opposed to the 

interpretation, the Tribunal cannot take them into account 

78. Claimant acknowledges that the circumstances surrounding the treaty formation in 

January 1992 might contradict the result of the textual interpretation. But even if that 

were true, the general rules of treaty interpretation exclude the possibility for this 

Tribunal to rely solely on the circumstances: In the case of a contradiction between the 

text and the circumstances, the text prevails unless the textual interpretation is defective 

in the sense of Art. 32 VCLT [a.]. Here, the textual interpretation is not defective [b.]. 

a. Where the text and treaty formation contradict each 

other, the textual interpretation prevails, unless it is 

defective in the sense of Art. 32 VCLT 

79. The textual interpretation prevails for two reasons. First, the hierarchical structure of Artt. 

31, 32 VCLT provides a solution to any contradiction: Art. 32 VCLT only allows for the 

supplementary use of the circumstances, which shows that the textual interpretation is 

hierarchically predominant. The interpretation in accordance with Art. 31 VCLT, 

therefore, must trump the interpretation of the circumstances in accordance with Art. 32 

VCLT. A contradiction must, therefore, be solved in the favor of the text. 

80. Second, were this Tribunal to use supplementary means of interpretation over the text, it 

would essentially determine the meaning instead of confirming it. Yet, the determination 

of the meaning based on the circumstances is only allowed, if the requirements of 

subparagraphs (a) or (b) of Art. 32 VCLT are fulfilled. As long as that is not the case, any 
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determination of the meaning based on the circumstances is prohibited and this Tribunals 

needs to rely on its textual interpretation.  

b. The textual interpretation of Art. 3(1) Euroasia BIT 

is not defective in the sense of Art. 32 VCLT 

81. For the textual interpretation to be defective it would require the meaning to be 

ambiguous or obscure or lead to a result which is manifestly absurd or unreasonable (Art. 

32 VCLT). Here, the textual interpretation of Art. 3(1) Euroasia BIT is not defective so 

that the Tribunal cannot introduce circumstantial factors pursuant to Art. 32 VCLT.  

82. The result of the textual interpretation is that the MFN clause allows for the use of 

different arbitration provisions. This is neither ambiguous, nor obscure, but clear from the 

words and the context of the provision.
93

 Also, it cannot reasonably be argued that this is 

a manifestly absurd or unreasonable result. The application of this provision is rare
94

 and 

not only is the threshold set extremely high, especially since the absurdity has to be 

“manifest”, but the principal criterion to determine that an interpretation is unreasonable 

will regularly be the object and purpose of the treaty in question, which, in turn, must 

have been taken into account in order to reach that interpretation.
95

 The application of 

different arbitration clauses is consistent with the idea of ensuring fair and equal 

treatment for investors, which is the purpose of any BIT.
96

 

83. In conclusion, Art. 3(1) Euroasia BIT can be interpreted in a way that allows Claimant to 

invoke Art. 8 Eastasia BIT. Even if the circumstances of the treaty formation would 

contradict this result, the textual interpretation would prevail, as the interpretation is not 

defective in the sense of Art. 32 VCLT. 

C. The dispute resolution clause in Art. 8 Eastasia BIT is objectively 

preferable compared to the one found in Art. 9 Euroasia 

84. As the MFN clause requires, the host state must afford him a treatment “no less 

favourable” than that afforded to an investor from a third party. The measure this 
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Tribunal should use is whether the treatment makes the enforcement of substantive rights 

easier. 

85. If the Tribunal did not follow the interpretation of Art. 9 Euroasia BIT laid out in this 

above
97

 and is of the opinion that an investor must in fact initiate local court proceedings 

before arbitration may commence, then the Tribunal must recognize that Art. 8 Eastasia 

BIT is objectively better than Art. 9 Euroasia BIT. Art. 8 Eastasia BIT does not require 

an investor to go to local courts in any way. Art. 8(1) Eastasia BIT only requires the 

investor to attempt an amicable solution and wait for six months. Art. 8 Eastasia BIT 

does not require an investor to wait for 24 months before the dispute may be referred to 

arbitration. Under the Eastasia BIT an investor can, therefore, pursue justice much more 

quickly than under the Euroasia BIT. This makes the treatment provided by Art. 8 

Eastasia BIT more favorable.  

86. As such, Claimant may invoke Art. 8 Eastasia BIT through Art. 3(1) Euroasia BIT. MFN 

clauses can generally be interpreted to apply different dispute resolution clauses. Art. 3(1) 

Euroasia BIT can interpreted in that way. Art. 8 Eastasia BIT shall be applied because it 

is objectively preferable compared to Art. 9 Euroasia BIT.  

87. In conclusion, the Tribunal should find that it has jurisdiction, that Claimant is an 

investor pursuant to Art. 1(2) Euroasia BIT and otherwise fulfilled all required pre-

arbitral steps laid out in Art. 9 Euroasia BIT. Even if Claimant did not fulfill all required 

pre-arbitral steps, Claimant could still invoke the dispute resolution clause in Art. 8 

Eastasia BIT by virtue of Art. 3(1) Euroasia BIT.  
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Part 2:  

Claimant has made a protected investment that  

Respondent has expropriated and Respondent owes damages 

88. Claimant made a protected investment notwithstanding the “clean hands” provision in 

Art. 1(1) Eastasia BIT [I.]. Respondent illegally expropriated Claimant’s investment [II.]. 

The Tribunal should not allow Respondent to rely on a contribution argument to bar 

recovery by Claimant for the illegal expropriation [III.]. 

I. Claimant made a protected investment notwithstanding the “clean hands” 

provision in Art. 1(1) Eastasia BIT 

89. Claimant made a protected investment under Art. 1(1) Euroasia BIT [A.]. The “clean 

hands” provision in the Eastasia BIT does not deprive Claimant’s investment of 

protection [B.]. 

A. Claimant made a protected investment under Art. 1(1) Euroasia BIT 

90. Claimant made a protected investment within the meaning of Art. 1(1) Euroasia BIT. Art. 

1(1) Euroasia BIT defines a protected “investment” to comprise ‘every kind of asset 

directly or indirectly invested by an investor of one Contracting Party in the territory of 

the other Contracting Party.’ Art. 1(1)(b) Euroasia BIT, furthermore, specifies that 

‘shares of companies or any other form of participation in a company’ is considered to be 

an investment.  

91. Shares and participation in a company are frequently recognized as protected investments 

under investor-state protection regimes. In AMT,
98

 under the terms of the Zaire-United 

States BIT, the term ‘investment’ included ‘a company or shares of stock or other 

interests in a company or interests in the assets thereof’. The Tribunal ruled that 

investment included ‘participation in a company’.
99

 A similar consideration arose in Alex 

Genin
100

 where the Tribunal rejected the respondent's argument that the claim did not 

relate to an ‘investment’ and found that claimants’ ownership interest in a company fell 

within the category of ‘shares of stock or other interests in a company. . .  owned or 
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controlled, directly or indirectly, by claimants..
101

 Finally, in CME,
102

 the tribunal held 

that ‘investment can be (inter alia) shares, other kinds of interests in companies and joint 

ventures, as well as rights deriving therefrom, title to money and other assets and to any 

performance having an economic value’. Therefore, that claimant’s shareholding in a 

company qualified as an investment under the BIT.
103

 

92. Here, it is undisputed that Claimant made an investment that falls within that definition. 

From the Statement of Uncontested Facts,
104

 it is evident that Claimant, a foreign 

national, acquired Rocket Bombs Ltd, located in Oceania, in February 1998 and became 

its 100% shareholder. In March 1998, he also became a president and sole member of the 

board of directors of the company. His investment, therefore, is a protected foreign 

investment under the terms of the Euroasia BIT pursuant to Art. 1(1)(b).  

B. The “clean hands” provision in the Eastasia BIT does not deprive 

Claimant’s investment of protection 

93. The “clean hands” doctrine in Art. 1(1) Eastasia BIT does not deprive Claimant’s 

investment of protection under the Euroasia BIT. 

94. Respondent alleges that, if Claimant is allowed to invoke the MFN clause to enjoy the 

benefits of the dispute resolution provision in the Eastasia BIT, then Claimant’s 

investment is nonetheless not protected because it was made in violation of the “clean 

hands” provision in the Eastasia BIT that requires investments to be made ‘in accordance 

with the laws and regulations’ of Oceania, as the host state.
105

 Respondent’s argument 

fails because the “clean hands” provision in Art. 1(1) Eastasia BIT does not apply [1.]. 

Even if it were to apply, Claimant’s investment was not made in violation of Oceanian 

laws and regulations [2.]. In any event, Respondent cannot rely on the provision since it 

does not have “clean hands” itself [3.]. 
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1. The “clean hands” doctrine in Art. 1(1) Eastasia BIT does not apply  

95. Claimant is entitled to rely on the dispute resolution provision in Art. 8 Eastasia BIT 

without also being bound by its “clean hands” provision in Art. 1(1) Eastasia BIT. 

Respondent’s contention to the contrary is unsupported by the text of the Eurasia BIT’s 

MFN Clause. Art. 31 Vienna Convention requires a treaty to be interpreted in accordance 

with the ordinary meaning of its terms, in light of its object and purpose and in a manner 

that respects specifically defined terms 
106

 

96. First, the ordinary meaning of Art. 3 Euroasia BIT does not support incorporating the 

“clean hands” doctrines from the Eastasia BIT. As discussed above, Art. 3(1) Euroasia 

BIT entitles investors to ‘a treatment that is no less favourable than that accorded to its 

own investors or investors from third-party countries’. Although Art. 3(2) Euroasia BIT 

places certain limitations on application of the preceding provision, nowhere does this 

provision require that application of one provision from a third-party BIT requires 

application of any other provision from that BIT. Such an additional limitation would 

make no sense because, as addressed by the ILC’s Draft MFN Articles, ‘whenever the 

beneficiary State is accorded different types of treatment with respect to the same subject 

matter, it shall be entitled to whatever treatment or combination of treatment it prefers in 

any given case’.
107

  

97. Second, the MFN clause should be applied so as to best achieve the parties’ object and 

purpose in entering the treaty. For example, in Siemens, an ICSID tribunal concluded that 

conditioning application of an MFN clause on the application of less favourable aspects 

of the third-party treaty would ‘defeat the intended result of the clause which is to 

harmonize benefits agreed with a party with those considered more favourable granted to 

another party’.
108

 Relying on the BIT’s title and preamble, the tribunal found that the 

parties’ intent and purpose in the BIT was to promote investment and create conditions 

favourable to investors.
109
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98. Here, the purpose of the Euroasia BIT is similarly to promote investment and create 

favourable conditions for investors.
110

 As explained above,
111

 allowing incorporation of 

the Eastasia BIT’s dispute resolution clause promotes investment, as it is a more 

beneficial provision.  

99. Third, because specially defined terms in a treaty must be respected,
112

 MFN clauses 

generally cannot be used to import the definition of ‘investment’ from one treaty to 

another.
113

 As the tribunal in Metal-Tech explained, ‘[a] definition is not a form of 

treatment; it simply establishes the baseline of what is entitled to MFN treatment’.
114

 Art. 

1(1) Euroasia BIT provides for a definition of the term ‘investment’ already. Respondent 

cannot displace that definition by incorporating a defined term through another treaty by 

the MFN clause. 

100. The text of the Euroasia BIT simply does not support Respondent’s contention 

that the “clean hands” doctrine from the Eastasia BIT has any bearing on this Tribunal’s 

jurisdiction. That contention must be rejected. 

2. Even if the “clean hands” provision applies, Claimant’s investment 

was not made in violation of Oceanian laws  

101. In case the Tribunal finds that Claimant cannot rely only on Art. 8 Eastasia BIT 

and must also be subject to the “clean hands” doctrine, Claimant’s investment is 

nonetheless protected because his investment was not made in violation of the laws and 

regulations of Oceania.  

102. In order for a violation of law to deprive an investment of protection, there must 

be a strong link of causation between the alleged act of corruption/violation and the 

conclusion of the applicable contracts. Multiple tribunals have recently affirmed that, 

absent proof of a causal link between the alleged acts of corruption and the conclusion of 

                                                 
110

 Euroasia BIT, Preamble.  

111
 See paras. 84-86. 

112
 Art. 31(4) Vienna Convention.  

113
 Metal-Tech, paras. 139-140 

114
 Ibid. para. 153. 



 

 30 

the contracts in question, a violation of the host state’s laws will not deprive the investor 

of protection of his investment.
115

  

103. There is nothing in the conduct of Claimant with regard to its operation of Rocket 

Bombs Ltd that indicates that he has acted contrary to the laws and regulations of the host 

state. Although Respondent does not cite any particular ‘laws and regulations’ that 

Claimant has allegedly breached by his investment, it presumably relies on the 

Environment Act 1996 that requires an arms producer in Oceania to provide NEA 

evidence that its production line complies with the environmental requirements set forth 

in the Environment Act 1996.  

104. Claimant made a bona fide legal investment by acquiring shares in Rocket 

Bombs, and he legally ran his business. Rocket Bombs was a ‘decrepit enterprise’ 

without an environmental license necessary for operation. The Claimant managed to 

improve Rocket Bombs substantially by modernizing the production line to meet the 

requirements of the Oceanian Environment Act 1996, obtained an environmental license 

from the Oceanian National Environmental Authority, obtained a number of valuable 

contracts which contributed to the economy of Oceania and most importantly, the 

Claimant hired local workers from Valhalla, thus immensely improving life in that 

town.
116

 

105. Moreover, there is no link between the alleged act of corruption and conclusion of 

the applicable contracts. Respondent contends that the circumstances in which Peter 

Explosive secured an environmental license, especially his private meeting with the 

President of the National Environment Authority of Oceania cast a serious shadow over 

the legality of the investment.
117

 To this day it has not been proven that Claimant has 

done something wrong to obtain the environmental license. Although the President of the 

National Environment Authority was convicted of accepting bribes, the General 

Prosecutor’s Office of Oceania has concluded a non-prosecution agreement with the 

NEA President with respect to bribes he may have received from such persons.
118

 In his 
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attempt to cooperate, the NEA President has pointed out Claimant as one of potential 

people involved in bribes. Claimant has still not been convicted, merely investigated, he 

is therefore innocent until proven otherwise, and therefore there is no causal link between 

his conduct and obtaining of the license. 

106. Consequently, even if the “clean hands” doctrine from the Eastasia BIT applies, 

Claimant’s investment is nonetheless protected. 

3. In any event, Respondent cannot use the “clean hands” provision to 

deprive Claimant of protections since Respondent violated its own 

laws  

107. Even if Claimant had violated some aspect of Oceania law, which he did not, 

Respondent is nonetheless not allowed to rely on that violation to deprive Claimant of 

protection since Respondent also violated Oceania law. 

108. The Tribunal in Yukos
119

 held that there exists a ‘general principle of law 

recognized by civilized nations’, within the meaning of Art. 38(1)(c) of the ICJ Statute, 

that would not bar an investor from making a claim before a tribunal under an investment 

treaty because it has so-called “unclean hands”.
120

 

109. Although no judicial remedy may be granted when the claim arises from an illicit 

contract, it is generally understood that “[w]here both the claimant and the respondent are 

blameworthy, the respondent will invariably be in the stronger position” and, therefore, 

held accountable for the improper conduct
121

  

110. In World Duty Free, the arbitral tribunal found against claimant but stated that the 

claimant should nevertheless be entitled to some sort of compensation for his investment 

in a law court notwithstanding participation in a corruption scheme.
122

 Similarly, in Metal 

Tech, the arbitral tribunal confirmed (although deciding against the Claimant again) that 
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the State should bear responsibility for creating the situation that fostered corruption in 

the first place and should therefore share the costs of the arbitration.
123

 

111. As evident from the shift in position after Yukos, tribunals have engaged in a 

significant development of the law
124

 and have incorporated the ‘legality. It is now a 

generally accepted principle that a claimant should not be barred from recovery by the 

“clean hands” doctrine if the State does not have “clean hands” either.
 125

 Inherent within 

this accepted principle is that the State also bears responsibility for the conduct of persons 

empowered to act on behalf of the State.
126

 

112. It is undisputed that Oceania, through the President of NEA, is guilty of violating 

Oceania laws. Indeed, the President of the NEA was convicted of accepting bribes.
127

 

Consequently, even if Claimant violated some aspect of Oceania law through his meeting 

with NEA’s President, the President would also be guilty of that same violation. Such 

violation, also committed by Respondent, cannot be invoked by Respondent to deprived 

Claimant of the promised protections.   

113. In conclusion, Claimant made a protected investment under Art. 1(1) Euroasia 

BIT and the “clean hands” provision in the Eastasia BIT does not deprive Claimant’s 

investment of protection. 

II. Respondent illegally expropriated Claimant’s investment 

114. Claimant turned around a decrepit enterprise and made Rocket Bombs a thriving 

business by modernizing the production line and giving back to many Valhallians the 

means to make a living.
128

 Just as Rocket Bombs established itself as one of the largest 

arms producers in Oceania,
129

 Respondent took it upon itself to apply excessive sanctions 

against Claimant as part of an international response to condemn an [allegedly] illegal 
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act of annexation of Fairyland by Euroasia.
130

 How Respondent qualifies its wrongful 

doings as anything other than an indirect expropriation of Claimant’s investment defies 

logic [A.]. Similarly, Respondent’s assumption that it was somehow “obliged under the 

principles of public international law not to recognize the effects of [allegedly] unlawful 

actions, and to take active steps to wipe out the consequences of such [allegedly] 

unlawful behavior”
131

 is disingenuous at best [B.]. Finally, Respondent fails to justify its 

discriminatory actions against Claimant and non-payment of prompt, adequate and 

effective compensation [C.]. 

A. Respondent indirectly expropriated Claimant’s investment 

115. In violation of Art. 4(1) Euroasia BIT, Respondent indirectly expropriated 

Claimant’s investment through enactment of the Executive Order on Blocking Property 

of Person Contributing to the Situation in the Republic of Eastasia on 1 May 2014. A host 

State’s regulations can result in an indirect expropriation to an investor, where the 

investor is substantially deprived of the use and enjoyment of its investment [1.] and the 

regulation causes the deprivation to the investor [2.].  

1. Claimant is substantially deprived of the use and enjoyment of its 

investment 

116. A substantial deprivation of an investment occurs where the profit-making ability 

of an investment is decimated by the State’s action.
132

 This may occur when a regulation 

deprives the investor of the control of the company, interrupts management of daily 

operations, interferes in the administration, blocks the distribution of dividends, and/or 

leads to the arrest and detention of company officials or employees.
133

 Where an investor, 

therefore, is no longer in control of his investment or the value of that investment has 

been “virtually annihilated,” he may prevail in his claim of indirect expropriation against 

the regulating State entity.
134
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117. Respondent’s Executive Order levied sanctions against any entity engaging in 

commercial activity connected to certain sectors of the Euroasian economy, which 

included the arms sector.
135

 In addition, these sanctions introduced a market ban on 

business operations with entities engaged in Euroasian dealings, effectively nullifying the 

existing contracts structured with such entities and making future contracts with them 

illegal.
136

  

118. These sanctions were directly applied to Claimant’s company, resulting not only 

in the immediate end of contracted arms dealings with Euroasia, but also led all the 

leading Oceanian companies previously engaged in contractual dealings with Claimant’s 

business to issue formal notices that they were no longer obligated to perform under their 

contracts pursuant to the Executive Order.
137

 The combined effect of the termination of 

Claimant’s standing contracts as well as the Executive Order’s imposition of a ban on 

Claimant’s ability to enter into future contracts led to the complete shutdown of 

Claimant’s enterprise and a “rapid decrease” in the value of the investment’s shares.
138

 

Claimant could no longer conduct operations and the general affairs of his business, nor 

could he sell the investment to a third party given its now valueless shares. Hence, it does 

not come as a surprise that Respondent concedes that Claimant’s contractual relationship 

with the Republic of Euroasia led to the imposition of sanctions which resulted in the 

“deterioration in the company’s financial situation.”
139

 

2. Respondent’s regulation causes Claimant’s substantial deprivation of 

its investment 

119. The causal link between a State’s action (here, the issuance of the Executive 

Order) and the deprivation must meet a “but for” standard employed by arbitral tribunals 

in evaluating such expropriation claims.
140
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120. Claimant’s inability to manage or sell his business was a direct result of 

Respondent’s issuance of the Executive Order and subsequent sanctions. The complete 

loss in stock value and cessation of operation left Claimant substantially deprived of the 

use and enjoyment of his investment. In fact, prior to the enactment of the Executive 

Order, Claimant was in control of a thriving investment, which quickly became “one of 

the largest arms producers in Oceania.”
141

 Claimant concluded a large number of 

contracts for arms production, built several new factories in the Oceanian territory, and 

provided a large economic boon to the local Valhalla community.
142

 After the enactment 

of the Executive Order, Claimant’s prosperous business rapidly declined, with all the 

Oceanian companies that previously entered into supply contracts with Claimant’s 

business invoking the new regulation as a premise for terminating the relationship.
143

 

With the arms industry in Oceania coming to a complete halt after the Executive Order, 

Claimant was effectively precluded from meeting its contractual obligations to clients 

outside Oceania.
144

 As Respondent itself explicitly concedes, it is Respondent’s 

imposition of sanctions which “resulted in the deterioration” of Rocket Bombs’ financial 

situation.”
145

 Or, as Respondent so eloquently puts it in its Answer, its actions “wiped 

out”
146

 Claimant’s investment. Given this explicit concession by Respondent, the 

Tribunal should find that but for the issuance of Respondent’s Executive Order, 

Claimant’s investment would not have been “virtually annihilated.”  

121. Thus, Respondent indirectly expropriated Claimant’s investment.  

B. Respondent cannot invoke the public purpose exception pursuant to 

Art. 4 Euroasia BIT to claim that the expropriation was legally 

justified and non-compensable 

122. Claimant acknowledges that sovereign States have the legitimate need and the 

right to take private property for public purposes. The Euroasia BIT codifies this in Art. 
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4(1) by precluding Respondent from exercising a direct or indirect expropriation “except 

for the public purpose.”  

123. Respondent argues that its enactment of economic sanctions against Claimant was 

permissible within its regulatory power and, thus, does not even constitute an 

expropriation subject to compensatory liability. Numerous arbitral tribunals have 

recognized that when a State regulates within the realm of its police power, customary 

international law dictates that the State does not commit an expropriation and is not 

required to compensate the foreign investor for the loss of his company.
147

 However, 

international law has not clearly defined what is considered permissible under a State’s 

police power, leaving such determinations for the adjudicator to decide.
148

 Though 

“public purpose” has never explicitly been defined
149

 and the assertion of such public 

purposes have been granted deference,
150

 the term, when invoked, has usually been 

limited to national interests concerning the “‘public good’ or the ‘general welfare’ of the 

community rather than…a purely ‘political’ purpose unrelated to the needs of the 

state.”
151

  

124. Respondent’s attempt to invoke a public purpose in order to escape compensatory 

liability directly contradicts the language of the Euroasian BIT, which states that even 

when a State is able to invoke the exception, it must still carry out the expropriation 

“under due process of law, on a non-discriminatory basis and shall be accompanied by 

provisions for the payment of prompt, adequate and effective compensation.”
152

  Thus, 

even if Respondent had utilized a public purpose, it would still have to satisfy the three 

subsequent requirements laid out by the BIT for the expropriation to be considered legal. 

Respondent, therefore, cannot claim that the expropriation it undertook can be deemed to 

be legally justified and not subject to compensation because it directly contravenes the 

language of the Euroasian BIT to which it is bound.  
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125. In addition, Respondent cannot, however, assert “the view of maintaining 

international peace and security”
153

 as a valid public purpose exception. Respondent, in 

issuing the Executive Order, sought to achieve no pressing national interest. 

Respondent’s national security, socioeconomic, and geopolitical interests were not 

affected by the continuation of Claimant’s business. Respondent’s concerns center on a 

“purely political purpose” that is wholly divorced from any domestic need of Oceania. 

Respondent’s assertion of “maintaining international peace and security,” thus, is not 

within the purview of the public purpose exception.  

126. Unlike the claimants in Kardassopoulos, therefore, Claimant can effectively 

demonstrate that factional interests motivated Respondent. As both parties concede, the 

annexation of Fairyland did not precipitate a unilateral response from the international 

community as to its legality under public international law.
154

  

127. Respondent cannot claim that it was, therefore, “obliged under the principles of 

public international law”
155

 to levy such sanctions against Claimant given the lack of 

uniformity in international public response. Respondent, thus, was directly influenced by 

factional interests, which were unconnected to a legitimate public purpose benefiting the 

nation of Oceania.  

128. The Tribunal should find that Respondent does not meet the criteria for invoking 

a public purpose exception and, thus, illegally expropriated Claimant’s investment.  

C. Respondent discriminated against Claimant and did not provide 

“prompt, adequate and effective compensation” 

129. Even if the Tribunal were to declare Respondent’s expropriation as appropriate 

within the public purpose exception, Respondent would still be in violation of Art. 4(1) 

Euroasia BIT. The provision states: “[t]he expropriation shall be carried out under due 

process of law, on a non-discriminatory basis and shall be accompanied by provisions for 

the payment of prompt, adequate and effective compensation.”
156

 All these elements have 

to be met by Respondent on a cumulative basis. Yet, Respondent fails to meet two of 
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these three elements. Respondent has expropriated Claimant in a discriminatory way [1.] 

and, in any event, has not provided Claimant with any prompt, adequate and effective 

compensation [2.]. 

1. Respondent’s expropriation was discriminatory 

130. As the parties agree, within the arms production sector, Claimant’s company was 

the only target designated by the economic sanctions precipitated by the Executive 

Order.
157

 The exclusive targeting of Claimant and his business are in direct violation of 

the prohibition against discrimination found within the Euroasia BIT.  

2. Respondent has not provided for any prompt, adequate and effective 

compensation 

131. The Euroasia BIT expressly defines that an expropriation must be compensated 

such that the damages offered “must be equivalent to the value of the expropriated 

investment immediately before the date on which the actual or threatened expropriation, 

nationalization or other measure became publicly known.”
158

 

132. Nothing in the Statement of Uncontested Facts suggest that Claimant received any 

compensation for the lost value of his shares and cessation of corporate operations. The 

lack of compensation to Claimant for the expropriation carried out by Respondent is a 

violation of the compensatory clause found within the Euroasia BIT.  

133. Respondent indirectly expropriated Claimant’s investment by enacting the 

Executive Order and targeting sanctions directly at Claimant’s business. Respondent 

cannot invoke a public purpose as a means of asserting that no expropriation occurred 

since this would directly violates the dictates of the Euroasia BIT and would allow 

Respondent to evade its BIT responsibility to Claimant for compensation. Further, 

Respondent has violated the discriminatory clause of the Euroasia BIT by solely targeting 

Claimant in the arms sector, as well as the compensatory clause by not offering Claimant 

any damages for Respondent’s illegal expropriation. 
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III. The Tribunal should not allow Respondent to rely on a contribution 

argument to bar recovery by Claimant for the illegal expropriation 

134. Respondent cannot allege that Claimant contributed to the damages he suffered as 

a means of blocking the compensation owed to him under the Euroasia BIT. Claimant, in 

calculating his capital structure, could not have reasonably foreseen the risk of 

Respondent’s enactment of the Executive Order in response to the Fairyland annexation 

[A.]. Lastly, even if the Tribunal finds that Claimant should have incorporated a risk of 

confiscation into the investment’s capital, such a premium does not act as a complete bar 

to Claimant’s recovery, but rather, a mere discount on the quantum to which he is entitled 

[B.].  

A. Claimant could not have reasonably foreseen the unilateral actions 

taken by Respondent in response to the annexation of Fairyland in 

evaluating the country risk premium 

135. Numerous arbitral tribunals have addressed the issue of calculating an 

“expropriation” or “confiscation” risk as part of the capital structure of an investment in 

determining the appropriate discounted compensation due to a Claimant.
159

 In their 

determinations, these tribunals have found that the appropriate premium should be based 

on a multitude of factors such as State policies in the time leading up to an 

expropriation.
160

 Essentially, these factors act as a test of reasonable foreseeability such 

that a tribunal analyzes whether it was reasonably foreseeable to the claimant that a State 

would confiscate his investment in light of its domestic state of affairs. 

136. Since February 1998, Claimant enjoyed the fruits of a prosperous investment on 

Oceanian territory.
161

 Though the States of Euroasia and Eastasia had a long history of 

territorial warfare,
162

 leading to the disputed annexation of Fairyland by Euroasia on 1 

March 2014,
163

 nothing could have prepared the Claimant for the unilateral executive 
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action taken by Respondent in response to the annexation. Indeed, both Euroasia arms 

contracts, that made Claimant the target of Respondent’s devastating economic sanctions, 

were concluded prior to the annexation itself (23 December 1998 and 28 February 2014, 

respectively).
164

  

137. Respondent contends that Claimant should have known that there was a risk that 

his investment would be expropriated in response to the political tensions arising out of 

the Euroasia-Eastasia dispute.
165

 However, even if Claimant was aware, as a resident of 

Fairyland,
166

 that the political atmosphere suggested an impending infiltration by 

Euroasian forces, such foreseeability has no bearing on the instant case. Here, the only 

relevant test of foreseeability centers on whether Claimant could have foreseen that 

Respondent would confiscate his investment given Oceania’s state of affairs. 

138. Had Respondent put forth an assertion that it was clear to a foreign investor how 

such a territorial dispute directly affected the internal affairs of Oceania, it would have 

more authority in claiming that its actions would have been foreseeable. Because there is 

no argument offered by Respondent in its Answer as to how the Euroasia-Eastasia 

dispute affected Oceania, the Tribunal is left with no evidence as to how an alien investor 

is supposed to surmise a Host State’s political intentions absent any readily apparent 

domestic concerns. Claimant’s awareness of political affairs outside Oceania gives no 

indication of how Respondent, as a third party observer, would react to such a situation. 

Thus, it was not reasonably foreseeable to Claimant, after sixteen years of his company’s 

successful operation, that a wholly external territorial dispute would precipitate the 

actions taken by Respondent.  

139. In light of the complete lack of reasonable foreseeability on the part of Claimant 

in relation to Respondent’s issuance of the Executive Order, the Tribunal should not 

incorporate a confiscation risk discount in valuing the Claimant’s assets prior to the 

expropriation.   
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B. Even if Claimant was responsible for incorporating a country risk 

premium into his investment’s capital calculations, such a 

consideration merely discounts the quantum Claimant would be 

entitled to 

140. Even if the Tribunal were to declare that Claimant should have foreseen the risk 

of Respondent issuing an Executive Order that would halt operations, such a premium, as 

suggested in the preceding section, is only considered for the purpose of calculating the 

proper discount rate at which a complainant’s assets should be valued. Therefore, in 

evaluating an investor’s country risk premium, a Tribunal should utilize such a figure 

merely to discount the total compensation due to a claimant for his expropriated 

investment.
167

  

141. Claimant did not incorporate a confiscation risk premium into his investment’s 

capital structure for all the reasons listed in the preceding section.
168

 Therefore, if the 

country risk premium has any bearing at all, in light of the foregoing argument 

concerning the lack of foreseeability of Respondent’s confiscation, the Tribunal should 

use a premium solely to discount Claimant’s quantum. Such a premium does not act as a 

bar to recovery by Claimant. 

142. Claimant could not have foreseen Respondent’s taking such an extreme regulatory 

action as the Executive Order in response to a territorial dispute. Even if Claimant was 

aware of the mounting tensions between Eastasia and Euroasia over Fairyland, such an 

awareness would not have put him on notice as to how Respondent, as an external third 

party, would react to the situation. Claimant’s total inability to predict that Respondent 

would expropriate his investment after sixteen years of successful operation supports why 

the Tribunal should not incorporate a confiscation risk in the valuation of his assets. 

However, even if the Tribunal finds that such a calculation must be taken into account, 

this premium does not totally preclude recovery by Claimant as Respondent contends. 

Rather, the Tribunal must limit the use of such a risk premium to merely discounting the 

value of Claimant’s assets prior to the expropriation, thus reducing the quantum awarded 

to him.  
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143. In conclusion, Claimant made a protected investment notwithstanding the “clean 

hands” provision in Art. 1(1) Eastasia BIT, which Respondent illegally expropriated and 

Respondent is not allowed to rely on a contribution argument to bar Claimant from any 

recovery of damages. 
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PRAYER FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests this Tribunal to find that: 

 

i. The Tribunal has jurisdiction under the Euroasia BIT and should exercise it; 

ii. Claimant is an investor pursuant to Art. 1(2) Euroasia BIT; 

iii. Claimant has complied with the pre-arbitral steps as provided in the Art. 9 Euroasia BIT 

prior to bringing his claims before this Tribunal; 

iv. Claimant can invoke Art. 8 Eastasia BIT pursuant to Art. 3 Euroasia BIT; 

v. Claimant made a protected investment, especially in the light of the “clean hands” 

doctrine with reference to Art.1(1) Eastasia BIT; 

vi. Respondent expropriated Claimant’s investment through the implementation of the 

sanctions and introduction of the Executive Order of 1 May 2014; 

vii. Claimant did not, in any way, contribute to the damage suffered by his investment and, in 

any event, Respondent cannot use that as a defense due to public policy reasons; and 

viii. Claimant requests the Tribunal to award Claimant compensation in value no less than 

120,000,000 USD, with interest as of the date of issuance of the award. 
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