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STATEMENT OF FACTS 

Parties 

1) The Claimant, Peter Explosive, is a national of Euroasia and resident of Fairyland, which 

is a province that was formerly part of Eastasia and is now a region of Euroasia. The 

Claimant invested in the Republic of Oceania in February 1998 by purchasing 100% of 

the shares in the company, ―Rocket Bombs Ltd‖, and subsequently became its president 

and sole member of its board of directors. Rocket Bombs Ltd specialised in arms 

production. 

2) The Respondent to this dispute is the Republic of Oceania which has expropriated the 

Claimant‘s investment in its territory. 

Procedural History 

3) The Claimant, pursuant to Article 4(2) of the Rules of Arbitration of the International 

Chambers of Commerce, submitted the Request for Arbitration to The Secretariat of the 

International Court of Arbitration on 11
th

 September 2015.  

4) The Request for Arbitration was made in accordance with Article 8 of the Agreement 

between the Republic of Oceania and the Republic of Eastasia for the Promotion and 

Reciprocal Protection of Investments dated 1 January 1992, which entered into force on 1 

April 1993 (the ―Eastasia BIT‖) 

5) The Claimant relied on this provision by virtue of Article 3 (―MFN Clause‖) of the 

Agreement between the Republic of Oceania and the Republic of Euroasia for the 

Promotion and Reciprocal Protection of Investments dated 1 January 1992, which entered 

into force on 23 October 1995 (―Euroasia BIT‖). 

6) The Respondent, pursuant to Article 5 of the Rules of Arbitration of the International 

Chambers of Commerce, submitted the Answer to the Request for Arbitration to The 

Secretariat of the International Court of Arbitration on 30
th

 September 2015. 

7) After Consultation with the parties, pursuant to Article 18 of the Rules of Arbitration of 

the International Chambers of Commerce, the Tribunal, on 10
th

 February 2016, 

determined that the seat of the Arbitration shall be Braluft, Silverige. 

8) The Tribunal and the parties agreed that the issues raised by the Claimant and the 

Respondent shall be addressed in a ―main stage‖ followed by a ―costs stage‖. The Main 

Stage will address the following issues:- 
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(I) Whether the Tribunal may exercise its jurisdiction under the Euroasia BIT with 

respect to whether:  

(a) Claimant is an investor pursuant to Article 2 of the Euroasia BIT; and 

(b) Claimant was required to comply with the pre-arbitral steps as provided in the 

Article 9 of the Euroasia BIT prior to bringing his claims before the Tribunal; or 

(c) Claimant may invoke Article 8 of the Eastasia BIT pursuant to Article 3 of the 

Euroasia BIT. 

(II) If the Tribunal finds that it has jurisdiction, whether: 

(a) Claimant made a protected investment, especially in the light of the ―clean hands‖ 

doctrine with reference to Article 1.1 of the Eastasia BIT; 

(b) Claimant‘s investment was expropriated by the Respondent; and 

(c) Claimant contributed to the damage suffered by his investment. 

Background to the Dispute 

9) The Claimant invested in the Republic of Oceania in February 1998 by purchasing 100% 

of the shares in Rocket Bombs Ltd. (‗Rocket Bombs‘), and subsequently became its 

president and sole member of its board of directors. Rocket Bombs Ltd specialized in 

arms production. When the Claimant purchased Rocket Bombs Ltd, the company was a 

decrepit enterprise as it had lost its environmental license necessary for arms production 

operations. The suspension of arms production had also caused massive redundancies, 

leaving a lot of workers from the local town of Valhalla without a means to make a living. 

10) In order to resume arms production, Rocket Bombs was obliged by the environmental law 

of Oceania to obtain a license from the National Environment Authority of Oceania 

(―NEA‖) containing an environmental approval for the commencement of arms 

production. To obtain such a decision, Rocket Bombs was obliged to adjust its production 

line to the environmental requirements contained in the Environment Act 1996. The 

Claimant lacked the financial resources to finance the adjustment of Rocket Bombs‘ 

production line, as the required environmental-friendly technology was very expensive.  

11) The Claimant then turned to the Ministry of Environment of Oceania with a request for 

subsidy to purchase the environment friendly technology. However, the process of grant 

of subsidy was very long. In order to expedite the process of grant of subsidy, the 

Claimant arranged a private meeting with the President of NEA. On 23 July, NEA issued 

the environmental license approving the commencement of arms production. Once the 

production commenced, the Claimant concluded many contracts on behalf of Rocket 
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Bombs. One such contract was also concluded with the Euroasia. The Company soon 

became prosperous and its prosperity resulted in economic and employment growth in 

Oceania.  

Events in Fairyland 

12) Fairyland was historically a part of territory of Euroasia. A vast majority of people living 

in Fairyland preferred to be reunited with Euroasia. Even, the family of Claimant had its 

root in Euroasia. A referendum was held and the majority decided in favour of secession. 

When the referendum was declared to be unlawful, the government of Euroasia 

intervened and annexed the territory of Fairyland. The annexation was bloodless and 

peaceful. 

Dispute 

13) Being outraged by the act of Euroasia, the Respondents issued an Executive Order on 

Blocking Property of Persons Contributing to the Situation in the Republic of Eastasia. 

The sanctions were applied to Rocket Bombs, as well as Peter Explosive. As a result, 

Claimant was unable to sell his shares and the value of shares almost reduced to zero. The 

Executive Order caused a complete standstill in arms production, as all contracts with the 

entities in Oceania were terminated and the Claimant was unable to sell his shares outside 

Oceania.   
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ARGUMENTS ADVANCED ON JURISDICTION 

14) Claimant instituted the present proceedings on 11 September 2015 pursuant to Article 8 

of the Eastasia BIT.
1
 He relies on this provision by virtue of Article 3 of the Euroasia BIT 

(―MFN Clause‖). Respondent has raised certain objections to the tribunal‘s jurisdiction in 

its Answer to the Request for Arbitration. Claimant will demonstrate that the objections 

raised by the Respondent have no basis and the present dispute falls within the tribunal‘s 

jurisdiction.  

15) Claimant is an investor as defined in the Euroasia BIT [1.] and was not required to 

comply with the pre-arbitral steps requirement [2.]. Alternatively, Claimant can invoke 

the MFN Clause to access and rely upon the dispute resolution provisions in the Eastasia 

BIT[3.]. Article 8 of the Eastasia BIT has been imported by virtue of the MFN Clause to 

replace Article 9, the dispute resolution provision of the Euroasia BIT. Therefore, this 

tribunal has jurisdiction to decide the merits of this dispute. 

1. CLAIMANT IS AN INVESTOR PURSUANT TO ARTICLE 1.2 OF THE EUROASIA BIT. 

16) Oceania, Euroasia and Eastasia are all parties to the Vienna Convention on Succession of 

States in Respect of Treaties (―VCSS‖).
2
As per Article 15 of VCSS, the Euroasia BIT is 

applicable to this dispute because Fairyland has become a part of the territory of 

Euroasia.
3
Claimant has acquired the nationality of Euroasia by virtue of his permanent 

residence in Fairyland. Investor, according to the Euroasia BIT means any natural person 

having the nationality of one Contracting State Party who invests in the territory of 

another Contracting State Party.
4
 

17) Respondent disputes the tribunal‘s jurisdiction on the ground that Euroasia‘s annexation 

of Fairyland was unlawful and rules on succession of states in treaty law are not 

applicable.
5
However, the Claimant is a national of Euroasia and the investment is in the 

territory of Oceania so Claimant is an investor under the Euroasia BIT. Rules on 

succession of states in treaty law are applicable as Euroasia exercises sovereignty over 

Fairyland [1.1]and the Claimant is national of Euroasia in accordance with its laws[1.2]. 

                                                 
1
Problem, p. 3. 

2
PO 2, ¶8.. 

3
Art. 15(2), UN General Assembly, Vienna Convention on Succession of States in respect of Treaties, 6 

November 1996 (hereinafter referred to as ‗VCSS‘). 
4
Art.1.2, Euroasia BIT. 

5
 Problem, p. 15. 
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1.1 Euroasia exercises sovereignty over Fairyland. 

18) Sovereignty of a state is rooted in the will of the people.
6
The population of Fairyland 

constitutes a ‗people‘[1.1.1] and were under alien subjugation, being forced to remain 

Euroasian nationals against their will [1.1.2]. The people of Fairyland lawfully seceded 

from Eastasia to reunite with Euroasia[1.1.3]. The intervention by Euroasia in Fairyland 

did not amount to use of force[1.1.3]. Thus, Euroasia exercises sovereignty over Fairyland 

and the Claimant has acquired Euroasian nationality in accordance with the Euroasian 

Citizenship Act. 

1.1.1 The population of Fairyland constitutes a people. 

19) People with common territorial connection, linguistic unity and historical tradition who 

are distinct from the rest of the population constitute a people for the purpose of the right 

to self-determination.
7
The vast majority of people living in Fairyland are of Euroasian 

origin, and may even speak the Euroasian language.
8
 

20) The residents of Fairyland constitute a people for the purpose of exercise of their right to 

self-determination as they share a common origin, language and territory. They are 

distinct from the rest of the Eastasian population because of these factors, which gives 

them a different collective identity. Thus, the people of Fairyland can exercise their right 

to self-determination as a people. 

1.1.2 The people of Fairyland were subject to alien subjugation. 

1.1.2.1 Eastasia is under an obligation to respect the right to self-determination of the 

people of Fairyland 

21) The right to self-determination is a permanent right given to all peoples and not just 

colonial or oppressed people i.e. it is an ergaomnes obligation on part of every state to 

guarantee this right.
9
Eastasia is a member of the United Nations and the U.N. Charter 

imposes an obligation on its members to respect the principle of equal rights and self-

determination of peoples.
10

 

                                                 
6
Cassesse, Self-determination, 319-320; Quebec, ¶66; Stankovski. 

7
 Peoples; Western Sahara; Mgwanga v. Cameroon; UNESCO: Concept of Rights, ¶22. 

8
PO 3, ¶9. 

9
Raic, p. 228;East Timor, ¶29; Cassese, Self-Determination, 92, 98; Wall Opinion,¶88; Barcelona Traction, p. 

32. 
10

 Art. 1(2), UN Charter; PO 2 ¶8. 
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1.1.2.2 People under foreign occupation have the right to external self-determination 

22) One of the categories of people in the circumstances warranting secession is those under 

foreign occupation.
11

Secession is usually justified when a group of people has a territorial 

claim based upon a historical grievance, such as a past un-redressed unjust seizure of 

territory.
12

 When a nation is divided by outside interference without the consent of the 

population, the people still possess the inherent right to self-determination including the 

right to reunification.
13

Fairyland, originally the territory of Euroasia, was annexed and 

occupied by Eastasia as a result of war.
14

 Even though it was recognised by nations 

through the Peace treaty in 1918, the people of Fairyland never identified with Eastasia.
15

 

23) Fairyland was separated from Euroasia without the consent of the people, imposing a 

considerable hardship on the people. Even though the annexation was recognised, it 

constitutes a violation of the right to self-determination of the people as it was against the 

clear will of the people. The people wish to reunite with Euroasia and have the right to 

seek such a remedial secession on the basis of their historical grievance caused by the 

actions of Eastasia. 

1.1.3 The people of Fairyland had the right to remedial secession from Eastasia. 

24) International Law is neutral to secession, it is treated as a question of fact and not law, so 

it does not preclude secession per se.
16

The right to territorial integrity of a State is limited 

in international law by the right to self-determination of people.
17

Secession does not 

violate the principle of territorial integrity of the State, since it applies only internationally 

and not within the state.
18

Right to Self-determination gives the people the right to freely 

determine their political status by either forming their own independent state or 

integrating with an independent State.
19

 

25) A referendum was held on 1 November 2013 on the secession of Fairyland from Eastasia 

and its reunification with Euroasia where the majority decided in favour of secession.
20

 

                                                 
11

Quebec, ¶133; Cassesse, Self-determination. 
12

Brilmayer; Buchanan. 
13

Oppenheim, p. 684; Self-determination, ¶40. 
14

PO 3, ¶9. 
15

Problem, Statement of Uncontested Facts, ¶14. 
16

Crawford, p.390; Christakis; Quebec, ¶140; Kosovo, ¶79. 
17

Raic, p. 295; Pellet, ¶38; Wildhaber, ¶4; Friendly Relations; Rosas,pp. 247-248. 
18

Kosovo, ¶80; Abi-Saab, p. 474. 
19

 Friendly Relations; Vezbergaite, p. 31. 
20

Problem, Statement of Uncontested Facts, ¶14. 
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The Constitution of Eastasia does not contain any provision regulating secession from the 

Republic.
21

 

26) Neither International Law nor the Eastasian Constitution creates any prohibition to 

secession of Fairyland from Eastasia, it is therefore not to be treated as a question of fact. 

Secession of Fairyland from Eastasia does not violate the principle of territorial integrity 

of Eastasia and is lawful in the absence of a prohibition. The reunification is further 

legitimised by the lawful self-determination of the people of Fairyland pursuant to clear 

vote of the majority to secede from Eastasia and reunite with Euroasia. 

1.1.4 The entry of Euroasia’s armed forces into Fairyland does not violate 

Eastasia’s territorial integrity. 

27) Euroasia had the right to and was in fact duty bound to help the people of Fairyland 

realise their self-determination and facilitate them to take over the running of their own 

affairs.
22

After the referendum, the authorities of Fairyland asked the Minister of Foreign 

affairs of Euroasia for an intervention.
23

 The Euroasian forces entered Fairyland on 1 

March 2014 to complete a peaceful annexation while Eastasia did not even send any 

armed forces to protect the territory.
24

 

28) The prohibition against use of force has been interpreted to emphasise on the inviolability 

of the territorial integrity or political independence of states.
25

Colonial peoples and 

territories were regarded by the international community as forming self-determination 

units which were entitled to establish an independent state or even integrate with an 

independent state.
26

 

29) Due to the events in Fairyland culminating in secession, Eastasiahas lost all control over 

Fairyland and hence no longer exercises sovereignty over it. Fairyland was entitled to 

inviteEuroasia to intervene in order to facilitate its integration with Euroasia. Therefore, 

the entry of Euroasian armed forces into Fairyland did not violate Eastasia‘s territorial 

sovereignty. This was also accepted and made effective by the conduct of Eastasian 

government that did not send any forces to protect its alleged territory. 

30) Fairyland‘s integration with Euroasia was not a result of use of force. The rules on 

succession of states with respect to treaty law apply, making the Euroasia BIT applicable 

                                                 
21

PO 2, ¶2. 
22

Oppenheim, p. 445; Self-determination, ¶19; Common Art. 1, International Covenant on Civil and Political 

Rights and International Covenant on Economic, Social and Cultural Rights; Friendly Relations. 
23

Problem, Statement of Uncontested Facts, ¶14. 
24

Id. 
25

Brownlie, p. 268. 
26

Decolonization Resolution; Raic, p. 101. 
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to the present dispute. As Euroasia now exercises sovereignty over Fairyland, the laws of 

Euroasia, namely the Citizenship Act applies in the territory of Fairyland.  

1.2 Claimant is a national of Euroasia as per its internal law. 

31) Claimant was a resident of Fairyland which was officially declared to be a part of the 

Euroasian territory on 23 March 2014.
27

 The question as to whether a person possesses 

the nationality of Euroasia shall be determined in accordance with its laws.
28

 Claimant is 

a Euroasian national as he has been recognised as a national by Euroasia[1.2.1]. If the 

tribunal does not rely merely on this recognition, the same can be found by applying the 

dominant and effective nationality test [1.2.2]. 

1.2.1 Claimant has been recognised as a national by Euroasia. 

32) Tribunals have generally shown a uniform trend to construe nationality on the basis of 

formal requirements of internal law.
29

The tribunal must not look at real and effective 

nationality if an exception has been clearly stated, such as a prohibition of dual 

nationality.
30

Claimant was recognised as a national of the Republic of Euroasia by the 

Euroasian authorities.
31

 He was subsequently issued a Euroasian identity card and 

passport under the Citizenship Act, which also prohibits dual nationality.
32

 

33) Euroasia recognised Claimant‘s nationality under its law by issuing a passport and an 

identity card. This is prima facie proof that the Claimant is a national of Euroasia thus 

giving him recourse under the Euroasia BIT. The tribunal need not determine the 

Claimant‘s dominant and effective nationality as Euroasian law prohibits dual nationality. 

1.2.2 Alternatively, Claimant has an effective link with Euroasia. 

34) The Claimant must show a genuine link to Euroasia which denotes a legal bond having at 

its basis a social fact of attachment, a genuine connection of existence, interests and 

sentiments, together with the existence of reciprocal rights and duties.
33

The tribunal must 

consider all relevant factors to determine the dominant and effective nationality, including 

habitual residence, family ties and other evidence of attachment.
34

 Effectiveness of 

                                                 
27

Problem, Statement of Uncontested Facts, ¶14. 
28

 Art. 1.2 Euroasia BIT; Art.2, Convention on Certain Disputes Relating to the Conflict of Nationality Laws, 

1930 (League of Nations, Doc. C 24 M. 13. 1931, L.N.T.S. Vol. 179, P.89). 
29

Sinclair, p. 362. 
30

Nottebohm; Champion Trading v. Egypt; Case No. A/18, p. 263. 
31

PO 2, ¶4. 
32

Id. 
33

Nottebohm, p. 23. 
34

 Case No. A/18, p. 265; Wisner/Gallus. 
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Claimant‘s Euroasian nationality is enough for the tribunal to determine that he cannot be 

excluded from the provisions of the Euroasia BIT.
35

 Claimant renounced his Eastasian 

nationality through an electronic mail sent to the President of the Republic of 

Eastasia.
36

Claimant cannot be denied to change his nationality.
37

 

35) Claimant‘s grandparents were born in Euroasia and remained Euroasian nationals until 

the territory was annexed by Eastasia in 1918.
38

He renounced his Eastasian nationality 

and acquired a Euroasian nationality in accordance with the laws of Euroasia. Like all 

residents of Fairyland, Claimanthas descended froma Euroasianfamily. Further, by virtue 

of being a habitual resident of Fairyland which is a part of Euroasia, hisEuroasian 

nationality is the dominant nationality regardless of the status of his Eastasian nationality 

as per Eastasian law. 

36) Claimant qualifies as an investor under the Euroasia BIT as he is a national of Euroasia 

under its laws. If the tribunal believes that Claimant still holds Eastasian nationality, he 

still qualifies as an investor as his Euroasian nationality is effective and dominant. 

Additionally, if the tribunal seeks to question the validity of conferment of this 

nationality, this conferment is in accordance with International Law. Thus, it can be 

concluded that Respondent‘s objection to this tribunal‘s jurisdiction lacks a basis in law. 

2. CLAIMANT WAS NOT REQUIRED TO COMPLY WITH THE PRE-ARBITRAL STEPS 

PROVIDED IN ARTICLE 9 OF THE EUROASIA BIT. 

37) This tribunal has jurisdiction to resolve the dispute as Claimant was not required to 

comply with the pre-arbitral steps provided under Article 9 of the Euroasia BIT. The 

Contracting States Parties intended compliance with pre-arbitral steps to be merely 

aspirational and not a mandatory condition to this tribunal‘s jurisdiction [2.1]. 

Furthermore, non-compliance with pre-arbitral steps does not affect this tribunal‘s 

jurisdiction [2.2]. 

2.1 The pre-arbitral steps prescribed in Article 9 of the Euroasia BIT were not 

intended to be mandatory. 

38) Article 9 of the Euroasia BIT lays down the procedure for resolution of any disputes 

arising between an investor and a Contracting State Party. Procedure and jurisdiction are 

two separate matters and thus non-compliance with procedure is not capable of affecting 

                                                 
35

Olguín v. Republic of Paraguay, ¶61. 
36

PO 3, ¶2. 
37

 Art. 15.2, Universal Declaration of Human Rights. 
38

PO 2, ¶4. 
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the tribunal‘s jurisdiction.
39

The amicable consultation clause is intended to be a mere 

expression of goodwill towards the investors[2.1.1]. The local litigation requirement was 

intended to be an option to international arbitration [2.1.2]. Mandating compliance with 

these steps before accessing international arbitration is in contravention to the object and 

purpose of the Euroasia BIT [2.1.3]. 

2.1.1 The amicable consultation clause is intended to be a mere expression of 

goodwill. 

39) The amicable consultation clause is a mere expression of good will by the Contracting 

State parties and does not form a binding obligation on the investors to amicably 

consult.
40

 The language of the clause suggests that it merely refers to the possibility of 

amicable consultations[2.1.1.1]. The clause is also quietly vaguely worded and therefore 

could not have been intended to be mandatory [2.1.1.2]. 

2.1.1.1 The clause merely makes amicable consultation possible. 

40) The phrase to the extent possible has been used in Article 9(1).
41

It must be interpreted in 

good faith in accordance with the ordinary meaning to be given to the phrase in its 

context and in the light of its object and purpose.
42

Article 8(1)of the Argentina-Italy BIT, 

a provisioncomparable to Article 9(1) suggests that the parties must amicably consultto 

the extent possible.
43

 Ithas been interpreted as lacking the intention to impose an 

obligation on the investors; it only refers to the possibility of such amicable 

consultations.
44

This clause should be construed as a mere expression of the goodwill of 

the Contracting State parties to first try and settle the disputes in an amicable manner.
45

 

2.1.1.1 The clause is too vague to be construed as mandatory. 

41) Art. 9(1) of the Euroasia BIT does not specify the procedure to be followed for amicable 

consultation or any mandatory requirements that must be met by the parties.
46

 A simple 

consultation clause which does not have a specific requirement like a minimum amount 

of time spent on consultation does not show the intention to make it a mandatory 

                                                 
39

Lauder v. Czech Republic, ¶187; SGS v. Pakistan, ¶184; Schreuer, p. 844. 
40

Bayindir v. Pakistan, ¶100; Giovanni v. Argentina, ¶309; S.G.S. v. Islamic Republic of Pakistan, ¶ 184; 

Abaclat v. Argentina, ¶564; Ambiente v. Argentina, ¶583; Dolzer/Schreuer, p. 39. 
41

Article 9.1, Euroasia BIT. 
42

 Art. 31(1), VCLT. 
43

 Argentina-Italy BIT. 
44

Abaclat v. Argentina, ¶564; Murphy v Ecuador, ¶29. 
45

BiwauterGauff v. Tanzania, ¶345; ICC Case No. 10256; Redfern/Hunter, p. 44. 
46

Article 9.1, Euroasia BIT. 
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requirement.
47

For example, tribunals have refused jurisdiction when amicable 

consultation clauses have a minimum requirement of time spent on consultation which is 

violated.
48

 

42) The intention of the Contracting State Parties in drafting the amicable consultation clause 

was to express goodwill towards the investors. Such a clause only results in an obligation 

on the investors when a specific procedure is prescribed in the clause. However, such 

specificity is absent from Article 9(1) of the Euroasia BIT, showing that the requirement 

for amicable consultation is not an obligation. 

2.1.2 The local litigation requirement was intended to be optional. 

43) The intention of the Contracting State Parties in relation to the pre-arbitration procedure 

is decided entirely on the assessment of the language of the clause.
49

The use of the word 

‗may‘ in Article 9(2) is a clear indication that local litigation is intended to be permissive 

as opposed to mandatory in nature.
50

 

44) It is clear from the language of Article 9(2) of the Euroasia BIT that the domestic 

litigation requirement is merely an option given to the investors. The investor may submit 

the dispute to domestic courts and therefore does not need to resort to domestic litigation 

before submitting the dispute to international arbitration. The 24 month litigation 

requirement only operates when the parties have chosen to submit the dispute to the 

domestic courts of the host state. It does not operate independent of Art. 9(2). 

2.1.3 Interpretation of pre-arbitral steps as mandatory is contrary to the 

object and purpose of the treaty. 

45) Article 9 of the Euroasia BIT must be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the provision in their context and in light of 

the object and purpose of the treaty.
51

Euroasia BIT seeks to provide ‗effective means of 

asserting claims and enforcing rights‘ and a ‗stable framework‘ for the investor from the 

other country.
52

Pursuant to this, Claimant must have the opportunity to determine where 

the dispute is to be determined; in the local courts or in international arbitration.
53

 

                                                 
47

Ambiente v Argentina, ¶581; Columbia BIT Overview. 
48

Burlington v. Ecuador, ¶315; Murphy v. Ecuador, ¶¶90, 131-132; Wegen, p. 73. 
49

Born/Šćekić, p. 283; PMI v. Uruguay, ¶140. 
50

ICC Case No 10256; Kayali; Ambiente v. Argentina, ¶591; Impregilo v. Argentina, ¶83. 
51

 Art. 31, VCLT. 
52

Preamble, Euroasia BIT. 
53

Muhammet v Turkmenistan, ¶243; ATA v. Jordan, ¶125. 
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46) The process of deciding on the question of constitutionality of the Executive order takes 

about 3 to 4 years in Oceania.
54

Claimant risks denial of justice if the local court decision 

is rendered swiftly within 24 months and then further litigation or any other dispute 

resolution.
55

 If the courts take 3 to 4 years in rendering the decision, Claimant will either 

litigate for this period or terminate the proceedings to pursue international arbitration. 

Both the scenarios run counter to the objective of providing an effective means of 

asserting claims and enforcing rights and a stable framework to the investor, given the 

costs involved. 

47) The Contracting State Parties to the Euroasia BIT did not intend the pre-arbitral steps to 

be a mandatory requirement to be fulfilled before approaching this tribunal. This intention 

is evident from the language of Article 9 interpreted as per the customary international 

law of treaty interpretation. 

2.2 Arguendo, this tribunal still has jurisdiction even if these steps were intended 

to be mandatory 

48) If the tribunal believes that the pre-arbitral steps in Article 9 of the Euroasia BIT were 

intended to be mandatory by the Contracting State Parties, the tribunal still has 

jurisdiction.Claimant made an attempt to negotiate the dispute and amicable consultation 

failed due to Respondent‘s fault [2.2.1] and taking recourse to local litigation was an 

exercise in futility [2.2.2]. 

2.2.1 Claimant complied with the amicable consultation clause 

49) Claimant has complied with the requirement set forth in the amicable consultation clause 

which is to amicably consult with the other party to the extent that it is 

possible.
56

Claimant notified the Oceanian Ministry of Foreign Affairs of his dispute with 

Respondent and his intention to initiate arbitral proceedings if Respondent failed to 

negotiate on 23 February 2015.
57

Respondent failed to respond to this notification until the 

request for arbitration was filed on 11 September 2015.
58

Respondent‘s inaction in 

responding to Claimant‘s notification for over 6 months shows that Claimant had every 

reason to believe that amicable consultation was not possible anymore. 

                                                 
54

PO 3, ¶6. 
55

Muhammet v Turkmenistan, ¶245. 
56

Salini v. Jordan, ¶20; Tradex v. Albania, p. 183; Tulip v. Turkey,¶129; Arif v. Moldova, ¶339. 
57

PO 3, ¶4. 
58

 Problem, p. 4. 
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2.2.2 Local litigation was futile 

50) The duty to have recourse to national courts of the host state is excused if taking such 

recourse would be futile.
59

 Local litigation is futile as the courts in Oceania are incapable 

of providing a fair resolution of the dispute [2.2.2.1]. Further, Claimant is rendered 

incapable of pursuing the dispute in national courts [2.2.2.2]. 

2.2.2.1 Oceanian Courts are incapable of providing a fair resolution of the 

dispute 

51) If Claimant were to pursue local litigation in Oceanian courts, it may seek to set aside the 

executive order at the Oceanian Constitutional tribunal. However, the Oceanian 

Constitutional tribunal has a history of deference to the executive branch in the conduct of 

foreign policy and it is unlikely that it will set the Executive Order aside.
60

 Furthermore, 

it would take 3 to 4 years to set aside, if it so happens.
61

 In cases where there is only a 

requirement of resorting to domestic courts for a particular period of time, the threshold 

for the futility exception is low.
62

  It is sufficient that there is no possibility of the dispute 

being effectively redressed.
63

 

52) Claimant had no real chance of a fair resolution of his dispute with Respondent in the 

local courts as it is unlikely that the Executive Order will be set aside. The only 

possibility of the Executive Order being set aside is a situation in which it will be set 

aside in 3 to 4 years, at which point the relief will be of no use to Claimant. It is not 

possible for Claimant to get the desired relief in the national courts, so pursuing this step 

would have been futile. 

2.2.2.2 Claimant has been rendered incapable of pursuing a dispute 

53) If Claimant does not seek to challenge the constitutionality of the Executive Order, it 

might bring a claim against expropriation under the BIT or the national law. However, the 

Oceanian national courts may not adjudicate on claims brought directly under 

international treaties or in accordance with Oceanian national law.
64

 Further, the 

Executive Order prohibits any person from engaging professionally in any way with a 

blocked person.
65

 

                                                 
59

BiwaterGauff v. Tanzania, ¶343; Saipem v. Bangladesh,¶153; Schreuer-BIT Routep. 238. 
60

PO 3, ¶6. 
61

Id. 
62

Ambiente v Argentina, ¶611; Kalicki/Joubin-Bret,  p. 293. 
63

 Art. 15(a), United Nations, Draft articles on Diplomatic Protection, 2006. 
64

PO 3, ¶5. 
65

§1(b), Executive Order. 
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54) Claimant cannot pursue litigation in national courts as there is no recourse available to 

him against the Executive Order under the Euroasia BIT or national law for a claim of 

expropriation. Even if such recourse was available, Claimant could not have approached 

national courts as he would have been unable to engage a lawyer for the matter as he is a 

blocked person as per the Executive Order. The property of any lawyer engaged by 

Claimant would‘ve also been blocked as a lawyer is a professional to be engaged by 

Claimant for pursuing local litigation. 

3 CLAIMANT MAY INVOKE ARTICLE 8 OF THE EASTASIA BIT PURSUANT TO THE MFN 

CLAUSE IN THE EUROASIA BIT. 

55) Respondent has objected to the tribunal‘s jurisdiction on the ground that Claimant may 

not invoke the MFN Clause in the Euroasia BIT to rely on the dispute resolution 

provisions of the Eastasia BIT. This objection however is baseless as MFN treatment can 

be extended to dispute resolution provisions [3.1] and the parties intended to extend the 

MFN Clause to dispute resolution in the present case [3.2].  

3.1 MFN treatment can be extended to dispute resolution provisions in the 

Eastasia BIT. 

56) MFN treatment can be extended to dispute resolution provisions in the Eastasia BIT. 

Dispute resolution provisions can be brought under the purview of MFN treatment 

[3.1.1]and investors under Euroasia BIT are subject to less favourable treatment than 

investors under the Eastasia BIT [3.1.2]. 

3.1.1 Dispute resolution provisions in other treaties can be invoked through 

the MFN clause. 

57) Claimant has sought to invoke the dispute resolution provision in the Eastasia BIT by 

relying on the MFN Clause in the Euroasia BIT. Dispute resolution provisions in other 

treaties can be invoked by the application of the MFN clause and the argument against 

such application is flawed. Dispute resolution provisions are closely linked to substantive 

provisions due to their protective dimension and cannot be treated differently [3.1.1.1]. 

The principle of severability of the arbitration clause does not apply to this question 

[3.1.1.2]. Application of MFN clause to dispute resolution provisions is also in line with 

the objective of MFN clauses [3.1.1.3].  
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3.1.1.1 Dispute resolution provisions are closely linked to substantive provisions. 

58) The decision in the case of Emilio AgustinMaffeziniv The Kingdom of Spain propounded 

the principle that dispute settlement is inextricably related to protection of foreign 

investors, as they are also related to the protection of the rights of traders under treaties of 

commerce.
66

This was strongly affirmed in the case of Gas Natural, S.D.G, S.A v The 

Argentine Republic where it was observed that dispute settlement protectionis essential to 

a regime of protection of foreign direct investment.
67

Dispute settlement is an aspect of the 

management of the investment as the (procedural) right to enforce another (substantive) 

right is a component of the bundles of rights and duties that make up the legal concept of 

property.
68

Submission of a dispute to arbitration forms a highly relevant part of the 

protection of the investor from interference of his use and enjoyment of his 

investment.
69

There is no reason to distinguish dispute settlement matters from any other 

matters covered by a BIT.
70

 

59) Enforcement rights are an essential component of the property rights of the investor as 

substantive guarantee of property rights is otiosewithout procedural protection. Dispute 

settlement provisions are inseparable from substantive provisions as they are closely 

linked to each other andtherefore cannot be treated differently. 

3.1.1.2 This matter does not relate to autonomy of arbitration clause. 

60) The tribunal in Plama Consortium Ltd. v Republic of Bulgaria observed that the 

application of the MFN clause to dispute settlement mechanism relates to severability or 

autonomy of the arbitration agreement from the contract.
71

 This reasoning is flawed as 

when parties opt for a single writing, the formal unity of two independent agreements is 

to be disregarded only when there is a clear desire to keep them separate conceptually.
72

 

With regard to the functional dimension of the severability of the arbitration agreement, it 

cannot be applied to the question of application of the MFN clause to dispute settlement 

mechanism.
73

 

61) The distinction between procedural and substantive provisions forms the basis of the 

severability of the arbitration agreement; such a distinction is negated by the overlying 
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objective of the MFN clause. There is no inherent desire to distinguish between dispute 

settlement and other provisions under a BIT for the purpose of MFN treatment. The same 

cannot be assumed unless there is a clear express or implied intention of the parties. 

3.1.1.3 It is in line with the purpose of MFN treatment. 

62) Access to dispute settlement mechanisms not normally open to investorsunder the basic 

treaty is part of the treatment of foreign investors and investments and of the advantages 

accessible through an MFN clause.
74

Provision for international investor-state arbitration 

in BITs is a significant substantive incentive and protection for foreign investors.
75

The 

conflict between the limitation of jurisdiction and an MFN clause is a normal result of the 

latter‘s application.
76

 Character and intention of an MFN clause is that protection not 

accepted in one treaty is widened by transferring the protection accorded in another 

treaty.
77

 The purpose of the MFN standard is to prevent discrimination against the 

nationals of different countries and ascertain equality of treatment regardless of 

nationality.
78

 

63) Investor-state dispute resolution seeks to provide a remedy to investors for unfair 

treatment of their investment. MFN treatment plays an important part in achieving that by 

making sure that all foreign investors are provided with an equally favourable opportunity 

to protect their investment. As protection of investment is closely linked to substantive 

rights, MFN treatment must be logically extended to the dispute settlement provisions in a 

BIT to widen the protection granted by a treaty. 

64) Dispute resolution provisions are closely linked to the substantive provisions in a BIT due 

to their protective dimension. A distinction between substantive and procedural 

provisions for the purpose of MFN treatment cannot be made on the basis of autonomy of 

arbitration agreement. Such a distinction will undermine the objective of MFN treatment 

and dispute resolution provisions. Therefore, dispute resolution provisions in other 

treaties can be invoked through the MFN clause in another treaty. 
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3.1.2 Investors under Euroasia BIT are subject to less favourable treatment as 

compared to investors under Eastasia BIT. 

65) Providing access to investor-state arbitration for dispute settlement only after the 

Claimant resorts to national courts is a less favourable degree of protection than 

immediate access to arbitration.
79

 The only condition for submitting a dispute to 

arbitration in Article 8 of the Eastasia BIT is that it cannot be amicably resolved within 6 

months.
80

 On the other hand, Article 9 of the Euroasia BIT prescribes an additional 

requirement of submitting the dispute to competent judicial or administrative courts for a 

period of 24 months before it can be submitted to arbitration.
81

 

66) The MFN Clause imposes an obligation on the Respondent to accord a treatment to 

Claimant that is no less favourable than that accorded to investors from third party 

countries. Investors under the Euroasia BIT are subjected to a lengthier dispute resolution 

procedure than investors under the Eastasia BIT. The MFN clause can thus be invoked by 

the Claimant for being treated at par with investors under any other BIT. 

3.2 The parties intended to extend the MFN clause to Dispute Resolution. 

67) The question of whether MFN clauses cover dispute settlement mechanism is chiefly 

determined by the language of the clause.
82

The MFN Clause reads, ‗Each Contracting 

Party shall, within its own territory, accord to investments made by investors of the other 

Contracting Party, to the income and activities related to such investments and to such 

other investment matters regulated by this Agreement, a treatment that is no less 

favourable than that accorded to its own investors or investors from third-party 

countries.‘
83

 

68) The parties intended that the scope of the term ‗treatment‘ would extend to dispute 

resolution provisions. The MFN Clause is broadly worded and thus includes dispute 

settlement [3.2.1] Alternatively,an interpretation of the term treatment in accordance with 

its ordinary meaning in its context and in the light of its object and purpose brings dispute 

resolution within its scope[3.2.2]. 
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3.2.1 The MFN clause is broadly worded. 

69) The terms treatment and activities related to investment was held to be sufficiently wide 

enough to include dispute settlement mechanism in the case of Siemens v Argentina.
84

 A 

broadly worded MFN clause can entitle the beneficiary to claim jurisdictional privileges 

contained in treaties with third parties.
85

The intention of the contracting parties can 

reasonably be interpreted to include the right to neutral and effective settlement of their 

investment disputes through international arbitration rather than through the judicial 

organs of the host state itself if the clause is broadly worded.
86

 

70) The intention of the parties to apply the MFN clause to dispute resolution is clear from 

the broad wording of the MFN clause such as the phrase activities related to investment. 

The scope of its application has not been narrowed down by expressly providing an 

exhaustive list of what constitutes treatment. The MFN clause is broadly worded and 

therefore, it will apply to dispute resolution provisions in other treaties by default. 

3.2.2 ‘Treatment’ must be interpreted as per Article 31 of the VCLT. 

71) A treaty should be interpreted in good faith in accordance with the ordinary meaning to 

be given to the terms of the treaty in their context and in the light of its object and 

purpose.
87

Ordinary meaning of the term treatment within the context of investment 

includes the rights and privileges granted and the obligations and burdens imposed by a 

Contracting State on investments made by investors covered by the treaty.
88

 This does not 

appear to limit the term to substantive provisions but extends it to dispute resolution, 

unless the scope of the word treatmentis expressly narrowed.
89

 

72) The word treatmentmust be interpreted in the context in which it has been used by 

reading theMFN clause as a whole. Dispute resolution falls within an agreed sphere of 

relations to which the clause applies [3.2.1.1] and has also been excluded from the 

express list of exceptions[3.2.1.2]. 

                                                 
84

Siemens v. Argentina, ¶103. 
85

US Nationals in Morocco. 
86

 Gaillard. 
87

 Art. 31, VCLT. 
88

Suez v. Argentina, ¶55. 
89

 Parker, p. 45. 



19 

 

3.2.2.1 Dispute resolution falls within the agreed sphere of relations to which the 

MFN Clause applies. 

73) The criterion for determination of whether an MFN clause applies only to substantive 

provisions and not to dispute resolution is the principle of ejusdem generis.
90

The validity 

of this principle for the purpose of the MFN clauses derives from its very nature.
91

It must 

be applied to determine if dispute settlement provisions belong to the same category of 

subjects as that to which the clause itself relates.
92

The right to have recourse to 

international arbitration is very much related to investors‘ management, maintenance, use, 

enjoyment, or disposal of their investments.
93

 

74) The interpretation of the phrase, ‗such other investment matters regulated by this 

agreement‘ must be done as per the terms preceding it. Assuming that dispute resolution 

is not covered by the term activities related to investment, it will then fall under the 

phrase such other investment mattersas it is regulated by the Euroasia BIT. Therefore, the 

parties intended to include dispute resolution within the scope of the MFN Clause. 

3.2.2.2 Dispute resolution is not a part of the list of subjects excluded from the 

scope of the MFN Clause. 

75) The second paragraph of the MFN clause lists down certain subjects to which the MFN 

clause will not apply.
94

 As a matter of interpretation, specific mention of an item excludes 

others, the principle ofexpressiouniusestexclusioalterius.
95

 

76) If the parties intended to exclude dispute resolution provisions from the scope of the MFN 

clause then they could have mentioned it expressly along with the other subjects which 

are excluded from its scope. The fact that the parties did not expressly exclude dispute 

resolution in the second paragraph shows the intention of the parties to apply the MFN 

clause to dispute resolution. 

77) The parties intended to apply the MFN clause to all subjects regulated by the Euroasia 

BIT which includes dispute resolution. The subjects which were intended to be excluded 

from the application of the MFN clause are expressly mentioned but dispute resolution is 

excluded from the list. This clearly shows the intention of the parties to apply the MFN 

clause to dispute resolution.  
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ARGUMENTS ADVANCED ON ADMISSIBILITY 

4 THE CLEAN HANDS DOCTRINE IS INAPPLICABLE IN THE PRESENT CASE AS THE 

CLAIMANT HAS MADE A PROTECTED INVESTMENT UNDER THE EASTASIA BIT. 

78) Clean hands doctrine implies that a party will not be allowed to bring a claim if it is 

proven that it was involved in an unlawful act in relation to its claim.
96

 Respondent has 

invoked the doctrine alleging that Claimant has been involved in corrupt acts.
97

The clean 

hands doctrine is inapplicable to the present case as the legality clause is absent from the 

Euroasia BIT [4.1].Alternatively, Claimant has made a protected investment under the 

Eastasia BIT [4.2] and Respondent has failed to satisfy the burden of proof to prove the 

alleged corrupt act [4.3]. Alternatively, the Respondent is estopped from raising such a 

claim [4.4]. 

4.1 The doctrine is inapplicable to the present matter 

79) Investment arbitration tribunals have invoked the application of the clean hands doctrine 

only on the basis of the applicable law to the case at hand.
98

 This is done by looking at the 

express text of the BIT in each case.
99

 In the present matter, the applicable law is the 

Euroasia BIT which does not contain any legality clause enshrined in the clean hands 

doctrine.
100

 Hence, the doctrine is inapplicable to the present matter. In addition, 

Respondent cannot import the doctrine from the Eastasia BIT [4.1.1]. Furthermore, the 

doctrine cannot be invoked as it is not part of the general principles of international law 

[4.1.2]. 

4.1.1 The doctrine cannot be imported from the Eastasia BIT 

80) The Respondent has invoked Article 1.1 of the Eastasia BIT using the MFN Clause of the 

Euroasia BIT.
101

 The MFN Clause is an investor friendly clause which cannot be used by 

the Respondent to import substantive provisions of another BIT.
102

 Hence, the 

Respondent cannot invoke the MFN Clause to import Article 1.1 of Eastasia BIT to raise 

the defense under clean hands doctrine. Further, Investment under Article 1.1 of the 

Euroasia BIT is not required to be made in accordance with the laws of the Respondent 
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state.
103

 Thus, the legality of the investment must be assessed vis-a-vis the Euroasia BIT 

and Article 1.1. 

4.1.2 The doctrine is not a part of the general principles of international law. 

81) The Clean Hands Doctrine should not be applied as a part of the general customary 

law.
104

 The precise content of the doctrine is ill defined
105

 and the doctrine has been rarely 

applied.
106

 The International Court of Justice has declined to apply this doctrine and has 

never relied on it to bar admissibility of a claim or recovery.
107

 In Guyana v. Suriname, it 

was held that use of clean hands doctrine has been sparse and its application in the 

instances in which it has been invoked has been inconsistent.
108

 Hence, the doctrine is too 

controversial and not sufficiently supported by precedents. Thus, it cannot be applied to 

the present case as part of the general principles of international law. 

4.2 The Claimant has made a protected investment 

82) The Claimant‘s shares in Rocket Bombs Ltd. and its factories, the environmental license 

for the resumption of arms production, and concluded contracts including the contract 

with Euroasia are investments under Article 1.1 of the Eastasia BIT. The investment is 

protected under various provision of the Eastasia-BIT for fair and equitable treatment, 

against impairing enjoyment and against expropriation.
109

 An investment made in 

accordance with host state law need only comply with domestic laws governing the 

admission of investments in the host State.
110

  The investment need not comply with 

domestic laws that are unrelated to the very nature of investment regulation.
111

 The 

meeting with the President of NEA is totally unrelated to the admission of the 

aforementioned investment in the Respondent State. 

83) Even if the clean hands doctrine is applied to the present matter, the Tribunal must assess 

the type of violation committed by the Claimant.
112

In cases of corruption,
113

fraud
114

 or 
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deliberate violation of provisions of the host State‘s laws,
115

 the arbitral tribunal should 

proceed to assess the involvement or acquiescence of the State in relation to the unlawful 

conduct. It is only when the wrongful act of the Claimant is free from the involvement of 

the Host State can the Claim be deemed as inadmissible.
116

 The private meeting by the 

Claimant with the President of the National Environment Authority (―President‖) does 

not amount to an act of corruption. 

4.3 Requisite Standard of Proof for proving corruption has not been met by the 

Respondent 

84) The Claimant had arranged a private meeting with the President in order to expedite the 

process of grant of subsidy and not to get the grant of license.
117

 In 2015, the President 

was convicted of taking bribes and the criminal proceedings began against the Claimant 

in June 2015.
118

 The conviction of the President is not enough to conclusively determine 

the illegality of the acts of the Claimant.  

85) The Tribunal in Metal Tech applied international law to the burden of proof and upheld 

the principal of actoriincumbatprobatio, i.e., each party has the burden of proving the 

facts on which it relies.
119

 Thus, the burden is on the Respondent to show that the 

Claimant was involved in the act of corruption. Further, the standard of proof to establish 

corruption is beyond reasonable doubt through clear and convincing evidence.
120

 The 

circumstantial evidence present in the facts does not discharge the allegation of corruption 

beyond reasonable doubt.
121

 Furthermore, the testimony by the President of the National 

Environment Authority is not sufficient to establish corruption.
122

 

86) The Claimant submits that the pending trial of the Claimant does not amount to a 

conclusive evidence to show corruption.
123

. Further, due to the absence of a conviction in 

the Oceania‘s domestic court, the Claimant is entitled to the presumption of 

innocence.
124

The Claimant also submits that there is no precedent in investor-state 
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arbitration jurisprudence supporting the proposition that a prima facie proof of potential 

misconduct shifts the burden to the Claimant.
125

 

87) Since the burden of proof is not satisfied by the evidence on record, the Claimant cannot 

be said to have committed the act of corruption and hence the claim cannot be declared as 

inadmissible by the Tribunal. 

4.4 The Doctrine of Estoppel proscribes the Respondent from raising the defence 

of clean hands doctrine 

88) The Respondent is estopped from challenging the validity of the grant of the 

environmental license as the President was equally involved in the acts of corruption and 

the same is attributable to the State under Article 4 of the ILC Articles.
126

 Principles of 

fairness should require a tribunal to hold a government estopped from raising violations 

of its own law when it knowingly overlooked them and endorsed an investment which 

was not in compliance with its law.
127

 Respondent through the President issued the 

license knowingly that the Claimant is still in the process of adjusting its production line. 

Hence, it is estopped from challenging its validity 15 years after its issuance. 

89) Article 2.1 of the Eastasia BIT creates a duty on the Host State to ensure that investments 

are made in accordance with the laws of the host state.
128

Claimant had the legitimate 

expectation that Respondent created a legitimate expectation for Claimant that his 

investment was entitled to treaty protection.
129

This was based in the fair and equitable 

treatment standard accorded to the Claimant.
130

Having granted the necessary license the 

government officials cannot invoke the clean hands doctrine to escape their liabilities 

against the investor.
131

 

90) Dismissal of claims would result in Claimant suffering disproportionately. Claimant‘s 

investment had made substantial contribution to the economic development of the 

Respondent State.
132

 Assuming but not conceding that the act of the Claimant indeed 

amounted to corruption, the tribunal should give greater consideration to the principle of 

proportionality.
133

 In Metalpar v. Argentina, the tribunal assessed the proportionality 
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between the specific unlawful conduct (lack of timely registry of corporate documents) 

and the possible sanction of depriving the investor from protection.
134

It ultimately held 

that it would be disproportionate to deny protection for such type of violation. Similarly, 

it would be highly disproportionate to not admit the claim because of a private meeting 

between Claimant and the President.To exclude an investment on the basis of such minor 

errors would be inconsistent with the object and purpose of the BIT. Thus, the claim 

should be declared to be admissible by this Tribunal. 
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ARGUMENTS ADVANCED ON MERITS 

5 CLAIMANT’S INVESTMENT WAS EXPROPRIATED BY THE RESPONDENT. 

91) Euroasia BIT prohibits direct or indirect expropriation, nationalisation or any other 

measure the effects of which would tantamount to expropriation or 

nationalization.
135

Respondent indirectly expropriated Claimant‘s investment [5.1]. This 

expropriation has not been carried outin furtherance of a public purpose [5.2]. Even if 

Claimant‘s investment was expropriated for a public purpose, the expropriation has not 

been done in accordance with the Euroasia BIT or International Law [5.3]. Furthermore, 

the Respondent‘s actions cannot be justified as a legitimate counter-measure [5.4]. 

5.1 Claimant’s investment was expropriated by Respondent. 

92) When the state interferes with the investor‘s property rights to such an extent that it 

renders them useless, they must be deemed to have been expropriated regardless of the 

fact that the legal title vests in the investor.
136

 These property rights encompass non-

tangible as well as contractual rights closely related to the physical property.
137

For 

example, preventing the investor from pursuing its approved project was held to 

constitutea constructive expropriation of its contractual rights by the tribunal in 

Bilounev.Ghana.
138

 When a state‘s measures result in an effective loss of management, 

use or control, or a significant depreciation of the value of the assets of a foreign investor, 

such measures amount to indirect expropriation.
139

 

93) The Executive Order imposed certain measures which caused an effect on Claimant‘s 

investment. These measures amount to indirect expropriation as they caused Claimant to 

suffer a substantial loss of control and value of his investment [5.1.1]. Furthermore, the 

fact that the expropriation does not result in any direct benefit to Respondent is 

immaterial to the present inquiry[5.1.2]. 

5.1.1 Claimant has suffered a substantial loss of control and value. 

94) Indirect expropriation entails a substantial loss of control or value, and it must be a 

permanent deprivation of the fundamental rights of ownership.
140

The effect must be 
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equivalent to a taking of the property from the investor.
141

By way of the Executive Order, 

Respondent has blocked Claimant‘s property from being transferred, paid, exported, 

withdrawn or otherwise dealt in.
142

 This has caused Claimant to suffer a substantial loss 

of control [5.1.1.1] and even a substantial loss of value [5.1.1.2]. 

5.1.1.1 Substantial loss of control 

95) Section 1(a) of the Executive Order blocked the Claimant‘s investment from being 

transferred, paid, exported, withdrawn or otherwise dealt in.
143

 Due to these reasons, the 

Claimant could not control any of the investments of his company. The shares of the 

Claimant‘s company could neither be sold nor transferred. Moreover, the Claimant could 

not conduct the daily operations of his company because the contracts stood suspended by 

virtue of Section 1(b). All these factors amount to a substantial loss of control. 

5.1.1.2 Substantial loss of value 

96) The blocking of Claimant‘s investment caused the suspension of Claimant‘s contracts 

with Oceanian companies for supply of materials and labour.
144

 Claimant could not fulfil 

any of his contractual obligations towards his buyers, causing a rapid decrease in the 

share value of Rocket Bombs Ltd.
145

Additionally, the making and receipt of any 

contribution of funds, goods or services, by to or for the benefit of Claimant was also 

prohibited.
146

 

5.1.2 The absence of any direct benefit to Respondent due to expropriation of 

Claimant’s investment is immaterial as per the ‘Sole Effect’ Doctrine. 

97) Depriving an investor of ownership over its assets without allocating the assets to third 

parties or the government is covered under expropriation.
147

The acquisition of assets by 

the government is not an essential requirement of expropriation.
148

 Respondent‘s 

motivations do not merit any consideration, the Tribunal merely has to look at the 

effectthat Respondent‘s action had upon Claimant.
149

 A clear evidence of intention 

merely assists the Tribunal in its findings.
150
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98) The effect of expropriation is of utmost importance which is also clear from the language 

of Euroasia BIT which prohibits any measure that has the same effect as expropriation or 

nationalisation.
151

The effect of State action on the investor is the supreme and most 

reliable factor relevant for the determination of expropriation rather than the intention, 

motivation or any other factor.
152

 

99) The Republic of Oceania haspassed the Executive Order under the garb of maintaining 

sovereignty and peace. However, it does not undermine the deprivation effect that it had 

upon the Claimant. The effect upon the Claimant Investor is that he has been deprived of 

enjoyment of his property. Thus, Claimant has a right to be compensated for the same 

under the provisions of Article 4. 

5.2 The Expropriation did not conform to the criteria laid down in the BIT. 

100) According to Article 4 of the Euroasia BIT, to amount to a lawful expropriation, the 

expropriation must satisfy certain criteria. However none of the criteria were satisfied as 

the expropriation was not done for a public purpose[5.2.1], it did not follow due process 

of law [5.2.2], it was done in a discriminatory manner[5.2.3] and no compensation was 

provided [5.2.4]. 

5.2.1 The Executive Order was not made for a public purpose. 

101) In ADC Affiliate Ltd. v. Hungary (“ADC”)
153

 the most recent, of the three main 

awards in which arbitrators have come out against a public purpose carte blanche. In 

reviewing Hungary‘s defences to the complainant‘s expropriation claim, the ADC 

tribunal deliberated on the public interest requirement. It found that some genuine interest 

of the public is necessary for satisfying such a requirement.A mere reference to public 

interest cannot bring such an interest into existence to satisfy this requirement.
154

 

102) Thus, each and every act of the sovereign State which amounts to expropriation 

cannot be justified on the basis that it is done for a public purpose, it requires some 

genuine interest of the public.In the present case, Respondent sought to justify its actions 

amounting to expropriation on the basis of the events in Fairyland.
155

Construing the 

activities in Fairyland to be an extraordinary threat to national securityhas no basis in 

fact or law. It cannot be accepted in any manner and no proof can be produced to prove 
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that the activities of Rocket Bombs Ltd. or Peter Explosive were in any manner required 

to be regulated for any public purpose whatsoever or were causing any threat to the 

National Security of Oceania. 

103) Third, no ‗genuine interest‘ of the public is being furthered. Not only are investors 

like Claimant adversely affected but also, the people of Valhalla who are be rendered 

unemployed and poverty stricken. Thus, the expropriation by the Republic of Oceania 

does not conform to the public purpose criterion. 

5.2.2 The Executive Order did not follow due process of law. 

104) In ADC Affiliate Ltd. v Republic of Hungary
156

 it was held that due process of law, in 

the expropriation context, demands an actual and substantive legal procedure for a foreign 

investor to raise its claims against the depriving actions already taken or about to be taken 

against it. Some basic legal mechanisms, such as- 

(i) reasonable advance notice, 

(ii)  a fair hearing and an unbiased and  

(iii) impartial adjudicator to assess the actions in dispute, are expected to be readily 

available and accessible to the investor to make such legal procedure meaningful.  

105) In general, the legal procedure must be of a nature to grant an affected investor a 

reasonable chance within a reasonable time to claim its legitimate rights and have its 

claims heard. If no legal procedureof such nature exists at all, the actions cannot be said 

to be taken under the due process of law.
157

 

106) Respondent failed to follow any of the above steps while promulgatingthe Executive 

Order. Rather than giving any advance notice to the Claimant regarding such an 

expropriation even his repeated queries were not answered and his decision to initiate 

arbitration proceedings against the Respondent if they failed to negotiate was futile. 

5.2.3 The Executive Order was discriminatory in nature. 

107) A three pronged test was formulated in Saluka
158

to construe discrimination: "State 

conduct is discriminatory, if (i) similar cases are (ii) treated differently (iii) and without 

reasonable justification." In Corn Products v. Mexico
159

, the Tribunal held that necessity 

of the action cannot justify discrimination. 
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108) Section 1(b) of the Executive order prohibited the citizens of Oceania from engaging 

professionally in any way with the blocked person. Moreover the same section says that 

‗Any person who engages in business dealings with the blocked person, even in 

anunrelated matter, will be automatically treated as such a blocked person.’ 

109) Thus, effectively, the Executive order discriminates against Claimant and even 

prohibits the citizens of Oceania in engaging in any professional activity with him, even 

in the unrelated matters. Thus, merely because the Claimant is in the arms business, he is 

treated differently from other investors. 

5.2.4 The Expropriation fell below the minimum international standard and 

did not award prompt, effective and adequate compensation. 

110) A well-known concept with respect to the legal protection of foreign property in 

public international law is the rule frequently referred to as the minimum international 

standard. This means that a state is not allowed to invoke its internal legislation to avoid 

criticism from abroad concerning its treatment of foreigners, if such treatment falls below 

a certain minimum standard. Even though municipal law may allow citizens to be 

deprived of their property without compensation, confiscation of the property of aliens is 

in contravention of the minimum standard and thus constitutes a violation of public 

international law.In cases of expropriation or confiscation of property, the minimum 

international standard is encapsulated in the phrase prompt, adequate and effective 

compensation with respect to any confiscated property which has also been included as a 

criterion for lawful expropriation under Art. 4 of the EuroasiaBIT. The requirement of 

prompt compensation typically constitutes an expectation of immediate payment. The 

requirement of adequate compensation means that the compensation must correspond to 

the market value of the confiscated property.
160

 Finally, to be effective, compensation 

must be of a de.facto economic value to the foreign investor.
161

 

111) However, in the present case, much less than provide for prompt, adequate and 

effective compensation, the Republic of Oceania failed to even respond to the Claimant‘s 

notifications of his dispute with Oceania and his decision to ensue arbitral proceedings on 

failing of negotiations by Oceania.
162

 No compensation has been awarded to the Claimant 

and his repeated queries have fallen on deaf ears. 
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112) Thus, the expropriation fell below the Minimum International Standard and the 

Claimant should be compensated promptly, adequately and effectively for the same. Due 

to these reasons, it is clear that the Executive Order did not conform to the criteria under 

Art. 4 of the Euroasia BIT and cannot be called a lawful expropriation. 

5.3 The Expropriation was not a legitimate countermeasure. 

113)  Countermeasures are an exceptional remedy and must not be taken if the matter can 

be brought before a competent international court or tribunal unless the State responsible 

for the original wrong fails to implement the dispute settlement process in good 

faith. A countermeasure must be terminated as soonas the State responsible for the 

original wrong has complied with its obligations.
163

 

114) In order to have the effect of precluding wrongfulness,a countermeasure must — 

(1)  be taken in response to a prior breach of international law by another State;
164

 

(2)  be directed against that wrongdoing State;
165

 

(3)  be taken for the purpose of inducing that State to comply with its international 

obligations;
166

 

(4)  be limited in time and, so far as possible, be taken in such a way as to permit 

resumption of the performance of the obligations in question;
167

 

(5)  be proportionate to the injury caused by the original wrongful act, taking account 

of the gravity of the wrongful act and the rights in question;
168

 

(6)  be accompanied by a call on the State responsible for the original wrongful act to 

fulfil its obligations and a good faith attempt to negotiate or resolve the dispute in 

question through other forms of dispute settlement.
169

 

115) None of these conditions were satisfied with regards to the present facts. First, no 

internationally wrongful act has occurred. There was a peaceful annexation which was 
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carried out on the request of the authorities of Fairyland.
170

 There was no bloodshed and 

no use of force. Even the UNSC has chosen to remain silent on this issue and has not 

ruled the annexation as an internationally wrongful act.
171

 

116) Second, the Executive Order was not taken for the purpose of inducing Euroasia to 

comply with any international obligations. The provisions of the Executive Order in fact 

seem to be retributive in nature such that they even prevent the blocked person from 

dealing in ‗unrelated matters‘ to the extent that he cannot even employ a lawyer from 

Oceania. 

117) Third, the executive order lacked in proportionality because the provisions of the 

Executive Order were such that they blocked the Claimant from not only dealing with 

Euroasia but also blocked its dealings with its other customers by suspending existing 

contracts of the Claimants with its Oceanian suppliers. A proportional countermeasure 

would have been imposing high tariff rates or custom duties or blocking arms supply to 

Euroasia. But the provisions of Section 1(b) by suspending the existing contracts 

handicapped the Claimant from supplying to its other customers also which went beyond 

the ambit of proportionality. 

118) Fourth, no proof can be shown by the Claimants that the Executive Order was 

accompanied by a call to Euroasia to fulfil its obligations or negotiate the dispute with 

them. 

119) Fifth, no measures were taken in good faith by the Republic of Oceania for settlement 

of this dispute with the Republic of Euroasia and the measures were taken with no prior 

warning either to the Republic of Euroasia.
172

 

120) Due to these reasons, the Respondent cannot justify the Executive Order as a lawful 

countermeasure. 

6. THE CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED TO HIS 

INVESTMENT 

121) The Respondent alleges that the Claimant has contributed to the damage suffered by 

his investment by supplying weapons to Euroasia and due to his lack of foresight of 

Euroasia‘s intention to annex Fairyland.
173

 To qualify an action as to have contributed to 

the injury suffered, there must be a direct causal link between the act or omission and the 
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injury suffered
174

 and the contribution must be material and significant.
175

 Under Article 

39 of the ILC Articles, an action or omission is said to have contributed to the injury 

suffered only if the act or omission is willful or negligent
176

 and the alleged act must be 

an internationally wrongful act.
177

 

122) The Claimant did not contribute to the injury suffered because there was no causal 

link between the alleged act and the injury suffered [6.1]. The alleged acts were neither 

wilful nor negligent and they did not constitute an internationally wrongful act [6.2]. 

6.1 There was no causal link between the alleged act and the injury suffered. 

123) The injury suffered by the Claimant resulted from the operation of the Executive 

Order which ultimately led to the expropriation of Claimant‘s investment. The executive 

order was passed in response to the Euroasia‘s annexation of Fairyland.  The Executive 

order imposed sanctions without any threat to peace or security
178

 which is a precondition 

for imposition of sanctions.
179

 Furthermore, there was no enforceable contract of supply 

of arms between the Claimant and Euroasia at the time annexation took place. The 

Annexation took place on 1 March 2014
180

 and the contract concluded in 1999 had 

expired in January 2014.
181

 The new contract was effective only from 1
st
 April 2014.

182
 

Thus, the Claimant was not supplying arms to Euroasia at the time when annexation 

happened. Thus, there was no causal link between the alleged act of supplying arms and 

the damage suffered in the form of expropriation. 

6.2 The alleged acts were neither wilful nor negligent and they did not constitute 

an internationally wrongful act. 

124) The Claimant‘s performance of contract with Oceania cannot be said to be rash or 

negligent so as to qualify as a contribution to the injury suffered. The Claimant was 

merely fulfilling his contractual obligations towards Euroasia by continuing trade 

subsequent to the implementation of the Executive Order.
183
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125) Contrary to Respondent‘s claims, the Claimant‘s acts of fulfilling contractual 

obligations neither amount to an internationally wrongful act nor a breach of an 

international obligation.
184

 Claimant cannot be expected to foresee the political situation 

in Eastasia at the time of making the investment nor the imposition of such sanction by 

the Respondent.
185

 

126) Therefore, the Claimant has not contributed to the damage suffered by his investment. 

Thus, the Respondent should not be allowed to escape its obligation under the BIT to 

protect the investment by invoking principle of contributory fault. 

                                                 
184
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