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I. INTRODUCTION 

1. This Statement of Case (SoC) is submitted on behalf of the Claimant, Peter Explosive, 

in response to the Answer to the Request for Arbitration dated 30 September 2015 of the Re-

spondent, the Republic of Ocenia (“Ocenia”). 

2. This Statement expands upon the merits of the Claimant’s independent sets of claims, 

as initially put forward in the Request of Arbitration submitted by the Claimant on 11 Sep-

tember 2015 (the Request), that the Respondent, Ocenia, has violated its legal obligations 

under the Agreement between the Republic of Ocenia and the Republic of Euroasia for the 

Promotion and Reciprocal Protection of Investments dated 1 January 1992, which entered into 

force on 23 October 1995 (“Euroasia BIT”).  

3. By virtue of Article 3 (“MFN Clause”) of the Euroasia BIT, the Claimant relies on 

Article 8 of the Agreement between the Republic of Ocenia and the Republic of Eastasia 

(“Eastasia BIT”) for the Promotion and Reciprocal Protection of Investments dated 1 January 

1992, which entered into force on 1 April 1993. 

 

II. EXECUTIVE SUMMARY 

4. The Claimant, Peter Explosive, is a Euroasian national and resident of Fairyland, 

which is a province that was formerly part of Eastasia and is now a region of Euroasia.  The 

Claimant invested in the Republic of Oceania in February 1998 by purchasing 100% of the 

shares of “Rocket Bombs Ltd” which is a company in arms production sector, and then be-

came it’s the sole director. 

5. After the acquisition of Rocket Bombs by the Claimant, the economic position of the 

company has changed substantially by the claimant’s hard work. Before the claimant the 

company was deprecit because it had lost necessary licences but after 1998 the claimant start-

ed to modernise the production line.  On 23 July 1998, Peter Explosive obtained an environ-

mental license from the Oceanian National Environment Authority, which allowed for the 

commencement of arms production at Rocket Bombs Ltd. At the same time, the Claimant 

made many contracts with his customers including Ministry of Defence of Republic of 

Euroasia. The above-mentioned developments has also changed the face of Valhalla in which 

the company located by enabling wealth to local people. 



2 
 

6. Although strong historical ties with Euroasia, Fairyland had been a part of Republic of 

Eastasia. However, the residents of Fairyland made a referendum on 1 November 2013 and 

the public opinion was that Fairyland should be reunited with its homeland – the Republic of 

Euroasia.  On 1 March 2014, the region of Fairyland was peacefully re-united with the Repub-

lic of Euroasia and then the Republic of Euroasia officially declared the annexation on 23 

March 2014. But The Republic of Oceania did not accept the aforementioned reunification of 

and subsequently imposed too strict sanctions by virtue of the Executive Order of the Presi-

dent of the Republic of Oceania of 1 May 2014 on Blocking Property of Persons Contributing 

to the Situation in the Republic of Eastasia on all entities operating within the territory of the 

Republic of Oceania that had any contractual relationship with the Republic of Euroasia, even 

though there has been no violation of international law by Euroasia that were justifiably exer-

cising their right of self-determination.  

7. The above-mentioned sanctions that were contrary to the assurances recognized by 

BIT and international legal principles made the Claimant unable to sell his shares in Rocket 

Bombs Ltd.  Due to the said state actions, the value of shares was reduced almost to zero. The 

claimant has also been introduced a criminal proceeding within the Republic of Ocenia. 

 

III. JURISDICTION 

8.          It is clear that the Tribunal has jurisdiction and is competent to determine the 

present dispute. As set out below, the preconditions of Article 25(I) of the ICSID Convention 

for establishing jurisdiction are satisfied: 

(1) Euroasia and Ocenia have ratified the ICSID Convention; 

(2) Peter Explosive and Ocenia have a legal dispute; 

(3) The dispute arises directly out of Peter Explosive’s investment 

(4) Peter Explosive is a natural person having Euroasian nationality 

(5) The Parties to the dispute have consented in writing to submit their dis-

pute to ICC. 

In addition to the preconditions set out above,  

6) Most favored nation clause included in the Eurosasia BIT provides a right to direct 

recourse to arbitration  
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9. Each component of jurisdiction is addressed in turn below: 

1.  Euroasia and Ocenia have ratified the ICSID Convention 

10. Euroasia and Ocenia have both signed and ratified the ICSID Convention and are 

therefore Contracting States within the meaning of Article 25(1) of the Convention.  

2.  Peter Explosive and Ocenia have a legal dispute 

11. The matters at issue amount to a "Iegal' dispute within the meaning of Article 25(1) of 

the Convention, as they involve the consideration of Peter Explsoive’s legal rights that have 

been violated by Ocenia under the Euroasia BIT, as well as under relevant Ocenian and inter-

national law. 

 

3. The Dispute Arises Directly out of Peter Explosive’s Investment 

12. The dispute arises directly out of an investment, held by ClOe. As is well documented 

in the drafting history to the ICSID Convention, a conscious decision was made by the 

drafi'!rs not to define the term "investment" as it is used in Article 25(1).4 Given that consent 

is the "cornerstone" of ICSID arbitration proceedings, the Contracting States were content to 

allow the disputing parties to adopt their own understanding of the meaning of investment.  

13. This was confirmed expressly in paragraph 27 of the Report of the Executive Directors 

on the Convention, where it was recorded that: 

"No attempt was made to define the term "investment" given the essential requirement of con-

sent by the parties, and the mechanism through which Contracting States can make known in 

advance, if they so desire, the classes of disputes which they would or would not consider 

submitting to the Centre (Article 25/4) 

14. Thus, subject only to certain undefined "outer limits", if the disputing parties have 

agreed to treat a transaction as an investment, it will almost invariably fall within Article 

25(1) of the Convention and the jurisdiction of the Centre. 

15. In the present case, the disputing parties have indeed agreed a common understanding 

as to the meaning of investment. This is set out in Article 1(1) of the  Euroasia BIT, which 

defines "investment" broadly in relevant part to mean: 



4 
 

16. “The term “investment” comprises every kind of asset directly or indirectly invested 

by an investor of one Contracting Party in the territory of the other Contracting Party and 

shall include, in particular: 

(a) movable and immovable property as well as any other property rights, such as mort-

gages, liens or pledges; 

(b) shares of companies or any other form of participation in a company; 

(c) claims to money or to any performance under contract having a financial value asso-

ciated with an investment; 

(d) intellectual property rights, such as trademarks, patents, industrial designs, technical 

processes, know-how, trade secrets, trade names and goodwill associated with an investment; 

(e) any right conferred by laws or under contract and any licenses and permits pursuant 

to laws, including concession to search for, extract, cultivate or exploit natural resources;” 

 

A. Claimant’s Shares of Rocket Bombs Ltd are Investments 

17. Article 1 of the the Eurosia BIT defines very broadly the ‘investment’ in terms of this 

agreement. As stated in Art. 1-b, the shares of companies shall be accepted as an investment. 

Besides, under customary international law, shares of companies are clearly seen as invest-

ment. Finally, even though it is not a necessity, the said shares meet Salini test requirements 

which set forth in the Salini award
1
 for an activity to be investment. 

 

i.  The Shares are Investment Under the BIT 

18. The letter of the Eurosia BIT indicates that Eurosia and Ocenia consented to a defini-

tion of investment as regulated under Article 1.  According to this provision; 

The term “investment” comprises every kind of asset directly or indirectly invested by 

an investor of one Contracting Party in the territory of the other Contracting Party and shall 

include, in particular:  

… 

(b) shares of companies or any other form of participation in a company;  

                                                           
1
 Salini Costruttori SpA and Italstrade SpA v. Morocco, ICSID Case No ARB/00/4, Decision on Jurisdiction 

(Salini v. Morocco) 
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(e) any right conferred by laws or under contract and any licenses and permits pursu-

ant to laws, including concession to search for, extract, cultivate or exploit natural resources; 

19. The wording of each bilateral investment agreement serves as lex specialis
2
 which in 

turn means the intent of the parties manifested in the bilateral investment agreement shall be 

given priority. 

20. The Claimant, Peter Explosive acquired 100% shares in Rocket Bombs Ltd. located in 

Ocenia and became president and sole member of the board of directors of the company.
3
 

Shortly after the Rocket Bombs Ltd. started to be managed by the Claimant, it got necessary 

permits and licenses.
4
 The professional management yielded its benefits and the company 

started to produce and make profit again. The company quickly started its exports and make 

interest. This also benefited the local community and Valhalla itself.
5
 

21. The prongs listed in Art.1 are not exhaustive but Art.1/b and Art.1/e clearly indicate 

that Peter Explosive’s economic values and property, including shares of Rocket Bombs and 

licenses, are investments which are protected by the Euroasian BIT. 

 

ii.        Although Not Required, the Shares Meet Salini Test Requirement 

22. In the Salini Award, the Arbitral Tribunal designated some criteria for the subject mat-

ter of a dispute be an investment. As also stated in the Malicorp case
6
 those criteria are not at 

all absolute but might be regarded as attempts to pin down the notion. According to the Salini 

Tribunal for a matter to be counted as investment, there must be (i) a contribution as capital 

and labor force to the host country (ii) a certain duration of performance of the contract, (iii) a 

particular risk of the transaction and (iv) contribution to the economic development of the 

host country.
7
 Some tribunals exlude the duration and contribution to the host state’s devel-

opment criterion ‘as unacceptably subjective’
8
 

23. Peter Explosives’s company, Rocket Bombs Ltd., was transformed into a very large 

company from a decrepit company after the Claimant’s acquisition of all the shares of the 

                                                           
2
 Fraport AG Frankfurt Airport Services Worlwide v. Republic of Philippines, ICSID Case No. ARB/03/25, 

para.305. 
3
 Facts, para.2. 

4
 Facts, para.6. 

5
 Facts, para.12. 

6
 Malicorp Limited v. The Arab Republic of Egypt, ICSID Case No. ARB/08/18, para.109 

7
 Salini v.Morocco, para.52. 

8
 Pantechniki S.A. Contractors & Engineers (Greece) v. The Republic of Albania, ICSID Case No. ARB/07/21, 

Award (Pantechniki), para.36. 
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company and his becoming the only executive.
9
  The modernization of the production line and 

the obtaining of the Environmental License from the Ocenian National Environment Authori-

ty furnishes only some examples to the investments put into the company. These investments 

and Peter Explosive’s commercial reputation soon yielded back and Rocket Bombs signed 

contracts worth millions of dollars with foreign clients.  Consequently the new The Company 

contributed in Ocenia’s exports and fostered the inflow of foreign currency to the Oceanian 

economy. The company also prospered the local community and Valhalla itself
10

. Those facts 

demonstrate that the first criterion is satisfied.  

24. The claimant acquired the shares in 1998
11

 and has been managing the company since, 

which is almost 18 years. Therefore, Peter Explosive’s intent was to realize a long term in-

vestment. which fulfills the second criterion of the Salini test. 

25. This transaction incurred high commercial risks. When the Claimant acquired the 

shares and became the sole member of the board of directors the Company had lost its envi-

ronmental license due to the archaic technology used in the production process.. As a result of 

the Claimant’s efforts and his commercial reputation, Rocket Bombs secured important con-

tracts with foreign customers, namely with the Ministry of National Defense of the Republic 

of Euroasia. Otherwise, the company would have easily and swiftly bankrupted. Thus the 

transaction included high commercial risks.  

26. Finally it is obvious that having started again the arms production, Rocket Bombs Ltd. 

turned Valhalla into a prosperous region again. In other words, the company of the claimant 

explicitly contributed the economic development of the host country. 

27. Pursuant to this operative definition of the term investment and aforementioned expla-

nations, the investment is comprised of the ownership of the Rocket Bombs and the techno-

logic and industrial development realized in its premises in Fairyland.  

 

                                                           
9
 Facts, para.12. 

10
 Facts, para.12. 

11
 Facts, para.2. 
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4.    Peter Explosive is a natural person having Euroasian nationality 

28. The Parties to the dispute are a Contracting State, Ocenia, and Peter Explosive, a na-

tional of another Contracting State, Euroasia. 

29. Peter Explosive is today and was at all relevant times for the purposes of jurisdiction 

and the determination of this dispute, a national of Euroasia. Ample proof exists of Peter Ex-

plosive’s nationality, in the form of: 

a.  Peter Explosive’s Certificate of Naturalisation, by which he acquired Euroasian  na-

tionality on 23 March 2014 in accordance with the Citizenship Act
12

. 

 b. Peter Explosive’s current Euroasian identity card and passport
13

.  

30. As a matter of international law, including in ICSlD and ICC proceedings generally, 

nationality is within the "reserved domain" of the State
14

, so it is primarily by reference to 

the laws of Ocenia that the Tribunal should confirm Peter Explosive’s nationality. 

31. Furthermore the legal annexation of Fairyland to Euroasia does not affect the above-

mentioned nationality. In other words, the choice of the residents of Fairyland should be con-

sidered under self-determination which is a right for "people" that ratified in the Charter of 

United Nations, and the said annexation did not prevent the Claimant to get the Euroasian 

nationality in accordance with Euroasian laws. Within the meaning and using of self-

determination right, when a "group of people" decide to use their self-determination right 

there would be no breach of law. In accordance with second article of the UN Charter, there 

was no precondition as ethnicity, religion, tradition for the "people" who would like to use 

their self determination right. In the present case "the people" of Fairyland can decide to use 

their self determination right in light of the second article of UN Charter without any precon-

ditions. There is no violation of international law. 

 

 

 

 

                                                           
12

 Procedural Order 2, paragraph 4. 
13

 Procedural Order 2, paragraph 4. 
14

 Convention Concerning  Main Questions relating to the Conflict of  Nationality Laws of 12 April 1930, Arti-

cle I, 179; Nationality  Decrees in Tunis and Morocco (1923) PCIJ Ser. B., No.4, 24 
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5.  Consent 

 

32. Ocenia has consented to arbitration under the auspices of ICC pursuant to Article 8 of 

the Eastasian BIT, which provides: 

 

“1. Disputes concerning investments between a Contracting Party and an investor of 

the other Contracting Party shall as far as possible be settled amicably between the parties to 

the dispute. 

2. If the dispute cannot be settled amicably within six months, it shall, at the request of 

an investor of the other Contracting Party, be submitted to arbitration. The two Contracting 

Parties hereby declare that they unreservedly and bindingly consent to the dispute with an 

investor being submitted to one of the following dispute settlement mechanisms chosen by the 

investor: 

c) arbitration in accordance with the Rules of Arbitration of the International Cham-

ber of Commerce (ICC), or” 

 

33. Consent to submit disputes to arbitration in this manner is well-established, such that 

there can be no doubt that the parties have consented to submit this dispute to the jurisdiction  

of ICC 

 

6.  Most Favored Nation Clause Included in the BIT Provides the Right to Arbi-

tration without compulsory pre-arbitral step 

 

34. The most favored nation clauses (MFN) that are contained in international investment 

agreements enable the investors to benefit from more advantageous provisions regarding ju-

risdiction including the elimination of a preliminary requirement to exhaust competent juridi-

cal or administrative courts of the Host State. . 
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35. The goal of MFN clauses is not to discriminate the investors protected by means of 

investment agreements.
15

 In other words, MFN prevents discrimination against the nationals 

of different countries and ascertains equality of treatment regardless of nationality.
16

 The in-

vestors therefore can claim their rights and damages under other investment agreements 

signed by the host state.  

36. Article 3 of the Agreement for the Promotion and Reciprocal Protection of Invest-

ments dated 1 January 1995 (the Eurosia BIT) regulates an MFN cluase by stating that 

“..accord to investments made by investors of the other Contracting Party, to the income and 

activities related to such investment and to such other investment matters”.  

37. It is not hard to deduce from the wording of the treaty that all matters related to in-

vestments regulated by the BIT should be evaluated in the scope of this MFN provision. Dis-

pute settlement arrangements are inextricably related to the protection of foreign investors, as 

they are also related to the protection of rights of traders under treaties of commerce.
17

 Hence, 

as put forth by the Maffezzini Tribunal, even though the treaty does not provide expressly that 

dispute settlement as such is covered by the MFN clause, “if a third party treaty contains pro-

visions for the settlement of disputes that are more favorable to the protection of the inves-

tor’s rights and interests than those in the basic treaty, such provisions may be extended to 

the beneficiary of the most favored nation clause.”
18

 

38. If there is aconfusion about the framework of the said article of the Eurosia BIT, it 

should be interpreted under the related provisions of Vienna Convention on Law of the Trea-

ties (VCLT) to which both Eurosia and Eastasia are contracting parties
19

. According to Article 

31 of the VCLT, “A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object and 

purpose.” In terms of ordinary meaning in the light of the purpose of the treaty, MFN clause 

covers the jurisdictional issues because here “treatment” is deemed to include dispute settle-

                                                           
15

 Andreas ZIEGLER, “Most Favored Nation Treatment” in August REINISH(Ed.), Standards of Investment 

Protection, Oxford University Press, 2009, p.60. 
16

 Emmanuel  GAILLARD, “Establishing Jurisdiction Through a Most-Favored-Nation Clause” New York Law 

Journal, V.233, N.5, 2005, p.1. 
17

 Emilio Agustín Maffezini v. The Kingdom of Spain, Decision of the Tribunal on Objections to Jurisdiction 

(Maffezzini) para.54; Suez, Sociedad General de Aguas de Barcelona, S.A.and Vivendi Universal, S.A. v. Ar-

gentine Republic, ICSID Case No. ARB/03/19, Decision on Jurisdiction, para.59;  
18

 Maffezzini, para.56. In the same direction, Gas Natural SDG, S.A. v. The Argentine Republic, Decision of the 

Tribunal on Preliminary Questions on Jurisdiction, para.49. The tribunal alleged as the reason for this result that 

assurance of independent international arbitration is an important – perhaps the most important – element in 

investor protection.  
19

 Procedural Order No 2, Paragraph 8. 
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ment procedures. In terms of BITs, treatment is “a broad term which . . . refers to the legal 

regime that applies to investments once they have been admitted by the host State.”
20

 The 

ordinary meaning of treatment therefore does not appear to limit the term “treatment” to sub-

stantive provisions.
21

 

39. In light of the above, the Claimant is entitled to benefit from the MFN clause endorsed 

by Article 3 of the Eurosia BIT . In other words, the Claimant does not have to use Article 9 

of the Eurosia BIT because another investment agreement that Ocenia is a contracting party to 

provides for a more advantageous dispute settlement mechanism. Article 8 of the Agreement 

between the Republic of Ocenia and the Republic of Eastasia for the Promotion and Recipro-

cal Protection of Investments (Eastasia BIT) provides that investors from the other contracting 

party can submit their claims to ICC, if the legal dispute cannot be settled amicably within six 

months. 

40. It is a fact that the tendency in favor of MFN clauses as to establish jurisdiction is in-

creasing. Although arbitral awards are not binding for other cases, after the Maffezini Case, 

the Arbitral Tribunals found themselves having jurisdiction on grounds of MFN clauses. 

  

                                                           
20

 Rudolf DOLZER and Margrete STEVENS, Bilateral Investment Treaties, 1995. 
21

 Stephanie PARKER, “A BIT at a Time: The Proper Extension of the MFN Clause toDispute Settlement Provi-

sions in Bilateral Investment Treaties” The Arbitration Brief 2, no. 1, 2012, p.45. 
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IV. MERITS OF THE CLAIM 

 

41. Peter Explosive invokes the heads of jurisdiction set out in Article 8 of the Eastasia 

BIT to advance claims in respect of Ocenia’s unlawful expropriation. Furthermore the claim-

ant respectfully asks the Tribunal to find the violations of Article 2 and Article 4 of the 

Euroasian BIT, which are respectively related to fair and equitable treatment responsibility 

and unlawful expropriation. . Moreover Article 10 of the BIT does not excuse the Respondent 

to take such harsh measures. Seeking the said relief, the claimant’s arguments are as follows: 

 

1. The Claimant’s Investment is Protected under BITs 

42. As is clearly indicated in Section I.A., the shares of Peter Explosive on Rocket Bombs 

Ltd. and also obtaining of the official licenses are investment under Euroasia BIT and interna-

tional customary law. Moreover the claimant’s investment was lawful under the host state’s 

law. . In other words, the claimant’s investment is protected under the Euroasia BIT. 

43. It is a fact that Rocket Bombs was obliged to have an environmental licence for the 

commencement of arm production. The Claimant’s investment operated duly to the Ocenian 

Law respecting this requirement. This licence was given  by the National Environment Au-

thority of Oceania in July 23, 1998.
22

  

44. The Respondent underlines the meeting between the Claimant and NEA president im-

plying there is a corruption case and alleges therefore that the investment should not be pro-

tected.
23

 However the Respondent has not submitted any evidence to support the related ar-

gument. As Metal-Tech Tribunal
24

 justifiably stated, the burden of proof to prove corruption  

on which it relied is on the Respondent but it failed to perform this. This makes the regarding 

argument invalid. 

45. The Claimant notes that the President of the National Environment Authority is con-

victed of bribery by the Ocenian Courts. Ocenia abuses the conviction of the President of the 

institution that issued the Rocket Bombs environmental license to label the Claimant’s in-

vestment as an unlawful transaction. This is a miserable argument. The Tribunal must assess 

the fact that the only known criminal actions against Peter Explosive are the proceedings ini-

                                                           
22

 Facts, para.4-5. 
23

 Answer to Request for Arbitration, para.6 
24

 Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award, para.237. 
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tiated on 23 June 2015, which remain pending. As a result of the presumption of innocence 

and without a definitive judgment no person shall be considered as guilty. The Respondent’s 

attempts to extend the NEA President’s conviction merely show the level of respect to law in 

the Host Country. 

46. The Claimant is further worried by another incrimination attempt of the Respondent so 

as to give an impression of lawfulness to their unlawful expropriation of the Claimant’s in-

vestment. It is a fact that The General Prosecutor’s Office of Oceania has concluded a non-

prosecution agreement with the NEA President with respect to bribes he may have received 

from certain persons. This shall be regarded as an open bribe or pressure extended from 

Oceanian authorities to the convicted President so as to give any testimony requested against 

individuals that have a conflict of interests with the Ocenian Government
25

. With this agree-

ment, The Oceanian judiciary has demonstrated that it is neither impartial nor independent. 

 

47. Moreover, the stated clean hands doctrine argument has been based upon Eastasia 

BIT. However, without prejudice, as mentioned in jurisdiction discussions, the Claimant is an 

obvious Euroasian citizen which is acquired in conformity with internal and international law 

and started this arbitration process as a Euroasian citizen by claiming relief according to 

Euroasia BIT. That’s why the clean hand doctrine argument cannot apply to this case and the 

claimant’s investment is protected under Art. 1 of the Euroasia BIT. 

 

2. The Respondent Violated Its Fair and Equitable Treatment (“FET”) Respon-

sibility 

48. In Euroasian BIT, the State Parties agreed that “Each Contracting Party shall in its 

territory accord investments by investors of the other Contracting Party fair and equitable 

treatment as well as full protection and security.”  

49. Fair and equitable treatment clauses which have a broad historical background protect 

investors from certain state actions or non-actions, even in cases such a clause does not exist 

in bilateral treaty agreements. The content of the latter clause has been disclosed by many 

                                                           
25

 The Procedural Order 2, para.5. 
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tribunals and there is an emerging trend of convergence with respect to such obligations no 

matter how they are expressed.
26

  

50. In the present dispute the Respondent violated the Article 2 of the Euroasia BIT by 

failing to provide stable legal and business framework in the concept of legitimate expecta-

tions, coercion on the foreign investment and lack of due process and transparency. Article 2 

of the Euroasia BIT is as follows: 

51. Each Contracting Party shall in its territory accord investments by investors of the 

other Contracting Party fair and equitable treatment as well as full protection and security. 

 

52. It is clear, giving the words of Article 2 of the Treaty their ordinary meaning, in good 

faith, and in the light of the object and purpose of the Treaty, that the obligation to accord fair 

and equitable treatment is an autonomous standard, additional to general international law. 

 

A. Stability 

53. Protection of investors’ legitimate expectations has been repeatedly revealed as a key 

element of FET clauses by arbitral tribunals. As Tecmed Tribunal
27

 stated, this provision, “in 

light of the good faith principle established by international law, requires the Contracting 

Parties to provide to international investments treatment that does not affect the basic expec-

tations that were taken into account by the foreign investor to make the investment.” Another 

tribunal
28

 furthermore claims that “Even assuming that the Respondent was guided by the best 

of intentions, which the Tribunal has no reasons to doubt, there is an objective breach of the 

FET standard.” 

54. The claimant, Peter Explosive, after his acquisition of Rocket Bombs Ltd., has con-

cluded long-run contracts by different customers including states. By completing the related 

agreements, the most important expectation of the claimant by trusting Oceania’s legal system 

as well as international regulations was a stable legal and business environment. But the Pres-

ident of the Respondent issued an Executive Order which caused the claimant’s investment to 

become worthless in a very short time. The Claimant hereby underscores that this Executive 

                                                           
26

 UNCTAD, Fair and Equitable Treatment: A Sequel, p.59. 
27

 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2, 

Award (Tecmed), para.154. 
28

 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Award, 

para. 259-260. 
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Order is not based on any decision of the United Nations Security Council and of arbitrary 

character. The said Order could not be foreseen in a state of law and it also breaches the inter-

national law. 

Therefore, those unexpectedly great changes in both legislative environment and atti-

tudes of administration towards the claimant’s investment are contrary to the need to ensure a 

stable and predictable business environment for investors to operate in, as required by the 

treaty, as was stated in PSEG v. Turkey. 

B.     Coercion 

55. Fair and equitable treatment clause also prevents outright abusive treatment which 

includes coercion, duress, abuse of power and use of force.
29

 

56. Ocenia also failed to treat Peter Explosive with due process and procedural propriety. 

Peter Explosive was denied its right under the Treaty to manage and enjoy its investment in 

accordance with law, free from coercion and harassment from Ocenia and its instruments 

and agencies, by inter alia.': 

a) subjecting Peter Explosive, the majority owner of the Rocket Bombs, to wholly un-

substantiated allegations of wrong-doing
30

 and coercive or threatening behaviour to 

procure statements or evidence
31

. 

b) failing to provide evidence of Peter Explosive’s alleged breaches of the Oceanian 

Law, Oceania decided to rely on the testimony of the Convicted NEA President which 

is going to be taken under psychological coercion.  

c) placing at risk Peter Explosive’s freedom of movement of goods by disproportionally 

preventing him from selling his shares in Rocket Bombs . 

 

57. In the present case, the Respondent no doubt obstructed daily business operations of 

the claimant’s company by means of Executive Order issued by the President of Ocenia. Peter 

Explosive was even unable to sell the shares in the company to a third person.
32

 The current 

can be seen as a deliberate conspiracy to destroy or frustrate the investment as Waste Man-

                                                           
29

 UNCTAD, p.82. 
30

 The Criminal Actions against Peter Explosive have been initiated on 23 June 2015. 
31

 Procedural Order No 2, paragraph 5: The General Prosecutor’s Office of Oceania has concluded a non-

prosecution agreement with the NEA President with respect to bribes he may have received from such persons. 
32

 Facts, para.37. 
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agement Tribunal underlined.
33

 Because the fair and equitable treatment requires the host state 

“to grant the investor freedom from coercion or harassment by its own regulatory authori-

ties”
34

, the Respondent obviously failed to act in this way. 

 

C.  Due Process and Transparency 

58. As a part of fair and equitable treatment, States have a responsibility to comply with 

due process of law but the Executive Order of the Euroasia did not follow due process of law 

and was arbitrary and discriminatory in nature. Firstly, the Claimant has not got any effective 

legal solution for himself before Ocenian courts. Although the Oceanian Constitutional Tri-

bunal may set aside any legal act, including an executive order, if it finds it unconstitutional, it 

seems that is not possible for the Executive Order of 1 May 2014, given the Tribunal’s histor-

ic deference to the executive branch in the conduct of foreign policy.
35

  Even if it did, it would 

be an extremely lengthy process, taking up to 3 or 4 years.
36

 

59. On the other hand, the said Executive Order includes great discriminatory measures. 

For instance, as stated Section 1-b, “any person who engages in the business dealings with the 

blocked person, even in the unrelated matter, will be automatically treated as such a blocked 

person.” This provision put the Claimant in a position that anybody is fearful to have a rela-

tionship with him. Furthermore it prevents the Claimant from selling its shares to a third per-

son whom, according to the Ocenian Government, may conduct the same commercial activi-

ties without being an alleged threat to the international peace. Consequently, the said Order is 

of such a nature that, after detecting an alleged breach of law, it prevents the alleged wrong-

doers form stopping their actions. Once having been labeled as a blocked person, it is impos-

sible to change its status because it is impossible to quit the business. This adds an additional 

dimension of undue process of law, disproportionality and non-transparency  to the said Or-

der.  

 

                                                           
33

 Waste Management, Inc. v. United Mexican States (Final Award), ICSID Case No. ARB(AF)/00/3, Award, 

Final Award, 30 April 2004, para.138. 
34
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3.   The Respondent’s Unilateral Acts Form Expropriation of the Investment 

60. The Respondent’s attitudes towards the claimant and that the value of the investment 

became almost zero because Executive Order creates indirect or creeping expropriation. The 

most distinct characteristic of indirect expropriation is that, in principle, the economic value 

of the investment essentially decreases or the control of the investment transfers from the for-

eign  without a direct or physical seizure of the investment.
37

 As stated by the Middle East 

Cement Shipping v. Egypt Tribunal, the said expropriation happens by actions which divest 

the investor to use and benefit from the investment although the investor continues to have 

related rights.
38

 Similarly in this case equivalent results to direct expropriation emerged.
39

 

61. Euroasian BIT includes a detailed expropriation provision, which is as follows: 

a. Investments by investors of either Contracting Party may not directly or indirectly be 

expropriated, nationalized or subject to any other measure the effects of which would 

be tantamount to expropriation or nationalization in the territory of the other Con-

tracting Party except for the public purpose. The expropriation shall be carried out 

under due process of law, on a non-discriminatory basis and shall be accompanied by 

provisions for the payment of prompt, adequate and effective compensation. Such 

compensation must be equivalent to the value of the expropriated investment immedi-

ately before the date on which the actual or threatened expropriation, nationalization 

or other measure became publicly known.  

b. Investors of either Contracting Party whose investments suffer losses in the territory 

of the other Contracting Party owing to war or other armed conflict, revolution, a 

state of national emergency, or revolt, shall be accorded treatment no less favourable 

by such other Contracting Party than that State accords to its own investors as re-

gards restitution, indemnification, compensation or other valuable consideration. 

Such payment must be freely transferable 

62. In the present case the Respondent’s unilateral acts caused a clear expropriation which 

is indirect with the following reasons: 

 

                                                           
37
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A.  Interference to Investment is Highly Intense 

63. Some past Tribunals look for the intensity of the state intervention in order to find a 

violation of investment rights in indirect expropriation cases.
40

 In other words, regarding 

measures must be substantial enough to be able to be evaluated under expropriation or tanta-

mount to expropriation. According to the Pope & Talbot Tribunal
41

 the interference must be 

sufficiently restrictive to support a conclusion that the property has been "taken" from the 

owner. 

64. In the present case, the Executive Order issued by the president of Ocenia prevented 

the claimant to make any commercial activity and any other person to have a relation with the 

claimant. Furthermore apart from future gains, the investment could not be used or transferred 

in any way. From this point of view, the measures taken by government, even if it is in con-

formity with internal law, constitutes a harsh intervention for the claimant’s investment. The 

measures taken are too restrictive such that it is not hard to reach a conclusion that the proper-

ty has been taken from the owner. 

 

B.     The Intervention of the Respondent Made the Investment Worthless 

65. Some of the past Tribunals paid attention to the effect of the measures in order to de-

termine the indirect expropriation.
42

 According to the Spyridon Tribunal “in order to qualify 

as indirect expropriation, the measure must constitute a deprivation of the economic use and 

enjoyment, as if the rights related thereto, such as the income or benefits, had ceased to ex-

ist.” Even in Phillips Petroleum Co Iran v The Islamic Republic of Iran
43

 the Arbitral Tribu-

nal decided that “[t]he intent of the government is less important than the effects of the 

measures on the owner, and the form of the measures of control or interference is less im-

portant than the reality of their impact... Therefore, the Tribunal need not determine the intent 

of the Government of Iran...” 

66. The economic consequence of the Respondent’s action for the claimant was cata-

strophic such that Rocket Bombs’ business deteriorated and the value of the claimant’s shares 

experienced a rapid decrease. The claimant was even unable to sell the shares in the company 
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to a third person.
44

 From this point of view the claimant’s investment was expropriated by the 

Respondent. 

 

C.      The Respondent’s Sanctions were not proportional 

67. Proportionality has been one of the basic principles while determining expropriatory 

actions of states. The latter principle is actually a core notion in international law. The actions 

of states against other states or individuals need to be proportional in order those actions to be 

legitimate. 

68. In terms of international investment law, in order to determine if state actions to be 

characterized as expropriatory, whether such actions or measures are proportional to the 

public interest presumably protected thereby and to the protection legally granted to invest-

ments
45

should be considered. In Azurix Tribunal, with reference to Tecmed case, it was stated 

that “a measure depriving a person of his property [must] pursue, on the facts as well as in 

principle, a legitimate aim ‘in the public interest’”, and bear “a reasonable relationship of 

proportionality between the means employed and the aim sought to be realized”. 

69. Taking the actions of the Respondent in regard to the Executive Order into considera-

tion, it can’t be claimed that there has been proportional measures even though the Respond-

ent wants to react against Fairyland’s annexation which is in conformity with international 

public law from our point of view. The actions of the Respondent caused the claimant almost 

to be wiped out. Instead of these heavy sanctions, the Respondent could have prevented the 

claimant to sell any production to Euroasia or some other allied countries or the Respondent 

could have prevented to send contracted materials to those countries among many other ac-

tions which are proportional with the state’s aim. The clear consequence is that the claimant’s 

investment became worthless because of the non-proportional actions of the state and the ef-

fect of such actions is tantamount to expropriation.  

                                                           
44

 Facts, para.17. 
45

 Tecmed, para.122. 



19 
 

 

5.   Essential Security Interest Provision Does not Allow the Respondent to Avoid Its 

Responsibility 

70. Essential security interest provisions in investment law limit the applicability of inves-

tor protections in exceptional circumstances by allowing states to take actions otherwise in-

consistent with the treaty.
46

 The source of the said rule is mostly international treaties and 

customary international law including certain international documents and awards. However, 

the unlawful sanctions of the Ocenia by means of an executive order cannot be deemed to as a 

part of essential security concerns under both Eurasia BIT and customary international law 

with the following reasons: 

A. Ocenia’s Actions are not Exempt under BIT 

71. In accordance with general tendency in bilateral investment treaties, Eurosia BIT in-

cludes an essential security interest provision. Article 15 of the treaty says that “Nothing in 

this Agreement shall be construed to prevent either Contracting Party from taking measures to 

fulfil its obligations with respect to the maintenance of international peace or security.” 

72. While interpreting an international treaty provision, it should be in good faith in ac-

cordance with the ordinary meaning to be given to the terms of the treaty in their context and 

in the light of its object and purpose, as Art.31 of the VCLT states. In case there is still confu-

sion about the meaning of the article, supplementary means including the preparatory work of 

the treaty (travaux préparatoires) and the circumstances of its conclusion should be taken into 

consideration according to Art. 32. 

73. From the text of the article it might be comprehended ordinarily and in good faith that 

states have an obligation to respect international peace and security and activities regarding 

these obligations shall not violate the BIT. Although the treaty does not define what those 

obligations are, historical cases may give an idea about its content. Sempra
47

, CMS
48

 and En-

ron
49

 Tribunals among others adopted a narrow scope of essential security interest. 

74. On the other hand, the essential security interest provision in the Eurosia BIT does not 

have a self-judging nature. In other words, the sanctions decided by Ocenian administrative 
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authorities need to be examined by the Tribunal. If the parties intended to produce regarding 

provision with a self-judging nature there would be a context of “which it considers” or any 

other statement that has the same meaning as can be seen in many bilateral investment agree-

ments including General Agreement on Trade and Tariffs (GATT) or BITs like USA-Bahrain 

BIT
50

. Article 15 contains no such language. The sanctions that are applied by Oceania thus 

are not exempt from review by international courts and tribunals. 

B.   Ocenia’s Actions are not Exempt Under Customary International Law 

75. Although it is a secondary source compared to investment treaties, the Respondent’s 

actions also do not fulfill the requirements of the non-precluded measures under customary 

international law. The most significant source of the defense of essential security interest is 

the Article 25 of the UN International Law Commission’s Draft Articles on Responsibility of 

States for Internationally Wrongful Acts, which is as follows: 

76. Necessity may not be invoked by a State as a ground for precluding the wrongfulness 

of an act not in conformity with an international obligation of that State unless the act: (a) is 

the only way for the State to safeguard an essential interest against a grave and imminent 

peril; and (b) does not seriously impair an essential interest of the State or States towards 

which the obligation exists, or of the international community as a whole.  

77. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: (a) the international obligation in question excludes the possibility of invok-

ing necessity; or (b) the State has contributed to the situation of necessity. 

78. In order for a state to ground its necessity defense to avoid its responsibilities regulat-

ed by international agreements, all conditions mentioned above should be satisfied. However, 

the Respondent failed to meet any of them. 

i. The sanctions that made the investment of the Claimant worthless was not the 

only way for Respondent to avoid a Grave and Imminent Peril 

79. The basic intention for necessity defense is to provide survival of the state against 

threats.
51

 However the Respondent introduced very heavy sanctions against the Rocket 

Bombs just because of the citizenship of Peter Explosive including a ban on business opera-

                                                           
50

 The related provision of the Treaty is as follows: “[t]his treaty shall not preclude a party from applying 

measures which it considers necessary for the fulfillment of its obligations with respect to international peace 

and security or the protection of its own essential security interests.” 
51

 Continental Casualty Company v. The Argentine Republic, ICSID Case No. ARB/03/9, Award, para. 163-164. 



21 
 

tion and suspension the existing ones.
52

 Moreover, Ocenia’s actions were not also necessary 

to maintain international peace or security. Even if a state does not think of lawfulness of an-

other state’s action, the harsh sanctions cannot be excused under international law, for “the 

measures taken must not merely be such as tend to protect the essential security interests of 

the party taking them, but must be ‘necessary’ for that purpose.”
53

 

 

ii.  The Sanctions Impaired Essential Interest of Euroasia 

80. Most of the residents of Fairyland territory are  of Euroasian origin as historically it 

was a part of Euroasia.
54

 Euroasia did not annex the Fairyland territory by force, contrarily the 

people of the said territory wanted to use their self-determination right which is recognized by 

international law. Moreover The UN Security Council has not been able to agree on any 

Resolution with respect to its status.
55

 In this respect, the attitude of the Respondent does 

serve to neither essential interest of Euroasia or international community. 

81. Furthermore, the question of Fairyland is a mere curious legal question rather than a 

military one. Even if Rocket Bombs stop providing weapons to Euroasia, this would not end 

the debatable situation in the Fairyland territory. If the United Nations decides that the said 

annexation is a breach of the international law Euroasia would stop its action as soon as pos-

sible given the fact that the annexation was rather peaceful and bloodless
56

. 

82. It is regretful that Ocenia attempted to take advantage of this situation and indirectly 

expropriated Peter Exclusive’s investment without legal reason.  
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V.  PRAYER FOR RELIEF 

 

83.    For the foregoing reasons, Peter Explosive hereby requests: 

(1) orders adjudging and declaring: 

(a) that Ocenia has violated Article 2.2 of the Euroasia BIT, by failing to accord to Peter Ex-

plosive’s investment "fair and equitable treatment"; 

(b) that Ocenia has violated Article 3 of the Euroasia BIT, by failing to ensure that 

Peter Explosive’s investment "shall enjoy full protection and security"; 

(c) that Ocenia has violated the International Law, by failing to ensure that 

Peter Explosive’s investment shall not be accorded treatment less than that required by inter-

national law 

(d) that Ocenia has violated Article 2.3 of the Euroasia BIT, by impairing 

 Peter Explosive’s investment "by arbitrary or discriminatory measures"; 

 (e) that Ocenia has violated Article 4 of the Euroasia BIT by unlawfully expropriating Peter 

Explosive’s investment: 

(i) without public purpose; 

(ii) in a discriminatory manner; or 

(iii) not in accordance with due process of law  

(f) that Ocenia has violated Article 3 of the Euroasia BIT by expropriating CIOC's 

investment without payment of prompt, adequate and effective compensation; or 

(g) that Ocenia has violated its legal obligations under customary international law, 

Ocenian law and the Euroasia BIT; 

(2) an order directing Ocenia to pay to Peter Explsoive the sum of USD 120 million, being 

damages or compensation for the violations listed in sub-paragraphs (a) to (g) above and de-

termined by reference to the "fair market value" of Peter Explosive’s investment as at 11 Sep-

tember 2015, in "freely realizable" and "freely transferable" currency; 
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 (3) an order directing Ocenia to pay to Peter Exposive interest on that: sum of USD 120 mil-

lion, at the rate of 2 per annum, compounded quarterly, being a "commercially reasonable rate 

on interest", calculated from 11 September 2015 to the date of award; 

(4) an order directing Ocenia to pay to Peter Explosive such monetary damages as the Tribu-

nal considers reasonable in all the circumstances for the moral, non-material damage done to 

Peter Explosive; 

(5) an order directing Ocenia to pay all costs incurred in connection with these arbitration 

proceedings, including the costs of the arbitrators and of ICC, as well as legal and other ex-

penses incurred by Peter Explosive including the fees of its legal counsel, experts and con-

sultants on a full indemnity basis, plus interest thereon at a reasonable rate from the date on 

which such costs are incurred to the date of payment; and 

(6) such other relief as the arbitral tribunal may deem just and proper. 

 


