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STATEMENT OF FACTS 

 

THE PROVINCE OF FAIRYLAND (“FAIRYLAND”) 

 

1. Historically, the territory of the Republic of Euroasia (“Euroasia”) included the region of 

Fairyland (¶14, PO1) – a Euroasian-speaking province whose residents are mostly of Euroasian 

origin (¶9, PO3). With the outbreak of the World War in 1914, the region was dismembered 

from its motherland and was subsequently annexed by the Republic of Eastasia (“Eastasia”) (¶9, 

PO3). This annexation stripped Fairyland residents of its Euroasian nationality and its people 

were thrust with Eastasian nationality (¶4, PO2). 

 

2. Despite being separated from Euroasia for more than a hundred years, the residents of 

Fairyland still exhibited strong association with Euroasia and have failed in identifying 

themselves with Eastasia (¶14, PO1). On August 2013, exercising their right to self-

determination and constitutional rights under the Eastasian Constitution, Fairyland authorities 

resolved to hold a referendum concerning: (1) secession from Eastasia and (2) re-unification with 

Euroasia (¶14, PO1; ¶2, PO2).  

 

3. On 1 November 2013, the outcome of the Referendum was in favor of both secession and 

annexation (¶7, PO3) and at that point, Fairyland had become a State independent from Eastasia. 

In the exercise of its sovereignty as an independent state, Fairyland sought for its peaceful re-

unification with Euroasia – an act subsequently accepted by Euroasia (¶14, PO1). Consequently, 

Euroasia bestowed Fairyland citizens with Euroasian nationality under Euroasian laws (¶4, PO2).   

 

4. The re-unification enjoyed support and recognition by members of the international 

community (¶16, PO1). 

 

ROCKET BOMBS LTD. (“ROCKET BOMBS”) 

 

5. Rocket Bombs, located in the poor town of Valhalla within the Republic of Oceania 

(“Respondent”) (¶3, PO1), was a non-operational and decrepit arms-producing company when 
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Peter Explosive (“Claimant”) purchased 100% of its shares in February 1998 (¶2, PO1). On 

July 1998, in order to commence arms production, the National Environment Authority of 

Oceania (“NEA”) issued an environmental license in its favor (¶6, PO1). 

 

6. For approximately sixteen years, Claimant employed residents from Valhalla and contracted a 

number of Oceanian suppliers (¶11, PO1). Rocket Bombs had become a very prosperous 

company and one of the largest arms producers in Respondent’s territory. In fact, Claimant 

opened several new factories and accommodated several clients (¶12, PO1), giving rise to a 

significant improvement in the Valhallan local economy (¶12, PO1). 

 

7. The prosperous conduct of business came to a complete halt on 1 May 2014 when Respondent 

issued an Executive Order on Blocking Property of Persons Contributing to the Situation in the 

Republic of Eastasia (“E.O.”) (¶16, PO1). The measures under the E.O. were applied to and 

against Claimant (¶17, PO1), without prior notice or hearing. Claimant, who regularly supplied 

arms to Euroasia for more than 15 years, happened to be the only company in the arms 

production sector that was adversely affected by the E.O. (¶6, PO2). 

 

8. The E.O. resulted in sudden and forced cancellations of all Oceanian companies contracting 

with Rocket Bombs leading to Rocket Bomb’s operational paralysis (¶17, PO1). As it was cut off 

from its supplies, Rocket Bombs failed to comply with its deliverables  (¶17, PO1). 

 

9. Since the E.O. was issued without prior notice or hearing, Claimant was unable to make 

necessary business adjustments to protect his investment from the guaranteed losses. Claimant’s 

shares rapidly decreased in value (¶17, PO1). Claimant was unable to conduct or sell his business 

(¶17, PO1). 

 

THE AGREEMENT BETWEEN THE REPUBLIC OF OCEANIA AND THE REPUBLIC OF EUROASIA 

FOR THE PROMOTION AND RECIPROCAL PROTECTION OF INVESTMENTS (“EUROASIA BIT”) 

 

10. In light of the arbitrary measures enacted by Respondent, Claimant as a foreign investor 

invokes his corresponding rights under the Euroasia BIT (Req. for Arb.). 
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11. Resigned that any attempt at amicable settlement has now become futile and after due 

compliance with the jurisdictional requirements (¶4, PO3), Claimant filed the Request for 

Arbitration on 11 September 2015 (Req . for Arb.). 
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ARGUMENTS 

 

12. Prefatorily, Claimant submits that the Arbitral Tribunal could and should exercise its 

jurisdiction over the dispute (I). Further, despite Respondent’s claims, its conduct with respect to 

the E.O. constitutes illegal expropriation (II). Thus, Claimant is entitled to compensation in the 

amount of $120 Million with interest from the date of the award (III). 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE, AS CLAIMANT IS A NATIONAL OF 

EUROASIA (A), HE COMPLIED WITH THE PRE-ARBITRAL STEPS (B), AND IN ANY EVENT, HE MAY 

RELY ON THE DISPUTE SETTLEMENT PROVISION OF THE AGREEMENT BETWEEN THE REPUBLIC 

OF OCEANIA AND THE REPUBLIC OF EASTASIA FOR THE PROMOTION AND RECIPROCAL 

PROTECTION OF INVESTMENTS (“EASTASIA BIT”) (C). FURTHER, CLAIMANT’S CLAIMS ARE 

ADMISSIBLE AS HIS INVESTMENT ENJOYS PROTECTION (D). 

 

A. Claimant may invoke the Euroasia BIT, as he is an investor contemplated under Article 

1.1 of the said BIT. 

 

13. Article 31.1 of the Vienna Convention on the Law of Treaties (“VCLT”) provides that 

treaties are to be interpreted in good faith in accordance with the ordinary meaning to be given to 

the terms thereunder in their context. The International Court of Justice (“ICJ”) held that  “If the 

relevant words in their natural and ordinary meaning make sense in their context, that is an end 

of the matter”1. Applying such rule of interpretation: an “investor” under Article 1.2 of the 

Euroasia BIT in relation to an “investment” is “any natural or legal person of one Contracting 

Party investing in the territory of the other Contracting Party.”2 Claimant is clearly an investor 

protected by the Euroasia BIT because he invested in the territory of Respondent (¶2, PO1) (i), a 

Contracting Party to the Euroasia BIT. He is also a national of Euroasia (¶4, PO2) (ii), the other 

Contracting Party to the Euroasia BIT. Therefore, under the Euroasia BIT, Claimant is an 

investor who may invoke the BIT’s protection. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Guinea-Bissau v. Senegal, ¶48. 
2 Euroasia BIT, Art. 1.2. 
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i. Claimant invested in the territory of Respondent. 

 

14. Under the Euroasia BIT, “investment” includes “shares of companies or any other form of 

participation in a company.”3 Here, Claimant’s 100% ownership of shares in Rocket Bombs, a 

company incorporated and located in Respondent’s territory (¶2, PO1), is an investment, as 

defined under the Euroasia BIT.4 

 

15. Claimant’s investment likewise meets the test in Salini v. Morocco.5 Pursuant to the Salini 

test, there is an investment when there is: (i) a substantial commitment (ii) for a certain duration, 

(iii) which entails an assumption of risk, and (iv) [such investment] is significant for the host 

state's development.6 All these requirements are present.  

 

16. First, Claimant made a substantial commitment through his financial contributions and his 

industrial efforts. He procured a license (¶6, PO1) and entered into a great number of contracts 

(¶12, PO1), enabling Rocket Bombs to become a very prosperous company (¶12, PO1) for a 

certain duration from 1998 (¶12, ¶15, PO1). Considering that Rocket Bombs was previously a 

decrepit company, with no license to operate and suffering through a downtime in arms 

production (¶2, PO1) there was an assumption of risk on the part of Claimant when he decided to 

purchase 100% of Rocket Bombs’ shares in 1998 (¶2, PO1). Finally, Claimant's investment 

significantly contributed to Respondent’s development (¶12, PO1). In fact, in 1999 alone, several 

jobs were already generated, resulting in the rehiring of old and new employees (¶10, ¶11, PO1). 

 

ii. Claimant is a national of Euroasia, as he has been recognized as such by Euroasia through 

the Citizenship Act (¶4, PO2) (a), consistent with international law (b). Further, in any case, 

Euroasia is the State to which Claimant shares an effective link (c).  

 

a. Claimant is a Euroasian national under Euroasia’s domestic laws. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 Euroasia BIT, Art. 1.1. 
4 Euroasia BIT, Art. 1.1. 
5 Salini v. Morocco, ¶52. 
6 Salini v. Morocco, ¶52. 
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17. Article 1.2.a of the Euroasia BIT defines an investor as “any natural person having the 

nationality of either Contracting Party in accordance with its laws.”7 Nationality, in turn, is 

acquired from a Contracting Party through the application of a State’s domestic laws.8 Under 

customary international law (“CIL”), as codified in the Hague Convention on Certain Questions 

Relating to the Conflict of Nationality Laws (“Hague Convention”),9 “[i]t is for each State to 

determine under its own law who are its nationals.”10 Thus, it is purely within Euroasia’s 

sovereign prerogative to determine, through the application of its domestic laws, who its 

nationals are. This, Euroasia had done by granting Claimant Euroasian nationality on 23 March 

2014, through its Citizenship Act (¶4, PO2).  

 

18. In Soufraki v. United Arab Emirates,11 the Tribunal held Certificates of Nationality – both of 

which Claimant possesses in the form of an identity card and a passport (¶4, PO2) - issued by a 

State are prima facie evidence of nationality.12 The evidentiary weight of the Certificates of 

Nationality proving Claimant’s Euroasian citizenship can only be overcome by “convincing and 

decisive evidence” establishing that Claimant’s “acquisition of nationality was fraudulent or at 

least resulted from a material error.”13 However, such circumstances fail to obtain. First, 

Claimant could not have obtained Euroasian nationality in a fraudulent manner as it was the 

Euroasian authorities themselves that recognized Claimant as a Euroasian national (¶4, PO2). 

Second, the facts are bereft of any indication that the acquisition of nationality resulted from a 

material error. 

 

b. Claimant’s acquisition of Euroasian nationality is consistent with international law. 

 

19. Respondent’s refusal to recognize Claimant’s nationality has no legal basis. The valid 

secession of Fairyland from Eastasia (b.1) resulted in the lawful annexation of Fairyland to 

Euroasia (b.2), and thus triggered the operation of the rules on succession of States (b.3). 

 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7 Euroasia BIT, Art. 1.2.a. 
8 ICSID Convention, Art. 25.2. 
9 Siag v. Egypt, ¶143. 
10 Hague Convention, Art.1. 
11 Soufraki v. U.A.E.,  ¶63. 
12 Soufraki v. U.A.E.,  ¶63. 
13 Micula v. Romania, ¶¶94-95. 
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b.1. The secession of Fairyland from Eastasia is valid, as it is a lawful exercise of the Fairyland 

people’s right to self-determination, within the legal framework of Eastasia. 

 

20. Respondent’s entire argument is hinged on the alleged invalidity of the secession of 

Fairyland from Eastasia. Respondent’s argument, however, is bereft of any factual and legal 

basis. No less than Article 1.2 of the Charter of the United Nations (“UN Charter”)14 and 

Articles 1 of the International Covenant on Civil and Political Rights (“ICCPR”)15 and the 

International Covenant on Economic, Social, and Cultural Rights (“ICESCR”)16 recognize and 

protect a people’s right to self-determination. The respect for a people’s right to self-

determination entails the “need to pay regard to the freely expressed will of people.”17 Given the 

international community’s recognition of self-determination as a fundamental human right,18 the 

right of self-determination enjoys an erga omnes character,19 making all States legally interested 

in its protection.20 

 

21. It is incontestable that Fairyland residents constitute a “people” that make up a self-

determination unit. Owing to the inherent right of a people to self-determination, the claim of a 

particular group to constitute a “people” as a self-determination unit is often unchallenged.21 

Despite Respondent’s attempt to deprive Fairyland people of their recognition as a “people”, the 

latter have clearly exhibited the seven indicators of what constitutes a “people” as provided by 

the United Nations Educational, Scientific, and Cultural Organization (“UNESCO”), viz: 

common history, common ethnic identity, cultural homogeneity, linguistic unity, common 

ideological affinity, territorial connectedness, and a common economic life. 22  These 

characteristics of commonality are present in Fairyland residents, as they share a common 

historical experience, Euroasian ethnicity, and Euroasian language (¶9, PO3) within a defined 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14 UN Charter, Art. 1.2. 
15 ICCPR, Art.1. 
16 ICESCR, Art.1. 
17 Western Sahara, ¶59. 
18 Cassese 140. 
19 East Timor, ¶29 
20 Barcelona Traction, ¶33. 
21 Kosovo Report. 
22 UNESCO 7. 
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Fairyland territory (¶14, PO1), making them a self-determination unit separate from the 

homogenous Eastasian identity, to which they do not identify themselves with (¶14, PO1). 

 

22. As a people, Fairyland residents must be able to exercise their right of internal self-

determination, and this includes the ability to freely determine their political status and freely 

pursue their economic, social, and cultural development.23 The right to self-determination, being 

“fundamental and universal”,24 States – including Eastasia – are prohibited from impeding on the 

exercise of this right. However, such right of internal self-determination has been frustrated by 

Eastasia’s alien subjugation. 

 

23. Fairyland was a part of Euroasian territory (¶14, PO1) prior to the World War in 1914 (¶9, 

PO3), It was dismembered from Euroasia in 1914 as a result of the outbreak of the war (¶9, 

PO3). If Fairyland found itself off and isolated from its motherland, Euroasia, this was due to the 

effect of Eastasia’s acquisition of Fairyland in 1918 (¶4, PO2) in the wake of the of the World 

War (¶9, PO3). Fairyland people’s fate was thrust upon them by sheer historical accident, not 

through a free expression of the people’s determination.   

 

24. Notwithstanding almost a hundred years of separation (¶4, PO2), Fairyland people still do 

not identify with Eastasia, and instead embody strong connections with Euroasia (¶14, PO1). 

These facts show that Eastasia has completely failed in assimilating and incorporating the 

Fairyland people in Eastasian politics, culture, society, and economy. Thus, despite several 

opportunities over the past hundred years (¶4, PO2), Eastasia has failed to fully represent all 

peoples within its territory, as Fairyland people continue to experience being under alien 

subjugation, rather than sharing in the Eastasian identity (¶14, PO1). 

 

25. International law recognizes secession as an exceptional remedy for people who have been 

denied the right of internal self-determination,25 and are thus “subject to alien subjugation, 

domination, and exploitation.”26 Secession accords a people denied of its right to internal self-

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
23 Secession of Quebec, ¶126. 
24 Cassese 140. 
25 UNGA Res. 2625, Principle 5.4. 
26 Secession of Quebec, ¶126. 
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determination, a mode of implementing such right when the State fails to act consistently with its 

erga omnes obligation to respect a people’s right to self-determination.27 Hence, the Fairyland 

people had valid justification to effect secession through the referendum held on 1 November 

2013 (¶14, PO1). 

 

26. The referendum was an exercise of Fairyland’s Constitutionally guaranteed right under the 

Eastasian Constitution, which allows regional referendums for “matters within the exclusive 

competence” of a province (¶2, PO2). Secession is a matter within Fairyland’s exclusive 

competence, as it is the exceptional remedy “designed to ensure the free expression of the will of 

the people”28 to prevent pressure or influence from those outside their territory. 

 

27. The outcome of the Fairyland referendum operated as a unilateral declaration of its secession 

from Eastasia and its intention to reunite with Euroasia. In the Kosovo Advisory Opinion,29 the 

Court held that a unilateral declaration of independence is not prohibited under international law, 

provided such declaration of independence was not accomplished in violation of jus cogens.30 

The referendum did not violate jus cogens, as it finds lawful justification under international law 

within the legal framework of Eastasia.31 Hence, the referendum resulted in the independence of 

Fairyland from Eastasia. 

 

28. Further, prior and posterior to the secession, Eastasia failed to assert its sovereign claim 

against the local discontent of Fairyland residents (¶14, PO1), and it thereby acquiesced to the 

secession.32 It neither sent national government agents nor armed forces to prevent or reverse the 

secession (¶14, PO1).  Eastasia’s failure to make a timely protest against the referendum, despite 

being fully aware of Fairyland’s plans as early as August 2013 (¶14, PO1), operates as 

acquiescence to the secession.33 Eastasia’s acquiescence is tacit consent,34 thus supporting the 

validity of Fairyland’s secession. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
27 UNGA Res. 2625, Principle 5; East Timor, ¶29. 
28 Western Sahara, ¶62. 
29 Kosovo. 
30 Kosovo, ¶81. 
31 Secession of Quebec, ¶83. 
32 Gulf of Maine, ¶130. 
33 El Salvador v. Honduras, ¶364. 
34 Gulf of Maine, ¶130. 
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b.2. As an independent State, Fairyland is fully capable of consenting to the annexation of 

Fairyland to Euroasia, thus such annexation was effected lawfully. 

 

29. As a result of secession, a territory may become an independent State,35 such as in the cases 

of South Sudan 36  and Kosovo. 37  Fairyland’s status as a State is also affirmed by the 

qualifications under the Montevideo Convention on the Rights and Duties of States 38  – 

permanent population, defined territory, government, and capacity to enter into relations with the 

other states.39 The Fairyland residents constitute a permanent population, with majority tracing 

their ethnicity or origin to Euroasia (¶14, PO1). Fairyland is a defined territory, having been 

originally part of Euroasia, but alienated after the outbreak of World War in 1914 (¶9, PO3). 

Fairyland authorities constitute an effective government, as it had played an active role in 

Fairyland affairs (¶14, PO1). Finally, Fairyland has the capacity to enter into relations with other 

States. This capacity is evidenced by the offer extended to and acceptance made by Eastasia, as 

regards intervention and annexation (¶14, PO1). 

 

30. The annexation of Fairyland to Euroasia was lawful, as it was not done through threat or use 

of force against Fairyland’s territorial integrity.40 The entry of the Euroasian armed forces on 1 

March 2014 was made through the invitation and consent of Fairyland (¶14, PO1), which had 

been acting pursuant to the will of the people expressed in the affirmative results of the 

referendum (¶7, PO3). Fairyland’s free consent is evidenced by the fact that the annexation was 

bloodless and peaceful (¶14, PO1), indicating a lack of forceful coercion on the part of Euroasia 

that may make such annexation unlawful. Fairyland’s request for intervention and Euroasia’s 

subsequent acceptance (¶14, PO1) are clear, thus, an agreement of annexation effectively took 

place between two sovereign entities. Consequently, since the annexation was lawful, following 

the Articles on the Responsibility of States for Internationally Wrongful Acts (“ASR”), “valid 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
35 UNGA Res. 2625, Principle 5.4. 
36 Dersso. 
37 Kosovo. 
38 Montevideo Convention, Art.1; Crawford Criteria 111. 
39 Montevideo Convention, Art.1. 
40 UN Charter, Art. 2.4. 
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consent by a Sate to the commission of a given act by another State precludes the wrongfulness 

of that act.”41 

 

31. In any case, even assuming the secession was ineffective, Eastasia consented to the 

annexation through its consistent acquiescence. Acquiescence has been considered as tacit 

recognition manifested by unilateral conduct, which may be interpreted as consent.42 Eastasia 

acquiesced to the annexation through its failure to exercise acts consistent with sovereignty.43 

Before, during, and even after the annexation, Eastasia failed to effectively enforce its opposition 

(¶14, PO1), unlike it had previously done during the multiple wars in the past (¶9, PO3).  

Contrary to its previous behavior, Eastasia did not send diplomatic agents or armed forces to 

prevent annexation (¶14, PO1), despite having ample time and opportunity, as it was fully aware 

of Fairyland and Euroasia’s plans of annexation prior to March 2014, through the public 

television broadcast of Euroasia (¶3, PO2) in January 2014, as well as the public results of the 

referendum of Fairyland in November 2013 (¶14, PO1). 

 

b.3. Following the lawful annexation, the rules on succession of States apply, allowing for 

Claimant’s Euroasian nationality under international law. 

 

32. State succession occurs when in a particular territory, there is sovereign change in the nature 

of a permanent displacement of power.44 As a result of state succession, a change in nationality 

follows.45 As Euroasia is party to the Vienna Convention on Succession of States in Respect of 

Treaties (“VCSS”) (¶8, PO2), the ILC Articles on Nationality of Natural Persons in relation to 

the Succession of States (“ILC Nationality Articles”), which codifies CIL, applies.46 

 

33. Article 20 of the ILC Nationality Articles codifies the state practice that following 

annexation,  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
41 ASR, Art. 20. 
42 Gulf of Maine, ¶130. 
43 Island of Palmas 829. 
44 Crawford Creation, 433. 
45 Crawford Creation, 433; Shaw 727. 
46 ILC Nationality Articles Commentary; ILC Nationality Articles, Preamble. 
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[T]he successor State shall attribute its nationality to the persons concerned 
who have their habitual residence in the transferred territory.47 

 

Hence, after the annexation on 23 March 2014, Euroasia recognized Claimant, a resident of 

Fairyland (¶2, PO1), as a Euroasian national in accordance with its laws (¶4, PO2). 

 

c. Even in cases of doubt as to Claimant’s nationality, Euroasian nationality prevails because of 

Claimant’s effective link to Euroasia. 

 

34. There is no conflict as regards the nationality of Claimant, as he had renounced Eastasian 

citizenship (¶2, PO3) prior to having acquired Euroasian citizenship (¶4, PO2). Article 9 of the 

ILC Nationality Articles provides that a successor State may make the attribution of its 

nationality dependent on the renunciation by the individual of the nationality of the predecessor 

State.48 Euroasia’s Citizenship Act allows for a Fairyland resident to become a Euroasian 

national, provided he is not a dual national (¶4, PO2).  

 

35. Claimant renounced his Eastasian nationality by communicating such intention and decision 

to the President of Eastasia (¶2, PO3). The International Law Commission (“ILC”) in drafting 

the ILC Nationality Articles recognized that it is the successor State that determines the issue on 

dual or multiple nationality, and whether such nationality requirements under its domestic laws 

were met.49 Respondent had accepted the voluntary renunciation of Eastasian citizenship made 

by Claimant, as it had recognized Claimant as a Euroasian national (¶4, PO2). The said 

acceptance and recognition by Respondent are consistent with Article 11 of the ILC Nationality 

Articles, which provides, “States concerned shall give consideration to the will of persons 

concerned.”50 Claimant manifested his free will to be a Euroasian national when he renounced 

his Eastasian citizenship (¶2, PO3) and when he acquired Euroasian citizenship (¶4, PO2), even 

if that meant not being able to directly access the more favorable dispute settlement provision of 

the Eastasia BIT. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
47 ILC Nationality Articles, Art. 20. 
48 ILC Nationality Articles, Art. 9. 
49 ILC Nationality Articles Commentary. 
50 ILC Nationality Articles, Art. 11. 
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36. As there is no conflict of nationality, the test of effective link should not be applied in this 

case.51 Further, the Tribunal in Micula v. Romania52 held that there is minimal support for the 

application of the effective link test in arbitration proceedings, considering that nationality is 

determined by the definition in the Bilateral Investment Treaty (“BIT”).53 However, even if this 

Tribunal were to apply the effective link test, Claimant is a Euroasian national as it is with 

Euroasia that he shares an effective link. 

 

37. In cases of conflicting nationalities, tribunals have ruled in favor of real and effective 

nationality that is based on “stronger factual ties between the person concerned and one of the 

State whose nationality is involved”.54 To this end, any conflict as to the nationality of Claimant, 

a Fairyland resident, must be resolved in favor of Euroasia to which he shares a legal bond based 

on a social fact of attachment.55 

 

38. There exists a social fact of attachment between Claimant and Euroasia, as Claimant does not 

identify with Eastasia (¶14, PO1), preferring to be reunited with Euroasia from which he traces 

his roots (¶4, PO2; ¶9, PO3). Such genuine connection is best manifested in the fact that 

Claimant acknowledges himself as a Euroasian national (Req . for Arb.), even if such would 

limit his access to the more favorable provisions of the Eastasia BIT.  

 

39. Hence, Claimant as a Euroasian national enjoys the presumption of the validity of his 

nationality.56 “The threshold to overcome some presumption is high.”57 Respondent has the 

burden of proving that “nationality was acquired in a manner inconsistent with international 

law,”58 as it is the party challenging it (Answer).59 To overcome such presumption of validity, 

Respondent must present a preponderance of evidence60 that the “acquisition of nationality was 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
51 Micula v. Romania, ¶99. 
52 Micula v. Romania, ¶100. 
53 Micula v. Romania, ¶100. 
54 Nottebohm 22-23. 
55 Nottebohm 22-23. 
56 Micula v. Romania, ¶87. 
57 Micula v. Romania, ¶87. 
58 Micula v. Romania, ¶87. 
59 Micula v. Romania, ¶87. 
60 Duke v. Ecuador, ¶130. 
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fraudulent or at least resulted from a material error.”61  In this case, the Record is bereft of any 

indication of fraud or material error surrounding Claimant’s acquisition of Euroasian nationality. 

Therefore, the presumption in favor of the validity of Claimant’s Euroasian nationality prevails. 

 

40. In any case, following Kompetenz Kompetenz, as codified under Article 16.1 of the United 

Nations Commission on International Trade Law Model Law,62 this Tribunal has the inherent 

power to decide on questions with respect to its own jurisdiction63 independent of the submission 

forwarded by Claimant.64 

 

B. Article 9 of the Euroasia BIT does not mandate exhaustion of domestic remedies as a 

condition precedent for the institution of arbitration proceedings (i). Claimant thus 

complied with the pre-arbitral steps under Article 9 of the Euroasia BIT as he had 

attempted at amicable settlement (ii). In any case, futility allows Claimant to institute 

arbitration proceedings (iii). 

 

i. The Euroasia BIT does not mandate exhaustion of domestic remedies. 

 

41. Following the VCLT rules of interpretation,65 a plain reading66 of Article 9 of the Euroasia 

BIT shows that it does not contain any provision expressly requiring domestic proceedings as a 

condition for the Tribunal’s jurisdiction. Consequently, resort to domestic courts is merely an 

option accorded to the investor, considering that the plain text of Article 9.2 provides that the 

dispute “may be submitted to the competent judicial or administrative courts.”67 Further, any 

reservation to a Party’s consent “must be contained in the instrument in which such consent is 

expressed,”68 in the absence of a provision mandating domestic court proceedings, Claimant is 

not required to pursue such option domestically before initiating international arbitration.69 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
61 Micula v. Romania, ¶95. 
62 Model Law, Art. 16.1. 
63 Bermann 13. 
64 Model Law. 
65 VCLT, Art. 31. 
66 VCLT, Art. 31. 
67 Euroasia BIT, Art. 9.2. 
68 Generation Ukraine v. Ukraine, ¶13.5. 
69 Generation Ukraine v. Ukraine, ¶13.5. 
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ii. Claimant complied with the pre-arbitral step under Article 9.1, when he attempted at 

amicable settlement. 

 

42. Article 9.1 requires Claimant to exert his best efforts in attempting to settle the dispute 

through amicable consultation70 and this, Claimant had done so. On 23 February 2015, he 

notified the Ministry of Foreign Affairs of Oceania, as well as the Ministry of Finance, Ministry 

of Defense, and Ministry of Environmental Protection of the dispute (¶4, PO3). In the 

notification, Claimant invited Respondent to enter into negotiations, and manifested that should 

there be a failure to negotiate, he would proceed to initiate arbitration proceedings (Req. for 

Arb.).  

 

43. The decisive question in determining compliance with the pre-arbitral steps is whether the 

State was given sufficient opportunity to redress the problem.71 Respondent received the 

notification through its government agents (¶4, PO3), and was thus given ample opportunity to 

reach a settlement with Claimant, yet it failed to exert such efforts. The inaction of Respondent’s 

government agents is attributable to Respondent itself,72 as it is bound by the failure to take steps 

towards negotiation when such was evidently called for.73 

 

44. Claimant filed the Request on 11 September 2015 (Req. for Arb.), over six months from 

Claimant’s notification (¶4, PO3) and over sixteen months from the origin of the dispute on 1 

May 2014, the promulgation of the E.O. (¶16, PO1). Within the said period, Respondent refused 

to act on Claimant’s proposal for negotiations. Hence, as affirmed in the Record, Claimant is 

considered to have complied with the requirement to attempt at amicable settlement (¶4, PO3). 

 

iii. In any case, given that further domestic proceedings would have been futile, Claimant may 

resort to arbitration. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
70 Teinver v. Argentina, ¶108. 
71 Burlington Resources v. Ecuador, ¶315. 
72 ASR, Art.4. 
73 U.S.A. v. Iran, ¶63. 
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45. Requiring parties to first initiate domestic proceedings would be “nonsensical from a 

practical point of view.”74 Such requirement is inimical to the purpose of BITs to provide 

assurance to investors that investment disputes “would not be subject to the perceived hazards of 

delays and political pressures of adjudication in national courts.”75 Further delay is prejudicial to 

Claimant, as he continues to experience significant losses in Rocket Bombs due to a paralysis in 

operations (¶17, PO1). “The futility of local remedies constitutes an exception to the duty of 

having recourse” to domestic proceedings.76 The circumstance of futility enables Claimant to 

validly invoke this Tribunal’s jurisdiction. 

 

46. The Euroasia BIT Preamble recognizes “the importance of providing effective means of 

asserting claims and enforcing rights with respect to investments.”77 Proceeding to domestic 

judicial or administrative bodies would not provide Claimant with an effective means of 

asserting his claim and enforcing his investment rights because of the limited powers and 

remedies in the Oceanian Constitutional Tribunal (“Constitutional Tribunal”) (a), the 

Constitutional “Tribunal’s historic deference to the executive branch in the conduct of foreign 

policy” (¶6, PO3) (b), the “extremely lengthy process” (¶6, PO3) of Constitutional Tribunal 

proceedings (c), and the unlikelihood of the President reversing her own executive act (d).  

 

a. The Constitutional Tribunal has limited powers and remedies, thus, it is not an effective 

dispute settlement mechanism. 

 

47. The claim of Claimant brought under the Euroasia BIT “may not be adjudicated by the 

Oceanian national courts” neither under its domestic laws nor under international laws (¶5, PO3). 

The Tribunal in Tecmed v. Mexico78 recognized the limitations of domestic adjudication from the 

standpoint of investor protection.79 The Constitutional Tribunal is thus “not in a position to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
74 Plama v. Bulgaria, ¶224. 
75 Gas Natural SDG v. Argentina, ¶29. 
76 Ambiente Ufficio v. Argentina, ¶603. 
77 Euroasia BIT, Preamble. 
78 Tecmed v. Mexico, ¶¶119-120. 
79 Tecmed v. Mexico, ¶¶119-120. 



 17 

adequately address the present dispute within the framework of [Respondent’s] domestic legal 

system.”80 

 

48. Given the limited powers of the Constitutional Tribunal, it is the function of this Arbitral 

Tribunal to examine whether an act of Respondent State violates the BIT “in light of its 

provisions and of international law.”81 In fact, Article 9.7 of the Euroasia BIT mandates the 

Arbitral Tribunal to  

[D]ecide the dispute in accordance with the laws of the Contracting Party 
involved in the dispute – including its rules on conflict of laws, the 
provisions of this Agreement, the terms of any possible specific agreement 
concluded in relation to the investment as well as with the applicable 
principles of law.82  

 

49. Further, the Constitutional Tribunal only “has the power to set aside any legal act, including 

an E.O., if it finds it unconstitutional” (¶6, PO3). However, other than setting aside the E.O., the 

Constitutional Tribunal is not empowered to award compensation (¶6, PO3). Hence, Claimant 

cannot be given the remedy he seeks (Req. for Arb.). 

 

b. The “Tribunal’s historic deference to the executive branch in the conduct of foreign policy” 

(¶6, PO3) manifests the futility of seeking relief in domestic court proceedings. 

 

50. The fear of a lack of impartiality in domestic court proceedings is often associated with 

“judicial loyalty” to the State83 especially when large amounts of money are involved. Apart 

from the historically known judicial deference to the executive branch (¶6, PO3), Claimant’s fear 

of a lack of impartiality is further driven by the following circumstances. First, Respondent’s 

refusal to respond to Claimant’s invitation to negotiate (¶4, PO3) creates a reasonable fear that 

Respondent is intentionally delaying dispute resolution, and could use domestic court 

proceedings to further prolong the dispute as it often takes up to three or four years for the 

Oceanian Constitutional Tribunal to strike down any legal act it considers unconstitutional (¶6, 

PO3). Second, Claimant had already suffered, and continues to suffer, deprivation of due process 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
80 Ambiente Ufficio v Argentina, ¶625. 
81 Tecmed v. Mexico, ¶¶119-120. 
82 Euroasia BIT, Art. 9.7. 
83 Dolzer & Schreuer 235; Born Ch.1, Sec.1.02(A). 
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in the way by which Respondent treats Claimant’s investments. This, together with the 

Constitutional Tribunal’s “historic deference to the executive branch” (¶6, PO3) justifies 

Claimant’s fear of being denied due process and a fair trial in domestic court proceedings. 

Finally, there is a risk of trial by media,84 considering the public outrage generated by the 

pending criminal proceedings against Claimant (¶19, PO1). Hence, “it seems rather unlikely that 

[the Constitutional Tribunal] would set aside the E.O.” (¶6, PO3). 

 

c. The “extremely lengthy process” (¶6, PO3) of Constitutional Tribunal proceedings would be 

dilatory and prejudicial to Claimant. 

 

51. The setting aside of the E.O. entails an “extremely lengthy process” (¶6, PO3) in the 

Constitutional Tribunal. Such process would be completed in three to four years (¶6, PO3), 

which is beyond the twenty-four month waiting period provided for in Article 9.3 of the Euroasia 

BIT.85  As such, it would be futile to have Claimant to proceed to domestic courts for the sole 

purpose of completing the waiting period, even if it is already known that resolution of a 

complex investment dispute is unlikely within twenty-four months.86 Hence, following the ruling 

in Ambiente Ufficio v. Argentina,87 futility exists in this case to justify proceeding to arbitration. 

 

d. The unlikelihood of the President reversing the E.O. makes the administrative remedy futile. 

 

52. While it is true that the Oceanian Code of Administrative Procedure formally allows for the 

reconsideration of sanctions imposed by the issuing authority (¶10, PO3), such remedy would 

have still been futile considering that it is Respondent’s President that is given the authority to 

reconsider (¶10, PO3). Reconsideration by the President is futile, as she has broken off 

diplomatic ties with Euroasia (¶6, PO2) and publicly opposed the peaceful reunification of 

Fairyland with Euroasia (¶16, PO2). 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
84 Born, Ch.1, Sec.1.02(H). 
85 Euroasia BIT, Art. 9.3. 
86 Dolzer & Schreuer 266; Ambiente Ufficio v Argentina, ¶604. 
87 Ambiente Ufficio v. Argentina, ¶604. 
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53. The totality of the above circumstances warrants Claimant’s initiation of arbitration 

proceedings, as domestic proceedings would be futile and dilatory.88 “There is no obligation to 

pursue improbable remedies”89 which offer “no possibility of redressing the situation.”90 Hence, 

for Claimant’s claims to be effectively asserted and his investment rights to be protected, 

pursuant to the object of the Euroasia BIT,91 proceeding to arbitration is warranted. 

 

C. In any case, Claimant may invoke Article 8 of the Eastasia BIT through the application 

of the Most Favoured Nation (“MFN”) clause of the Euroasia BIT. 

 

54. Pursuant to the MFN clause embodied in Article 3 of the Euroasia BIT, “activities related to 

such investments and to such other investment matters regulated by this Agreement”92 must be 

accorded “treatment that is no less favorable than that accorded to… investors from third-party 

countries.”93 Hence, as dispute settlement is an investment matter (i), Claimant can invoke the 

more favorable treatment of dispute settlement in the Eastasia BIT (ii). 

 

i. “Other investment matters” includes dispute settlement, which falls within the scope of 

application of the Euroasia BIT. 

 

55. Following the principle of ejusdem generis (“of the same kind or nature”), 94  “other 

investment matters”95 are of the same kind as “activities related to such investments.”96 As held 

by the Tribunal in Siemens v. Argentina,97 the “phrase ‘activities related to investments’ [is] 

sufficiently wide to include settlement of disputes.”98 Hence, “other investment matters”99 to 

which the MFN clause may be invoked must include dispute settlement. 
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56. Contrary to what Respondent would have this Tribunal believe, dispute settlement is an 

investment matter, and not merely a procedural device.100 As recognized in Maffezini v. Spain,101 

this is due to the inextricable relation of dispute settlement to protection of investments.102 Such 

extent of dispute settlement provisions is also affirmed in the Euroasia BIT Preamble, as the 

Contracting Parties recognized the “importance of providing effective means of asserting claims 

and enforcing rights with respect to investments” through international arbitration.103 

 

57. Further, the intention of the Contracting Parties to include dispute settlement within the 

application of the MFN clause is manifested in Article 3.2 of the Euroasia BIT. Article 3.2 

contains an exhaustive list of matters excluded from the application of the MFN clause, which 

includes “advantages and privileges accorded by either Contracting Party to any third 

country…”104  

 

58. Several tribunals have upheld the application of the principle of expressio unius est exclusio 

alterius (“the express mention of one thing excludes all others”),105 such that absent any express 

mention of dispute settlement among the exhaustive matters excluded in Article 3.2, dispute 

settlement provisions of another BIT may be invoked by the investor through the MFN clause.106 

Hence, Claimant may invoke Article 8 of the Eastasia BIT, as dispute settlement had not been 

excluded from the application of the MFN clause through Article 3.2 of the Euroasia BIT.107 

 

59. In any case, Tribunals have held that investors may rely on the MFN clause to invoke the 

most favorable dispute settlement clause of another treaty.108 As held by the tribunal in Gas 

Natural v. Argentina,109  

Unless it appears clearly that the state parties… settled on a different 
method for resolution of disputes that may arise, MFN provisions in BITs 
should be understood to be applicable to dispute settlements.110 
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ii. Claimant may proceed to arbitration, following Article 8 of the Eastasia BIT. 

 

60. In this case, Claimant invokes Article 8 of the Eastasia BIT (Req. for Arb.), which provides, 

“If the dispute cannot be settled amicably within six months, it shall… be submitted to 

arbitration.”111 Tribunals have recognized the waiting period as procedural, as “its purpose is not 

to impede or obstruct arbitration proceedings, where such settlement is not possible.”112  

 

61. Claimant has complied with the requirements of Article 8 of the Eastasia BIT (¶4, PO3), as 

no amicable settlement has been reached and more than six months had already lapsed since 

Claimant attempted at amicable settlement through the notice sent on 23 February 2015 (¶4, 

PO3). As Claimant’s Request for Arbitration (“Req. for Arb.”) meets the requirements for the 

institution of arbitration proceedings, this Tribunal has jurisdiction. 

 

D. Claimant’s investment is protected under the Euroasia BIT, as he is not subject to the 

requirement of clean hands (i), and in any case, Claimant’s investment was made in 

accordance with Respondent’s laws (ii). Hence his claims are admissible. 

 

i. At the outset, clean hands is not a requirement for the Tribunal to admit Claimant’s claims. 

 

62. Respondent asserts that should Claimant access the dispute settlement provision of the 

Eastasia BIT through the MFN clause of the Euroasia BIT, the Eastasia’s BIT clean hands clause 

would apply to him, such that investments must be made “in accordance with the laws and 

regulations” of the host State (Answer). However, Respondent cannot invoke the MFN clause to 

require Claimant to comply with the clean hands clause. 

 

63. The purpose of the MFN clause is for each Contracting Party to the Euroasia BIT to accord 

to investments made by investors of the other Contracting Party treatment that is no less 
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favorable than that accorded to its own investors or investors from third-party countries.113 It is 

the investor – Claimant in this case – who is given the right to invoke the most favorable 

treatment available to the protection of his investment.114 The effect of the MFN clause is to 

widen the rights of investors, and not to limit them through the provisions of other BITs.115 

 

64. Hence, Respondent cannot use the MFN clause to make the definition of an investment under 

Article 1.1 of the Eastasia BIT apply to Claimant’s investment in Rocket Bombs, as such is less 

favorable than the definition under Article 1.1 of the Euroasia BIT which does not contain a 

clean hands clause.  

 

65. The non-applicability of the requirement is affirmed through the inconsistent practice by 

courts and tribunals. At most, “some support for the doctrine can be found in dissenting opinions 

in certain ICJ cases.”116 

 

ii. In any case, Claimant’s investment was made in accordance with Respondent’s laws, and 

therefore such complies with the clean hands doctrine. 

 

a. Claimant investment was made in accordance with Respondent’s laws. 

 

66. As held in Teinver v. Argentina,117 “the critical time period for determining an investment’s 

legality is the time the investment was made.”118 Claimant’s investment was made in February 

1998 when he acquired Rocket Bombs shares (¶2, PO1). The record is bereft of any indication of 

illegality surrounding Claimant’s acquisition of shares. Hence, as such investment was made in 

accordance with Respondent’s domestic laws, it is granted protection.  

 

67. Claimant’s investment continued to be in accordance with Respondent’s laws, as he did not 

commence operations without first obtaining a license from the National Environment Authority 
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of Oceania (“NEA”), as required by the Environment Act 1996 (“Environment Act”) (¶4, 

PO1). By obtaining a license, the company obtained the legal rights for the commencement of 

arms production (¶1, PO2). Claimant could not have and would not have commenced operations 

without Respondent’s issuance of a license, as such is required under the Environment Act (¶4, 

PO1). 

 

b. Respondent is precluded from imputing bad faith to Claimant’s investment, since the latter 

merely relied on Respondent’s representations. 

 

68. In the case of Metalclad v. United Mexican States,119 the Tribunal considered the fact that the 

investor “was led to believe, and did believe, that the permit allowed for the… operation”120 of 

its business since it had been “relying on the representations of the federal government.”121 

When NEA issued the environmental license to Claimant and approved arms production, it did 

not make any reservations (¶6, PO1). The approval is deemed under Respondent’s domestic laws 

as granted under an indefinite period (¶1, PO3). Similar to the investor in Metalclad,122 Claimant 

relied on the clear and unequivocal representation made by NEA, through the issuance of the 

license (¶6, PO1), that it may legally commence and continue arms production. Thus, 

Respondent cannot impute bad faith to Claimant since Claimant merely relied on the admission 

of its investment by NEA, an agent of Respondent.123 Following Article 7 of the ASR, the 

conduct of a State organ is “considered an act of the State… even if it exceeds its authority or 

contravenes instructions.”124 

 

69. In recognition of the requirement to accord investors fair and equitable treatment (“FET”), 

the Tribunal in Tecmed v. Mexico125 held that transparency is an essential and indispensable 

element of FET.126 A State is thus expected to “act in a consistent manner, free from ambiguity, 
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and totally transparently in its relations with the foreign investor.”127 Respondent had the power 

to make unexpected and random visits to arms production sites even after the environmental 

license was granted (¶1, PO3), and the power to revoke said license should it find that the arms 

production business failed to comply with Respondent’s environmental regulations. However, 

Respondent failed to do so. Had it been Respondent’s policy to strictly require the immediate 

adjustment of the operation line of production companies, it should have been transparent128 with 

Claimant so that he may immediately comply. Instead, during Rocket Bombs’ sixteen years of 

operations, Respondent made no indication nor sent any notice to Claimant to immediately adjust 

his production line. In fact, Respondent never revoked Claimant’s license to operate, despite 

being able to do so if an arms production site does not comply with the law (¶2, PO3). It was 

only in the Answer to Request for Arbitration (“Answer”), made on 30 September 2015, that 

Respondent first questioned Claimant’s investment.  

 

70. In light of Respondent’s obligation to act transparently, as well as its failure to inform 

Claimant of its policies so that he may “be able to plan [his] investment and comply with such 

regulations,”129 Respondent cannot impute bad faith to Claimant’s investments, as he merely 

relied on its representations. 

 

71. Hence, Respondent is precluded from questioning Claimant’s investment, as it is required to 

act transparently. 

 

c. In any case, Rocket Bombs has fully complied with the environmental standards. 

 

72. In any case, at the time Respondent raised its argument as regards the protected status of 

Rocket Bombs (Answer), Claimant’s production line had already fully complied with the 

requirements of the Environment Act (¶13, PO1). Assuming without conceding there was a 

violation, such was not continuing, therefore precluding a finding of unclean hands, as held in 

Niko Resources v. Bangladesh.130 
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d. Contrary to Respondent’s assertions, a finding of unclean hands cannot be based on mere 

allegations of bribery. 

 

73. Finally, addressing the allegations of bribery, unclean hands cannot be determined based on 

mere allegations. The United Nations Convention Against Corruption (“UNCAC”), of which 

Respondent State, Euroasia, and Eastasia are all State parties to (¶3, PO3), defines bribery as, 

[T]he promise, offering or giving, to a public official, directly or indirectly, 
of an undue advantage… in order that the official act or refrain from acting 
in the exercise of his official duties.131  
 

In order to make a finding of bribery, quid pro quo must be clearly established,132 such that it be 

proven that the “offeror [Claimant] sought a particular result through the payment, and that the 

government official accepted the payment to reach the requested outcome.”133 

 

74. In this case, quid pro quo was not established to warrant a finding of bribery. As held in 

Hamester v. Ghana,134 “the Tribunal can only decide on substantiated facts, and cannot base 

itself on inferences.”135 The inferences of bribery made by Respondent are merely speculative.  

 

75. Prior to the issuance of the license, Claimant exerted his best efforts in seeking the necessary 

financial resources in order to comply with the conditions for the issuance of the license (¶4, ¶5, 

¶6, PO1). He applied for a subsidy with the Ministry of Environment of Oceania (¶5, PO1), but 

such request was denied (¶6, PO1). The environmental-friendly technology was very expensive 

(¶4, PO1), hence it was imperative for Claimant “to resume production as soon as possible and to 

generate income necessary to cover the initial expenses” (¶5, PO1). 

 

76. Such circumstances prompted Claimant to meet with the President of NEA, to accomplish 

two objectives – first, “to try to expedite the decision of the Ministry of Environment regarding 

the subsidy” (¶6, PO1) and second, “to secure the resumption of arms production in the factories 
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of Rocket Bombs” (¶6, PO1). Claimant was able to accomplish the latter objective, as 

Respondent eventually issued a license (¶6, PO1).  

 

77. There is no quid pro quo established between the meeting and the license issuance. The facts 

are bereft of any indication that there was a “promise, offering or giving”136 of any pecuniary 

gratification (¶18, PO1) from Claimant to the NEA President in exchange for the issuance of the 

license (¶6, PO1). In fact, given Claimant’s dismal financial condition (¶4, ¶5, PO1), it is highly 

doubtful that he was capable of making such bribe to the NEA President. The issuance of the 

license must be due to a relaxation of the rules by Respondent, through its agent, the NEA 

President, in light of the financial challenges faced by Claimant (¶4, ¶5, PO1) and the decline of 

the town of Valhalla due to Rocket Bombs’ deterioration (¶3, PO1). 

 

78. The NEA President’s naming of Claimant as an involved person is not conclusive proof or 

even mere indicia of bribery for several reasons. First, as seventeen years have passed since the 

NEA President met with Claimant on 23 July 1996 (¶6, PO1), he is uncertain about the persons 

from whom “he may have received” bribes (¶5, PO2). Second, considering that the NEA 

President was offered a non-prosecution agreement “with respect to bribes he may have received 

from such persons” (¶5, PO2), his information is not credible, as it could be motivated by his 

intention to avoid all possible criminal charges by naming as many persons he could remember 

dealing with. Hence, there is no evidence of bribery, but mere allegations motivated by a promise 

of non-prosecution (¶5, PO2) and public outrage (¶19, PO1). 

 

79. Even if such inferences had any probative value, the quantum of proof required is proof 

beyond reasonable doubt. As held in the case of Oil Field v. Iran,137 “if reasonable doubts 

remain, such an allegation [of criminality] cannot be deemed to be established.”138 In light of 

these circumstances, and absent any conviction, following the ruling in World Duty Free v. 

Kenya, Claimant cannot be considered to have unclean hands.139 
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80. As Claimant comes to the Tribunal with clean hands, his investment is entitled to protection 

under the Euroasia BIT.140 
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II. RESPONDENT VIOLATED ARTICLE 4 OF THE EUROASIA BIT (A) THROUGH THE ENACTMENT 

OF THE E.O. THAT IS TANTAMOUNT TO AN ILLEGAL EXPROPRIATION (B). RESPONDENT 

CANNOT REGARD THE E.O. AS A GENERAL REGULATORY MEASURE PURSUANT TO A VALID 

EXERCISE OF POLICE POWER (C), NOR CAN IT INVOKE THE DEFENSE OF ESSENTIAL SECURITY 

INTEREST UNDER ARTICLE 10 OF THE EUROASIA BIT (D). 

 

A. The enactment of the E.O. resulted to an indirect expropriation of Claimant’s 

investment in violation of Article 4.1 of the Euroasia BIT, which protects investments from 

“any other measure the effects of which would be tantamount to expropriation.”141 

 

81. Under the Euroasia BIT, expropriation includes “any other measure the effects of which 

would be tantamount to expropriation.”142  Pursuant to the sole effects doctrine, the existence of 

indirect expropriation is determined by the effect of the measure upon the economic benefit and 

value over the investment.143  Specifically, several tribunals have traditionally applied the 

“substantial deprivation test”.144 The facts clearly show (¶17, PO1) that the E.O. constitutes an 

indirect expropriation as it was a covert or incidental interference with the use of the investor’s 

property (i) and that such interference had the effect of substantially, if not wholly, depriving the 

investor of the use or reasonably-to-be-expected economic benefit (ii).145 

 

i. The E.O. interfered with the use of the investment by effectively banning any business 

operations with Rocket Bombs. 

 

82. By extending its application to those who “engage professionally in any way” (E.O., Sec. 

1(b)), the E.O. suspended existing contractual obligations, and rendered future contracts with 

Rocket Bombs illegal (¶16, PO1). As a foreseeable result, Oceanian supply and delivery 

companies cancelled contracts necessary for Rocket Bombs’ operations (¶17, PO1), necessarily 

crippling Rocket Bombs’ production and leading to the complete cessation of business 
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operations. (¶17, PO1).  

 

83. The Tribunal in Middle East v. Egypt146 held that the cutting off supplies, which inevitably 

led to the paralysis in the operations of the business, is an indirect expropriation.147 Similarly, 

Respondent’s E.O. completely cut off Rocket Bombs’ supply chain and led to the paralysis of its 

operations (¶17, PO1). Clearly, Respondent committed indirect expropriation. 

 

ii. The E.O. rendered Claimant’s arms production business useless, amounting to substantial 

deprivation “of the use or reasonably-to-be-expected economic benefit of property.”148  

 

84. Prior to the E.O., Rocket Bombs was a very prosperous company and one of the largest arms 

producers in Oceania (¶12, PO1). Its several new factories, numerous Valhallan workers (¶12, 

PO1), and modernized production line (¶13, PO1) allowed Claimant to maximize the use of 

Rocket Bombs to generate profits for his investment. As of the filing of the Req. for Arb. on 11 

September 2015, such a prosperous company has been whittled down to nothing more than an 

unprofitable venture. Were it not for the E.O., Rocket Bombs could reasonably be expected to 

have continued to be “increasingly profitable” (¶13, PO1) as it had a “great number of contracts 

for arms production (¶12, PO1), that it would have fulfilled if it had the supplies necessary to 

produce arms.  

 

85. The disengagement of its suppliers rendered Rocket Bombs’ operations defunct as Claimant 

“could neither conduct the business, nor sell it” (¶17, PO1). The eventual halting of operations 

caused the value of Rocket Bombs’ shares to rapidly decrease (¶17, PO1) to almost zero (Req. 

for Arb.). "Almost complete deprivation of the value of the investment”149 has also been 

considered as substantial deprivation that amounts to an indirect expropriation.  
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86. Respondent may attempt to argue that Claimant retains nominal control over its assets, 

however, Claimant submits that he is denied of its effective control.150 The E.O. rendered the use 

and even the disposal of shares “so useless”151 making such act tantamount to substantial 

deprivation and therefore an expropriation.152 

 

87. Further, despite Respondent’s attempt to argue that the deprivation is reversible, it is 

Claimant’s position that the deprivation of the business is effectively permanent. Respondent 

claims that, as a matter of policy, it is committed to the view that the annexation is illegal (E.O., 

Preamble). Therefore, any possibility of lifting the E.O. is highly unlikely, as evidenced by the 

fact that Respondent had severed its diplomatic ties with Euroasia (¶6, PO2).  

 

B. The E.O. did not conform to the requisites of a valid expropriation, as it was not carried 

under due process of law (i), it was discriminatory (ii), and lacked prompt, adequate, and 

effective compensation (iii).153 

 

i. Respondent refused to carry out the E.O., under due process of law.  

 

88. Due process entails advance notice to the investor regarding the impending measures against 

his business. It requires a State to give the investor a reasonable opportunity to vindicate his 

legitimate claims, and have his claims heard.154  

 

89. Here, Respondent had failed and refused to notify Claimant of the impending confiscatory 

measures, despite the E.O. specifically targeting Claimant and his business (¶17, PO1). The only 

time Claimant was notified of the measures was when the Oceanian delivery companies had 

simultaneously issued formal notices that, pursuant to the E.O., they were no longer bound by 

the respective contracts and had no intention to perform them (¶17, PO1). Respondent failed to 
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accord Claimant his right to be notified and the opportunity to be heard, thus depriving him of 

due process.155  

 

90. The Tribunal in Middle East v. Egypt156 held that in taking the investor’s property, the State 

should have notified the investor by a direct communication, “irrespective of whether there was a 

legal duty or practice.”157 Respondent, without giving Claimant an opportunity to be heard, 

hastily concluded that he is a “person contributing to the situation in the Republic of Eastasia” 

(E.O., Sec. 1(b)) and hence his property must be blocked. Such denial of due process renders the 

expropriation unlawful, as it violates Article 4, Euroasia BIT. 

 

ii. Respondent’s measures are discriminatory.  

 

91. In the context of investment treaties, a governmental measure is discriminatory when there is 

“intentional treatment in favor of a national against a foreign investor.”158 

 

92. The E.O. had specifically targeted Claimant, a foreign national and his arms production 

business. His business was the only enterprise affected in the arms production sector (¶17, PO1).  

 

93. In effect, the E.O. favored the local Oceanian nationals engaging in arms production as it did 

not effectively prohibit the local arms production companies from distributing arms to Euroasia 

through several layers of middlemen, especially in light of the circumstance that the international 

community has been divided on the issue of Fairyland (¶16, PO1). A market opportunity for 

other arms production companies exists due to the vacuum forced to be left by Rocket Bombs 

vis-a-vis Euroasia’s intention to complete the modernization of its armed forces (¶15, PO1).  

 

iii. To this day, Respondent refuses to compensate Claimant. 
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94. “Payment of prompt, adequate, and effective compensation” 159  must accompany an 

expropriation for it to be lawful. To this day, Respondent has made no payment in the manner 

provided under Article 4.1 of the Euroasia BIT. 

 

C. The E.O. cannot be deemed a general regulatory measure pursuant to a valid exercise of 

police power under international law. 

 

95. A measure amounting to valid exercise of police power within the domestic sphere does not 

necessarily equate as valid within the framework of a BIT and of international law.160 As a 

general rule, domestic regulatory actions and measures will not preclude any finding of 

expropriatory actions.161  

 

96. Given that Claimant has been substantially deprived of his business (¶17, PO1), Respondent 

has the burden of proof to establish that the E.O. qualifies as a non-compensable general 

regulatory measure and not an expropriation. Respondent must establish its actions as an 

exception to the obligation of a host State to protect investment under the Euroasia BIT, by clear 

and convincing evidence.162 

 

97. A valid general regulatory measure requires that such measures must not be discriminatory, 

and must conform to the principle of proportionality.163 As it has been submitted that the 

measures are discriminatory (II.B.ii). Claimant submits that the measures do not conform to the 

principle of proportionality.  

 

98. Proportionality entails a reasonable relationship between the charge or weight imposed to the 

foreign investor and the aim sought to be achieved by the measure in question.164 To value the 
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charge or weight imposed, the extent of deprivation and the existence of accompanied 

compensation must be considered.165  

 

99. Respondent failed to show a “reasonable relationship of proportionality”166 between the 

measures imposed and the aim sought to be realized.167 The measures sought to address the 

situation in Fairyland, pursuant to its policy of non-recognition of the annexation, by imposing a 

ban on business operations of targeted persons (¶16, PO1). A complete ban on business 

operations is highly disproportionate, especially considering the fact that Rocket Bombs’ 

renewed contract (¶15, PO1) is only one of the “great number of contracts for arms production” 

(¶12, PO1). Without conceding to the legality of Respondent’s purpose, if its purpose was to 

avoid contributing to the situation in Fairyland (E.O., Preamble), Respondent could have simply 

imposed a ban on exports to Euroasia. Instead, Respondent acted without restraint as it 

completely banned all operations of Rocket Bombs (¶16, PO1), even those not connected to 

Euroasia. 

 

100. Further, the ban on business operations not only affected existing contracts, but also future 

contracts (¶16, PO1). Hence, in the future, even if Respondent fully achieves the aims it seeks to 

be realized, Claimant would still continue to be prejudiced by the E.O., as he would not be able 

to enter into future contracts (¶16, PO1) necessary to operate Rocket Bombs (¶17, PO1). 

 

101. Had Respondent acted with restraint and responded commensurably to its policy objectives, 

the reputation, profitability, and management of the business would have been preserved. 

 

D. Respondent cannot raise the defense of “essential security interest” (“ESI”) under 

Article 10 of the Euroasia BIT or the circumstance of “Necessity”168 under CIL. 

 

102. Respondent cannot invoke the ESI clause169 to sidestep its international obligation to protect 

Claimant’s investment. The ESI clause is as an exception, and any doubts must be construed 
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against the host State invoking such exception.170 Tribunals are urged to proceed with caution in 

deciding on the application of the ESI clause, “absent any clear textual or contextual 

indications,”171 as such would amount to allowing a “host State to unilaterally escape from its 

treaty obligations.”172 

 

103. Fundamentally, the ESI clause contemplates an existence of a threat or breach of 

international peace or security.173 The mere belief that the annexation of Fairyland was an illegal 

act cannot by itself warrant a valid invocation of the said clause. In determining the existence of 

a threat or breach of international peace or security, Respondent cannot assert itself as the sole 

judge of such ESI. If the invocation of the ESI exception were left to the sole judgment of the 

host State, it would defeat the purpose of the BIT to protect and promote investments,174 as a 

State can easily sidestep its obligations by virtue of its own decrees.175 

 

104. As Respondent cannot be the sole judge of ESI, the VCLT rules of interpretation apply.176 

Following Article 31.3 of the VCLT, other relevant treaties and CIL can be used in construing 

the treaty provision in question.177 As held in Sempra v. Argentina,178 “the requirements for a 

state of necessity under CIL… become relevant”179 in establishing the application of the ESI 

clause.180 Hence, in the event that the ESI clause is invoked, it would only be valid if 

Respondent’s conduct were consistent with the customary standard of necessity.181 The elements 

of necessity under CIL are objective criteria that must guide the judgment of a State. 
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105. Necessity, under the ASR, cumulatively requires three elements. First, an ESI must be 

threatened by “grave and imminent peril”.182 Second, the measure of the State invoking the 

defense of necessity must be the only means available for the said State to maintain the ESI.183 

Third, the State invoking the defense of necessity must not have contributed to the situation of 

necessity.184 The first and second elements are wanting in this case. Failure to meet any 

condition is a sufficient ground to reject the defense of necessity.185 

 

106. First, there was no “grave and imminent peril” caused by the situation in Fairyland. The 

annexation merely amounted to the peaceful reunification of Fairyland with its motherland 

(I.A.ii.b.2). No threat or breach of international peace or security surrounded the said 

reunification, as even the Security Council, pursuant to Article 39 of the UN Charter,186 has not 

ruled on its illegality despite the lapse of several months (¶3, PO2). Absent any “grave and 

imminent peril,” Respondent cannot raise the ESI clause as a defense. 

 

107. Second, the measures against Claimant could not possibly be the only means to maintain the 

ESI, assuming without conceding that such exists. Respondent could have simply demanded the 

specific cancellation of the renewed contract with Euroasia (¶15, PO1), instead of cancelling all 

its existing and future contracts with Oceanian companies (¶16, PO1). Thus, Respondent’s 

measures cannot preclude wrongfulness,187 as there were other means of achieving the aim 

sought. 

 

108. In any case, should the Tribunal find that Respondent may validly invoke the defense of 

necessity, such finding is without prejudice to the issue of compensation.188 A valid invocation of 

necessity merely entails that Respondent is not liable for damages for an unlawful act, however, 

it does not preclude a finding that Respondent is still liable for the fair market value of 

Claimant’s business with interest, pursuant to Article 4.1 of the Euroasia BIT.189  
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III. CLAIMANT IS ENTITLED TO AN AWARD OF $120 MILLION (A), WITH INTEREST AS OF THE 

DATE OF THE AWARD (B). 

 

A. The principal sum of $120 Million, due to Claimant, consists of three components – 

compensation for expropriation (i), reparation for Respondent’s unlawful acts (ii), and pre-

award interest on the value of both (iii). Claimant did not contribute to the losses he 

suffered, thus full compensation is proper (iv). 

 

i. Claimant is entitled to compensation for expropriation, as Respondent had expropriated his 

investment. 

 

a. Claimant bases his claim for compensation for expropriation on Article 4.1 of the Euroasia 

BIT. 

 

109. Article 4.1 of the Euroasia BIT provides that expropriation shall be accompanied by “the 

payment of prompt, adequate and effective compensation.” 190  As Respondent failed to 

compensate Claimant (II.B.iii), Claimant seeks to enforce such payment through the award. 

 

b. The amount of compensation for expropriation is determined based on the value of the 

investment prior to the date of the expropriation.191 

 

110. Following Article 4.1 of the Euroasia BIT, the fair market value (“FMV”) of Rocket 

Bombs must be determined prior to 1 May 2014, the date of expropriation, as such is the date 

when the E.O. was promulgated (¶16, PO1). 

 

111. Compensation is deemed adequate if it is in accordance with the FMV of the expropriated 

investment.192 As defined in Azurix v. Argentina,193 FMV is 

[T]he price, expressed in terms of cash equivalents, at which property would 
change hands between a hypothetical willing and able buyer and a 
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hypothetical and able seller, acting at arm’s length in an open and unrestricted 
market, when neither is under compulsion to buy or sell and when both have 
reasonable knowledge of the relevant facts.194 

 

112. To determine the FMV of Rocket Bombs, the income-based approach of valuation could be 

applied.195 Such method of valuation requires an examination of Rocket Bombs’ “ability to earn 

profits”196 as such is deemed to be the value of the business. 

 

113. Prior to the promulgation of the E.O., Rocket Bombs had already become one of the largest 

arms producers in Respondent’s territory (¶12, PO1). It had a “great number of contracts” for 

arms productions with various clients, apart from Euroasia (¶12, PO1). Rocket Bombs was “very 

prosperous” (¶12, PO1), and “increasingly profitable” (¶13, PO1).  

 

114. Such profitability and goodwill indicates the high valuation and positive growth rate of 

Rocket Bombs shares. Thus, the amount of compensation must be based on the FMV of Rocket 

Bombs at the time it was increasingly profitable prior to the E.O. (¶12, ¶13, PO1). It should not 

be based on the decreased value of shares, which only happened as a result of the measures 

arising from the E.O. (¶17, PO1). 

 

ii. Claimant is entitled to reparations for Respondent’s unlawful acts. 

 

a. Claimant bases his claim for reparations on CIL as codified in the ASR. 

 

115. As it has been established, Respondent committed an illegal expropriation (II.B). Hence, its 

responsibility under ASR is engaged, as the illegal expropriation is a breach of Respondent’s 

international obligation197 under the Euroasia BIT.198 
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116. The ASR provides for the legal consequences of an internationally wrongful act attributable 

to a State.199 A State responsible for an internationally wrongful act is obligated “to make full 

reparation for the injury caused by the internationally wrongful act.”200 Such principle is 

affirmed in the Rainbow Warrior201 case, wherein the Tribunal ruled that any violation of an 

obligation by a State “gives rise to State responsibility and consequently, to the duty of 

reparation.”202 

 

117. Restitution is no longer possible,203 as Rocket Bombs had already lost its contractual 

relations with its suppliers and clients (¶17, PO1). Claimant could no longer conduct or sell 

Rocket Bombs due to the E.O. (¶17, PO1). Hence, full reparation should take the form of 

compensation.204 

 

b. The amount of reparation must cover all the consequences of the unlawful act, such that 

Claimant be placed in the same position he would have been in were it not but for the illegal 

expropriation.205 

 

118. Article 36 of the ASR provides for the “obligation to compensate for the damage caused 

thereby.”206 The amount of compensation must cover all the damages caused to Claimant, so that 

reparation could “re-establish the situation which would, in all probability, have existed if the act 

had not been committed.” 207  For such situation to be re-established, Claimant must be 

compensated for lost profits and lost intangible assets,208 which Claimant would have received 

and possessed were it not but for the promulgation of the E.O.. 
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119. Lost profits may be awarded as damages in cases where the investment has a record of 

profitability.209 Rocket Bombs has a clear record of profitability, having been one of the largest 

arms producers in Respondent’s territory prior to the promulgation of the E.O. (¶12, PO1). Were 

it not but for the E.O., Rocket Bombs would have continued to be “increasingly profitable” (¶13, 

PO1), in light of the fact of its “great number of contracts for arms production” (¶12, PO1) that it 

would have fulfilled considering its several new factories, numerous Valhallan workers, and 

modernized production line (¶12, ¶13, PO1).  

 

120. Respondent’s E.O. guaranteed the impossibility for Claimant’s business to fulfill its 

obligations under the arms distribution contracts with its clients (¶17, PO1), thereby resulting in 

deprivation of profits from the existing contracts. Therefore, Claimant must be compensated for 

the value of lost profits. Such value can be ascertained by assessing the profits that would have 

been due to Claimant over the remaining period of the existing contracts.210 

 

121. Rocket Bombs’ lost intangible assets, such as goodwill and commercial prospects, may 

likewise be awarded as reparation,211 given that such would have still been possessed by 

Claimant were it not but for the promulgation of the E.O.. As held in AAPL v. Sri Lanka,212 

“Goodwill requires the prior presence for at least two to three years… in order to establish 

continuing business connections.”213 Claimant has spent seventeen years building the goodwill of 

Rocket Bombs, having turned a decrepit company (¶2, PO1) to a very prosperous one (¶12, 

PO1). Prior to the promulgation of the E.O., Rocket Bombs had continuing and strong business 

relations with Oceanian suppliers, Valhallan workers (¶11, PO1), and international clients (¶12, 

PO1).  

 

122. Because of Respondent’s E.O., Rocket Bombs completely failed to deliver on all its 

contracts (¶17, PO1), thus causing irreparable damage to its reputation and goodwill, which 

would not have occurred were it not but for the E.O.. Therefore, Claimant must also be 

compensated for the lost goodwill. 
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iii. Claimant is entitled to pre-award interest for compensation for expropriation and for 

reparations for Respondent’s unlawful act. 

 

123. Under CIL,214 interest is required to ensure full reparation is made to the investor.215 Pre-

award interest has been awarded by several tribunals, including the Tribunal in Quiborax v. 

Bolivia,216 which held that “past losses must be brought to present value through the application 

of an interest rate.”217 

 

124. Interest, as it is an “integral part of the compensation itself,”218 should therefore accrue from 

the date Respondent’s international responsibility was engaged.219 For the compensation for 

expropriation, interest is due from 1 May 2014, as it is the date of the expropriation (¶16, 

PO1).220 For the reparations for Respondent’s wrongful act, interest is also due from 1 May 2014 

(¶16, PO1), as it is the date of the wrongful act.221 

 

125. Payment of interest is necessary to protect the value of the amount due222 to Claimant, as 

two years has already lapsed since he suffered losses through Respondent’s E.O. (¶17, PO1). 

 

iv. Claimant did not contribute to the losses he suffered through Respondent’s E.O., therefore, 

he is entitled to the full value of the principal sum due. 

 

126. In the absence of any “contribution to the injury by willful or negligent action or 

omission”223 by Claimant, he is entitled to the full value of the principal sum due. The test in 
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determining contributory fault is whether the investor unnecessarily increased his risk beyond the 

ordinary course of business.224  

 

127. Despite Respondent’s claims, Claimant did not unnecessarily increase his risk. He was 

merely acting in the ordinary course of business at the time Rocket Bombs renewed its contracts 

with Euroasia (¶15, PO1). Rocket Bombs has been the regular supplier of the Ministry of 

National Defence of Euroasia since 1999 (¶9, PO1). Throughout Rocket Bombs’ sixteen years of 

operations, Respondent never opposed the nature of the business, nor the commercial relations 

with Euroasia (PO1). 

 

128. Further, the original (¶9, PO1) and renewed contract (¶15, PO1) of Rocket Bombs and 

Euroasia involved the same parties, and the delivery of the same product for the same purpose 

(¶9, ¶15, PO1). As the renewed contract (¶15, PO1) contains essentially the same terms as the 

original contract (¶9, PO1), Claimant reasonably believed such renewal was in the ordinary 

course of business and therefore not unnecessarily increasing his risk. 

 

129. In any case, Rocket Bombs arms were not used to effect the annexation, but merely to 

modernize the equipment of the armed forces of Euroasia (¶15, PO1). The annexation was 

effected through consent and not through the use of arms (I.A.ii.b.2). Even if the Rocket Bombs 

renewal had supported the annexation, in any way, such would not have entailed a greater 

unnecessary risk on the part of Claimant. Respondent, also being aware of the plans for 

annexation (¶14, PO1; ¶3, PO2), allowed the contract to become effective on 1 April 2014 (¶15, 

PO1), after the entry of Euroasia in Fairyland (¶14, PO1). Such act on the part of Respondent is a 

representation that it did not oppose the renewed contract, even if it were to support the 

annexation. 

 

130. Thus, Claimant’s renewed contract for supply of arms is not an unnecessary risk beyond the 

ordinary course of business that amounts to contributory fault. The losses suffered by Claimant 

are not due to his bad business judgment or general economic conditions, but instead solely and 
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directly due to Respondent’s E.O. that was promulgated without basis or restraint. Therefore, 

Claimant is entitled to the full value of the principal sum due to him. 

 

B. The principal sum of $120 Million must accrue compounded interest as of the date of the 

award. 

 

131. Post-award interest must be awarded to Claimant225 to compensate him for damages he may 

suffer due to delay in payment,226 as it is a form of “compensation for the temporary withholding 

of money.”227 It is necessary in order to protect the value of the award until Respondent 

completely fulfills its payment obligations.228  

 

132. As to the type of interest, compound interest is proper in this case, as it “reflects the reality 

of financial transactions, and best approximates the value lost by an investor.”229 Hence, as 

compound interest best achieves the purpose of interest, which is “to remunerate the use of 

money,”230 such must be awarded to Claimant to fully compensate him for the losses and 

damages caused by Respondent’s actions. 
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REQUEST FOR RELIEF 

 

133. For the aforementioned reasons, Claimant respectfully asks this Tribunal to: 

(1) Find that it has jurisdiction over this dispute; 

(2) Find that Respondent has expropriated Claimant’s investment through its promulgation of 

the E.O.; and 

(3) Award Claimant compensation in value no less than $120 Million, with interest as of the 

date of issuance of the award. 
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