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STATEMENT OF FACTS 

 

1. In February 1998, Peter Explosive (Claimant), a resident of Fairyland,1 acquired 100% of 

Rocket Bombs Ltd. (Rocket Bombs), an arms production company in the Republic of Oceania 

(Respondent).2 Within a month, it gained full control over the management of the company.3 

Rocket Bombs had lost its environmental license since November 19974 because it did not meet 

the requirements of Oceania’s environmental law.5 Consequently, the company was at the edge of 

bankruptcy, being forced to cease all production.6 This had an adverse impact on the nearby city 

of Valhalla, as the standard of living immediately began to deteriorate,7 while the cost for the 

required environmental-friendly technology remained high.8 

2. Lacking the financial resources, Claimant applied for a subsidy to the Ministry of 

Environment and took a meeting with the National Environment Authority (NEA) in July 1998 

for the issuance of a new environmental license.9 His request for the subsidy was denied on August 

3, 1998,10 but the NEA issued the license on July 23, 1998,11 permitting Claimant to restart 

production. 

3. This allowed Claimant to establish business ties with Euroasia, by concluding a contract 

with Euroasia’s Ministry of Defense for 15 years, effective as of January 1, 1999, with the 

possibility of renewal.12 This enabled Rocket Bombs to expand and establish a strong presence in 

the arms industry of Oceania with several new factories.13 These developments could not have left 

Valhalla unaffected; the city’s well-being was restored,14 while Rocket Bombs was able to fully 

comply with the Environmental Act of 1996 by January 1, 2014.15 In February 28, 2014, 

Claimant activated the possibility of renewal, concluding a new contract with Euroasia, effective 

as of April 1, 2014.16 

4. Nevertheless, Rocket Bombs’ upturn was interrupted by the imposition of an Executive 

Order (EO) on May 1, 2014 by Respondent,17 who invoked the existence of an unusual and 

                                                 
1 PO2, ¶4. 
2 Facts, ¶2.  
3 Facts, ¶2. 
4 Facts, ¶4. 
5 Facts, ¶4. 
6 Facts, ¶2.  
7 Facts, ¶¶2,3. 
8 Facts, ¶4. 
9 Facts, ¶¶5,6.  
10 Facts, ¶7. 
11 Facts, ¶6. 
12 Facts, ¶9. 
13 Facts, ¶¶11,12.  
14 Facts, ¶12. 
15 Facts, ¶13. 
16 Facts, ¶15.  
17 Facts, ¶16.  
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extraordinary threat to international security,18 due to the peaceful reunification of Fairyland with 

Euroasia.19 The EO targeted Claimant with a series of economic sanctions, resulting to the 

company’s effective destruction.20  

5. Historically, Fairyland used to be part of the Republic of Euroasia (Euroasia),21 but became 

a part of the the Republic of Eastasia (Eastasia) after the end of the 1914 World War and the signing 

of the Peace Treaty.22 However, its residents, having their roots in Euroasia, longed for the 

reunification with their motherland; the same holds true for Claimant.23  

6. For this reason, in August 201324 the residents of Fairyland decided to exercise their 

constitutional right to hold a referendum for matters falling in the competence of their province.25 

The referendum took place on November 1, 201326 and resulted in both leaving Eastasia and 

reuniting with Euroasia,27 an outcome Eastasia condemned after the fact.28  

7. Following Fairyland’s invitation,29 on March 1, 2014 Euroasian armed forces bloodlessly 

and peacefully entered the region and, without any reaction on behalf of Eastasia, annexed 

Fairyland.30 Euroasia then proceeded to the Amendment of its Citizenship Act, allowing all 

residents of Fairyland to become Euroasian nationals,31 before officially declaring the annexation 

on March 23, 2014.32 On the same date, the issuance of both the identity card and passport served 

as proof of the acquisition of the Euroasian nationality by Claimant,33 after relinquishing the 

Eastasian nationality on March 2, 2014.34 

8. Notwithstanding the catastrophic impact of the EO,35 on May 5, 2015 Claimant was 

informed that he was under investigation for a license that the State itself had issued,36 three months 

after Claimant’s announcement of the initiation of arbitration on February 23, 2015.37 What is 

more, the General Prosecutor initiated criminal proceedings against the investor on June 23, 

                                                 
18 PO2, ¶7. 
19 Facts, ¶16. 
20 Facts, ¶17. 
21 Facts, ¶14. 
22 PO3, ¶9. 
23 Facts, ¶14. 
24 Facts, ¶14.  
25 PO2, ¶2. 
26 Facts, ¶14. 
27 PO3, ¶7. 
28 Facts, ¶14.  
29 Facts, ¶14; PO2, ¶3. 
30 Facts, ¶14.  
31 PO2, ¶4. 
32 Facts, ¶14; PO3, ¶8. 
33 PO2, ¶4. 
34 PO3, ¶2. 
35 Facts, ¶16.  
36 Facts, ¶19.  
37 PO3, ¶4. 
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2015,38 basing its claim on the words of the already convicted for bribery President of the NEA, 

after the conclusion of a Non-Prosecution Agreement (NPA).39  

 
  

                                                 
38 Facts, ¶19. 
39 PO2, ¶5. 
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SUMMARY OF ARGUMENT 

 

9. Contrary to Respondent’s unsubstantiated objections, this Tribunal has jurisdiction to 

adjudicate upon the present dispute. First, Claimant is a Euroasian national and, thus, a covered 

investor under Art.1(2) of the Euroasia BIT. Further, this Tribunal’s jurisdiction is not barred from 

the pre-arbitral steps of Art.9 of the Euroasia BIT. In any event, this Tribunal has jurisdict ion 

pursuant to Art.8 of the Eastasia BIT, by virtue of the Most Favoured Nation (MFN) clause of the 

Euroasia BIT. Moreover, the Tribunal should exercise its jurisdiction since the assumption of 

‘unclean hands’ brought forth by Respondent is unmeritorious. (Part One) 

10. In addition, Respondent violated its treaty obligations by breaching Art.4 of the Euroasia 

BIT, when expropriating Claimant’s investment. In particular, Respondent's actions led to the 

substantial deprivation of Claimant’s assets, falling ostensibly outside the regulatory power of the 

State. Furthermore, Respondent’s expropriation of Claimant’s property can by no means be 

justified by Euroasia’s alleged international wrongdoing. (Part Two) 

11. Finally, all the above are exclusively attributable to Respondent and Claimant has by no 

means contributed to the damage it suffered. Not only did Claimant act prudently, but also his 

conduct cannot be causally linked to the imposition of the economic sanctions and their calamitous 

effects. (Part Three) 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

 

12. Claimant respectfully submits that this Tribunal has and should exercise jurisdiction upon 

the present dispute under Art.9 Oceania-Euroasia Bilateral Investment Treaty (Euroasia BIT) and 

the ICC Rules. In particular, pursuant to Art.1(2) Euroasia BIT, Claimant is a Euroasian investor 

that, in February 1998, invested in Oceania by acquiring 100% of the shares of a local company, 

Rocket Bombs.40 

13. Notwithstanding Respondent’s strategy to hinder the effective settlement of the present 

dispute by raising ill-supported and unmeritorious objections, as well as wasting valuable time and 

resources, Claimant underscores that Respondent manifestly fails to discharge its burden of 

proof.41 

14. Be that as it may, and for the purposes of assisting this Tribunal in resolving the present 

dispute, Claimant will establish that this Tribunal has jurisdiction ratione personae under Art.1(2) 

Euroasia BIT (I); that the pre-arbitral steps included in the dispute settlement clause of Art.9 

Euroasia BIT can in no way bar this Tribunal’s jurisdiction (II), alternatively, that Claimant may, 

in any event, invoke Art.8 Oceania-Eastasia BIT (Eastasia BIT) by virtue of the MFN clause 

provided in Art.3 Euroasia BIT (III); and, finally, that this Tribunal should exercise its jurisdiction, 

since Respondent’s ‘clean hands’ allegations are inapposite and unfounded (IV). 

I. THIS TRIBUNAL HAS JURISDICTION RATIONE PERSONAE 

 

15. It is indeed striking that Respondent objects to this Tribunal’s ratione personae jurisdiction, 

even though admitting in its Answer to the Request for Arbitration (Response), that:  

“Peter Explosive’s investment was not expropriated. The Respondent introduced 

sanctions against investors from Euroasia (...).”42 (emphasis added) 
 

16. It is perhaps mindful of this and other pertinent circumstances of this case, let alone 

Claimant’s valid Euroasian passport and identity card,43 that the International Chamber of 

Commerce (ICC) Court decided on October 18, 2015 that the present arbitration shall proceed,44 

pursuant to Art.6(4) of the ICC Rules.45 In other words, based on the evidence the ICC Court 

received,46 it has prima facie decided in favor of the existence of a binding arbitration agreement 

between the disputing Parties. 

                                                 
40 Facts, ¶2. 
41 Pac Rim, ¶111; Pezold, ¶176. 
42 Response, p.16. 
43 PO2, ¶4. 
44 ICC Court Letter, p.24. 
45 PO1, ¶2. 
46 ICC Commentary, ¶3-219. 
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17. That said, it is of course for this Tribunal to decide for its own jurisdiction pursuant to 

Art.6(5) of the ICC Rules. In this vein, it will be demonstrated that Claimant, Mr. Explosive, is a 

Euroasian investor pursuant to Art.1(2) Euroasia BIT (A); that any territorial dispute between 

Euroasia and Eastasia regarding Fairyland would lack any pertinence whatsoever for the 

determination of Claimant’s nationality (B); and, finally, that Claimant’s nationality is effective 

on the international plane (C). 

A. Claimant is a Euroasian investor pursuant to Art.1(2) Euroasia BIT 

 

18. The Euroasia BIT, in line with the vast majority of other BITs in force, stipulates that the 

term ‘investor’ includes any natural person “having the nationality of either Contracting Party in 

accordance with its laws”.47 Hence, in line with the Soufraki and Siag tribunals’ interpretation,48 

the Euroasia BIT gives explicit precedence to the States’ domestic law. 

19. This drafting enshrines the general principle established by the PCIJ in Tunis and Morocco 

that the creation of the legal bond of nationality lies in a State’s domain reservé.49 Following this 

view, Art.2 of the Hague Convention on the Conflicts of Nationality Laws, long found by arbitral 

jurisprudence as expressive of opinio iuris,50 unequivocally states that any question regarding a 

person’s nationality shall be resolved exclusively in accordance with the law of that State. This is 

particularly true in the present case since, pursuant to Art.1(2) Euroasia BIT, the only matter that 

needs to be established is Claimant’s nationality with reference to Euroasian law. 

20. Specifically, Euroasia exercised its sovereign right to confer its nationality by amending its 

national CA on March 1, 2014, in order to allow all residents of Fairyland to apply for the Euroasian 

nationality.51 The amendment aimed at the full restoration of the historical and cultural bonds that 

the region of Fairyland uninterruptibly shared with its motherland,52 via their common origin and 

language.53 

21. Shortly after the adoption of the amendment, Claimant, a resident of Fairyland,54 initiated 

the necessary procedure and was granted the Euroasian Citizenship on March 23, 2014,55 followed 

by the issuance of an identity card and passport.56 As the Tza Yap Shum and Micula tribunals have 

                                                 
47 Euroasia BIT, Art.1(2(a)). 
48 Siag, ¶143; Soufraki, ¶55. 
49 Tunis and Morocco, p.24. 
50 Mergé, p.243. 
51 PO2, ¶4. 
52 Facts, ¶14. 
53 PO3, ¶9. 
54 Facts, ¶2. 
55 PO2, ¶4. 
56 PO2, ¶4. 
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acknowledged, such certificates are vested with a strong presumption of validity,57 which 

Respondent has failed to deconstruct. 

22. Nor can Respondent challenge the validity of Claimant’s nationality on the arbitrary 

assumption that a renunciation of his previous nationality was required. The sole reference that 

dual nationality was not allowed under the Euroasian law58 is ostensibly insufficient to deduce 

such a conclusion. Generally, legal systems that prohibit multiple nationality do not necessarily 

impose such requirements for the bestowal of their citizenship;59 instead, the non-recognition of 

dual citizenship merely reflects the conferring State’s perception that the individual is exclusive ly 

its own national.60  

23. Besides, Claimant renounced the Eastasian nationality on March 2, 2014.61 Regardless of 

any administrative formalities,62 the renunciation, being a clear exercise of the right to change 

nationality,63 is effective under international law. 

24. In this regard, Claimant invites the Tribunal to adopt the findings in the Flegenheimer and 

Salem cases, which firmly ruled that any allegation brought forth by respondent concerning a third 

nationality is of no avail.64 In any event, the same principle was even applied by the García Armas 

Tribunal in a recent non-ICSID case, where the investor was a dual national possessing the 

nationality of the respondent state.65 Even more so, in the present case, any further investigation 

would be redundant since Respondent’s nationality is by no means involved. 

25. Conclusively, Respondent’s contentions that Claimant is an Eastasian national are of no 

merit. In full accordance with Art.1(2) Euroasia BIT, Claimant’s recognition by Euroasia as a 

solely Euroasian citizen is more than enough to establish this Tribunal’s jurisdiction.  

B. Any territorial dispute regarding Fairyland between Euroasia and Eastasia cannot affect 

this Tribunal’s ratione personae jurisdiction 

 

26. In a desperate effort to undermine this Tribunal’s ratione personae jurisdiction, Respondent 

clings on the territorial dispute between Euroasia and Eastasia concerning Fairyland and 

manipulatively connects two separate and fundamentally distinct issues. Labelling its jurisdictiona l 

objection as ratione personae (“Claimant is a national of Eastasia”), Respondent implicates the 

nationality of Claimant with territorial considerations of a political character and invokes the 

                                                 
57 Tza Yap Shum, ¶63; Micula, ¶87. 
58 PO2, ¶4. 
59 Ukrainian Citizenship, Art.2; Iranian Constitution, Arts.41-42. 
60 Sloane, p.8. 
61 PO3, ¶2.  
62 Siag Dissenting, p.68.  
63 UDHR, Art.15. 
64 Flegenheimer, p.377; Salem, p.1188. 
65 García Armas, ¶200. 
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provisions of the Vienna Convention on the Succession of States in respect of Treaties,66 which 

would only be relevant in a ratione loci objection (i.e. where the investment was made). 

Nevertheless, this Tribunal should reiterate that Claimant’s nationality is disassociated from 

territory under both the Euroasia BIT (a) and general international law (b); and, moreover, that a 

Tribunal established under a BIT, such as the present one, cannot and should not decide any inter -

State territorial dispute regarding Fairyland, contrary to what Respondent attempts here (c). 

a. Art.1(2(a)) Euroasia BIT does not set a territorial criterion for the nationality of 

natural persons  

 

27. Claimant professes that, according to Art.1(2(a)) Euroasia BIT, his nationality is detached 

from any territorial consideration. In particular, unless the applicable BIT includes a residentia l 

criterion, the territorial status of the region where an investor – a natural person - resides is legally 

irrelevant.67 An illustrative example of such a criterion is that of the Germany-Israel BIT, which 

stipulates in its Art.1(3(b)) that: 

“in respect of the State of Israel: Israeli nationals being permanent residents of 
the State of Israel”. 
 

28. However, this is certainly not the case at hand. More importantly, if the Contracting States 

to the Euroasia BIT wished to include such a prerequisite, they would have expressly done so, but 

they manifestly did not.  

29. It is only in cases involving legal persons that territory plays a defining role, since there is 

an inherent connection of a company’s nationality with the location of its seat.68 In that regard, 

arbitral jurisprudence has eloquently reaffirmed that there is a fundamental difference between the 

nationality of natural and legal persons with respect to the issue of territory.69 Indicatively, the Tza 

Yap Shum Tribunal refrained from examining the autonomous territorial status of Hong Kong so 

as to determine Mr. Tza Yap Shum’s nationality as a natural person; instead, it focused on the 

relevant certificates reflecting the investor’s legal bond with China under the Chinese laws.70 In 

stark contradistinction, the Sanum Tribunal inevitably examined the territorial status of Macao 

with regard to the Republic of China in order to determine whether Sanum Investments Limited 

had its seat in one of the Contracting Parties to the China-Laos BIT.71 

                                                 
66 Response, p.15. 
67 Shen, ¶7. 
68 Repousis, p.157. 
69 Tza Yap Shum, ¶54; Sanum, ¶303; Feldman, ¶30.  
70 Tza Yap Shum, ¶¶55,58. 
71 Sanum, ¶¶304, 305. 
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30. Hence, and contrary to what Respondent argues, since Mr. Explosive is a natural person, 

his nationality is to be determined exclusively in light of Art.1(2(a)) Euroasia BIT, and 

independently of any considerations concerning Fairyland’s territorial status.  

b. Claimant’s Euroasian nationality does not depend on the recognition of Fairyland’s  

annexation 

 

31. Claimant’s naturalization does not presuppose that Fairyland is part of the Euroasian 

territory. The question of whether Fairyland has lawfully seceded from Eastasia cannot affect 

Claimant’s nationality, since States enjoy unlimited discretion regarding the bestowal of their 

nationality, even extraterritorially.72  

32. In fact, territorial considerations would solely be relevant if the invoked nationality was 

that of an allegedly independent State.73 For instance, the international recognition of Turkish 

Republic of Northern Cyprus, South Ossetia or Abkhazia as independent States would be a sine 

qua non condition for the international standing of their respective alleged nationalities.74  

33. Evidently, the factual premises of the present dispute are fundamentally different. Euroasia 

is, beyond any doubt, long recognized as an independent State, and thus the validity of Claimant’s 

Euroasian nationality, being inherently unrelated to Fairyland’s status, would not entail as such the 

recognition or non-recognition of Fairyland’s secession by this Tribunal. Deciding solely on the 

basis of the Euroasia BIT suffices for the ratione personae jurisdictional purposes. 

c. The Tribunal cannot -and should not- decide any inter-State territorial dispute  

regarding Fairyland 

 

34. Oceania and Euroasia’s consent as reflected in Art.9 Euroasia BIT, explicitly delimits the 

Tribunal’s adjudicative power to the resolution of investment disputes “between the investor of one 

of the Contracting Parties and the other party.” In contrast, Respondent essentially asks this 

Tribunal to do what the UN, Euroasia and Eastasia, not to say the international community as a 

whole,75 have yet failed to do, namely to resolve a territorial dispute of preponderant politica l 

character regarding the status of Fairyland as an alleged prerequisite for deciding on its jurisdict ion 

ratione personae.76 The Tribunal should avoid getting caught in such a ‘blind alley.’ 

35. For, this extravagant proposition by Respondent defies the very wording, object and 

purpose of the Euroasia BIT, which fosters the reciprocal promotion and protection of foreign 

investment and the de-politicization of international investment disputes. Claimant has already 

                                                 
72 Natoli, p.411.  
73 Peters, p.641. 
74 Oppenheim, p.854(fn.14); Veysi Dag, ¶¶31,34; Grossman, p.861. 
75 PO2, ¶3; Facts, ¶16. 
76 Response, p.15. 
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established that this Tribunal’s ratione personae jurisdiction is in no way connected with the status 

of Fairyland. But even more importantly, this investor-State Tribunal lacks the necessary 

adjudicative power for deciding inter-State territorial disputes, such as the one regarding Fairyland, 

both of which are obviously absent from the present arbitral proceedings.  

36. Any direct or indirect finding of this Tribunal regarding Fairyland would go against the 

fundamental ‘indispensable third party’ principle enunciated by the ICJ itself in the Monetary Gold 

case, where it was held that, as a corollary of the ‘consent’ principle, the adjudicative body cannot 

proceed to decide a question of the rights or the responsibility of a State not before it.77 As per the 

Chevron Tribunal, this “goes to the question of the ability of the Tribunal to decide the case justly 

and according to law”.78 

37. Accordingly, not only it is not necessary, but is also not permissible for this Tribunal to go 

beyond its subject-matter specific jurisdictional powers and decide a political territorial dispute 

regarding Fairyland between Euroasia and Eastasia, even in passim so as to determine its 

jurisdiction. For, any such award would be likely to be set aside in the courts of the seat, Braluft, 

Silverige,79 and unlikely to be enforceable, pursuant to Art.34(2(a)(iii)) of the UNCITRAL 

Arbitration Law. 

C. In parallel, the situation in Fairyland cannot affect the effectiveness of Claimant’s  

nationality under international law 

 

38. Claimant proclaims that the sequence of events in Fairyland not only fails to weaken its 

nationality bonds with Euroasia, as Respondent alleges, but it actually bolsters them. Since 

international law may only exercise an in extremis control,80 in cases of severe violations of one’s 

fundamental human right to choose its nationality,81 it is solely the coercive and forced conferral 

of the latter that lies in stark contradiction with international law principles.82 However, this is not 

the case with the bestowal of the Euroasian citizenship to Claimant, or any of the other residents 

of Fairyland. 

39. In particular, Claimant adheres to the recognition of his Euroasian nationality by this 

Tribunal, since the latter was neither imposed (a), nor the result of pressure or force (b). 

 

                                                 
77 Monetary Gold, pp.32-33. 
78 Chevron, ¶4.62. 
79 PO1, ¶1.  
80 Amerasinghe, p.88. 
81 UDHR, Art.15(1). 
82 Brownlie, pp.340-341. 
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a. The amendment of the Euroasian CA did not massively impose the Euroasian 

citizenship 

 

40. Claimant submits that the Euroasian nationality constitutes nothing but a conscious choice 

of Claimant, as well as the people of Fairyland, to be reintegrated in the Euroasian community and 

jurisdiction. This expressed preference derives from their unbreakable cultural and sentimenta l 

bond with the Euroasian people.83 Despite the separation of the region from Euroasia after the 1914 

World War,84 the residents of Fairyland maintained their Euroasian identity to the extent they never 

managed to identify with Eastasia.85 

41. For this reason, after a three-month preparation86 and careful consideration, on November 

1, 2013 the people of Fairyland exercised their right of self-determination87 by holding a regional 

referendum in accordance with the provisions of the Eastasian Constitution.88 Unlike the Crimean 

voters, who were called upon to decide on their political status under unacceptable fear and rush 

caused by the shadow of the gun of the Russian army,89 the residents of Fairyland voted unaffected 

from any external force or pressure. In particular, the fundamental international principles of a free, 

fair and uninfluenced electoral procedure90 were effectively safeguarded, and as a result, the 

referendum could not but mirror the pure will of the vast majority to break all ties with Eastasia  

and reunite with their parent-State, Euroasia.91 

42. More importantly, in the words of Professor Brownlie, in the context of self-determination, 

a referendum that leads to a conferral of nationality is naturally “regarded as a prior and collective 

exercise of a right of option”.92 Such an expressed will is undeniably addressed to the state with 

which the people share the genuine connection, creating a solid ground for the extension of its 

citizenship.93 Consequently and in response to the uncontested decision of the residents of 

Fairyland, Euroasia amended its CA to provide them with the option to apply for the Euroasian 

nationality.94 

43. With respect to the right to choose nationality, the requirement of individual application 

prescribed under the CA, undoubtedly excludes any allegation of collective naturalization or 

                                                 
83 Facts, ¶14. 
84 PO3, ¶9. 
85 Facts, ¶14. 
86 Facts, ¶14. 
87 UN Charter, Art.1(2); ICCPR, Art.1(1). 
88 PO2, ¶2. 
89 Marxsen, p.381. 
90 Venice Referendum. 
91 PO3, ¶7. 
92 Brownlie, p.342. 
93 Spiro, pp.722-723. 
94 PO2, ¶4.  
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imposition.95 In fact, the naturalization procedure in the present case bears no resemblance with 

the obscure conferral of the Russian nationality in Crimea.96 In that case, the new citizenship was 

forced upon all the residents of the region, while the right to maintain the Ukrainian citizenship 

could only be exercised under a number of practical and bureaucratic obstacles as well as extremely 

narrow time limits.97  

44. Thus, in the case of Fairyland, given that a choice of allegiance was made twice, first 

through a referendum and later through a deliberate application, it would be irrational to conclude 

that the subsequently conferred nationality could be incompatible with international law. 

45. On the same wavelength, the ICJ in Nottebohm underlined that the effectiveness of a 

naturalization cannot be challenged when the person is more closely attached to the state conferring 

the nationality and when this attachment is established on a genuine and sincere bond of the 

individual with that state.98 As far as Claimant is concerned, the voluntary acquisition of the 

Euroasian nationality could not be clearer. Considering his Euroasian family roots,99 as well as his 

professional and social bonds with Euroasia,100 his connection with the latter is by no means 

ephemeral. Claimant wholeheartedly preferred to be a Euroasian national and that is elucidated by 

his overall actions. Considering that the timing of a naturalization is a decisive criterion for the 

establishment of a genuine link,101 Claimant’s immediate renunciation of his original nationality 

on March 2, 2014102 as well as his acquisition of the Euroasian citizenship shortly after the 

amendment, cannot be ignored. 

b. The Euroasian nationality was not forcibly conferred 

 

46. Furthermore, Claimant submits that his voluntariness to acquire the Euroasian nationality 

could not have been vitiated by the mere presence of the Euroasian army in Fairyland. The high 

threshold for the invalidation of the nationality, conferred due to force, pressure or threat, requires 

that a hostile army compels an otherwise non-existent consent to change nationality.103 

47. In casu, this is far from true. It was Fairyland’s official letter to the government of Euroasia 

on January 23, 2014104 that requested Euroasia’s assistance, giving effect to the unequivoca l 

decision through the referendum. Despite the long-lasting publicity of the letter, Eastasia remained 

silent, which further indicates its lack of effective control over the region.  

                                                 
95 Peters, p.691. 
96 Ukraine Resolution, ¶5. 
97 Shevel, ¶9. 
98 Nottebohm, pp.23. 
99 Facts, ¶14; PO2, ¶4. 
100 Facts, ¶¶8,9. 
101 Aghahosseini, p.180. 
102 PO3, ¶2. 
103 Peters, p.668. 
104 Facts, ¶14; PO2, ¶3. 
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48. Accordingly, the intervention of March 1, 2014105 was welcomed by the residents and 

resulted in the bloodless and peaceful reunification of the region with its motherland.106 Thus, 

irrespective of any assessment of the facts, the reality cannot be denied; it would be arbitrary and 

unfounded to nullify the will of the people to become Euroasian, when it has been so prominently 

expressed in multiple occasions.107 

49. Considering that in most cases, the international community is reluctant to accept a 

secessionist movement as lawful,108 the immediate and wide recognition109 of Fairyland’s 

reunification with Euroasia is a strong indication that no violation of international law has occurred.  

The compatibility of the situation in Fairyland with international law norms is further bolstered by 

the stance of the UN. Not only did it refrain from condemning the Euroasian intervention in 

Fairyland,110 but it also remained untroubled by the Amendment to the CA. Indeed, if the Act 

contravened international law principles, the United Nations Security Council (UNSC) would have 

reacted similarly to the case of Golan Heights, where it addressed a resolution specifica lly 

condemning Israel for imposing laws and regulations on the region.111 

50. Therefore, there is no ambiguity or illegality that may affect Claimant’s acquisition of the 

Euroasian nationality and, as a result, this Tribunal’s jurisdiction. 

II. JURISDICTION IS NOT BARRED BY THE PRE-ARBITRAL STEPS INCLUDED IN 

ART.9 EUROASIA BIT  

 

51. Respondent did not limit itself to the indifferent stance that burnt all the bridges of 

communication and effective adjudication but also now erroneously alleges that it is Claimant that 

did not abide by the pre-arbitral steps set forth in Art.9 Euroasia BIT. 

52. Contrary to these allegations, Claimant submits that this Tribunal’s jurisdiction is by no 

means affected, since, first Claimant made multiple efforts to reach the amicable resolution of the 

dispute (A) and, second he was neither obliged nor able to recourse to the domestic courts of 

Oceania (B). 

A. Claimant attempted to settle the dispute amicably pursuant to Art.9(1) Euroasia BIT 

 

53. Art.9(1) Euroasia BIT provides that after an investment dispute has arisen, the Parties shall 

pursue an amicable settlement to the extent possible. However, Respondent conveniently 

                                                 
105 Facts, ¶14. 
106 Facts, ¶14. 
107 Facts, ¶14; PO2, ¶3. 
108 Crawford, p.103. 
109 Facts, ¶16. 
110 PO2, ¶3. 
111 Israel Resolution. 



 14 

disregards that the sole purpose of an amicable settlement requirement is to facilitate the effective 

and timely resolution of the arisen dispute,112 and under no circumstances to hinder this Tribunal’s 

jurisdiction. In that regard, Claimant will establish that the amicable settlement stage cannot have 

jurisdictional implications, being a mere formality (a); be that as it may, it was Respondent’s 

unwillingness to cooperate that precluded any amicable consultation (b). 

a. Amicable consultations do not undermine the jurisdiction of the Tribunal 

 

54. Unlike other BITs,113 Art.9 does not even set a minimum duration requirement, also known 

as a ‘waiting period’.114 According to the Abaclat Tribunal, which examined an identical provision, 

this drafting indicates that the parties’ intentions were just to create a duty to act with goodwill, 

rather than a legal obligation.115 This perception is in line with Professor Born’s view that, since 

the requirement to participate in open negotiations is “an obligation of means and not an obligation 

of result”,116 it is not a matter easily identifiable.117 Taking all these into consideration, the Lauder 

and Bayindir tribunals have concluded that amicable settlement constitutes a procedural stage that 

can by no means impair a Tribunal’s jurisdiction.118 

55. In corroboration, even in cases where a specific reconciliation procedure existed, often 

including pre-defined time limits, arbitral tribunals have without deviation refrained from denying 

jurisdiction.119 In the words of the Sedelmayer Tribunal, a bar to jurisdiction would be “a too far-

reaching”120 result, while in the Enkev case it was eloquently described as “too semantic and 

unduly harsh”.121 

b. In any case, Claimant made multiple efforts for an amicable settlement 

 

56. Even when entertaining the hypothesis of the pre-arbitral steps being a jurisdictiona l 

prerequisite, Claimant submits that his actions undoubtedly depict his sincere willingness to settle 

the dispute amicably, in contrast with Respondent's indifferent stance. 

57. In fact, on February 23, 2015, Claimant addressed four letters to four different competent 

Ministries of Oceania, expressing his discontent for the impact of the EO on his investment.122 The 

letters reflected his eagerness to pursue an extrajudicial resolution through negotiat ion 

                                                 
112 Born/Šćekić, p.230. 
113 Switzerland-Uruguay BIT, Art.10(2); Netherlands-Poland BIT, Art.8(2); Switzerland-Pakistan BIT, Art.9(2). 
114 Dolzer/Schreuer, p.268. 
115 Abaclat, ¶564. 
116 Born/Šćekić, p.241. 
117 Born/Šćekić, p.231. 
118 Lauder, ¶¶187,191; Bayindir, ¶99.  
119 SGS, ¶184; Sedelmayer, p.82; Biwater, ¶343. 
120 Sedelmayer, p.82. 
121 Enkev, ¶321. 
122 PO3, ¶4. 



 15 

proceedings.123 Arbitral jurisprudence has concluded that as long as one party offers to participate 

in negotiations124 and its intent to initiate the negotiation process is effectively conveyed, such 

letters are more than sufficient for the commencement of negotiations.125 

58. On the same wavelength, the absence of any response from the Respondent State is a clear 

sign of unwillingness to negotiate126 that discharges the investor from pursuing it any further.127 In 

the case at hand, instead of making the most out of Claimant’s efforts, Respondent utterly 

disregarded all four invitations.128 

59. According to the Amto Tribunal, had the respondent State considered the investor’s attempt 

inefficient, it should have immediately expressed its opposition; otherwise its objection severely 

contradicts the obligation of the parties to act in good faith.129 Hence, the denial of jurisdiction in 

the present case would in fact reward Respondent for its own failure to allow the amicable 

settlement to proceed. 

60. In any case, arbitral tribunals have held that the phrase “to the extent possible”130 found in 

most negotiation clauses, suggests that it would be irrational to oblige the parties to engage in 

fruitless negotiations, in the absence of any prospect of success.131 In the present case, Respondent 

was well aware of the implications that the EO would infringe upon the sanctioned investments. 

Consequently, any amicable consultations with Respondent were doomed to fail from the very 

beginning. 

B. Claimant did not violate Art. 9(2) Euroasia BIT by not resorting to the Oceanian Courts 

 

61. Claimant submits that contrary to Respondent’s allegations, he was not obliged to recourse 

to the domestic courts of Oceania. In particular, Art.9(2) Euroasia BIT provided Claimant with an 

additional judicial option, which he was not bound to pursue (a), especially if proven ineffect ive 

(b). 

a. Recourse to the domestic courts of Oceania was an option, not an obligation 

 

62. Claimant asserts that the interpretation of Art.9(2,3) pursuant to Art.31(1) VCLT, to which 

both Oceania and Euroasia are signatories,132 reaffirms thtee permissive articulation of the 

provision. More precisely, according to Professor Born, the ordinary meaning of the word ‘may’, 
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when compared to the word ‘shall’, is far from being imperative.133 This is further elucidated by 

the grave contrast between the Euroasia BIT on one hand and the Argentina-UK and the 

Switzerland-Uruguay on the other, which emphatically use the word “shall”.134 

63. Contextually, since both the domestic litigation and the recourse to arbitration are 

introduced with a ‘may’,135 any different interpretation would lead to the absurd result that the 

initiation of arbitral proceedings is obligatory as well. Besides, vesting this provision with a 

mandatory character would contradict the fact that Oceania does not provide for domestic litigat ion 

of treaty claims, either under national or international law.136 

64. Furthermore, an overview of the recent tendency in investment arbitration proves that the 

domestic litigation requirement does not satisfy the threshold of the desired efficiency and speed.137 

Considering the financial burden and resolutional delay it inflicts upon the injured party,138 it has 

been described as an irrational prerequisite,139 while the Plama Tribunal did not hesitate to 

characterize it as “nonsensical from a practical point of view”.140 

b. Even if mandatory, domestic litigation would be futile  

 

65. In any event, any contention of Respondent with regard to the significance of the domestic 

litigation is defeated by its own domestic legal system. Pursuant to the findings of the ST-AD 

Tribunal, a good-faith-interpretation of the arbitration clause suggests that it would be irrational to 

adhere to a treaty obligation in cases of “insuperable futility”.141 

66. In light of the relevant rules of international law as a further interpretative tool pursuant to 

Art.31(3(c)) VCLT, Art.15 of the ILC Articles on Diplomatic Protection introduces several 

exceptions to the local remedies rule. Specifically, the exceptions refer to cases where local 

remedies do not exist, or -if they do- resorting to them would be ultimately futile.142 As the 

Ambiente and Giovanni tribunals have stated,143 the domestic litigation provision included in a 

dispute settlement clause of a BIT is relevant in both nature and function with the exhaustion of 

local remedies rule prescribed in the law of Diplomatic Protection.144 Since the latter prescribes 

                                                 
133 Born/Šćekić, p.238. 
134 Argentina-UK BIT, Art.8(2); Switzerland-Uruguay BIT, Art.10(2). 
135 Euroasia BIT, Art.9(2,3). 
136 PO3, ¶5. 
137 Born, p.9. 
138 Dolzer/Schreuer, p.266. 
139 Hochtief, ¶50. 
140 Plama, ¶224. 
141 ST-AD, ¶364. 
142 Vermeer-Künzli, p.55. 
143 Ambiente, ¶602; Giovanni, ¶315.  
144 ILC Diplomatic, Art.15.  



 17 

that it contains an inherent futility exception,145 similarly a ‘blind’ application of Art.9(2) Euroasia 

BIT could be proven unreasonable. 

67. In casu, the EO that imposed the sanctions evidently excluded injured persons from any 

judicial redress, when stating that: 

“is not intended to, and does not, create any right or benefit, substantive or 

procedural, enforceable at law by any party against the Republic of Oceania.”146  
 

68. This wording is a common feature in most executive orders and depicts the issuer’s 

intention not to create justiciable rights.147 Accordingly, since the presently disputed EO constitutes 

the source of Claimant’s claims, vesting it with non-justiciability is a textbook example of futility. 

Quite similarly to the case at hand, the BG Tribunal148 concluded that the Presidential Decree 

compelling the domestic courts to implement the Emergency Laws149 rendered the domestic 

litigation provision futile. 

69. Furthermore, nor could Claimant recourse to the Oceanian Constitutional Tribunal, since 

such a redress would also be fruitless. Apart from the purely declaratory nature of the hypothetica l 

award excluding the examination of the substance of the claims, the adjudication would be 

excessively time consuming (i.e. four years),150 a conclusion also reached by the Urbaser 

Tribunal.151 The executive branch’s wide margin of appreciation that the Constitutional Tribuna l 

has been consistently upholding when called upon to question foreign policy considerations, serves 

as additional proof of futility. 152  

70. Considering the above, this Tribunal should dismiss Respondent’s objections and ascertain 

its jurisdiction upon the present dispute. 

III. ALTERNATIVELY, CLAIMANT MAY RELY ON ART.8 EASTASIA BIT BY 

VIRTUE OF THE MFN CLAUSE EUROASIA BIT 

 

71. On a different basis and independently sufficient, Claimant may avail itself of the more 

favourable treatment prescribed under Art.8 Eastasia BIT, by virtue of the MFN clause of Art.3 

Euroasia BIT. 

72. In particular, Claimant will demonstrate that in the absence of clear language providing 

otherwise, the investor’s direct access to international arbitration falls under the protective scope 
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of the MFN clause (A), while the wording of the provision at hand conveys the Parties’ intent ion 

not to exclude procedural treatment from its scope of application (B). 

A. The MFN clause has been consistently covering pre-arbitral steps 

 

73. By including an MFN clause in the Euroasia BIT,153 the Contracting Parties undertook the 

obligation to prevent nationality based discrimination154 and to guarantee equal opportunities 

between different beneficiaries of the investment protection.155 

74. However, in the present case, the dispute settlement provision of the Eastasia BIT, ensuring 

direct access to international arbitration for all Eastasian investors, creates a crucial competit ive 

advantage which automatically places Euroasian investors on the losing end. This view is in line 

with recent jurisprudence,156 which has widely recognized that optional recourse to the nationa l 

courts is considerably more favourable than compulsory domestic litigation. 

75. In light of these considerations, Claimant submits that especially when the more favourab le 

treatment concerns access to arbitration, the applicability of the MFN clause for the circumvention 

of pre-arbitral steps has been consistently upheld by arbitral jurisprudence.157 

76. More precisely, the Tribunals in Gas Natural,158 Suez159 and Hochtief160 all concluded that 

the MFN clause does not import a non-existent right; and for good reasons indeed since the basic 

BIT provided the investor with the right to arbitrate against the host-State. In the present dispute, 

and in contradiction to Germany-Greece BIT,161 Respondent’s consent to ICC arbitration is 

provided under both the Eastasia162 and the Euroasia BIT,163 with the sole difference that the 

Eastasia BIT provides investors with a more timely access to international arbitration. 

77. In contrast, tribunals that have been reluctant to uphold the applicability of the MFN clause 

to procedural matters were dealing with significantly different claims, also surrounded by different 

factual backgrounds. Unlike cases concerning pre-arbitral steps, the claimants in Tecmed,164 

Plama165 and Berschader166 sought to alter fundamental jurisdictional requirements which were 
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not covered by the host-States’ consent, such as the tribunal’s ratione temporis jurisdiction167 or 

the expansion of dispute settlement clauses to categories of dispute beyond those provided.168 

78. Indeed, even the Plama Tribunal characterized the decision in Maffezzini as 

“understandable”,169 itself noting that waiting periods are “curious requirements”.170 By expressing 

this view, the Tribunal reaffirmed that the pre-arbitral steps are to be treated differently from other 

procedural matters. 

B. The MFN clause of the Euroasia BIT encompasses procedural matters 

 

79. Claimant professes that the scope of the MFN provision in the Euroasia BIT covers both 

substantive and procedural rights. As profoundly underlined by the Siemens,171 Hochtief172 and 

Suez173 tribunals, “treatment” encompasses both substantive and procedural rights unless explicitly 

excluded by the Parties. 

80. Euroasia and Oceania deliberately did not exclude procedural issues but rather opted for 

their protection. If the Parties’ intention was to restrict the application of the clause solely to 

substantive issues they could have followed the example of the Switzerland-Colombia BIT; the 

latter emphatically provides that: 

“the most favourable treatment referred to in the said paragraph does not 
encompass mechanisms for the settlement of investment disputes”174 

  

81. In particular, Art.3(1) Euroasia BIT provides that treatment ‘no less favourable’ shall be 

accorded to ‘investments’, to ‘the income and activities’ as well as to ‘such other investment 

matters’. Claimant invites the Tribunal not to turn a blind eye to the context of the term ‘activities ’, 

in light of the Vienna Convention on the Law of Treaties (VCLT). Art.2(3) Euroasia BIT when 

referring to ‘activity’ subsequently provides a significantly broad definition covering all aspects of 

the lifespan of an investment, such as its ‘management, maintenance, use, enjoyment or 

disposal’.175 In the same vein the Siemens176 and Hochtief177 tribunals concluded that the act of 

judicial assertion of rights is undisputedly an activity related to the investment, while a significant 
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number of awards have found that the judicial protection is an inseparable part of the effective 

management over an investment.178 

82. Furthermore, under the expressio unius est exclusio alterius principle,179 when there are 

specifically articulated exceptions, all other matters not mentioned, implicitly fall under the scope 

of the MFN clause.180 Indeed, through Art.3(2) Euroasia BIT, the Contracting Parties excluded 

trade advantages and privileges deriving from customs or economic unions, omitting though any 

expressis verbis exception relating to procedural matters. 

83. For all the aforementioned reasons, Claimant asserts that he is entitled to activate the MFN 

clause so as to enjoy the more favourable procedural treatment provided under Art.8 Eastasia BIT. 

Having notified the Oceanian Ministries as early as February 23, 2015,181 he complied with the six 

month-stage of amicable settlement prescribed under Art.8(1) Eastasia BIT. Accordingly, 

Claimant respectfully requests this Tribunal to dismiss Respondent’s objections and assert its 

jurisdiction, if not under Art.9 Euroasia BIT, at least under Art.8(2) Eastasia BIT. 

IV. THE CLEAN HANDS ALLEGATION DOES NOT RESTRICT CLAIMANT’S 

PROTECTION 

 

84. Having established jurisdiction, Claimant invites the Tribunal not to be misled by 

Respondent’s defamatory accusations and grant Claimant BIT protection. Respondent cannot 

invoke the clean hands doctrine as a means of defence against Mr. Explosive’s fair requests. Hence, 

Claimant will establish that the clean hands doctrine of the Eastasia BIT is not applicable (A); and, 

even assuming arguendo that this Tribunal decides otherwise, that Claimant’s conduct was lawful 

under international law (B). Furthermore, Respondent cannot reap the fruits of its own dishonest 

conduct (C). 

A. Art.1(1) Eastasia BIT finds no application in the present dispute  

 

85. In a vain attempt to undermine Claimant’s legal standing to claim compensation, 

Respondent falsely seeks for the application of Art.1(1) Eastasia BIT via the MFN clause. Oceania 

seems to willfully misunderstand both the function and the nature of the provision. Particular ly, 

the MFN clause allows the beneficiary to ‘borrow’182 and avail itself of a specific more favourable 
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provision contained in a third treaty,183 while remaining under the legal framework of the basic 

treaty.184 

86. In the same wavelength, arbitral jurisprudence further corroborates this point. In the words 

of the Siemens Tribunal: 

“a benefit by the operation of an MFN clause does not carry with it the acceptance 

of all the terms of the treaty which provides for such benefit .”185 
 

87. In that respect, the MFN treatment constitutes a right prescribed in the basic treaty that 

provides its beneficiaries solely with advantages not included therein.186 Thus, the benefit sought 

through an MFN clause stems from the treaty containing the MFN clause; it does not derive from 

the third treaty.187 

88. This is the exact reason why the MFN treatment is not included in the scope of application 

of Art.36 VCLT.188 Even though the article stipulates that a right contained in a third treaty may 

only be exercised in conformity with the conditions of that third treaty, the travaux preparatoires 

of the VCLT further corroborate that the MFN apparently does not fall under this restriction.189 In 

light of the above, the MFN clause of the Euroasia BIT allows Claimant to ‘borrow’ the dispute 

settlement mechanism from the Eastasia BIT, freed from any other conditions. 

89. Even more so, Respondent cannot subject Claimant to a second jurisdictional test. In fact, 

although Respondent labels the phrase “in accordance with its laws and regulations” of Art.1(1) 

Eastasia BIT as a ‘clean hands’ clause, Professors Dolzer and Schreuer have time and again 

emphasized that such conditions are part of the definition of investment.190 Claimant has already 

satisfied the jurisdictional requirements of the Euroasia BIT, which are a sine qua non condition 

for the invocation of the MFN clause. 

90. Further, Respondent, well aware that it cannot import the definition of investment from the 

Eastasia BIT, makes reference to the clean hands doctrine, looking desperately for a last resort.191 

Nonetheless, this doctrine cannot be considered as a general principle of law applicable in the 

present dispute, since there is no consistent and uniform practice in the international community. 192 

Thus, it fails to enjoy the high threshold of recognition established under Art.38(1) of the ICJ 

Statute.193 Indeed, Professor Crawford admitted that the so-called clean hands theory cannot be 
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considered as a principle of international customary law,194 while the ILC Commentary remarks 

that the doctrine has rarely been applied.195 

91. Consequently, the clean hands doctrine has no legal underpinnings either as a clause 

contained in the Eastasia BIT or as a general principle of international law. 

B. In any case, Claimant did not breach the clean hands doctrine  

 

92. In the unlikely event that the Tribunal finds the clean hands doctrine applicable, it is 

Claimant’s submission that he acted in absolute conformity with the law. Arbitral jurisprudence 

has set a substantially high threshold for a finding of bribery,196 which primarily requires “clear 

and convincing evidence.”197 

93. In the present dispute, Art.22(4) of the ICC Rules clearly stipulates that “in all cases, the 

arbitral tribunal shall act fairly and impartially”. In addition, Art.18 of the UNCITRAL 

Arbitration Law concretely provides for the parties’ full opportunity to present their case. These 

provisions reflect fundamental principles of procedural impartia lity,198 which oblige the Tribuna l 

not to base its findings on half-substantiated evidence of illegality, to the detriment of the one 

party.199 In the same vein, the ICC 16090/2011 Tribunal emphasized the high standard of proof 

when the question of bribery appears.200 

94. Such a high threshold is satisfied only by evidence that leaves no room for doubt, instead 

of unbridled comments and slander. For instance, both Metal-tech201 and Inceysa202 based their 

findings on official testimonies and written documents. Furthermore, in the WDF case, Claimant 

openly admitted that it provided the President of Kenya with a ‘donation’.203 

95. In casu, Respondent fails to provide the Tribunal with valid and clear evidence, but instead 

bases its accusations on unfounded denunciations of a non-credible source and a biased 

interpretation of facts. For these reasons Claimant submits that neither the criminal proceedings 

against him (a), nor Respondent’s unsubstantiated assumptions (b) are sufficient evidence for a 

corruption finding. 
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a. The pending criminal proceedings cannot taint Claimant’s innocence  

 

96. Irrespective of the evidentiary value of Respondent’s allegations and in the absence of any 

irrevocable decision issued by the criminal courts of Oceania,204 Claimant is -and should be treated 

as- innocent. 

97. The presumption of innocence is unanimously recognized by the international community, 

as enshrined in numerous international legal instruments,205 such as the UDHR and the ECHR. 

Jurisprudence appears to concede. Indicatively, the Awdi Tribunal accepted the presumption of 

innocence as a rule of public international law and reaffirmed that all the tribunals are endowed 

with the duty to apply it, preserving the integrity of the process.206 

98. Claimant’s right to be presumed innocent cannot be overturned by the criminal proceedings 

initiated against him, where the substance of the accusations has not been examined by any organ, 

other than the General Prosecutor.207 A similar conclusion was reached by the TSA Tribunal, which 

found that the invocation of non-adjudicated criminal accusations does not suffice to support a 

claim of corruption.208 

99. Even more so, in the present case the criminal proceedings are nothing more than a 

retaliation against Claimant for the commencement of arbitral proceedings. It is not a coincidence 

that only after the receipt of the investor’s four letters on February 23, 2015209 did the General 

Prosecutor’s Office focus its investigation on Claimant.210 On the same note, the African Holding 

Tribunal has wisely affirmed that the host-State may resort to corruption charges against the 

investor, aiming at setting obstacles to the ongoing arbitral proceedings.211 Not surprisingly, 

Respondent’s behavior fits the bill. 

100. Claimant does not request from this Tribunal to go any step further from the findings of the 

Metal-tech Tribunal. The latter refused to rely on the testimonies of a convicted witness who was 

co-operating with the Uzbek authorities in order to reduce his penalty.212 Accordingly, 

Respondent’s desperate effort to incriminate Claimant having as a sole ground the words of a 

corrupted and convicted person enticed with more lenient sentence through an NPA, should leave 

this Tribunal unimpressed.213 
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b. Respondent provides this Tribunal with nothing more than arbitrary assumptions  

 

101. Furthermore, Respondent tries to incriminate common business activities, being unable to 

present reliable evidence. 

102. Particularly, the private meeting held between Claimant and the NEA President214 was 

essential not only for Claimant but also for the greater interests of Valhalla,215 due to the downgrade 

of the city’s life standards after the company’s cease of operation.216 

103. Afterall, the meeting was not a choice but rather an obligation stemming from the princip le 

of good faith as underlined by the Plama Tribunal.217 At that time, this meeting appeared to Mr. 

Explosive as the only way in order to secure a subsidy for the revival of Rocket Bombs.218 The 

dissuasive precedent,219 along with the potential subsequent denial of its request220 and the six-year 

freezing period,221 further underline the urgency of the appointment. Thus, Respondent 

unsuccessfully attempts to label the meeting as suspicious, when it was nothing more than common 

business practice. 

C. Respondent cannot “reap the fruits of its own dishonest conduct” 

 

104. In essence, the invocation of the clean hands doctrine on behalf of Respondent is nothing 

but a utilitarian attempt to benefit from its own officials’ undeniably corrupt practices; this 

undoubtedly contradicts the frequently applied by arbitral jurisprudence222 general principle of 

international law nemo auditur propriam turpitudinem allegans,223 i.e. no one who invokes his 

own guilt shall be heard. As was emphatically put by the Sole Arbitrator Lagergren in ICC Award 

No 1110/1963: 

 “before invoking good morals and public policy […] care must be taken to see 

that one party is not thereby enable to reap the fruits of its own dishonest conduct 
by enriching himself at the expense of the other.”224 
 

105. Respondent now designates Claimant as a scapegoat for its own inability to effective ly 

enforce its legislation. Claimant commenced the arms production relying on a license which was, 

similarly to the SPP case, “cloaked with the mantle of Governmental authority”,225 since it was 
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issued by the competent Oceanian organs.226 In addition, he operated for more than 15 years,227 

further expanding and reinvesting in the arms sector,228lacking any administrative expeditions over 

its production line throughout all these years.229 Moreover, Claimant was constantly modernizing 

his production equipment until its full compliance on January 1, 2014.230  

106. Consequently, were the Tribunal to accept that Claimant allegedly exercised corrupt 

practices, it would reward Respondent’s admitted corruption and deny Claimant’s protection on 

hypotheses that lack evidentiary basis. Bearing in mind the major economic contribution of 

Claimant’s investment to Valhalla,231 the entertainment of such a claim would have as a result that 

the State would “go home with equally unclean hands-unharmed-without being prosecuted-and 

impertinent.”232 
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PART TWO: MERITS 

V. RESPONDENT EXPROPRIATED CLAIMANT’S INVESTMENT 

 

107. According to Art.4(1) Euroasia BIT, Claimant’s investment is protected from any measure 

“the effects of which would be tantamount to expropriation”. Respondent, not only deliberate ly 

failed to safeguard the viability of Rocket Bombs, but it also adopted extreme economic sanctions 

that led to its financial destruction. 

In particular, on May 1, 2014,233 Claimant was struck with the detrimental measures of the EO, 

which crippled the investment’s profitability; in fact, they effectively extinguished any prospect of 

revival, leaving no room for business reconstruction so as to comply with the EO’s aim. For this 

purpose, Claimant submits that he was substantially deprived of his business (A), while 

Respondent’s conduct contradicts any notion of legitimate regulation (B). Finally, Respondent 

cannot justify the unlawful expropriation of Claimant's property relying on Euroasia’s alleged 

wrongdoing (C). 

A. Respondent substantially deprived Claimant of his investment 

 

108. Both academia234 and arbitral jurisprudence235 have reached the same conclusion; 

particularly, the Philip Morris Tribunal, summarizing prior jurisprudence, concluded that the 

State’s interference with the value, use or enjoyment of the investment, with reference to its 

intensity and duration, constitutes an indirect expropriation.236 

109. The EO, which was the source of Claimant’s financial disaster, evidently qualifies as an 

expropriatory measure; it collectively introduced a freezing of assets, an annulment of already 

existing contracts, as well as export restrictions,237 ultimately ‘suffocating’ Claimant’s company. 

110. Even when examined in isolation, similar measures are recognized as expropriatory by 

jurisprudence. In fact, the Telenor Tribunal held that the freezing of bank accounts suffices for a 

finding of indirect expropriation,238 while the Saar Papiers Tribunal reached the same conclusion 

when examining a ban on the transfer of goods that had severe consequences upon the 

investment.239 

111. In that respect, when the disputed implications can individually constitute expropriatory 

measures, considering them in an aggregate can only reinforce a finding of expropriation. This is 
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further invigorated by the fact that not only did the EO make the production impossible (a), but 

also shattered any possibility for new funding (b), and eventually pushed Rocket Bombs beyond 

the point of financial recovery (c). 

a. The EO effectively forced Rocket Bombs’ to shut down 

  

112. Claimant asserts that Respondent’s sanctions are tantamount to a “taking” of Claimant’s 

investment, since Rocket Bombs ended up a “shell” of a company, unable to conduct any business. 

Regardless of whether Claimant’s title remained intact, the loss of control,240 which is the most 

crucial element for an indirect expropriation, is profoundly present. 

113. After the issuance of the EO, Claimant found himself confronted with insuperab le 

impediments that affected all aspects of his investment.241 He could neither transfer, pay, or 

withdraw any of his property interests, nor engage in major transactions such as exports.242 This 

set of severe restrictions triggered a domino effect that frustrated the company’s previous 

prosperity.243 Due to the freeze of his assets and the prohibition of exports, Claimant was unable 

to meet his contractual obligations with non-Oceanian entities.244 Evidently, the investor was 

confronted with the deprivation of “the reasonably-to-be-expected economic benefit”.245 This 

effect constitutes an interference that, in the words of the Deutsche Bank Tribunal, “makes any 

form of exploitation of the property disappear”.246 

114. As if the aforementioned were not enough, the everyday business operations even inside 

the territory of Oceania came to a standstill.247 Specifically, through the EO, Respondent declared 

all the contracts between Claimant and Oceania-based entities ineffective.248 Considering that all 

of Claimant’s suppliers were Oceanian companies,249 the consequences were nothing but 

catastrophic. Thus, the company fits the description of the CME Tribunal; an investment with 

“assets, but without business”.250 

b. The EO eliminated any possibility for new capital 

 

115. Rocket Bombs’ fate was ultimately sealed by the inability to conclude new contracts.251 

Pursuant to section 1(b) of the EO, any entity engaging with the affected persons would 
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automatically be considered blocked.252 In this manner, Respondent completely isolated Claimant 

from the business arena. 

116. In a constantly evolving market, when a businessman cannot do business, it eventually 

loses all its potential for expansion and mobility. This critical hit to the company’s potential led 

directly to the vertical, almost 100% diminution of its shares’ value.253 The Tokios Tokelés Tribuna l 

underlined that devaluations of such magnitude undeniably amount to a taking.254 Thus, Claimant, 

unable to perform any activities,255 or sell his already heavily devalued shares,256 was condemned 

to experience first-hand Oceania’s expropriatory conduct. 

c. Claimant’s damage is irreversible due to the permanence of the EO’s effect 

 

117. The duration of Respondent’s measures is another compelling indicator of substantia l 

deprivation.257 In particular, the EO made no reference to its temporal scope. Given that it remains 

in force for more than two years, Claimant’s damage constantly increases. What is more, there is 

no indication that Respondent is willing to withdraw it, since it has broken off diplomatic 

relationships with Euroasia.258 Pursuant to the findings of the Tecmed Tribunal: 

“[...] the measures adopted by a State, whether regulatory or not, are an indirect 

de facto expropriation if they are irreversible and permanent”259 
 

118. In fact, even if the sanctions were to be repealed, Rocket Bombs would still not recover. 

As already established,260 the stagnant position, in which the investment has found itself has 

already made reflation impossible. At the same time, the public image of Rocket Bombs has been 

shattered to smithereens, as it has been targeted, isolated, and effectively crippled. Such a stain on 

a firm’s reputation evidently jeopardizes its continuity,261 as well as its financial and business 

survival. 

B. Respondent exceeded its police powers  

 

119. Claimant submits that Respondent’s conduct does not constitute a valid exercise of its 

regulatory power, since the imposition of economic sanctions of such magnitude manifestly beats 

the boundaries of legitimate regulation. The absence of any UNSC Resolution,262 which is the 
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competent authority to acknowledge any threat to international peace and security,263 and to impose 

sanctions against member-States,264 deprives Respondent’s actions of any legitimacy. 

120. State practice reaffirms Claimant’s position. In their vast majority, sanctions imposed by 

third States are accompanied by UNSC Resolutions,265 especially when introducing restrictions on 

States or individuals. In the very few cases of the imposition of unilateral sanctions, gross human 

rights violations were addressed.266 Indicatively, US and Canada imposed sanctions on 

Myanmar,267 where after a coup d’état the people were faced with massive killings and torture.268 

121. Even in the case of Crimea, despite the UNSC’s silence, the international community 

expressed its almost unanimous opposition to the annexation through a United Nations General 

Assembly Resolution,269 where only 11 out of the 193 member-States supported Russia’s 

actions.270 In the case at hand, the UN refrained from any condemnation,271 while half of the 

international community has recognized Fairyland’s reunification with Euroasia.272 

122. Thus, it is Claimant’s submission that Respondent invokes a pretextual internationa l 

obligation so as to cover the misuse of its regulatory power. In particular, and following the 

analysis of the El Paso Tribunal,273 the EO was issued in a discriminatory manner (a), while 

lacking the necessary due process of law (b) and being disproportionate (c). 

a. The EO defeated the principle of non-discrimination 

 

123. Claimant submits that the imposition of the EO was biased against Euroasian investors, and 

particularly Claimant. Respondent’s words in its Response are unequivocal; it openly admits that 

the sanctions specifically target “Euroasian investors”.274 

124. Adding to that, it was not only Rocket Bombs that fell under the scope of the EO, but 

Claimant as well,275 being a Euroasian national. Such a conduct is the ultimate embodiment of 

nationality-based discrimination, which lies in stark contradiction with fundamental principles of 

international law.276 Arbitral jurisprudence has underlined that measures reflecting such incentives 

cannot be covered under the regulatory cloak of the State and thus, they qualify as expropriatory. 277 
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125. Notably in Claimant’s case, Rocket Bombs was singled-out via the EO. Being the only 

arms company with contractual relationships with Euroasia, it was the only one in the arms sector 

affected by the sanctions.278 After all, when a measure targets only a specific foreign investor, it 

showcases the host-State’s excessive exercise of police powers, even if prima facie it appears to 

be non-discriminatory.279 

b. Both the issuance and the implementation of the EO contradicts the principle of 

due process 

 

126. Respondent’s intentions are further revealed by the circumstances under which the EO was 

issued. Arbitral jurisprudence has underlined the need for basic legal mechanisms available to the 

investors, in the sense of an advance notice, a fair hearing or an “unbiased and impartial 

adjudicator”.280 This, however, fails to apply in the case of the EO, which is tainted with a profound 

lack of due process. 

127. Indicatively, the ADC Tribunal emphasized that a prior notice is a necessary requirement 

to be satisfied.281 If the State fails to provide the investor with a formal notice, the due process 

requirement is breached, even if the investor is informed through unofficial means.282 In casu, the 

unnamed sources reporting the preparation of the EO on the media,283 can by no means substitute 

an official notification; quite the contrary, they constitute an indicator of the intended secrecy 

surrounding the preparation of the measures and the subsequent intention of Respondent to take 

all the affected entities by surprise. 

128. Furthermore, adherence to due process was imperative, considering that the imposition of 

economic sanctions is highly intrusive and imperils basic human rights,284 such as the right to 

property.285 Nevertheless, Claimant was deprived of his fundamental right to a fair hearing even 

after the imposition of the sanctions. In contradistinction with the UNSC sanctions’ regulatory 

framework, the reconsideration proceedings prescribed under Oceanian law, obviously failed to 

safeguard the required independence and impartiality. 

129. In particular, the UNSC has provided for an effective safety-net, securing the review of the 

imposed sanctions by an independent body, namely the Ombudsperson, in cases of petitione rs 
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seeking their delistment.286 The reasoning behind this procedure is that the person imposing the 

sanctions cannot be the same as the one reconsidering them.287 

130. However, in the case at hand, the Oceanian Code of Administrative Procedure provides for 

reconsideration proceedings reviewed by the authority that issued the decision, i.e. the President 

of Oceania.288 One clearly notices that the Oceanian President’s practice of changing hats at will 

contradicts the aforementioned principle; on the one hand she implements the sanctions, while on 

the other she is the only one competent authority to reconsider them.289 

c. The measures imposed are disproportionate to the purpose sought 

 

131. Drawing from the James and Others case,290 arbitral jurisprudence has affirmed that the 

interfering measure should reflect a relationship of proportionality between the measure imposed 

and the purpose pursued.291 In that respect, the State ought to adopt the effective292 and least 

damaging means to achieve its purpose,293 without inflicting upon the investor an inordinate and 

individual load.294 

132. However, the EO defeats the very essence of proportionality. Namely, it introduced 

draconian regulations in response to a situation, which by no means entailed the dangers that 

Respondent alleges. In fact, Fairyland’s reunification with Euroasia was peaceful and bloodless, 295 

being the result of the exercise of the people’s right of self-determination. Claimant cannot help 

but wonder how is Oceania acting as a peacekeeper to a peaceful reunification, sans an armed 

conflict. 

133. Even in situations where the international peace and security was under an actual threat, 

the measures taken against individuals were less harmful. For instance, in the case of Iran, where 

the danger consisted of unauthorized development of nuclear technology296 and support to terrorist 

organizations, i.e. Hezbollah,297 the imposed sanctions were not confiscatory. As a matter of fact, 

the sanctions set forth by the ISA, specifically concerning a handful of investors, did not deprive 

them of the capacity to perform their business.298 
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134. The excessiveness of the EO is further illustrated when recalling the economic sanctions 

imposed on Russia with regard to Crimea; they were evidently less severe, despite the fact that the 

situation in Crimea was unanimously condemned. Particularly, contrary to the EU and US 

sanctions vis-à-vis Crimea,299 not only did the EO freeze the assets of the targeted persons, but it 

also annulled all their business contracts and prohibited the conclusion of new ones.300 Respondent 

neglected the less damaging solutions before it, thus placing an excessive burden upon the affected 

entities. 

135. Furthermore, the measures imposed are ineffective for the achievement of their alleged 

purpose. It is hard to imagine how the deprivation of Claimant’s ability to conduct business can 

achieve the alleged maintenance of international peace and security. It appears that the sanctions 

were deliberately enacted so as to inflict the greatest damage upon Mr. Explosive and Rocket 

Bombs, by annulling its contracts with suppliers and rendering it incapable of meeting any of its 

contractual obligations, always defying any notion of legitimate regulation. 

136. In light of all the aforementioned, it is Claimant’s submission that, despite Oceania’s 

pursuit to bereave Mr. Explosive of his BIT protection and free itself from the wrongfulness of 

BIT violations, this Tribunal should see the facts for what they are: Respondent expropriated 

Claimant’s investment, efficaciously leading to its annihilation. 

C. The unlawful character of Respondent’s expropriatory measure cannot be justified by 

Euroasia’s alleged wrongdoing 

 

137. Respondent argues that: 

“[it] introduced sanctions against investors from Euroasia as part of an 
international response to condemn an illegal act of annexation of Fairyland by 

Euroasia.”301 
 

138. Still, this is nothing but a desperate attempt to justify the unlawful expropriation of 

Claimant’s property by relying on the countermeasures doctrine from the law on state 

responsibility; and, this attempt is neither new, nor has it ever been successful. 

139. The Tribunal should be mindful that Mexico’s similar litigation strategy in the context of 

Chapter Eleven NAFTA has always failed, for a number of good reasons indeed. As the Corn 

Products Tribunal explained, the doctrine of countermeasures under customary law cannot 

preclude the wrongfulness of violations of investors’ rights: investors enjoy their own rights, and 

as such they are third parties in any dispute between their home-State and the host-State.302 
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Similarly, Cargill further clarified that countermeasures may only preclude the wrongfulness of an 

act that is not in conformity with an obligation owed to the allegedly offending State, but certainly 

not in regard to obligations owed to nationals-investors of the allegedly offending state, such as 

the ones created under BITs.303 

140. The above findings reflect the depoliticization of Investor-State disputes prevailing in the 

grain of arbitral practice, also reiterated in both Art.12 Euroasia BIT which explicitly provides that 

its protections are immunized from politics and remain in full force, as well as the limited 

jurisdiction of arbitral tribunals under Art.9 Euroasia BIT. 

141. Hence, the Tribunal should reject Respondent’s invocation of the countermeasures doctrine 

as an alleged justification of its BIT illegalities vis-à-vis Claimant. After all, the Tribunal need not 

and cannot make any decision regarding the alleged wrongfulness of Fairyland’s annexation, lying 

in the heart of Respondent’s countermeasure argument.  
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PART THREE: REMEDIES 

VI. CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE HE SUFFERED 

 

142. Since Respondent can no longer evade the consequences of its wrongdoing, it now 

unjustifiably attempts to diminish the compensation due by clinging on a supposed contributory 

fault.304 This can only be interpreted as a desperate attempt to avail itself of Art.39 ILC; an 

allegation utterly irrelevant to the facts of the case. 

143. It was nothing but the EO that eventually brought upon Claimant the damage he suffered. 

Accordingly, no fault can be attributed to the investor. Specifically, Claimant never acted willfully 

or negligently to the detriment of his investment (A); furthermore, his behavior is by no means 

causally linked to the imposition of the sanctions and the subsequent expropriation of his 

investment (B). 

A. Claimant acted as any prudent investor would 

 

144. Respondent’s assertions concerning Claimant’s supply of weapons to Euroasia are 

unmeritorious. More specifically, throughout the years of the contractual relationship between the 

two parties, only two contracts were concluded. The first dates back to 1999305 and stands 

apparently remote to the course of events. It is the conclusion of the second contract of February 

28, 2014306 that Respondent rather conveniently attempts to associate with the imposition of the 

sanctions upon Rocket Bombs on May 1, 2014.307 

145. It is Claimant’s submission that this argument finds no legal or factual basis. The second 

contract, was nothing but a renewal of the already existing one,308 which had significantly bolstered 

the company’s prosperity.309 It was the first contract itself that provided for this renewal,310 

reflecting the will of both parties for a longstanding business co-operation. It was on this specific 

premise that Claimant based his expansion and this is further evidenced by the partial closure of 

the business, had the renewal not occurred.311 In light of the abovementioned, the vitality of the 

renewal for Claimant’s long-term business plan is self-evident. 

146. In this context, by alleging that Claimant should have refrained from concluding this 

contract, Respondent essentially argues that a prudent investor was obliged to assess an improbable 
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scenario. According to the IEEPA, the President of Oceania is vested with the right to freeze assets 

and block transactions solely under circumstances of “unusual and extraordinary threat to 

international security”.312 However, no one could have foreseen that Oceania would consider 

Fairyland’s willful reunification with Euroasia as meeting the high threshold set by the IEEPA.  

147. Particularly, throughout February 2014, when Claimant’s negotiations with Euroasia for 

the renewal of the contract were taking place,313 the political deliberations in the Euroasian 

Parliament concerning the assistance in Fairyland, had the region’s accord since January 23, 

2014,314 while there was no political reaction from Eastasia. Adding to that, the Euroasian armed 

forces entered the territory of Fairyland on March 1, 2014,315 evidently after the renewal of the 

contractual relationship between Claimant and the Euroasian Ministry of Defense.316 The Tribuna l 

should not turn a blind eye to the fact that Claimant could not have possibly known about the 

intervention. A mere political debate317 by itself cannot serve as strong indication, let alone as a 

proof of an imminent intervention. 

148. Evidently, Respondent cannot accuse Claimant of acting irresponsibly and without any 

basic business planning. Rather, it is Oceania’s behavior that strikes as careless, since it ostensibly 

and falsely associates unrelated instances. Hence, it is Respondent that should take full 

responsibility of its actions. 

B. Claimant’s conduct is not causally linked to the expropriatory measure  

 

149. Arbitral jurisprudence has further highlighted the need for a causal link between the alleged 

contributory action and the damage suffered by the investor.318 However, in the present dispute, 

the required causality between Claimant’s contract with Euroasia and the expropriation of his 

property is undoubtedly missing. 

150. According to the approach followed by the Lemire Tribunal, the element of causation 

concerning the contributory fault is satisfied when the logical chain of events that connects “the 

initial cause […] to the final effect” is sufficiently interrupted by an intervening event on behalf of 

the injured party.319 However, in the case at hand, no such intervening event has occurred. 

151. In the Response, Respondent sets itself up for failure, since it expressly admits that the 

sanctions imposed targeted “investors from Euroasia”.320 Claimant’s investment would, thus, have 
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been affected by the imposition of sanctions, even if the former had not renewed his business 

relations with Euroasia. 

152. In any event, assuming arguendo that a causal link exists, Claimant submits that it is 

extremely remote and aleatory. When quoting the requirements set forth in Art.39 ILC, the 

Occidental Petroleum Tribunal underlined that the contribution of the investor shall be “material 

and significant” to the extent that its actions establish a strong relation of causality with its 

losses.321 

153. Still, this relation is absent in the present case, since Respondent issued the EO 

independently of Claimant’s conduct. When adopting the EO, Respondent was actually reacting to 

another stimulus, namely the situation in Fairyland.322 Therefore, the conclusion of the agreement 

between Claimant and Euroasia is not part of the chain of events that led to the imposition of the 

abovementioned sanctions. The necessary causation would exist, only if the measures were 

adopted in direct response to Claimant’s conduct. 

154. In light of these considerations, it becomes crystal clear that Claimant did not contribute to 

the damage he suffered and, thus, the compensation due by Respondent should not be diminished 

by a non-existent contributory fault. 
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PRAYER FOR RELIEF 

 

155. Claimant respectfully requests this Tribunal to find that: 

(1) He is a protected investor pursuant to Art.1(2) Euroasia BIT; 

(2) The pre-arbitral steps in Art.9 Euroasia BIT are no bar to jurisdiction; 

(3) In any event, Claimant may invoke Art.8 Eastasia BIT by virtue of the MFN clause of 
the Euroasia BIT; 

(4) Respondent’s “clean hands” allegations are meritless; 

(5) Respondent’s measures unlawfully expropriated Claimant’s investment under Art.4 
Euroasia BIT; 

(6) The Tribunal should award compensation of no less than 120,000,000 USD with interest 
as of the date of the issuance of the award. 

 

Respectfully Submitted on September 19, 2016 

By 

Team Ruda 

On Behalf of Claimant 

Peter Explosive 

 
 


