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STATEMENT OF FACTS 

1. The Republic of Oceania (“Respondent” or “Oceania”) is a party to bilateral investment 

treaties (“BIT”) with the Republic of Eastasia and the Republic of Euroasia. The 

Agreement between the Republic of Oceania and the Republic of Eastasia for the 

Promotion and Reciprocal Protection of Investments (“Eastasia BIT”) entered into force 

on 1 April 1993, while the Agreement between the Republic of Oceania and the Republic 

of Euroasia for the Promotion and Reciprocal Protection of Investments (“Euroasia BIT”) 

entered into force 23 October 1995.1 

2. Peter Explosive (“Claimant”), a resident of the province of Fairyland, invested in Oceania 

by acquiring 100% of the shares of Rocket Bombs Ltd (“Rocket Bombs”) and 

subsequently becoming the company’s president and the sole member of its board of 

directors.2 

a. Acquisition of environmental license and bribery charges  

3. On November 1997, Rocket Bombs had lost its environmental license. To be able to 

reacquire its environmental license, it is necessary that the company should first show that 

its production line complies with the environmental requirements stipulated in the 

Environmental Act of 1996. However, to adjust the production line to meet the 

requirements was very expensive and beyond the means of the Claimant at the time.3 This 

was made more difficult by the fact that the Ministry of Environment of Oceania had 

denied Claimant’s request for a subsidy.4 

4. On July 1998, the Claimant was able to secure an appointment with the President of the 

National Environmental Authority (“NEA”) of Oceania. Shortly after this meeting, the 

Claimant was given an environmental license, allowing for the commencement of his 

company’s arms production line.5 

5. In 2013, the General Prosecutor’s Office (“GPO”) of Oceania conducted investigations 

regarding the corruption in the NEA, pursuant to anonymous information they received. 

                                                           
1Uncontested Facts, ¶1. 
2Uncontested Facts, ¶2. 
3Uncontested Facts, ¶4. 
4Uncontested Facts, ¶7. 
5Uncontested Facts, ¶6. 
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The information alleged that it was possible to expedite the process of obtaining an 

environmental license, in exchange of some pecuniary gratification.6 

6. On 1 February 2015, the President of NEA was convicted of accepting bribes.7 After his 

conviction, the President of NEA named a number of persons whom he allegedly received 

bribes from, among which was the Claimant.8 

7. On 23 June 2015, criminal proceedings against the Claimant commenced for allegedly 

securing Rocket Bombs’ environmental license through bribery.9 The criminal proceeding 

against him remains pending as of date.10 

b. Referendum and annexation of Fairyland 

8. The province of Fairyland had its origins in Euroasia.11 The residents of the province are 

mostly of Euroasian descent, speak the Euroasian language, and identify as Euroasians.  It 

was only due to the multiple wars over the years that the province found itself in Eastasian 

territory.12 

9. On 1 November 2013, the residents of Fairyland, through a referendum, decided that their 

province should be reunited with Euroasia. However, Eastasia declared that such 

referendum was invalid and, consequently, was not recognized in the territory of Eastasia.13 

10. Desirous to be reunited with the motherland, the authorities of Fairyland contacted the 

Ministry of Foreign Affairs of Euroasia, seeking for an intervention. In response to this 

request, the armed forces of Euroasia entered the territory of Fairyland on 1 March 2014. 

On 23 March 2014, Fairyland was successfully reunited with Euroasia.14 

11. After the annexation, Euroasia introduced an amendment to its Citizenship Act, which 

allowed residents of Fairyland to apply for Euroasian citizenship. The Claimant was 

recognized as a Euroasian national pursuant to this amendment on 23 March 2014. 

Claimant likewise sent a correspondence to the President of Eastasia, declaring his 

renunciation of his Eastasian nationality.    

                                                           
6Uncontested Facts, ¶18. 
7Uncontested Facts, ¶19. 
8PO No.2, ¶5. 
9Uncontested Facts, ¶19. 
10PO No.2, ¶5. 
11Uncontested Facts, ¶14. 
12Request, p.5. 
13Uncontested Facts, ¶14. 
14Uncontested Facts, ¶14. 
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c. Sanctions 

12. As a result of the annexation, the international community was divided into two factions, 

with one-half believing that the annexation was valid, and the other half believing it to be 

illegal and in contravention of international law. Oceania belonged to the latter faction.15 

13. In response to what they perceived to be an illegal act of annexation, the President of 

Oceania issued Executive Order No. 1 (“EO No. 1”), which introduced a system of 

sanctions against those persons and entities engaged in the enumerated sectors – such as 

arms production – allegedly contributing to the situation in Fairyland.16 

14. Claimant’s investment in Rocket Bombs was among those affected by the sanctions. As a 

result of the sanctions imposed, his shares were practically reduced to zero, and the 

companies who once contracted with Rocket Bombs issued notices that they were no 

longer interested in conducting with it, or complying with their existing contracts with it.17 

d. Request for arbitration (“Request”) 

15. On 11 September 2015, Claimant commenced the present arbitral proceedings before the 

International Chamber of Commerce (“ICC”), pursuant to Article 8 of the Eastasia BIT, 

which he accessed through the Most Favored Nation Clause (“MFN Clause”) of the 

Euroasia BIT.18 In his Request, Claimant alleged that because of the sanctions imposed by 

Respondent, his investment was expropriated. As such, he requested to be compensated in 

a value no less than 120 million US dollars.19 

  

                                                           
15Uncontested Facts, ¶16. 
16Uncontested Facts, ¶16. 
17Uncontested Facts, ¶17. 
18Request, p.4. 
19Request, p.6. 
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SUMMARY OF ARGUMENTS 

16. The Tribunal has jurisdiction over the present dispute because the Claimant, contrary to 

Respondent’s allegations, falls squarely within the definition of an “investor” under the 

Euroasia BIT. This is in light of the legality of the annexation of Fairyland to Euroasia, and 

the subsequent conferment of Euroasian nationality upon Claimant. Having established that 

the Euroasia BIT is applicable, it follows that Claimant may access its MFN clause to 

access the less stringent dispute resolution provisions found in the Eastasia BIT. Even 

assuming that the Tribunal finds that the Euroasia BIT dispute resolution provisionsapply, 

the Tribunal still has jurisdiction to rule on the present dispute, because Claimant 

substantially complied with the pre-arbitral steps provided in Article 9(2) of the said BIT. 

Finally, Claimant’s case is not inadmissible because he did not violate the Clean Hands 

Doctrine, considering he was never convicted of the crime of bribery. (Part One) 

17. Aside from failing to accord Claimant’s investment with fair and equitable treatment, 

Respondent likewise illegally expropriated the Claimant’s investment by virtue of EO No. 

1, which effectively rendered his investment useless. As such, Respondent violated his 

obligation under the BIT to not expropriate the investment of Claimant and, if such 

expropriation occur, to promptly pay him compensation (Part Two).   

18. Lastly, the Tribunal should rule that Respondent is liable for the damages suffered by 

Claimant. Contrary to Respondent’s claim, Claimant did not contribute to the damage he 

suffered. Claimant’s continued supply of arms to the Ministry of Defence of Euroasia is by 

virtue of prior concluded contract, which he is bound to perform and respect. (Part Three). 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS AND SHOULD EXERCISE JURISDICTION OVER THE 

PRESENT DISPUTE 

19. Jurisdiction refers to the ‘power of a court or judge to entertain an action, petition or other 

proceedings.’ State’s consent provides for the basis of the jurisdiction of international 

courts and tribunal generally and for investment tribunal in particular.20 In investment 

arbitration, consent is typically given by the host state on the basis of investment treaties or 

through negotiated arbitration clause in investor-State contracts.21 In the present dispute, 

consent to arbitrate was embodied in Article 8 of the Euroasia BIT.  

20. In Article 9(5) of the Euroasia BIT22, the Contracting Parties provided for the possible 

avenues where the dispute between one of the Contracting Parties and an Investor may be 

submitted before an international arbitral tribunal, i.e. International Centre for the 

Settlement of Investment Disputes (“ICSID”), International Chamber of Commerce 

(“ICC”), and an ad hoc tribunal governed by the United Nations Commission on 

International Trade Law (“UNCITRAL”). 

21. Upon the submission of Peter Explosive’s request for arbitration before the ICC on 11 

September 201523, the case fell within the tribunal’s jurisdiction in accordance with the 

Euroasia BIT and the laws pertinent to the dispute.24 Moreover, pursuant to Article 8 of the 

same treaty, the Contracting Parties provide for their mutual consent to arbitrate, i.e. if a 

dispute on the interpretation or application of the treaty cannot thus be amicably settled 

within six months, it shall upon the request of either Contracting Party be submitted to 

arbitration.25 Thus, the objection of the Oceania as to the jurisdiction of the tribunal based 

on the BIT’s inapplicability to the claim of Peter Explosive is unwarranted. 

A. The Euroasia BIT is applicable since the Claimant is a Euroasian national 

and an investor under the Euroasia BIT.  

 

                                                           
20Bungenberg 
21Id.  
22 PO No. 1, ¶5. 
23Ibid, p. 3. 
24Ibid, ¶7. 
25Ibid, ¶2. 
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i. The referendum and annexation are both valid.  

22. It is internationally accepted principle that a territorial referendum flows from the principle 

of self-determination of the people who sojourn in a certain territory. Referendum is one of 

the manifestations of the exercise of self-determination. The right to self-determination is 

considered jus cogens and a part of customary international law that imposes binding 

obligations on all nation states. It is considered not simply a principle of international law, 

but rather an affirmative right of all peoples. It is seen as a prerequisite to any genuine 

enjoyment of any of the human rights.26 

23. The UN Charter27 and the International Covenant on Civil and Political Rights 

(“ICCPR”)28, expressly provide that every person has the right to self-determination. The 

right to self-determination is indisputably a norm of jus cogens.29 As jus cogens they must 

be respected and strictly obeyed at all times.  

24. As declared in the 1970 General Assembly Resolution No. 2625, “All peoples have the 

right freely to determine, without external interference, their political status and to pursue 

their economic, social and cultural development, and every State has the duty to respect 

this right in accordance with the provisions on the Charter of Declaration of Principles of 

International Law.” 

25. This right belongs to a certain collective group, not an individual, who are under alien 

subjugation, domination, exploitation, and/or people deny their right to self-

determination.30 Fairyland was not able to exercise its right within the constitutional 

framework of Eastasia because its inhabitants were deprived of their right to determine for 

themselves its political status on the basis of their ethnic and historical origin.  

26. The Eastasian Constitution expressly allowed its provinces to conduct regional referendum 

should the need arises.31 The referendum and the subsequent annexation should therefore 

be considered legal since it is a manifestation of the people of Fairyland of their exercise of 

their right to self-determination.  

 

                                                           
26Moris 
27 Article 1(2), UN Charter 
28Article 1(1), ICCPR. 
29GrosEspiell. 
30Vezbergaite. 
31PO No. 2, ¶2.  
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27. Even if the Eastasian Constitution did not expressly provide that part of the exercise of the 

right to self-determination includes secession, it does not likewise provide for an express 

prohibition for the conduct of a referendum which would necessarily result in secession.  

28. The annexation by Euroasia is valid. Unilateral declaration of independence violated no 

international law.32 International Law does not grant sub-state entities a general right to 

secede from their parent states, nor does it prohibit secession. It is settled that what is not 

expressly prohibited can be done.33 

29. The annexation was done peacefully and no force was used by Euroasia. The military 

forces of Euroasia entered Fairyland as a response to a legitimate invitation sent by the de 

jure authorities of Fairyland.34 The military intervention therefore was a lawful invited 

intervention.35 

30. Furthermore, the intervention can be considered as act of the State protecting its lawful 

subjects36 since at the time Euroasia sent it military forces, the residents of Fairyland are 

already Euroasian nationals by virtue of the automatic conferment of nationality as an 

incident of the valid annexation.37 

31. Pre-emptive self-defense or “the idea of using force in self-defense even before obtaining 

evidence of an armed attack”38has been regarded as plausible. Even if uncertainty remains 

as to the time and place of the enemy’s attack,” States may act preemptively to “forestall or 

prevent” hostile acts.39 

32. Self-defense under Article 51 of the UN Charter is part of customary international law. In 

the exercise of lawful defensive force, it must be necessary to accomplish a defensive 

purpose without a disproportionate cost.40 Euroasia’s act of sending it troops to Fairyland 

may be characterized as a pre-emptive lawful defense of its nationals. Furthermore, the 

extent of military intervention is proportional to the imminent threat that may arise 

following the internal conflict within Eastasia.  

                                                           
32Kosovo 
33Lotus Case 
34Uncontested Facts, ¶14. 
35Congo 
36 Self-defense 
37O’Connell. 
38National Security Strategy.White House Archive. September 2002. 
39Ibid. 
40Nicaragua,¶14. 
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ii. Claimant is a Euroasian national.  

33. Upon the change of sovereignty by means of a valid referendum, the inhabitants of the 

territory concerned lose the nationality of the predecessor State and automatically becomes 

nationals of the successor State.41 In terms of effect of change of sovereignty on nationality 

of inhabitants of the affected territory, legal luminaries provide for two schools of thought. 

One school of thought asserts that the nationality of the inhabitants of the absorbed territory 

is automatically changed at the precise moment of the substitution of the one State for the 

other. A second opinion considers that the inhabitants in question acquire the nationality of 

the successor state only by an express or tacit submission to the new sovereign. The more 

recent and widely accepted theory regards nationality as a matter solely of domestic 

jurisdiction, and contends that the successor State has a discretion as to the manner in 

which it extends its nationality to the inhabitants of territory which it acquires.42 

34. The following schools of thought and widely accepted theory lead to the conclusion that 

the Claimant is a Euroasian national. Euroasia, in the exercise of its discretion, impliedly 

recognized the claimant as its national when it granted him a passport and an identification 

card.43 For his part, the Claimant expressly renounced his Eastasian nationality by sending 

a notification to such effect to the President of the Republic of Eastasia.44 Although such 

renunciation did not comply with the requirements set forth by the Eastasian Law, such is 

immaterial as the Claimant has already acquired the Euroasian nationality the moment the 

annexation took place.45 Further acts of notification are mere formalities. By accepting the 

subsequent nationality, Claimant’s former nationality is relinquished by operation of 

Euroasia’s domestic law.46 

iii. Claimant is a Euroasian investor.  

35. An investor under the Euroasia BIT is defined as “any natural person or legal person of one 

Contracting Party who invest in the territory of the Contracting Party”.47 The Claimant, by 

acquiring Rocket Bombs Ltd, falls within the definition of an investor. Furthermore, having 

                                                           
41Id No 50, p.497. 
42Id No 50, p.497. 
43 PO No. 1, ¶4, p.56.   
44 PO No. 3, ¶2, p.59.  
45O’Connell at p.497. 
46Soufraki, ¶52. 
47Article 1.2, Euroasia BIT. 
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established that the Claimant is a national of Euroasia, he is well within the definition of 

the “natural person”48 required for being an investor.  

B. The Most-Favored-Nation Clause (MFN Clause) may be used to invoke 

Article 8 of the Eastasia Bilateral Investment Treaty (Eastasia BIT). 

36. The MFN Clause of the Euroasia BIT should be understood as applicable to dispute 

settlement.49 One of the most important aspects of a BIT is the protection of investment 

covered by such BIT. Arbitration clauses guaranty that when dispute arises, parties to the 

treaty are afforded protection and assurance that their dispute may be settled amicably 

through negotiated diplomatic means.  

37. The application of MFN Clauses to dispute settlement is a means of investment 

protection.50 The extension of rights of investor is in the nature of MFN Clause.51 The 

broad application of MFN clauses to dispute settlement provision will further enhance the 

bilateral investment treaties.52 

38. The Claimant may rely on the MFN Clause of the Euroasia BIT since the contracting 

parties, by expressly stipulating the MFN clause in the Euroasia BIT, intended that a more 

favorable treatment, whether substantive or procedural, existing in other BIT shall be 

applicable to them and to their investors. 

39. The MFN Clause extends not only to the substantive aspect of other BIT but also to 

procedural aspects. In applying the MFN Clause, the less burdensome pre-arbitral steps 

available in the Eastasia BIT may be invoked by the Claimant. In Maffezini, the tribunal 

expressly rejected the argument that “matters” can only be understood to refer to 

substantive matters or material aspects of the treatment granted to investors and not to 

procedural or jurisdictional question.53  In the same vein, the Claimant should benefit from 

the less stringent dispute settlement provisions of the Eastasia BIT since the MFN Clause 

of the Euroasia BIT contemplates such situation.  

40. Should the parties intend that the coverage of the MFN clause be limited only to the 

substantive aspects of the Eastasia BIT, they should have expressly provided a clear 

                                                           
48 Article 1.2 (a), Euroasia BIT. 
49Gas Natural 
50Maffezini 
51Bungenberg at p.825. 
52Schills, Multilateralization 
53Maffezini 
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limitation to such effect. Therefore, their failure to expressly exclude the procedural aspects 

from the ambit of the MFN clause negates the contention of the respondent that the same 

cannot be invoked. The doctrine of Expresiouniusest exclusion alteriusor “the expression 

of one thing is the exclusion of the other”54 is applicable in the present case. 

41.  The Euroasia BIT, as a lawfully concluded agreement between parties, should be respected 

and complied with in good faith following the doctrine of pactasuntservanda.55 The respect 

and good faith compliance extends to the observance of the MFN clause.  

C. Even if the Tribunal rules that the MFN Clause may not be invoked to access 

a more favorable dispute settlement procedure, the Claimant may depart 

from the compliance of the pre-arbitral steps in the Euroasia BIT.  

i. Claimant’s prior resort to local remedies is futile.  

42. The “local remedies rule” is subject to several exceptions that relieve foreign persons from 

pursuing them. One of the recognized exceptions to this rule is when the local courts are 

notoriously lacking in independence and for this reason an investor need not exhaust local 

remedies that are obviously futile or ineffective.56 

43. “An investor need not exhaust local remedies that are obviously futile or ineffective. What 

is futile or ineffective depends on the circumstances of the case.”57 

44. The Claimant need not exhaust local remedies since the Executive Order issued by the 

President of Oceania is binding upon its courts. The Executive Order barred every available 

remedy that the Claimant may use. The EO provides that the order “does not intend to 

create any right or benefit, substantive and procedural, enforceable at law by any party 

against the Republic of Oceania”.58 This is conclusively binding upon the courts of Oceania 

thereby precluding the possibility of a reasonable remedy that the Claimant may avail.  

45. Even the assumption that the local courts of Oceania are capable of setting aside such 

Executive Order on unconstitutional grounds, given the tribunal’s historic deference to the 

executive branch in the conduct of foreign policy; it is unlikely that the local courts will set 

aside the order promulgated by the President of Oceania.59 

                                                           
54Duhaime's 
55 Article 26, VCLT 
56Dugan at p.352. 
57Salem Case at pp.1161-1123 
58Section 9, EO No.1. 
59PO No. 3, ¶6. 
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46. Even if the local courts of Oceania decide to set aside the Executive Order and ruled that it 

is unconstitutional, such judicial process would be an extremely lengthy procedure.60 It 

would be extremely prejudicial for the Claimant to await the conclusion of such judicial 

process before he could have his relief prayed heard by such local courts. Considering the 

present status of the investment of the Claimant, immediate and meaningful relief should 

be afforded to him. 

47. Even if the Claimant is given a favorable decision by the local courts, the Executive 

department, as the implementing body of the government, can simply resist or ignore the 

implementation of the decision of the courts if it is not in line with its administrative policy. 

ii. The Claimant complied with Article 9 (1) of the Euroasia BIT.  

48. The Claimant notified the authorities Oceania of his dispute and has made known to the 

Oceanian government that, in case negotiation fails, he intends to initiate an arbitral 

proceeding against it. Despite prior notification, Oceania never took steps to negotiate with 

the Claimant which prompted him to initiate the present case.61 The notification was 

seasonably made before the Claimant submitted the case before the investment tribunal.62 

This proves that he afforded the respondent sufficient opportunity and time for a possible 

amicable settlement however Oceania remained indifferent. Oceania’s claim that the 

present dispute be dismissed since the Claimant failed to resort to amicable settlement is 

therefore unmeritorious.  

iii. The provisions of Article 9 (2) of the Euroasia BIT are not 

mandatory in nature.  

49.  A treaty shall be interpreted in good faith in accordance with its ordinary meaning.63 The 

use of the word “may” in Article 9 (2) of the Euroasia BIT indicates that the submission of 

a dispute to local courts is merely discretionary.64 

D. The Claimant did not violate the Clean Hands Doctrine since he was never 

convicted of the crime of bribery. 

50. The Claimant has not been proven guilty of any violation of Oceanian law since the case 

against him is still pending, therefore, there can be no violation of the Clean Hands 

                                                           
60PO No. 3, ¶6. 
61Request, p.4. 
62PO No. 3, ¶4. 
63Article 31, VCLT. 
64Article 9, Euroasia BIT. 
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Doctrine.  

i. The Claimant should be presumed innocent.  

51. Considering that the Claimant has not been convicted of the bribery charges against him, he 

has in his favor the presumption of innocence. “No guilt can be presumed until the charge 

has been proved beyond reasonable doubt. It is, therefore, a duty for all public authorities 

to refrain from prejudging the outcome of a trial.”65 

52. The presumption of innocence is a rule of public international law under a number of 

international treaties.66 This presumption is a considered as a customary or generally 

accepted principle in international law and is applicable in all courts. The Claimant, 

without being convicted of any crime charged against him, should benefit from this 

presumption. 

53. In consideration of this principle, Claimant should be presumed innocent of the bribery 

charges unless otherwise proved beyond reasonable doubt.Thus, the tribunal should not 

rule against the Claimant on the basis of the charges against him. The indictment of 

Claimant on 23 June 2015 is not indicative of guilt, neither it is a conclusive statement that 

corruption or bribery existed between the NEA president and the Claimant. The 

Respondent in this case has the burden of proving the allegations of corruption. 

54. In TSA vs. Argentina, where TSA was also under criminal investigation of bribery and 

corruption based on anonymous accusation to the members of TSA, Argentina bears the 

burden of proving bribery and has failed to meet the burden of proof. It was ruled therein 

that an accusation of bribery requires the most rigorous level of proof, and no such proof 

has been adduced by Argentina. The indictment against two persons connected with TSA 

for complicity in misuse of public office, the pending case in the Argentinian Courts and 

pending investigation of bribery were ruled to be not sufficient to establish that the 

Concession of TSA was illegally obtained and that is not protected under the BIT.67 

55. In EDF vs. Romania, the tribunal stated that there is general consensus among international 

tribunals and commentators regarding the need for a high standard of proof of corruption. 

                                                           
65 Human Rights Committee, General Comment 13, Article 14 (Twenty-first session, 1984), Compilation of General 
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, (1994), 
66Hassan. 
67TSA, ¶¶163-176. 
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The standard used therein is clear and convincing evidence. 68 The same standard was also 

used in Fraport vs. Philippines which stated that in view of the consequences of corruption 

on the investor’s ability to claim the BIT protection, evidence must be clear and convincing 

so as to reasonably make-believe that the facts, as alleged, have occurred.69 

56. Even granting arguendo that the only standard of proof required for corruption cases is 

circumstantial, the allegations of respondent are still not sufficient to meet such weight of 

evidence. In WDF vs. Kenya, circumstantial evidence was used to prove the allegations of 

corruption, but in that case there was already high probability of the commission of bribery 

due to the fact that the circumstances therein proved the existence of the acceptance of the 

consideration.70 

57. Moreover, the investigation and prosecution only commenced after notice of Claimant to 

Respondent of the intention to arbitrate. The situation at hand might have been an attempt 

of Respondent to thwart this tribunal’s jurisdiction in this dispute.  

ii. Even in the event that the local courts of Oceania find that the 

Claimant is guilty of bribery, the ruling of domestic courts is 

not binding upon investment tribunals. 

58. Even in the assumption that the existence of a pending criminal action against the Claimant 

is a strong determinant of his participation in the bribery, such accusation is not binding 

upon the courts since even the final determination made by local courts on the guilt of an 

investor is not binding upon investment tribunals. The arbitral tribunal, as an international 

forum, is not bound by any prior assessments made by national courts under its alleged 

violated national law; rather, it is required to make its own legal determination.71 

59. Furthermore, even if a bribe was paid, the tribunal still has to evaluate whether the 

investment was indeed not made in ‘accordance with the law’, for the mere existence of 

corrupt behavior anywhere in the process of conducting an investment will not suffice the 

denial of the tribunal’s exercise of its jurisdiction.72 

60. If bribe was paid to an official who thereupon issued a necessary license, but the conditions 

for the a lawful license were fulfilled and the administration was bound to grant the license 

                                                           
68EDF, ¶221. 
69Fraport 
70World Duty Free 
71Carlevaris at pp.35, 45. 
72Bungenbergat p.583. 
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anyway, a good argument can be put forward in favor of such an investment still being in 

accordance with the substantive laws of the host State. In such a case of an otherwise 

lawful investment, even though the payment of the bribe of course remains unlawful, the 

establishment of the investment might not be tainted by it and thus deserve treaty 

protection.73 It is undeniable that the Claimant, acting in good faith, has subsequently 

complied with the requirements set under the Environmental Act. The belated compliance 

should not, therefore, be used against the Claimant and be a ground for the denial of 

protection granted by the Euroasia BIT.  

iii. The Respondent is estopped from invoking the clean hands 

doctrine 

61. Even if the tribunal finds that the Claimant did not comply with the Environment Act 1996, 

the doctrine of Estoppel should be applied.If the host state knew of the non-compliance but 

still authorized the investment, it should be estopped from raising that illegality before the 

tribunal.74 

62. Estoppel requires (1) statement of fact or conduct which is clear and unambiguous; (2) this 

statement or conduct must be voluntary, unconditional, and authorized; and (3) there must 

be reliance in good faith upon the statement or conduct either to the detriment of the party 

so relying on the statement or conduct or to the advantage of the party making the 

statement or conduct.75 

63. The preclusive mechanism of the concept of estoppel is triggered in case of a “knowing 

investment” by the host State of the illegality: if the host State has tolerated the unlawful 

behavior of the investor, and the investor has subsequently relied on the validity of his 

investment, the host State is barred from invoking the breach of its national law.76 

64. A host State is estopped from asserting that breaches of its domestic law lead to an 

exclusion of an investment from a treaty protection if the state itself is responsible for the 

non-compliance: according to the maxim nemo auditor propriam turpitudinem allegans,77 

illegal conduct of the host State itself cannot be invoked to the detriment of the private 

                                                           
73Ibid, p.584. 
74Fraport 
75Cited in Brownlie 
76SPP, ¶ 81. 
77Black’s 
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investor.78 

65. The Respondent, by granting the claimant a license to operate, is presumed to have issued it 

legally. The inaction of the Respondent to revoke the same despite its full acquiescence of 

the non-compliance of the requirement for the issuance of such license can be considered 

as a condonation of such irregularity. It must be noted that the Claimant’s non-compliance 

of the requirements for the issuance of a valid license lasted for almost sixteen (16) years. 

This duration is considerably a long opportunity for the respondent to revoke the license it 

granted to the Claimant. The inaction of NEA from the issuance of the license until the 

investigation of claimant shall be considered as acquiescence of the Respondent to the 

irregularities and shall bar the attack against the irregularity of the license.   

66. Acquiescence is a sort of ‘qualified inaction’ or ‘toleration’, which is insofar qualified as it 

generates a generally binding effect. The criteria for silence to bind a party are first, either 

notoriety of claims challenging a legal situation, or the assertion of alleged rights, or 

attribution to a state acting in good faith of having had knowledge of such claims, second, 

the prolonged absentation from reaction, especially by states particularly interested, 

concerned and affected by these claims/rights. Acquiescence is based alone on the time 

factor.79 

67. The 16 years inaction of NEA is then likewise attributable to Respondent in view of Art. 7 

of Articles on Responsibility of States for Internationally Wrongful Acts (“ARSIWA”) 

because the act of issuing a license is a governmental act vested as a function to NEA, and 

consequently to the president of such agency. NEA has the power to revoke a license, at 

any time, upon verification of non-compliance80. However, no revocation was made by 

NEA. Respondent, under its state powers, could have revoked the license of Claimant 

because of its belated compliance, but instead, invoked the irregularity in the arbitration 

proceedings. Estoppel by acquiescence shall now run against Respondent. 

68. It is well within the power of the respondent and its duly authorized officials to revoke the 

issued license after the conduct of an unexpected and random visit of the arms production 

site if it has verified the non-compliance of the requirements set under the Environmental 

                                                           
78Kardassopoulos, ¶¶183-184. 
79Muller/Cottier. 
80PO No. 3 ¶1. 
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Act of 1996.81 

69. Undisputable are the facts that the NEA issued a license to respondent under the power and 

authority vested upon it as an agency of Respondent state and that Claimant relied on the 

issuance of such license as valid and regular. To hold otherwise would be detrimental to the 

legitimate expectations of Claimant. Clearly, the circumstances at hand satisfied the 

requisites of estoppel. Thus, Respondent is now estopped from denying the conclusion of 

the irregular issuance of license, by misleading the claimant to behave and agree with the 

alleged irregularity. The legal effect of estoppel is to preclude respondent state from 

denying the conclusion its conduct suggested.82 

70. Claimant’s business operations in Valhalla benefited the Respondent’s citizen for 16 years. 

83 It may be considered that on the basis of equity, defense of clean hands by respondent 

may not be applicable in this case as Respondent clearly benefited to the alleged 

irregularity when the business of Claimant improved the living standards in Valhalla. 

iv. Respondent should be held liable for the illicit acts of its organ.  

71. Article 4 of the Responsibility of States for Internationally Wrongful Acts provides that the 

conduct of any State organ shall be considered as an act of that State. The meaning of 

organ includes any person or entity which has that status in accordance with internal law.84 

72. The conduct of an organ is still considered as an act of the state, even if it exceeds its 

authority or contravenes instructions, provided that he acted with the use of his government 

capacity.  

73. Attribution of fault should be against the National Environmental Authority of Oceania and 

its President in issuing a license without proper compliance to the requirements because it 

amounted to a waiver of the compliance as regards Rocketbombs. The acts of NEA are 

attributable to Respondent under Article 4 of Articles of Responsibility of States for 

Internationally Wrongful Acts provides that the conduct of any State organ shall be 

considered as an act of that State.85 The meaning of organ includes any person or entity 

which has that status in accordance with internal law.  

                                                           
81PO No. 3.¶1. 
82Muller/Cottier. 
83Uncontested Facts ¶¶11-12. 
84Article 4, International Law Commission, Articles on State Responsibility. 
85Article 4, Draft articles on Responsibility of States for Internationally Wrongful Acts with Commentaries, 2001. 
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74. Even assuming that the act of NEA in issuing a license is considered as an irregularity in 

view of Environmental Act of 1996, the issuance of the license to Claimant is still within 

the governmental function of NEA and thus attributable to the Respondent because Article 

7 of ARSIWA stipulates that even in cases where an entity empowered to exercise a 

governmental authority acts in ultra vires, the conduct in question is nevertheless 

attributable to the State.86 

E. Claimant’s investment was made in accordance with law of Respondent. 

75. Respondent argues that the investment of the claimant cannot be granted protection under 

the “clean hands” doctrine in view of the circumstances surrounding the acquisition of the 

environmental license.87 Contrary to such, claimant’s investment should be granted 

protection under the Euroasia BIT as no irregularities can be attributed against claimant and 

claimant has yet to be proven guilty of any violation of Oceanian state laws. 

i. No irregularities can be attributed against Claimant. 

76. If this tribunal will still find that the non-compliance is an irregularity, it should only be 

considered as a minor irregularity not constituting a violation of any state law of 

Respondent, and consequently attributable to respondent. As in the case of TokiosTokeles 

vs. Ukraine, despite the allegations of defect of various types, some of which relate to 

matters of Ukrainian law, the tribunal ruled in favor of the claimant reasoning that to 

exclude an investment on the basis of such minor errors would be inconsistent with the 

object and purpose of the Treaty and the subsequent registration of the investment therein 

indicates that the "investment" in question was made in accordance with the laws and 

regulations of Ukraine.88 

77. Furthermore, in line with the primary purpose investment protection treaties, arbitral 

tribunals have tended to read the compliance clauses in a restricted manner and as 

comprising a de minimis rule with respect to minor breaches of bureaucratic formalities.89 

It has been suggested to limit the scope of compliance clauses to business activities that are 

per se illegal.90 

                                                           
86 Article 7 Draft articles on Responsibility of States for Internationally Wrongful Acts with Commentaries, 2001.  
87 Answer, p.15.  
88TokiosTokeles, ¶86. 
89Schillsat pp.291-295. 
90TokiosTokeles, ¶86.  
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78. The case of Fraport vs. Philippines stated also that another indicator that should work in 

favor of an investor that had run afoul of a prohibition in local law would be that the 

offending arrangement was not central to the profitability of the investment, such that the 

investor might have made the investment in ways that accorded with local law without any 

loss of projected profitability.91The issuance of the license, in this case, was not central to 

the profitability of the investment of the claimant because it is only a prerequisite to the 

resumption to operate.Respondent likewise endorsed the validity of the investment when it 

allowed Claimant to open several factories in its territory.92 

 

 

  

                                                           
91Fraport ¶396. 
92 Uncontested Facts, ¶12 
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PART TWO: SUBSTANTIVE ISSUES 

I. THE SANCTION IMPOSED BY RESPONDENT VIOLATED THE FAIR AND 

EQUITABLE TREATMENT ENSHRINED IN THE BIT 

79. Claimant has legitimate expectations that his investment will be protected because of the 

grant of the license. Even if there were no specific commitments or assurances coming 

from respondent, the Euroasia BIT itself contains the protection that should be accorded to 

claimant, especially in the light of the FET standard embodied in Article 2 (2) of the said 

BIT. The protection of investors’ legitimate expectations has been repeatedly identified by 

arbitral tribunals as a key element of the FET standard.93 

80. The minimum standard of treatment of fair and equitable treatment is infringed by conduct 

attributable to the State and harmful to the claimant if the conduct is arbitrary, grossly 

unfair, unjust or idiosyncratic, is discriminatory and exposes the claimant to sectional or 

racial prejudice, or involves a lack of due process leading to an outcome which offends 

judicial propriety—as might be the case with a manifest failure of natural justice in judicial 

proceedings or a complete lack of transparency and candour in an administrative process. 

In applying this standard it is relevant that the treatment is in breach of representations 

made by the host State which was reasonably relied on by the claimant.”94 

81. A host state, by entering into the investment contract on the one hand, and by denying the 

relevant permits on the other, had frustrated the investor’s legitimate expectations and had 

thus acted unfairly and inequitably.95 

82. Respondent’s issuance of the EO is in violation of Claimant’s legitimate expectation that it 

would be protected in its territory. The issuance is not a regulatory measure that respondent 

can reasonably predict within a stable framework of investment. Claimant recognizes that 

investors must anticipate and accept that the regulatory and legislative environment may 

change over time. In light of the FET standard, investors can expect, however, that such 

changes will be implemented in good faith and in a non-abusive manner and that public-

                                                           
93UNCTAD 
94Waste Management 
95MTD 
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interest arguments will not be used as a disguise for arbitrary and discriminatory 

measures.96 

II. CLAIMANT’S INVESTMENT WAS EXPROPRIATED BY RESPONDENT 

A. Claimant’s investment was indirectly expropriated by virtue of the Executive 

Order issued by the President of Oceania. 

83. Article 2 of the Euroasia BIT provides that neither Contracting Party shall in its territory 

impair by arbitrary or discriminatory measures the activity of investors of the other 

Contracting Party pertaining to its investments.97 A violation of these standards of 

protection is considered internationally wrongful.98 

84. The Executive Order transcends police power and is tantamount to a level of indirect 

expropriation which is prohibited under the Euroasia BIT. The fact that a regulatory 

measure serves some legitimate public purpose cannot automatically lead to the conclusion 

that no expropriation has occurred.99 Furthermore, a legitimate or even laudable cause as 

reason for the expropriation does not affect the compensation requirement.100 

85. Respondent argues that the issuance of the EO is justified under the IEEP Act of 1992 in 

response to its international obligation101 and under the Essential Security Interest102 article 

under the Euroasia BIT. However, countermeasures cannot be an excuse to breach BITs as 

the purpose of such is to protect the rights of the investors.103 

86. It is a basic international law principle that while a sovereign State possesses the inherent 

right to regulate its domestic affairs, the exercise of such right is not unlimited and must 

have its boundaries.104Further, it must be noted that whenever a State enters into a treaty it 

consents to limit its sovereign rights. 

87. Indirect expropriation occurs when the investor is radically deprived of the economical use 

and enjoyment of its investments,105 or when rights are rendered so useless that they must 

                                                           
96UNCTAD. 
97Article 2 (3), Euroasia BIT. 
98UNCTAD. 
99Kardassopoulos. 
100CME. 
101PO No. 2. 
102 Article 10, Euroasia BIT 
103Cargill. 
104ADC, ¶423. 
105Tecmed. 
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be deemed to have been expropriated.106 The standard for determining whether a taking has 

occurred is whether government action has resulted in substantial interference of the 

investment (sole effect test). A deprivation or taking of property may occur under 

international law through interference by a state in the use of that property or with the 

enjoyment of benefits, even where legal title to the property is not affected.107De facto 

expropriations or indirect expropriations, i.e. measures that do not involve an overt taking 

but that effectively neutralize the benefit of the property of the foreign owner, are subject to 

expropriation claims.108 

88. The issuance of the EO effectively reduced the value of the Claimant’s investment share to 

almost zero and all previously concluded contracts by the Claimant were terminated.109The 

Claimant cannot enjoy the benefit of its investment nor sell it thus leading to the conclusion 

that the imposition of the sanction by virtue of the Executive Order constitutes as an 

indirect expropriation of the investment of the Claimant.  

89. Even granting arguendo that the imposition and effectivity of the Executive Order are not 

permanent, this does not negate the existence of an indirect expropriation.110 A deprivation 

amounts to an expropriation even if it were partial and temporary”.111 

B. The Executive Order is a regulatory measure constituting as a compensable 

indirect expropriation. 

90. A regulatory measure which constitutes as indirect expropriation is non-compensable when 

it is issued for (a) public purpose; (b) in observance of due process and (c) on a non-

discriminatory basis. A regulatory measure which is not in accordance with the requisites 

and without compensation is in violation of FET standard because it precludes the 

protection an investment is entitled to.  

i. The Executive Order has no legitimate public purpose. 

91. A treaty requirement for ‘public interest’ requires some genuine interest of the public. If 

mere reference to ‘public interest’ can magically put such interest into existence and 

therefore satisfy this requirement, then this requirement would be rendered meaningless 

                                                           
106Starrett, p.154. 
107Tippetts, pp.225–226. 
108CME 
109 Request for Arbitration, p.5 
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since the Tribunal can imagine no situation where this requirement would not have been 

met.112 

92. Respondent is a third state between the dispute of Euroasia and Eastasia. Under the IEEP 

Act of 1992, the President of Oceania is authorized to declare the existence of an unusual 

and extraordinary threat to, among others, national and/ or international security which in 

whole or substantial part originates outside the Republic of Oceania.  Claimant is not 

operating in a situation of national or international emergency affecting the state of 

respondent. Moreover, there was even no violence or bloodshed between the two disputing 

states to consider the existence of an unusual and extraordinary threat originating outside 

the Respondent State. 113 

93. Furthermore, Respondent cannot use the Essential Security Interest Article 10 of the 

Euroasia or Eastasia BIT to legitimize the imposition of the sanction. A treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose114. Although the 

articles on Essential Security Interest under both Euroasia and Eastasia BIT lacked the 

word “necessity”, the plain and ordinary meaning of the word “essential” is defined as 

extremely important or necessary.115 Thus, the essential security interest article may only 

be invoked in cases of necessity and not on the basis of a state’s own interpretation.  

94. Treaty does not define what is to be understood by essential security interest, just as it does 

not contain either a definition concerning the maintenance of international peace and 

security. The specific meaning of these concepts and the conditions for their application 

must be searched for elsewhere. In respect of international peace and security this task is 

rendered easier by the fact that the parties themselves agreed that its meaning is to be found 

in the context of the obligations under the Charter of the United Nations, as provided in 

Article 6 of the Protocol to the Treaty. The situation is more complex in respect of security 

interests because there is no specific guidance to this effect under the Treaty. This is what 

makes necessary to rely on the requirements of state of necessity under customary 

international law, as outlined in connection with their expression in Article 25 of the 

                                                           
112ADC 
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114 Article 31, VCLT 
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Articles on State Responsibility, so as to evaluate whether such requirements have been 

met in the case.116 

ii. The issuance and imposition of the Executive Order is not 

proportionate to the alleged unlawful act sought to be prevented by 

the Respondent. 

95. Respondent cannot take refuge on defense of necessity because the sanction imposed is not 

the only way to safeguard the interest of Respondent State as less restrictive means could 

be employed that would not result in  a violation of the treaties which Respondent is a party 

to. Tribunals, instead of focusing exclusively on the “sole effect” on the owner, have also 

often taken into account the purpose and proportionality of the governmental measures to 

determine whether compensation was due.117 

96. The proportionality test will have three steps which must be assessed cumulatively. First, 

whether the measure is suitable for the legitimate public purpose; this will require a causal 

link between the measure and its object.  If the measure satisfies the first step, the second 

step will be to find out whether the measure is necessary i.e. whether there is a less 

restrictive alternative measure that will achieve the same objective.  If indeed the measure 

is `necessary', then the third step (also known as proportionality strictosensu) will involve 

balancing the effects of the measure on the right that has been affected by the public benefit 

sought to be achieved by the measure.118 

97. In totality, the EO cannot be considered issued with a genuine public purpose and 

proportional as no circumstance of necessity exists in this case that would call for a very 

restrictive sanction. To reiterate, there are alternative measures which are less restrictive 

that could be enforced to meet the responsibility of Respondent towards the international 

community, i.e, the impositions of penalty, which would not result to expropriation. The 

EO itself is already a restraint to the property rights of Claimant as it presupposes a ban to 

any transactions with the Claimant with a corresponding penalty of being treated the same 

in case of such dealings.119 
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iii. The Executive Order is discriminatory. 

98. The Executive Order is arbitrary and discriminatory as it singles out Euroasian nationals. It 

barred the investors pertaining therein to the enjoyment, disposal, and return of their 

investments. Claimant, although not specifically targeted, was rendered significantly 

disadvantaged. 

iv. The Executive Order was issued in violation of due process.  

99. The due-process principle requires (a) that the expropriation complied with procedures 

established in domestic legislation and fundamental internationally recognized rules in this 

regard and (b) that the affected investor has an opportunity to have the case reviewed by an 

independent and impartial body (right to an independent review).120 

100. Due process cannot be accessed in this case as section 9 of the EO provides that no right or 

benefit, substantive or procedural, may rise from the issuance of the measure which is 

enforceable at law against respondent.121 Hence, claimant has no cause of action to dispute 

the regulatory measure on local courts. 

101. Further, claims directly brought under international treaties may not be adjudicated by the 

Oceanian national courts neither in accordance with the international law nor in accordance 

with the Oceanian national law.122 Moreover, the trend of deference of courts to the 

executive branch in the conduct of foreign policy and the lengthy process of adjudicating 

123 such claims would constitute denial of due process against the claimant as the tribunals 

have the tendency of being partial. 
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PART THREE:REMEDIES 

I. THE RESPONDENT IS LIABLE FOR THE DAMAGES SUFFERED BY THE 

CLAIMANT.  

A. The Claimant has not contributed to his damage.  

102. The Principle of Contributory Negligence will not apply since the acts of Euroasia are not 

considered internationally wrongful. As earlier established, the acts of Euroasia were 

founded on legal and legitimate grounds.  It would be the height of injustice if the Claimant 

would be made to suffer for acts which are not considered unlawful.  

103. The Claimant did not contribute to the damage suffered by his investment. The continued 

supply of arms by the claimant is by virtue of a prior concluded contract which the 

claimant is bound to perform and respect. Also, the Claimant is not in a position to 

determine whether the arms he supplied will be used in the armed intervention of Euroasia 

in Fairyland since he is not a privy to any military operation of Euroasia. 

104. Furthermore, direct contribution of the Claimant to the alleged unlawful acts of Euroasia 

was neither clearly established nor directly proven.  

B. The Claimant is entitled to full compensation.  

105. The Respondent should be liable for the full reparation for the injury caused to the 

Claimant. Compensation or reparation must, as far as possible, wipe out all the 

consequences of the illegal act and reestablish the situation which would, in all probability, 

have existed if that act had not been committed.124 

106. The amount of damages claimed by the Claimant is fair and reasonable considering that, 

before the EO took effect, it was a very prosperous company with a great number of 

contracts for arms production and has several new factories.  

 

  

                                                           
124Chorzow Factory. 
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PRAYER OF RELIEF 

107. The Claimant requests that the Arbitral Tribunal:  

a. Find that the Republic of Oceania has expropriated the Claimant’s investment by 

the implementation of the sanctions and introduction of Executive Order of 1 May 

2014; and 

b. Award the Claimant compensation in value no less than 120,000,000 USD, with 

interest as of the date of issuance of the award. 

 

 

 

Respectfully submitted on 19 September 2016 
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