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STATEMENT OF FACTS 

 

Involved Persons and Entities 

1. Claimant, Peter Explosive, is a resident of Fairyland. 

2. Respondent is the Republic of Oceania. 

3. Claimant acquired shares in a decrepit company called Rocket Bombs Ltd. (“Rocket 

Bombs”) located in Oceania and became its 100% shareholder. In March 1998, he also 

became a president and sole member of the board of directors of the company. Rocket 

Bombs operated in the arms industry and specialised in arms production. 

Two BITs 

4. On 1 January 1992, the Republic of Oceania and the Republic of Eastasia (“Eastasia”) 

concluded the Agreement for the Promotion and Reciprocal Protection of Investments (the 

“Eastasia BIT”). The Eastasia BIT came into force on 1 April 1993. 

5. On 1 January 1995, the Republic of Oceania (“Oceania”) and the Republic of Euroasia 

(“Euroasia”) concluded the Agreement for the Promotion and Reciprocal Protection of 

Investments (the “Euroasia BIT”). 

Fairyland’s declaration to return to Euroasia 

6. Historically, the region of Fairyland had been part of the Republic of Euroasia. However, 

due to multiple wars over the last 100 years, the province found itself within Eastasian 

territory. 

7. On 1 November 2013, the residents of Fairyland decided, in a referendum, that Fairyland 

should be reunited with its homeland – the Republic of Euroasia. 

8. On 1 March 2014, the region of Fairyland was peacefully re-united with the Republic of 

Euroasia. On 23 March 2014, the Republic of Euroasia officially declared that Fairyland 

had been returned to the motherland and formed a Euroasian region. 

9. Authorities of Fairyland wrote an official letter to the Minister of Foreign Affairs of 

Euroasia, asking for an intervention. 
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10. After a long debate, the government of Euroasia decided to intervene and annex Fairyland 

to Euroasia. On 1 March 2014, the armed forces of Euroasia entered the territory of 

Fairyland. The annexation was bloodless and rather peaceful as Eastasia did not send any 

armed forces to protect its territory. On 23 March 2014, Euroasia officially declared 

Fairyland a part of the Euroasian territory. 

Authorization of Claimant’s nationality as Euroasian 

11. Prior to Fairyland’s annexation, on 1 March 2014 Euroasia introduced an amendment to 

its Citizenship Act, which allowed all residents of Fairyland to apply for Euroasian 

nationality. 

12. On 23 March 2014, Euroasian authorities recognised Peter Explosive as a national of the 

Republic of Euroasia, and he was subsequently issued a Euroasian identity card and 

passport 

Expropriatory sanctions imposed by Respondent 

13. While the UN Security Council has not been able to agree on any Resolution with respect 

to Fairyland’s status, on 1 May 2014, the President of the Republic of Oceania issued an 

Executive Order on Blocking Property of Persons Contributing to the Situation in the 

Republic of Eastasia. The Executive Order introduced a system of sanctions. 

14. The sanctions were applied to Rocket Bombs, as well as to Peter Explosive. It resulted in 

the deterioration of Rocket Bombs’ business and in a rapid decrease in the value of its 

shares. Peter Explosive was unable to sell the shares in the company to a third person. 

15. Simultaneously, all the Oceanian companies that contracted with Rocket Bombs issued 

formal notices, declaring that pursuant to the Executive Order they were no longer bound 

by the provisions of the respective contracts and that they had no intention to perform them. 

Peter Explosive could neither conduct the business, nor sell it  
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ARGUMENTS 

 

Ⅰ. THE TRIBUNAL HAS JURISDICTION OVER CLAIMANT’S CLAIMS UNDER EUROASIA BIT. 

A. Claimant is an “investor” as defined in Euroasia BIT. 

1. Claimant is a national of Euroasia because (1) nationality under the Euroasia BIT is defined 

by the laws of the Contracting Party. This is pursuant to the general principle, that 

nationality is determined by a unilateral recognition of a State. (2) Even if this rule is 

rejected, Fairyland was annexed to Euroasia in accordance with international law 

triggering an automatic alteration of its populations’ nationality. 

i. Euraosia’s Citizenship Act conferred Euroasian nationality to Claimant. 

1. Euroasia BIT stipulates domestic laws of either Contracting Party as the 

requirement to be an “investor.” 

2. In terms of determining whether a person is an “investor,” Euroasia BIT provides: 

The term “investor” shall mean any natural […] person of one Contracting Party who 

invests in the territory of the other Contracting Party, and for the purpose of this 

definition: 

(a) the term “natural person” shall mean any natural person having the nationality of 

either Contracting Party in accordance with its laws; …1 

3. Thus, pursuant to the BIT, which is the applicable law in the present case, if Claimant has 

Euroasia nationality under Euroasian domestic law, he is a Euroasian citizen. 

2. In principle, States may determine its own nationals. 

4. The right of states to determine their own jurisdiction and who its nationals are can be 

considered a generally recognized principle of public international law.2 This principle, 

codified in Article 1 of the 1930 Convention on certain questions relating to the conflict of 

nationality laws, has been repeated in numerous standard works and court decisions.3 The 

                                         
1 Euroasia BIT, Article 1(2) 

2 I. Brownlie, Principles of Public International Law, Oxford University Press, 2003, at 373. 

3  Kay Halibronner, Nationality in public international law and European law, in Acquisition and Loss of 
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PCIJ held that:  

“The question whether a certain matter is or is not solely within the jurisdiction of a 

state is an essentially relative question. In the present state of international law, 

questions of nationality are … in principle reserved domain.”4 

5. Arbitration cases also support this principle that the issue of nationality is within the 

domestic jurisdiction of the State claimed to be that State of nationality.5 

3. Naturalization of Claimant was in accordance with the Citizenship Act. 

6. The naturalization of Claimant was conducted in accordance with the Citizenship Act of 

Euroasia.6 Respondent argues that “Claimant is a national of Eastasia.”7 Respondent may 

contend that the fact that Citizenship Act allows all residents of Fairyland to apply for 

Euroasian nationality is an encroachment on Eastasian sovereignty. However, the 

naturalization process clearly required an application by the Fairyland resident, thus 

making it based on the choice of the applicant.8 Moreover, in the case of the Claimant, his 

heritage is clearly of Euroasian descendent. 9  States are only free to not recognize 

naturalization in cases where another state confers its nationality on the subjects of other 

states without their request or any particular bond.10 

4. Other circumstances support Claimant’s Euroasian nationality. 

7. The Nottebohm judgment of ICJ, though considered the non-existence of effective or 

genuine like as a reason to exclude diplomatic protection, suggests that the genuine link 

between Claimant and Euroasia can be a factor in determining Claimant’s nationality.11 

                                         

Nationality: Policies and Trends in 15 European Countries (Rainer Baubock ed.) at 17. 

4 Advisory Opinion on Nationality Decrees Issued in Tunis and Morocco, 1923, ¶ 24. 

5 Soufraki v United Arab Emirates, ICSID Case No. ARB/02/7, Award, ¶55 

6 Procedural Order No 2, ¶ 4. 

7 Answer to Request for Arbitration, at 15. 

8 Procedural Order No 2, ¶ 4. 

9 Statement of Uncontested Facts, ¶ 14; Procedural Order No.2, ¶ 4. 

10 I. Brownlie, Principles of Public International Law, Oxford University Press, 2003, at 376. 

11 Nottebohm (Liechtenstein v. Guatemala), at 23-26. 
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As Rezek has stressed, “the juridical relationship of nationality should … be based … on 

a real connection between the individual and the State.”12 

8. Although there are some limitations placed on states’ autonomy on conferring citizenships, 

those limitations do not apply in the present case as Claimant (1) applied for the citizenship 

based on the Citizenship Act of Euroasia13 (2) with strong ancestoral ties to Euroasia.14 

9. Thus Claimant’s application and recognition by Euroasia of Claimant’s citizenship should 

suffice for this tribunal to consider Claimant an investor under the Euroasia BIT. 

ii. Annexation of Fairyland grants Euroasian nationality to Claimant. 

10. Respondent asserts that “Euroasia’s annexation of Fairyland was unlawful, and therefore 

no rules on succession of states in treaty law are applicable in this case.”15 However, 

Euroasia’s annexation of Fairyland did not violate international law, and thus rules on 

succession applies. According to the application of the law of succession, Claimant is 

Euroasain. 

1. Euroasia’s annexation of Fairyland did not violate international law. 

11. ICJ, in Kosovo Advisory Opinion, has clearly stated that there is no international law that 

forbids unilateral declaration of independence.16 Moreover, ICJ has also recognized the 

principle of self-determination as one of the most “essential principles” in international law. 

Fairyland’s unilateral secession and re-unification with Euroasia were both based on the 1 

November 2013 referendum. Therefore it shall be construed as an act of self-determination 

by the people of Fairyland. 

                                         
12  J. F. Rezek, “Le droit international de la nationalité”, in Collected Courses of the Hague Academy of 

International Law, 1986-III (Dordrecht, Martinus Nijhoff, 1987), Vol. 198, at 357. 

13 Procedural Order No.2, ¶ 4. 

14 Ibid. 

15 Answer to Request for Arbitration, at 15. 

16 Advisiory opinion on Accordance with international law of the unilateral declaration of independence in 

respect of Kosovo, 2010, ¶ 109. 



TEAM SPENDER 

6 

 

12. Respondent’s possible contention that the Fairyland authorities did not have constitutional 

provisional basis for this unilateral secession is irrelevant. As noted in the Kosovo Advisory 

Opinion, the fact that declaration of independence, or secession, occurred outside the 

constitutional legal order does not hinder the legality of the declaration. 17  Rather, 

authorities can act together in their capacity as representatives of the people outside the 

framework of the existing legal order.18 

2. Residents of Fairyland gain Euroasian citizenship by the lawful annexation of 

Fairyland to Euroasia. 

13. In principle, as the ILC Draft Articles on Diplomatic Protection suggests, a person can 

acquire nationality by succession of States.19 The Vienna Convention on Succession of 

States in respect of Treaties stipulates the possibility of a part of on State’s territory to 

become part of the territory of another State, and thus resulting in enforcement of treaties 

of the successor State.20 

14. In terms of acquiring nationality under the circumstance of succession, the ILC ‘Draft 

Articles on Nationality of Natural Persons in relation to the Succession of States’ provides 

the general principle: 

“… persons concerned having their habitual residence in the territory affected by the 

succession of States are presumed to acquire the nationality of the successor State on 

the date of such succession.”21 

15. Furthermore, there exists considerable support for the view that the population follows the 

change of sovereignty in terms of nationality.22 European Convention on Nationality and 

its Explanatory Note presumes that under international law, the population follows the 

                                         
17 Ibid. 

18 Ibid. 

19 Draft Articles on Diplomatic Protection, Article 4. 

20 Vienna Convention on Succession of States in respect of Treaties, Article 15. 

21 Draft Articles on Nationality of Natural Persons in relation to the Succession of States, Article 5. 

22 I. Brownlie, Principles of Public International Law, Oxford University Press, 2003, at 628. 
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change of sovereignty over the territory in matters of nationality. 23  The Venice 

Commission goes further by obliging the successor state to grant its nationality to all 

nationals of the predecessor state residing permanently on the transferred territory.24 As 

long as the resident does not opt out from the new nationality, there is no rule in 

international law that allows other states to reject recognition of nationality. Non-

recognition of Euroasian is clearly not the case for Claimant, a resident of Fairyland,25 

who finds himself as a Euroasian.26 

16. In conclusion, Claimant acquired Euroasian nationality, or at least is presumed as 

Euroasian under international law. 

3. In any event, Eastasia acquiesced to the annexation of Fairyland. 

17. Where a state fails to lodge effective protests, which in the present era ought to include 

instituting international judicial or arbitral proceedings, against attempts at wrongful 

usurpation into sovereign territory, that “failure to protest … must have a detrimental effect 

on the position of the party concerned and may afford evidence of non-existence of title.”27 

18. (1) The peaceful nature of Euroasian deployment and occupation of Fairyland 28 , (2) 

Eastasia’s failure to protest the alleged unlawful annexation through military or judicial 

means29, and (3) inaction of the UN Security Council30 amount to recognition of Euroasian 

entitlement to Fairyland. Thus, as a third party to the matter, Oceania has no standing to 

dispute the annexation that Eastasia acquiesced to.  

                                         
23 European Convention on Nationality, Article 18; Explanatory Note ¶ 108. 

24 European Commission for Democracy through Law, “Declaration on the consequences of state succession of 
13-14 September 1996,” Council of Europe Achievements, at 197.  
25 Statement of Uncontested Facts, ¶ 2. 

26 Request for Arbitration, at 4. 

27 G. Fitzmaurice, The Law and Procedure of the International Court of Justice, Vol. 1, 1995, at 299 quoted in P. 

Chan, “Acquiescence/Estoppel in International Boundaries: Temple of Preah Vihear Revisted,” Chinese Journal 

of International Law, 2004, Vol.3 Issue 2, at 435. 

28 Statement of Uncontested Facts, ¶ 14. 

29 Ibid. 

30 Procedural Order No 2, ¶ 3. 



TEAM SPENDER 

8 

 

B. Claimant complied with the pre-arbitral steps of the Euroasia BIT. 

19. Claimant is (1) not obliged to settle the dispute amicably, (2) nor required to exhaust 

domestic remedies and wait 24 months before arbitration. (3) Even if such pre-arbitral steps 

are required, non-compliance of those procedural rules does not preclude this Tribunal’s 

jurisdiction. 

i. Claimant is not obliged to settle the dispute in an amicable consultation as 

settlement was not possible. 

20. Euroasia BIT states disputes should be settled amicably to the extent possible.31 However, 

as of the date of filing of Claimant’s request for arbitration, Oceania did not respond to 

Claimant’s offering of negotiations.32 Thus, Claimant is not under the obligation to pursue 

amicable settlement without Respondent’s cooperation. 

ii. Claimant is not under the legal obligation to take pre-arbitral steps of submitting 

the dispute to domestic court and waiting for 24 months before bringing the suit to 

arbitration. 

21. Claimant is not under an obligation to exhaust domestic remedies or wait 24 months before 

arbitration because (1) Euroasia BIT clearly uses an optional term “may”, and (2) Oceanian 

court practice renders such efforts futile.  

1. Article 9(2) and 9(3) of the Euroasia BIT uses the optional word “may”. 

22. Use of the term “may” is a clear indication that the domestic pre-arbitral steps and the 

cooling off period are not mandatory but purely optional. A treaty shall be interpreted in 

accordance with the ordinary meaning given to the terms of the treaty in their context and 

in the light of its object and purpose.33 “May” is an undisputedly an optional word in legal 

context and no court has ever interpreted it to entail binding legal obligations. This can be 

clearly distinguished from the case where parties used the word “shall” which is 

                                         
31 Euroasia BIT, Article 9(1). 

32 Request for Arbitration, at 4. 

33 Vienna Convention on Law of Treaties, Article 31(1). 
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unmistakably mandatory and shows the intention of the parties to be bound by such pre-

arbitral steps.34  

2. Oceanian courts are not “competent” as stipulated in Euroasia BIT. 

23. Respondent contended that, Article 9 of the Euroasia BIT requires a dispute to “be 

submitted to competent domestic courts of the host state (in this case, to the Oceanian 

courts).”35 

24. However, Oceanian courts are not “competent judicial or administrative courts of the 

Contracting Party”36 Oceanian court’s practice of not adjudicating the claims directly 

brought under international treaties exempts Claimant’s obligation under the Euroasia BIT 

to take pre-arbitral steps of submitting the claim to Oceanian court.37 Moreover, while the 

Oceanain Constitutional Tribunal may set aside any legal act, including an Executive Order, 

if it finds it unconstitutional, 38  the present case before this Tribunal is a dispute on 

compensation, not a dispute on lifting the Executive Order. This the Oceanian 

Constitutional Tribunal is not a “competent” court to settle the dispute. 

3. In the alternative, under customary international law, Claimant is exempted 

from submitting the present case to domestic courts of Respondent since local 

remedies are obviously futile. 

25. In general, when the investor protection level under customary international law is higher 

than the protection level under a treaty, customary international law should apply.39 Since 

treaty provisions on jurisdiction have the purpose to formally dispense with, partially or 

                                         
34 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of 

Uruguay, ICSID Case No. ARB/10/7 Decision on Jurisdiction, ¶ 140. 

35 Answer to Request for Arbitration, at 15 

36 Euroasia BIT, Article 9(2). 

37 Procedural Order No 3, ¶ 5. 

38 Ibid., ¶ 6. 

39 See M. Sornarajah, The International Law on Foreign Investment (3rd ed.), Cambridge University Press, 

2012, at 334-349 
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totally, the requirement of exhaustion of local remedies under customary international 

law.40 

26. Under the rule of exhaustion of local remedies under customary international law, where 

resort to local remedies would be obviously futile, the requirement to exhaust local 

remedies will be excused.41 Thus, for instance, where a State's judiciary has established a 

consistent course of decisions or jurisprudence constante which could only lead to a 

hopeless pursuit of a remedy, it will be unnecessary to seek to exhaust local remedies.42 

Further, in the Panevezys-Saldutskis Railway case, the PCIJ declared: 

“There can be no need to resort to the municipal courts if those courts have no 

jurisdiction to afford relief; nor is it necessary again to resort to those courts if the result 

must be a repetition of a decision already given.”43 

27. Undue delay also constitutes a valid ground for exempting Claimant from the duty to 

exhaust domestic remedies.44 

28. In the present case before this Tribunal, Ocenaian national courts cannot adjudicate 

Claimant’s claim under BITs.45 Thus obligating Claimant to submit the present case to 

Oceanian domestic courts is requiring ‘futile’ exhaustion of local remedies. 

29. Further, given the Oceanain Constitutional Tribunal’s historic deference to the executive 

branch in the conduct of foreign policy, it seems rather unlikely that it would set aside the 

Executive Order of 1 May 2014.46 Even if it did, it would be an extremely lengthy process, 

                                         
40 P. Okowa, “Admissibility and the Law on International Responsibility,” in International Law (M.D. 

Evans.ed., 4th ed. 2014), at 505. 

41 E. Duruigbo, “Exhaustion of Local Remedies in Alien Tort Litigation: Implications for International Human 

Rights Protection,” Fordham International Law Journal, Vol. 29 Issue 6, 2005, at 1264. 

42 P. R. Schochet, “A New Role for an Old Rule: Local Remedies and Expanding Human Rights Jurisdiction 

Under the Torture Victim Protection Act,” Columbia Human Rights Law Review, Vol. 1 Issue 1, 1987, at 227. 

43 Panevezys-Saldutiskis Railway, (Estonia v. Lithuania) 1939 PCIJ (ser. A/B) No.76, at 18. 

44 E. Duruigbo, “Exhaustion of Local Remedies in Alien Tort Litigation: Implications for International Human 

Rights Protection,” Fordham International Law Journal, Vol. 29 Issue 6, 2005, at 1265. 

45 Procedural Order No 3, ¶ 5. 

46 Ibid., ¶ 6. 
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taking up to 3 or 4 years.47 Requiring Claimant to submit this present case is obligating 

him to make futile actions, with undue delay. 

30. In conclusion, under customary international law the requirement of exhaustion of local 

remedies rule is excluded in this case. 

iii. In any event, non-compliance with the procedural provisions of the Euroasia BIT 

does not preclude this Tribunal’s jurisdiction. 

31. The tribunal’s jurisdiction describes its authority to decide on a dispute. Parties have 

mutually granted the tribunal this authority and to argue this agreement is contingent on 

pre-arbitral steps hardly corresponds with parties’ intention. Lauder v. Czech Republic has 

viewed the requirement of six-month waiting period before arbitration as a procedural rule 

and distinguished it from jurisdictional provisions. 48  In other words, violation of an 

agreement in an unequivocal manner to have a cooling off period does not preclude a 

tribunal’s jurisdiction. Alleged violation of expression of an intention to settle the dispute 

amicably or an optional domestic remedies clause does not preclude this Tribunal’s 

jurisdiction. 

C. Claimant complied with the dispute settlement procedures of Eastasia BIT which can be 

imported by the MFN clause of Euroasia BIT. 

32. MFN clause of Euroasia BIT extends to dispute settlement provisions of Eastasia BIT, and 

Claimant has abided by the procedure.49 

i. The MFN clause extends to dispute settlement provisions.  

1. Strict dichotomy between substantive obligations and procedural obligations 

does not exist. 

33. Formerly in Impregilo v Argentina, Professor Stern argued that substantive rights and 

procedural rights are different in international law, because unlike domestic law a 

                                         
47 Ibid. 

48 Ronald S. Lauder v. The Czech Republic, UNCITRAL, ¶ 187. 

49 Procedural Order No 3, ¶ 4. 
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substantive right does not automatically carry with it a procedural right to compel 

enforcement.50 Professor Stern, on this basis, argued that the right to compel adjudication 

requires an additional acceptance of the jurisdiction of the adjudicating tribunal. This 

position was further suggested by Christopher Thomas in Hochtief AG v. The Argentine 

Republic, that unless a respondent State waives the application of the conditions of its 

consent to the exercise of jurisdiction, a tribunal has no jurisdiction to hear a claim even 

though the claimant is an investor within the meaning of the BIT in question.51 

34. However, dispute settlement is part of the protection offered under the Treaty.52 It is part 

of the treatment of foreign investors and investments and of the advantages accessible 

through an MFN clause.53 There is no basis for distinguishing dispute settlement matters 

from any other matters covered by a bilateral investment treaty.”54 Suez v. Argentina stated: 

“dispute resolution provisions are subject to interpretation like any other provisions of 

a treaty, neither more restrictive nor more liberal.”55 

35. Furthermore, consent is expressed when a State expresses its intention to be bound by a 

treaty.56 Thus whether a State consented to jurisdiction of an arbitral tribunal should be 

determined in accordance with the interpretation of the treaty. Since the Euroasia BIT does 

not include implication of the predominance of Article 9 over Article 3, the mere fact that 

Article 9 provides ‘conditions of its consent to the exercise of jurisdiction’ does not 

preclude the application of the MFN clause. The MFN application to dispute settlement 

should be determined in accordance with the interpretation ─ based on the rules of the 

                                         
50 Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17, Concurring and Dissenting Opinion of 

Professor Brigitte Stern. 

51 Hochtief AG v. The Argentine Republic, ICSID Case No. ARB/07/31 Decision on Jurisdiction, Dissenting 

Opinion of arbitrator Christopher Thomas. 

52 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8 Decision on Jurisdiction, ¶ 102. 

53 Ibid. 

54 AWG Group Ltd. v. The Argentine Republic, UNCITRAL Decision on Jurisdiction, ¶. 59 

55 Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A. v. 

The Argentine Republic, ICSID Case No. ARB/03/17 Decision on Jurisdiction, ¶ 64. 

56 See Vienna Convention on Law of Treaties, Article 10. 
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VCLT ─ of the MFN clause itself. 

2. VCLT interpretation of Euroasia BIT MFN clause encompasses procedural 

matters. 

36. Regarding the applicability of the MFN clause to dispute settlement, the dominant view is 

the strict Vienna Convention approach.57 According to this approach Vesel concludes:  

“[U]nless an MFN clause is limited by its text, context, or surrounding circumstances, 

it applies to all treatment of investors, including dispute settlement.”58  

Textually, the breadth of the Euroasia BIT MFN clause is extensive enough to cover dispute 

settlement provisions. Article 3(1) of the Euroasia BIT states that the scope of MFN clause 

includes “such other investment matters regulated by this agreement”. Dispute settlement 

mechanism is undisputedly contained in the term “investment matter” as according to its 

ordinary meaning since it is a matter that exists solely because of and on the premise of an 

investment being made. In addition, the ordinary meaning of the word “treatment” in the 

MFN clause interpreted per Article 31(1) of the VCLT must contain investor-state 

arbitration as it is a right granted to the investor by the very treaty.  

37. Contextually, Article 3 and Article 9 of the Euroasia BIT combined show the 

acknowledgement of the parties that the procedural matters and substantive investment 

matters are inseparable. This is evident in Article 9(1) which defines the scope of its dispute 

settlement provision to reach “any dispute regarding an investment”. The intention of the 

parties to link substantive to procedural aspect of the investment in the Euroasia BIT is 

more apparent once examined in comparison with the Eastasia BIT. While Eastasia BIT 

uses the term “disputes concerning investments”59 for the scope of investor-state dispute 

settlement provision, Euroasia BIT uses an expansive expression “any” in defining its 

                                         
57 Okezie C. Chukwumerije, “Interpreting Most Favoured-Nation Clauses in Investment Treaty Arbitrations,” 8 

J. World Invest. & Trade, at 599; Scott Vesel, “Clearing a Path Through a Tangled Jurisprudence: Most-Favoured-

Nation Clauses and Dispute Settlement Provisions in Bilateral Investment Treaties,” 32 Yale J. Int’l Law 127-28, 

at 146 Quoted in Meg Kinnear, “Contemporary Issues in International Arbitration and Mediation: The Fordham 

Papers” (ed. Arthur W. Rovine), 2009, at 49. 

58 Scott Vesel, “Clearing a Path Through a Tangled Jurisprudence: Most-Favoured-Nation Clauses and Dispute 

Settlement Provisions in Bilateral Investment Treaties,” 32 Yale J. Int’l Law, at 138-139. 

59 Eastasia BIT, Article 8(1) 
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scope. In other words, Euroasia BIT was intended to widen the scope of ISDS. The logical 

conclusion would be to grant MFN access to the dispute settlement procedure envisioned 

by the Euroasia BIT because it was agreed upon by the parties to hold a relatively more 

important role in investor protection under the Euroasia BIT regime.  

3. A parallel can be drawn to the Maffenzini v. Spain. 

38. The tribunal in Maffenzini v. Spain held that claimant is allowed to pursue matters under 

other advantageous treaty procedure by invoking the MFN clause.60 The Maffenzini case 

is similar to the present case as (1) the basic Argentine-Spain BIT uses the almost identical 

language “all matters governed by this Agreement”61 in defining the scope of MFN clause, 

(2) both BITs only expressly exclude economic integration agreements and taxation treaties 

from MFN application, and (3) the pre-arbitral requirements being bypassed by the MFN 

clause are not a result of crucial public policy considerations. 

39. Moreover, both Eastasia BIT and Euroasia BIT contains provisions for the settlement of 

disputes between investors and States.62 This makes the present case resemble Maffezini 

v Spain rather than Plama v. Bulgaria. While in Bulgaria-Cyprus BIT did not contain an 

investor-to-State-dispute-settlement clause in Plama v. Bulgaria, the Argentina-Spain BIT 

had the clause in Maffezini, which led the tribunal to state that: 

“if a third party treaty contains provisions for the settlement of disputes that are more 

favourable to the protection of the investor’s rights and interests than those in the basic 

treaty, such provisions may be extended to the beneficiary of the most favoured nation 

clause as they are fully compatible with the ejusdem generis principle.” 

40. In fact, the Argentine-Spain BIT used a much stronger obligatory word “shall” in its ISDS 

provision requiring pre-arbitral domestic procedures whereas the Euroasia BIT uses the 

word “may”. The language of the dispute settlement provisions of Euroasia BIT shows 

parties’ reluctance to enforce exhaustion of domestic remedies requirement compared to 

that of Argentine-Spain BIT. Thus this tribunal will have lesser trouble granting the 

                                         
60 Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7 Decision of the Tribunal on 

Objections to Jurisdiction, ¶ 56.  

61 Argentine-Spain BIT(1991), translation from UN Treaty Series Vol.1699 I-29403, Article 4(2). 

62 Euroasia BIT, Article 9, Eastasia BIT, Article 8. 
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invocation of MFN clause to bypass the optional procedural requirements. 
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Ⅱ. THE CLEAN HANDS DOCTRINE DOES NOT PRECLUDE THIS TRIBUNAL’S JURISDICTION NOR 

RENDER CLAIMANT’S CLAIMS INADMISSIBLE. 

A. ‘Clean Hands’ doctrine does not apply as Claimant’s investment is protected by the 

Euroasia BIT. 

i. Euroasia BIT does not contain the compliance with the law requirement. 

41. The ICJ has clearly ruled that “the treaty containing the most-favoured-nation clause is the 

basic treaty.”63 The Court held that: 

“It is this treaty which establishes the juridical link between the United Kingdom and a 

third-party treaty and confers upon that State the rights enjoyed by the third party. A third 

party treaty, independent of and isolated from the basic treaty, cannot produce any legal 

effect as between the United Kingdom and Iran: it is res inter alios acta”64 

42. In other words, the only treaty being applied for the purpose of this tribunal is first and 

foremost the Euroasia BIT. Each treaty defines what it considers a protected investment 

and who is entitled to that protection. Thus, the relevant investment is defined by Euroasia 

BIT and the definition is not constrained by the compliance to Oceanian domestic law. 

ii. Constraint on investment protection cannot be imported through the MFN clause. 

43. Respondent may contend that the application of Euroasia BIT MFN clause may extend to 

the disadvantageous definition of investment in Easatasia BIT. However, MFN clause is 

intended for investor protection and thus only the benefits of third party treaty may be 

imported in application of the basic treaty. In Siemens v. Argentina, the tribunal concurred:  

“Even if the MFN clause is of a general nature, its application will be related only to the 

benefits that the treaty of reference may grant and to the extent that benefits are perceived 

to be such”65 

44. The ILC Draft Articles on most-favoured-nation clauses further provides that: 

The exercise of rights arising under a most-favoured nation clause for the beneficiary 

State or for persons or things in a determined relationship with that State is subject to 

compliance with the relevant terms and conditions laid down in the treaty containing the 

                                         
63 International Court of Justice, Reports, 1952, at 109. 

64 Ibid. 

65 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8 Decision on Jurisdiction, ¶ 120. 
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clause or otherwise agreed between the granting State and the beneficiary State.66 

45. Following this principle, despite Claimant’s use of the MFN clause, the definition of 

“investment” should follow the terms of Euroasia BIT. Thus, Respondent is not allowed to 

import disadvantageous Article 1 of the Eastasia BIT through the MFN clause. 

iii. The principle stated in Article 22 of the Draft Articles on most-favoured-nation 

clauses does not apply in this case. 

46. Draft Articles on most-favoured-nation clauses stipulates that 

The exercise of rights arising under a most-favoured-nation clause for the beneficiary 

State or for persons or things in a determined relationship with that State is subject to 

compliance with the relevant laws and regulations of the granting State.67 

47. While ILC’s commentary to Article 14 acknowledges that “Article 22 applies to the case 

of conditions that may be imposed by the internal law of the granting State,”68 Article 22 

does not apply in the present case. Claimant is exercising his ‘right to submit the dispute 

to arbitration’ by using the MFN clause. There is no domestic law or regulation presented 

barring Claimant to exercise this right. Other rights are not invoked via the MFN clause. 

For example, the right not to be subject to unlawful expropriation, is stipulated in identical 

terms in Euroasia BIT and Eastasia BIT.69 

B.  In any event, Claimant’s hands are clean. 

i. Claimant has not been convicted of any crime regarding the alleged bribery charges 

related to the acquirement of environmental license. 

48. In terms of proving corruption, in a number of cases, arbitrators and judges established that 

a higher standard of proof, for instance, “clear and convincing evidence”70, or “beyond 

                                         
66 Draft Articles on most-favoured-nation clauses, Article 14. 

67 Ibid., Article 22. 

68 International Law Commission, “Draft articles on most-favoured-nation clauses, with commentaries,” 

Yearbook of the International Law Commission, 1978, vol. II, Part Two, at 40. 

69 Euroasia BIT, Aritcle 4; Eastasia BIT, Article 3. 

70 Dadras International, et al. and The Islamic Republic of Iran, et al., Award No. 567-213/215-3 (7 

Nov. 1995), reprinted in 31 Iran-U.S. CTR, ¶ 124; Westacre v. Jugoimport, ICC Case No. 7047 (1994), ASA 
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reasonable doubts”71 to be applied.72 In Dadras v. Iran, the Arbitral Tribunal held: 

The allegations of forgery in these cases seem to the Tribunal to be of a character that 

requires an enhanced standard of proof… The minimum quantum of evidence that will 

be required to satisfy the Tribunal may be described as ‘clear and convincing evidence’, 

although the Tribunal deems that precise terminology less important than the enhanced 

proof requirement that it expresses.73 

49. Even if this tribunal finds that the standard of “preponderance of evidence” should apply, 

Respondent failed to meet the standard of proof. 

50. In the present case, the only basis Respondent has for asserting that Claimant has bribed 

Oceanian officials is the fact that the President of the National Environment Authority was 

convicted of accepting bribes and that Claimant had a private meeting with the individual.74 

The fact that the President of the National Environment Authority is willing to testify 

against Claimant pursuant to a non-prosecution agreement has no legal implication unless 

Claimant is given an opportunity to cross-examine the witness in open court. The burden 

of proof of that Claimant broke Oceanian law lies with Respondent and they clearly failed 

to show any evidence proving the allegation.  

ii. The investment – buying of Rocket Bombs shares – was perfectly in accordance 

with Oceanian law. 

51. The primary investment in the present case is shares of Rocket Bombs.75 According to this 

definition, Claimant’s investment is made in perfect accordance with Oceanian law. 

Claimant acquired Rocket Bombs in February 1998,76 and alleged bribery only took place 

                                         

Bull. (1995) at 343. 

71 Oil Field of Texas, Inc. v. The Government of the Islamic Republic of Iran, The National Iranian Oil Company 

(NIOC) and Others, Award No. 43 (258-43-1) (8 October 1986), Iran-U.S. CTR, ¶ 25. 

72 V. Khvalei, “Standards of Proof for Allegations of Corruption in International Arbitration,” in Addressing 

Issues of Corruption in Commercial and Investment Arbitration (D. Baizeau and R. H. Kreindler, ICC Product 

No. 768E, 2015 Edition), at 60. 

73  Dadras International, et al. and The Islamic Republic of Iran, et al., Award No. 567-213/215-3 (7 

Nov. 1995), reprinted in 31 Iran-U.S. CTR, ¶ 124. 

74 Statement of Uncontested Facts, ¶ 6, 19. 

75 Euroasia BIT, Article 1(1)(b), Eastasia BIT, Article 1(1)(b). 

76 Statement of Uncontested Facts, ¶ 2. 
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in July 1998.77 Arbitration tribunals have denied jurisdiction based on the violation of ‘in 

accordance with law’ clause when they found violations with respect to the transactions in 

question. For instance, the tribunal in Alasdair Ross Anderson et al. v. Republic of Costa 

Rica held that: 

“[T]ransaction by which the Claimants obtained ownership of their assets … did not 

comply with the requirements of the [law;] … the Claimants did not own their investment 

in accordance with the laws of Costa Rica.”78  

52. Thus, even if the bribery charges were true, as long as the acquisition of Rocket Bombs 

shares were in accordance with Oceanian law, Claimant’s investment passes the “in 

accordance with law” test. 

C.  In any event, “Clean Hands” doctrine does not apply as general principle of law. 

53. The Respondent may contend that in light of the preamble of the Euroasia BIT, and the 

general principle of international law, the “Clean Hands” doctrine applies. However, where 

there is no explicit “in accordance with law” limitation in the treaty - the instrument of 

consent to arbitration – such a limitation cannot be jurisdictional in nature.79 The Plama 

tribunal held: 

“[T]he Respondent’s allegation of misrepresentation by the Claimant does not deprive 

the Tribunal of jurisdiction in this case. Nevertheless, these assertions by the Respondent 

are … which the Tribunal will have to examine on the merits.”80 

54. Claimant’s violation of Oceanian law does not affect the scope of consent given by 

Respondent to the protection of investment. 

D.  Respondent is estopped from raising Claimant’s violation of law before the tribunal. 

55. Estoppel, generally viewed as a principle of international law based on the good faith 

principle, is a circumstance precluding the host state from raising the illegality of 

                                         
77 Ibid., ¶ 6. 

78 Alasdair Ross Anderson et al v. Republic of Costa Rica, ICSID Case No. ARB(AF)/07/3 Award, ¶ 57. 

79 Rahim Moloo and Alex Khachaturian, “The Compliance with the Law Requirement in International Investment 

Law,” Fordham International Law Journal, "Vol. 34:1473 2011, 1489. 

80 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24 Decision on Jurisdiction, ¶ 

229. 
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investment to avoid the jurisdiction of the tribunal.81 The Fraport tribunal held that: 

“principles of fairness should require a tribunal to hold a government estopped from 

raising violations of its own law as a jurisdictional defense when it knowingly overlooked 

them and endorsed an investment which was not in compliance with its law.”82 

56. According to the provisions of the Environment Act 1996, the National Environment 

Authority may unexpectedly revoke an environmental license if the arms production site 

fails to comply with the requirements.83 Rocket Bombs’ production line only met the legal 

requirements of Oceania by 1 January 2014. 84  For more than 15 years, Respondent 

overlooked the illegality of Claimant’s investment despite its power to rectify it. Thus, 

Respondent is estopped from raising the jurisdictional objection based on the “in 

accordance with law” clause. 

  

                                         
81 Rahim Moloo and Alex Khachaturian, “The Compliance with the Law Requirement in International Investment 

Law,” Fordham International Law Journal, Vol. 34:1473 2011, 1497. 

82  Fraport AG Frankfurt Airport Services Worldwide v. The Republic of the Philippines, ICSID Case No. 

ARB/03/25 Award, ¶ 346.  

83 Procedural Order No 3, ¶ 1. 

84 Statement of Uncontested Facts, ¶ 13. 
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Ⅲ.  CLAIMANT’S INVESTMENT WAS EXPROPRIATED BY RESPONDENT 

A. The actions of Respondent constitute an indirect expropriation. 

57. All investments made by Claimant, including shares of Rocket Bombs, 85  the 

environmental license, 86 property owned by Claimant,87 intellectual property rights,88 

claims under contract89 were expropriated indirectly. 

i. Taking into the effect solely, sanctions imposed to Claimant amounts to 

expropriation. 

1. The ‘sole effects’ doctrine should apply. 

58. While both the Euroasia BIT and the Eastasia BIT do not offer a definition of indirect 

expropriation, the only indicator included in the expropriation clause is the effect, as both 

BIT provides “any other measure the effects of which would be tantamount to 

expropriation or nationalization.”90 The ‘sole effects’ doctrine as a test determining the 

existence of expropriation, looks at the effects of the governmental measure on the investor, 

instead of the purpose behind it.91 

59. The doctrine has been applied successfully in the various decisions of arbitral tribunals, all 

of whom have held in some degree that the intention behind adopting any measure is not 

material in identifying an expropriatory conduct.92 Siemens v Argentina provides a lead: 

                                         
85 Euroasia BIT, Article 1(1)(b). 

86 Ibid., Article 1(1)(e). 

87 Ibid., Article 1(1)(a). 

88 Ibid., Article 1(1)(d). 

89 Ibid., Article 1(1)(c). 

90 Ibid., Article 4(1); Eastasia BIT, Article 3(1). 

91 R. Dolzer, “Indirect Expropriations: New Developments?,” NYU Environmental Law Journal, Vol. 11, 2003, 

at 79 et seq; U. Kriebaum, “Regulatory Takings: Balancing the Interest of the Investor and the State,” The 

Journal of World Investment & Trade, Vol. 8 No. 5, 2007, at 724-725. 

92 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18 Award, ¶ 205; Compañiá de Aguas del Aconquija S.A. 

and Vivendi Universal S.A. v. Argentine Republic, ICSID Case No. ARB/97/3 Award, ¶ 7.5.20; Telenor Mobile 

Communications A.S. v. The Republic of Hungary, ICSID Case No. ARB/04/15 Award, ¶ 70. 
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“[t]he Treaty refers to measures that have the effect of an expropriation; it does not refer 

to the intent of the State to expropriate.”93 

2. All investments made by Claimant suffered ‘substantial deprivation.’ 

60. For the effect to be tantamount to expropriation, measures should result in substantial 

deprivation.94 In the present case, Claimant’s investments suffered substantial deprivation. 

To enumerate: 

a. Shares of Rocket Bombs 

Sanctions applied to Rocket Bombs and Claimant resulted in the deterioration of Rocket 

Bomb’s business and in a rapid decrease in the value of its shares,95 which eventually 

reduced to almost zero.96 Claimant could not even sell the shares in the company to a 

third person.97 

b. The environmental license 

Even in circumstances where an investor retains nominal ownership of the respective 

rights being the investment, expropriation can occur.98 In Middle East v Egypt Claimant 

was deprived of rights it had been granted under a free zone license, by the decree 

prohibiting import of cement into Egyptian territory. The Tribunal did not hesitate to 

declare that even the license was not officially revoked, the ban of import is a de facto 

revocation, and constitutes an indirect expropriation.99 

                                         
93 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8 Award, ¶ 270 

94 94 Biloune v Ghana Award, at 209; Telenor Mobile Communications A.S. v. The Republic of Hungary, ICSID 

Case No. ARB/04/15 Award, ¶ 65. 

95 Statement of Uncontested Facts, ¶ 17; Request for Arbitration, at 5. 

96 Request for Arbitration, at 5. 

97 Ibid. 

98 Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, ICSID Case No. ARB/99/6 

Award, ¶ 107; Eureko B.V. v Poland Partial Award, ¶¶ 239-241; U. Kriebaum, “Partial Expropriaton,” The 

Journal of World Investment & Trade, Vol. 8 No. 1, 2007, at 69 et seq. 

99 Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, ICSID Case No. ARB/99/6 

Award, ¶ 107. 
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In the present case before this Tribunal, measures taken by Respondent resulted in de 

facto revocation of the environmental license. Though the nominal ownership of the 

license was still under Claimant, the benefit from using the license was totally deprived. 

The environmental license, which contains an approval for the commencement of arms 

production,100 was also rendered useless since Claimant has failed to run its production 

line due to the sanction imposed. 

c. Claims under contract 

While “claims to money or to any performance under contract having a financial value 

associated with an investment” is stipulated as a form of investment,101 it can be an 

object of expropriation. Impregilo v Pakistan provides: “[t]aking of contractual rights 

could, potentially, constitute an expropriation or a measure having an equivalent 

effect.”102 

In the present case, the Executive Order declared that any contract concluded between a 

blocked person is void, and that any contracting party of the blocked persons is released 

from its contractual obligations towards the latter.103 Moreover, the Executive Order 

declared that any person who engages in the business dealings with the blocked person, 

even in the unrelated matter, will be automatically treated as such a blocked person.104 

Due to the extremely extensive character of the sanction, all the Oceanian companies 

that contracted with Rocket Bombs issued formal notices, declaring that they were no 

longer bound by the provisions of the respective contracts and that they had no intention 

to perform them. 105  In conclusion, the present circumstance resulted in substantial 

deprivation. 

                                         
100 Statement of Uncontested Facts, ¶ 4. 

101 Euroasia BIT, Article 1(1)(c). 

102 Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3 Jurisdiction, ¶274. See also 

Amoco International Finance Corp v Iran Award, Iran-US CTR, ¶ 108; Tokios Tokelés v. Ukraine, ICSID Case 

No. ARB/02/18 Jurisdiction, ¶¶ 92-93. 

103 Executive Order, Section 1(b). 

104 Ibid. 

105 Statement of Uncontested Facts, ¶ 17. 
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3. The measures in dispute fulfil the requirement of permanency. 

61. While some authorities suggest that permanency of governmental measures is a 

requirement of expropriation,106 a deprivation that lasts a certain period of time without 

any indications for change will fulfil this requirement.107 For example, the tribunal of 

Wena Hotels v. Egypt found that the seizure of the investor’s hotel lasting for nearly a year 

was not ephemeral but amounted to an expropriation, 108  and in its Decision on 

Interpretation, the tribunal said: 

“[i]n assessing the weight of the actions described above, there was no doubt in the 

Tribunal’s mind that the deprivation of Wena’s fundamental rights of ownership was so 

profound that the expropriation was indeed a total and permanent one.”109 

62. In the present case, Claimant filed the Request for Arbitration after 16 months passed from 

the Executive Order. From the issuance of the Executive Order, 21 months passed until the 

Terms of Reference of the present cased was adopted, and there are still no indications of 

change. The Executive Order itself does not include any information of the date when 

sanctions will be lifted, or preconditions that should be met for the decree to be lifted. 

Meanwhile, Claimant’s fundamental rights of ownership remains futile. The lasting period 

and non-existence of change, and the severity of the measures in together is at least prima 

facie evidence that sanctions are permanent. 

4. Specific circumstance of Claimant should be considered in this case. 

63. Permanency is not a definite requirement that applies to every specific case.110 SD Myers 

v. Canada said: “in some contexts and circumstances, it would be appropriate to view a 

                                         
106 Oil Fields of Texas, Inc. v Iran Award, Iran-US CTR, ¶ 43; LG&E Energy Corp., LG&E Capital Corp., and 

LG&E International, Inc .v. Argentine Republic, ICSID Case No. ARB/02/1 Decision on Liability, ¶ 193. 

107 U. Kriebaum, “Regulatory Takings: Balancing the Interest of the Investor and the State,” The Journal of World 

Investment & Trade, Vol. 8 No. 5, 2007, at 723. 

108 Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4 Award, ¶ 99. 

109 Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4 Decision on Interpretation, ¶ 120. 

110 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2 

Award, ¶ 116; Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/00/9 Award ¶ 20.32; Azurix Corp. v. 

The Argentine Republic, ICSID Case No. ARB/01/12 Award, ¶ 313; S.D. Myers, Inc. v. Government of Canada, 

UNCITRAL Award ¶ 283. 
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deprivation as amounting to an expropriation, even if it were partial or temporary.”111 

LG&E v. Argentina also leaves an exception, that if the investment’s successful 

development depends on “the realization of certain activities at specific moments that may 

not endure variations,” temporary actions may constitute expropriation.112 

64. In the present case, Claimant is an arms producer, who heavily relied on the contractual 

relationship with the Ministry of National Defence acting on behalf of the Republic of 

Euroasia.113 Claimant was enforced to breach that contract, and there is no guarantee that 

Claimant can rely on the contract to run his business based on the relationship again. 

Considering that finding a buyer is much important as producing arms to Claimant, the 

Executive Order that destroyed the relationship between Claimant and the Ministry of 

National Defence acting on behalf of the Republic of Euroasia should be construed as 

measure having a lasting effect, even if the measure is not permanent per se. 

ii. Even if this Tribunal finds the sole effects doctrine inapplicable, the ‘police power’ 

exception cannot be taken by Respondent. 

65. The police power exception cannot apply in this case for two reasons. First, in terms of the 

police power doctrine itself, it can be highly criticized since the conditions for the 

application of the doctrine are identical to those of a lawful expropriation except the 

obligation to pay compensation. 114  Tribunals have held that the obligation to pay 

compensation is not extinguished merely because the nature or purpose of regulation is in 

public interest, particularly if the actions have a severe impact in diminishing the value of 

the investments.115 

                                         
111 S.D. Myers, Inc. v. Government of Canada, UNCITRAL Partial Award, ¶ 283. 

112 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic, ICSID 

Case No. ARB/02/1 Decision on Liability, ¶ 193. 

113 Request for Arbitration, at 4-5; Uncontested Facts, ¶¶10-11.  

114 Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12 Award ¶ 311; T.J. Weiler, “Methanex 

Corp. v. U.S.A.: Turning the Page on NAFTA Chapter Eleven?” Journal of World Investment & Trade, Vol. 6 

(2005), at 903 et seq. 

115 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2 

Award, ¶ 121; Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1 Award, ¶ 

111; Compañía Del Desarrollo De Santa Elena, S.A. v. The Republic of Costa Rica, ICSID Case No. ARB/96/1 
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66. Second, in terms of application, even if this Tribunal finds that the police power exception 

can be recognized as applicable general principle of law, Respondent exceeded its limits. 

Regulatory power of a government is not without its limits.116 In the present case, the 

measures taken by Respondent exceeded boundaries posed by “the rule of law.” 117 

Specifically, Respondent infringed on Claimants legitimate expectations. Moreover, 

Respondent’s measures were disproportionate. 

1. Respondent infringed on Claimant’s legitimate expectations. 

67. Legitimate expectations are not necessarily based on a contract but also on assurances 

explicit or implicit, or on representations made by the State which the investor took into 

account when making the investment.118 For example, in Biloune v Ghana, the Tribunal 

concluded, in the totality of circumstances, that expropriation existed, paying particular 

interest to, first, the investor’s justified reliance on the government’s representations 

regarding the permit even though there was no official permit issued, and second, the fact 

that government authorities knew of the construction for more than one year before issuing 

the stop work order. 

68. In the present case, the National Environment Authority of Oceana actively issued an 

environmental license approving the commencement of arms production.119 Moreover, 

Claimant conducted his business for more than 15 years without any problem, even though 

Respondent had the authority to randomly visit the arms production site, and revoke the 

environmental license if the site does not comply with the Environmental Act. 120 

Moreover, since his business became increasingly profitable, Claimant started to 

modernise the production line and to adjust it to the requirements set forth in the 

Environment Act 1996, and the production line fully complied with the legal requirements 

                                         

Final Award, ¶ 71. 

116 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary, ICSID Case 

No. ARB/03/16 Award, ¶ 423. 

117 Ibid. 

118 Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12 Award ¶ 318. 

119 Statement of Uncontested Facts, ¶ 6. 

120 Procedural Order No 3, ¶ 1. 
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in Oceania by 1 January 2014.121 

69. Claimant formed the legitimate expectation that he could conduct his business using the 

license, taking into account that the licence is granted for indefinite period.122 At least, 

Claimant formed the expectation that he would receive just compensation if measures of 

such in the present case were taken. This is similar to the circumstance of ADC v. Hungary, 

which stated that: 

“had the Claimants ever envisaged the risk of any possible depriving measures…they 

took that risk with the legitimate and reasonable expectation that they would receive fair 

treatment and just compensation and not otherwise.”123 

2. Respondent’s measures were disproportionate 

70. Under international law measures of the State should not be more severe than is needed to 

achieve the legitimate objective.124 Tribunals examining the police powers doctrine will 

consider, in order to determine if measures are to be characterized as expropriatory, 

“whether such actions or measures are proportional to the public interest presumably 

protected thereby and to the protection legally granted to investments.”125 

71. In the present case, while the investment was severely damaged despite the legitimate 

expectation of Claimant, the public purpose was highly exaggerated, and Respondent could 

have adopted less restrictive alternatives. While Respondent alleges that the purpose of the 

Executive Order as dealing with the “unusual and extraordinary threat to the national 

security and foreign policy of the Republic of Oceania”126 it is doubtful that a peaceful 

intervention and annexation in a third State would result in such circumstances. 

                                         
121 Statement of Uncontested Facts, ¶ 13. 

122 Procedural Order No 3, ¶ 1. 

123 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary, ICSID Case 

No. ARB/03/16 Award ¶ 424. 

124 T. Waelde and A. Kolo, “Environmental Regulation, Investment Protection and ‘Regulatory Taking’ in 

International Law,” International and Comparative Law Quarterly, Vol. 50 No.4, 2001, at 828. 

125 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2 

Award, ¶ 122. 

126 Executive Order, preamble. 
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72. Even if this Tribunal acknowledges the purpose, Respondent could have taken less 

restrictive measures. For example, Respondent could have confined the scope of 

prohibition to ‘exporting products to Euroasia.’ Instead, Respondent took measures that 

totally prohibits transferring, paying, exporting, withdrawing or otherwise dealing. 127 

Respondent also could have confined the automatically blocked person to persons that 

engages in business dealings related to the problematic product, rather than expanding the 

scope to persons who engages in business dealings even in the unrelated manner.128 

B. Respondent cannot rely on the Essential Security Interest clause (“NPM clause”) to 

justify its measures. 

73. The Euroasia BIT and provides: 

Nothing in this Agreement shall be construed to prevent either Contracting Party from 

taking measures to fulfil its obligations with respect to the maintenance of international 

peace or security.129 

74. Establishing the point that the present NPM clause is not self-judging, Respondent’s 

measures do not fall within the scope of the NPM clause since the “obligation” to actively 

take measures to maintain international peace does not exist in the present case. 

i. The NPM clause is not self-judging 

75. It cannot be the parties’ intent to agree on self-judging clauses without an explicit provision 

to this effect in the treaty.130 In the absence of express words necessary to make the 

subjective determination of the existence of national security conclusive, the Tribunal 

should hold that there must be objective factors justifying the invocation of the national 

security defense.131 CMS v Argentina and LG&E v Argentina also held that Article 11 of 

                                         
127 Ibid., Section 1(a) 

128 Ibid., Section 1(b) 

129 Euroasia BIT, Article 10. 

130 J. E. Alvarez and K. Khamsi "The Argentine Crisis and Foreign Investors: A Glimpse Into the Heart of the 

Investment Regime," in The Yearbook on International Law and Policy (Karl P. Sauvant ed., 1st ed. 2009), at 

417-418; R. Dolzer and C. Schreuer, Principles of International Investment Law, OUP, 2012, at 184. 

131 M. Sornarajah, The International Law on Foreign Investment (3rd ed.), Cambridge University Press, 2012, at 

459. 
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the Argentina-US BIT is not self-judging in character, even when determining what 

constitutes measures of its own essential security issues.132 The self-judging nature of a 

clause can never be presumed, for 

“when States intend to create for themselves a right to determine unilaterally the 

legitimacy of extraordinary measure importing noncompliance with obligations assumed 

in a treaty, they do so expressly.”133 

76. The ICJ, in Gabčíkovo-Nagymaros Project case, further confirms that “the State concerned 

is not the sole judge of whether [conditions for the customary state of necessity] have been 

met.”134 

77. In the present issue is whether a measure is to maintain international peace, which is in the 

interest not only of Oceania but also the whole international community. This character 

weakens the need of the self-judgment test. To conclude that such a determination is self-

judging would “definitely be inconsistent with the object and purpose” of the clause.135 

78. Thus, this Tribunal has the authority to judge whether measures taken by Respondent were 

measures to maintain international peace or security. 

ii. There is no international “obligation” on Respondent to take actions in order to 

maintain international peace. 

79. The NPM clause in the Euroasia BIT does not obligate Party States to take actions to 

maintain international peace. Rather, it gives the possibility for Party States to invoke the 

NPM clause when there is such obligation and the measure in dispute was to fulfil that 

obligation; the obligation itself does not rise from the BIT. Thus, for the Respondent to rely 

                                         
132 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8 Award, ¶ 373. 

CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8 Decision on 

Annulment, ¶¶ 101-136. LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine 

Republic, ICSID Case No. ARB/02/1 Award, ¶ 212. 

133 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8 Award, ¶ 339.. 

134 Gabcikovo-Nagymaros Project (Hungary v. Slovakia), ¶ 51. 

135 Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16 Award, ¶ 374; Sempra 

Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16 Decision on Annulment, ¶ 157. 
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on the NPM clause, it has to find its obligation from other sources of law. 

1. Obligation does not arise from the UN Charter. 

80. While it is true that one of the purposes of the United Nations is to maintain international 

peace, 136  the UN Charter does not specifically obligate Members to take actions to 

maintain international peace, unless enforcement measures under Chapter Ⅶ are taken. 

Under the UN sanctions regimes, member States may be required to suspend some of their 

treaty relations with the target State. However, this is the case when the effect of Article 

103 of the UN Charter rises, specifically when mandatory sanctions resolutions are adopted 

by the Security Council under Article 41 of the UN Charter.137 

81. However, in the present case, The UN Security Council has not been able to agree on any 

Resolution with respect to the status of Fairyland. 138  In the absence of institutional 

sanctions imposed for example by the UN Security Council, the legality of such measures 

is in doubt.139 

2. Obligation of non-recognition does not exist; in the alternative, the measures 

taken by Respondent exceeded the limits of non-recognition. 

82. As submitted in the jurisdiction stage, since actions of Euroasia did not violate jus cogens 

or obligation erga omnes, Respondent, as a third party State, has no obligation under 

Article 41 of the ILC Draft Articles on State Responsibility. 

83. Even if this Tribunal finds that there was a serious breach of an obligation arising under a 

peremptory norm of general international law, measures in dispute exceeded the limits 

posed by Article 41 of the Draft Articles on State Responsibility. 

Article 41, paragraph 1 of the Draft Articles provides: 

                                         
136 UN Charter, Article 1(1). 

137 N.D. White and A. Abass, "Countermeasures and Sanctions," in International Law (M.D. Evans.ed., 4th ed. 

2014), at 556. 

138 Procedural Order No 2, ¶ 3. 

139 N.D. White and A. Abass, "Countermeasures and Sanctions," in International Law (M.D. Evans.ed., 4th ed. 

2014), at 547. 
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States shall cooperate to bring to an end through lawful means any serious breach within 

the meaning of article 40. 

Paragraph 2 of the same article provides: 

No State shall recognize as lawful a situation created by a serious breach within the 

meaning of article 40, nor render aid or assistance in maintaining that situation. 

84. In terms of paragraph 1 of article 41, cooperation must be through lawful means. What are 

‘lawful’ measures in this context is an issue that is left open.140 However, expropriation 

without compensation itself is unlawful. Moreover, considering that he annexation of 

Fairyland by Euroasia divided the international community into two camps,141 and that 

one camp recognized the annexation,142 it is doubtful that imposing sanctions can be 

construed as ‘cooperation.’ 

85. In terms of paragraph 2 of article 41, the consequences of the obligation of non-recognition 

are not unqualified.143 Obligation of States is confined to non-recognition of the situation, 

not to take active measures. The stance that obligation of non-recognition is not unqualified 

has been adopted in cased before the ICJ144 as well as the European Court of Human 

Rights.145 

86. In Namibia, depite holding that the illegality of the situation was opposable erga omes and 

could not be recognized as lawful even by State not members of the United Nations, the 

ICJ said that: 

“the non-recognition of South Africa’s administration of the Territory should not result 

in depriving the people of Namibia of any advantages derived from international 

                                         
140 P. Klein, “Responsibility for Serious Breaches of Obligations Deriving From Peremptory Norms of 

International Law and the United Nations Law,” European Journal of International Law, Vol. 13 No. 5, 2002, at 

1253-1255. 

141 Statement of Uncontested Facts, ¶ 16. 

142 Ibid. 

143 International Law Commission, “Draft articles on Responsibility of States for Internationally Wrongful Acts, 

with commentaries,” Yearbook of the International Law Commission, 2001, vol. II, Part Two, at 115. 

144 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 

notwithstanding Security Council Resolution 276 (1970), ICJ Reports 1971, ¶ 125 et seq. 

145 Loizidou v Turkey, Merits, ECHR Reports 1996-Ⅵ, at 2216; Cyprus v Turkey (Application no. 25781/94), 

ECHR, judgment of 10 May 2001, ¶ 89-98. 
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cooperation. In particular, while official act performed by the Government of South 

Africa on behalf of or concerning Namibia after performed by the Government of South 

Africa on behalf of or concerning Namibia after the termination of the Mandate are 

illegal and invalid, this invalidity cannot be extended to those acts, such as, for instance, 

the registration of births, deaths and marriages, the effects of which can be ignored only 

to the detriment of the inhabitants of the Territory.”146 

87. Expropriating Claimant exceeds the limit of non-recognition, where the effects can be 

ignored only to the detriment of Claimant, taking into account that intervention and the 

annexation were peaceful in character. Not disturbing the contractual relationship between 

Claimant and Euroasia would not be interpreted as recognition; even whether the arms 

produced by Claimant were used during the intervention is unclear under the given facts. 

Even if Respondent had obligation under Article 41(2) of the ILC Draft Articles on State 

Responsibility, to not recognize the validity of the annexation commitd by Euroasia, it 

“cannot be extended to”147 irrelevant commercial actions of Claimant. 

3. Respondent did not have the purpose of maintaining international peace or 

security. 

88. Respondent, in the Executive Order, stated that: 

“actions and policies of the Government of the Republic of Euroasia… thereby constitute 

an unusual and extraordinary threat to the national security and foreign policy of the 

Republic of Oceania.”148 

89. This shows that Respondent imposed sanctions to deal with its own national security and 

foreign policy, not to maintain international peace or security. Considering that Contracting 

Party’s own national security is not stipulated as a reason that Parties can rely on to invoke 

the NPM clause, Respondent’s measures cannot be justified through the invocation of the 

clause. 

C. Respondent’s measures cannot be considered as ‘countermeasures taken by a third State’ 

under customary international law. 

                                         
146 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 

notwithstanding Security Council Resolution 276 (1970), ICJ Reports 1971, ¶ 125 

147 Ibid. 

148 Executive Order, Preamble. 
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90. The commentaries of Article 54 of the ILC Draft Articles on State Responsibility provides 

that “there appears to be no clearly recognised entitlement of [third] States … to take 

countermeasures in the collective interest.”149 

91. Bederman’s summary of the ILC’s position on collective countermeasures characterized it 

as “the only possible solution” was “to defer debate to another day and to allow customary 

international lawmaking process to elaborate any conditions on the use of collective 

countermeasures.150 However, at the present moment, given the “uncertainty about the 

legal status of third party countermeasures,”151 it is too early to state that the right of third 

States to take countermeasures crystallized into a rule of customary international law. 

92. Thus Respondent, a State that is not ‘directly injured’ 152  cannot rely on customary 

international law on countermeasures. 

 

  

                                         
149 International Law Commission, “Draft articles on Responsibility of States for Internationally Wrongful Acts, 

with commentaries,” Yearbook of the International Law Commission, 2001, vol. II, Part Two, at 305. 

150 D. J. Bederman, “Counterintuiting Countermeasures” American Journal of International Law, Vol. 96, 2002, 

at 817. 

151 N.D. White and A. Abass, "Countermeasures and Sanctions," in International Law (M.D. Evans.ed., 4th ed. 

2014), at 549. 

152 Ibid., at 547. 
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Ⅳ. CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED BY HIS INVESTMENT, AND 

THUS IS ENTITLED TO FULL COMPENSATION. 

93. Article 39 of the ILC Draft Articles provides the basic rules for contributory fault: 

In determination of reparation, account shall be taken of the contribution to the injury 

by willful or negligent action or omission of the injured State or any person or entity in 

relation to whom reparation is sought. 

94. The principle contributory fault applies in two types of cases. First, it applies in cases where 

the fault of the investor contributed to the losses which flowed from the wrongful act of 

the State,153 by making negligent or risky decisions. Second, it applies in cases where the 

victim contributed to the State’s wrongful conduct.154 The present case falls into none of 

these categories. 

A. Claimant did not fail to undertake adequate due diligence. 

95. Article 39 allows to be taken into account only those actions or omissions which can be 

considered as wilful or negligent, i.e. which manifest a lack of due care on the part of the 

victim of the breach for his or her own property or rights.155 However, Claimant did not 

lack due care since Claimant could not have expected the intervention or the Executive 

order, and even if he could, he could not but fulfil the contract to sell arms to Euroasia to 

maintain his business. 

i. Claimant could not have known about the intervention and annexation before the 

renewal of contract. 

96. Respondent argues that Claimant’s behavior, in particular, its continued supply of weapons 

to Euroasia even after Peter Explosive should have known of Euroasia’s intention to 

                                         
153 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7 Award, ¶¶ 242-

243. 

154 Antoine Goetz et consorts v. République du Burundi, ICSID Case No. ARB/95/3 Award, ¶¶ 288-299; 

Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The Republic of 

Ecuador, ICSID Case No. ARB/06/11 Award ¶¶ 661-687, 824-825; Occidental Petroleum Corporation and 

Occidental Exploration and Production Company v. The Republic of Ecuador, ICSID Case No. ARB/06/11 

Decision on Annulment, ¶¶ 360-387, 583-587. 

155 International Law Commission, “Draft articles on Responsibility of States for Internationally Wrongful Acts, 

with commentaries,” Yearbook of the International Law Commission, 2001, vol. II, Part Two, at 110. 
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incorporate Fairyland into its territory by direct military intervention if necessary, led to 

the imposition of sanctions. 156  However, Claimant started negotiation with John 

Defenceless in February 2014, and concluded a contract on 28 February 2014, which was 

before armed forces of Euroasia entered the territory of Fairyland.157 

97. Claimant could not have known about Euroasia’s intention of intervention. First, military 

actions are confidential in nature. Declaring that Claimant should have known of 

Euroasia’s intention of military intervention would be setting the threshold of due diligence 

extremely high, since it would be rather reasonable to assume that John Defenceless, as the 

Minister of National Defence in the Republic of Euroasia, would abide by its duty not to 

reveal such intentions. 

98. Second, the fact that Claimant could not have known Euroasia’s intention is further 

substantiated by the point that only after a long debate did the government of Euroasia 

decided to intervene and annex Fairyland to Euroasia.158 While the date of the Euroasian 

Government’s decision to intervene militarily in Fairyland is unknown,159 based on the 

dictum actori incumbit ouns probandi, or the principle that ‘the burden of proof lies on the 

one who claims,’ 160  Respondent should prove that Claimant should have known of 

Euroasia’s intention. 

ii. Claimant could not have expected drastic measures of Respondent. 

99. Even if Claimant should have known the possibility of intervention, he could not have 

known of Respondent’s policy change. While the international community divided into 

two camps,161 there were no indications that Respondent would belong to the camp that 

declared the annexation as unlawful, until the media reported on the preparation of the 

                                         
156 Answer to Request for Arbitration, at 16. 

157 Statement of Uncontested Facts, ¶¶ 14-15. 

158 Ibid,, ¶ 14. 

159 Procedural Order No 2, ¶ 3. 

160 C. F. Amerasinghe, Local Remedies in International Law (2nd ed.) Cambridge University Press, 2004, at 281 

et seq. 

161 Statement of Uncontested Facts, ¶ 16. 
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Executive Order.162 The date of the report is unclear, and thus asserting Claimant could 

have expected Respondent’s measures is unsubstantiated. 

iii. Claimant, to maintain his business, should have fulfilled contractual obligations to 

sell arm supplies. 

100. Before the contract between Claimant and Ministry of National Defence of Euroasia 

was renewed, Claimant had not yet managed to conclude any substitute contract, and it 

seemed that the production line would have to be partially closed, with many workers being 

made redundant once again.163 After the renewal of contract, for the business not to demise, 

Claimant should have fulfilled the contract. While application of contributory fault requires 

a ‘blamable conduct’ of the injured party, 164  selling arm supplies was by no means 

blamable. 

B. Claimant did not contribute to Respondent’s wrongful conduct. 

i. Claimant’s arms selling practice did not contribute to the prejudice. 

101. Yukos Universal v Russia, which was eventually quashed in the Hague District Court 

due to lack of jurisdiction,165 provided: 

In the view of the Tribunal, Claimants should pay a price for Yukos’ abuse of the low-tax 

regions by some of its trading entities, including its questionable use of the Cyprus-

Russia DTA, which contributed in a material way to the prejudice which they 

subsequently suffered at the hands of the Russian Federation.166 

102. Unlike cases where damages were reduced because “the claiming party also committed 

a fault which contributed to the prejudice it suffered and for which the trier of facts,”167 

                                         
162 Procedural Order No 2, ¶ 7. 

163 Request for Arbitration, at 4-5. 

164 B. Bollecker-Stern, Le préjudice dans la théorie de la responsabilité internationale, Paris 1974, at 303. 

165 Yukos Universal v Russia , Judgement of Hague District Court, Case No. C/09/477162 / HA ZA 15-2, ¶ 6.4. 

166 Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, PCA Case No. AA 227 

Final Award ¶ 1634. 

167 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The Republic of 

Ecuador, ICSID Case No. ARB/06/11 Award ¶ 678. 
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Claimant’s business conduct with Euroasia was by no means an “unlawful act,”168 Nor is 

it an ‘abusive practice’ described in the Award of Yukos Universal v Russia.169 

103. Claimant had contractual relationships with Euroasia for more than 15 years. Those 

relationships were never challenged, or deemed as practices of bad faith until sanctions 

were imposed suddenly. It is unsubstantiated to contend that Claimant’s contributed in a 

“material and significant way”170 to the issuance of the Executive Order. 

ii. The process of acquiring the environmental license cannot be a reason for 

prejudice in this case 

104. Claimant’s hands are not unclean in regards to the acquisition of the environmental 

license as aforementioned. However, in arguendo, even if this Tribunal finds that the 

Claimant breached the clean hands doctrine Claimant’s incompliance of the Environment 

Act 1996 should not be considered as an action contributing to Respondent’s expropriation 

since it is irrelevant to the actions of Euroasia, which is the alleged reason Respondent 

imposed sanctions. 

  

                                         
168 Ibid., ¶ 679. 

169 Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, PCA Case No. AA 227 

Final Award ¶ 1634. 

170 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The Republic of 

Ecuador, ICSID Case No. ARB/06/11 Award, ¶ 684. See also Yukos Universal Limited (Isle of Man) v. The 

Russian Federation, UNCITRAL, PCA Case No. AA 227 Final Award ¶ 1600. 
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RELIEF SOUGHT 

 

Claimant respectfully asks the Tribunal to find that: 

1. the Tribunal has jurisdiction over Claimant’s claim; 

2. Claimant’s investment is protected under the BIT since Claimant did not breach the ‘clean 

hands’ doctrine; 

3. the Republic of Oceania has expropriated the Claimant’s investment by the implementation 

of the sanctions and introduction of Executive Order of 1 May 2014; 

4. Claimant did not contribute to the damage suffered by its investment, and thus is entitled 

to full compensation in value no less than 120,000,000 USD, with interest as of the date of 

issuance of the award. 

 

 

Counsels for Claimant 

Team Spender 


