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STATEMENT OF FACTS

1. In 1992 the Republic of Eastasia (“Eastasia”) and the Republic of Oceania

(“Oceania” or “Respondent”) entered into a BIT (“Eastasia BIT”).

2. In 1995, the Republic of Euroasia (“Euroasia”) and Oceania concluded a BIT

(“Euroasia BIT”)1 containing a most-favoured-nation clause (“MFN”).

Respondent entered into the Euroasia BIT mainly to attract foreign investments

while it recognised the importance of “a stable framework for investment”2 and

“providing effective means of asserting claims and enforcing rights with respect

to investments [...] through international arbitration”.3

3. Three years later, Peter Explosive (“Claimant”) made a protected investment in

Oceania by acquiring shares in the Rocket Bombs Ltd. (“Rocket Bombs”) and

thus became a sole owner of the arms production company located in the area of

the city of Valhalla, Oceania.4 Before Claimant obtained the shares, Rocket

Bombs faced a suspension of its production as a result of loss of a necessary

environmental licence (“Environmental licence” or “Licence”).5 From a well

established employer, Rocket Bombs collapsed into mass redundancies with

substantial impact on the job market in the area of Oceania.6

4. To bring Rocket Bombs back on its feet, or at least to its viable state, Claimant

had to regain the Environmental licence and it had to obtain it fast. To fight the

notoriously lengthy procedure of the Environmental licence issuance, Claimant

took the initiative to meet the President of the relevant authority, the National

Environment Authority of Oceania (“NEA”), to present advantages of its

business venture and expedite the procedure.7 As to this meeting, Claimant

emphasizes that it neither ever denied the fact that the meeting occurred nor took

an active approach to conceal it.

1 Problem, Facts, p. 32, ¶ 1, as amended by the Procedural Order No. 3.
2 Problem, Preamble of the Euroasia BIT, p. 40.
3 Ibid.
4 Problem, Facts, p. 32, ¶ 2.
5 Ibid.
6 Ibid.
7 Ibid, p. 33, ¶ 6.
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5. The efforts bore fruit as the Licence was issued on 23 July 1998,8 thereby

approving the commencement of arms production by the Rocket Bombs and

allowing for the whole area of the Valhalla city to start its recovery.

6. In 1999, Rocket Bombs achieved to conclude a crucial contract with Euroasia for

military material for a period of 15 years.9 Apart from rebuilding the financial

health of Rocket Bombs, the renewed production contributed to the welfare of the

Oceanian society. In particular, Claimant have rehired unemployed ex-workers,

concluded a number of contracts with local companies providing materials for

their production and built completely new factories accompanied with a process

of hiring new workers.10 Based on these firm grounds, Rocket Bombs was able to

achieve yet another success in February 2014 when it renewed its contract for

arms production with Euroasia, aiming at complete modernisation of the

equipment for the armed forces.11

7. During this time, while Claimant has been devoting time to its investment in

Oceania, citizens of Fairyland, a region that historically belonged to Euroasia and

has been annexed in the beginning of the World War, decided to pursue the most

crucial right a nation has – a right to self determination. In November 2013, a

positive referendum on Fairyland secession and reunification with Euroasia has

been held.12 Shortly thereafter, Fairyland has been declared a part of the

Euroasian territory again. Although Eastasia has not accepted the result of

referendum, it enabled a peaceful acquisition of control over the Fairyland

territory.13 Subsequently, Claimant, identifying itself as a national of Euroasia,

has been recognized by Euroasian authorities and has been issued a Euroasian

identity card and passport.14

8. The events in the territory of Fairyland divided the international community into

two camps – one recognizing the Euroasian presence in Fairyland as unlawful

and other, respecting Fairylands citizens their right to self determination and

historical link between Fairyland and Euroasia.

8 Problem, Facts, p. 33, ¶ 6.
9 Ibid., pp. 34, 35, ¶ 9, 15.
10 Ibid., p. 34, ¶¶ 11, 12.
11 Ibid., p. 34, 35, ¶ 15.
12 Ibid., p. 34, ¶ 14.
13 Ibid., p. 35.
14 Problem, PO No. 2, p. 56, ¶ 4.
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9. Oceania issued the Executive Order of 1 May 2014 on Blocking Property of

Persons Contributing to the Situation in the Republic of Eastasia (“Executive

Order”) as a measure to allegedly secure the national security.15

10. As a consequence of the Executive Order, Claimant’s rights related to the

ownership of the Rocket Bombs were suppressed and all its business was heavily

hit.16 By the virtue of the Executive Order, Claimant’s investment located in

Oceania has been indirectly expropriated.

11. As Claimant has not succeeded in solving this issue in bona fide attempts for

amicable settlement,17 it calls for the Tribunal to deliver a binding award on this

crucial matter.

15 Problem, Executive Order, pp. 52–53.
16 Problem, Facts, p. 36, ¶ 17.
17 Problem, Request, p. 4.
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PART ONE: JURISDICTION OF THE TRIBUNAL AND
ADMISSIBILITY OF CLAIMS

I. CLAIMANT IS AN INVESTOR PURSUANT TO
ARTICLE 1(2) OF THE EUROASIA BIT

1. Within its Answer to Request for Arbitration Respondent made several

jurisdictional objections, first of which is the challenge of Claimant’s acquisition

of Euroasian nationality.18 Respondent based this objection on allegation that

“Euroasia’s annexation of Fairyland was unlawful, and therefore no rules on

succession of states in treaty law are applicable in this case.”19

2. Claimant highlights that nationality is a legal relation between an individual

person and a state. It is solely upon these concerned subjects, i.e. Claimant and

Euroasia to object this matter while it was done by neither of them. Claimant thus

considers Respondent’s challenge of nationality as a purpose-built argumentation

aiming solely at avoidance of its international obligations. Nevertheless, Claimant

will present his arguments with regard to the matter of its nationality.

3. In accordance with continuous nationality doctrine, Claimant has been

undoubtedly an Euroasian national from the date of Respondent’s interference on

1 May 2014,20 to the date of the official presentation of the claim21 which is

based upon the following grounds:

a) Claimant is a Euroasia’s recognized national and

b) Claimant has a genuine link with Euroasia given the fact that Euroasia

represents its habitual residence.

4. Claimant contends that Article 1(2) of the Euroasia BIT has been complied with

and thus Claimant shall be considered as an investor under the respective BIT.

Claimant will furthermore clarify why no other additional requirements may be

read into the definition included within the BIT.

18 Problem, Answer to Request for Arbitration, p. 15.
19 Ibid.
20 On 1 May 2014 the Executive Order on Blocking Property of Persons Contributing to the Situation
in the Republic of Eastasia was issued, see Problem, Facts, p. 36, ¶ 16.
21 Cf. Article 5(1) of the Draft Articles on Diplomatic Protection, which establishes the continuous
nationality doctrine; McLACHLAN et al., p. 154, ¶ 5.70; SCHREUER (juri.), p. 266.
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I.I. IRRELEVANCE OF APPLICABILITY OF RULES ON
SUCCESSION IN TREATY LAW

5. At the very outset of its argument, Claimant wants to briefly address the

relevance of Respondent’s reasoning which underlies its objection regarding the

fulfilment of conditions pursuant to Article 1(2) of the Euroasia BIT.

6. Respondent’s reasoning is based only upon allegedly illegal annexation of

Fairyland by Euroasia in consequence of which the rules on succession of states

with regard to treaties shall not apply. However, rules on succession in treaty law

are irrelevant in the current case.

7. Respondent objected inapplicability of rules on succession in treaty law. All

states in question, i.e. Euroasia, Eastasia and Oceania, are contracting parties to

the Vienna Convention on Succession of States in Respect of Treaties

(hereinafter as “VCSS”).22 Pursuant to Article 1 of the VCSS it “applies to the

effects of a succession of States in respect of treaties between States.”23 Article 6

thereof then sets the scope of application to “the effects of a succession of States

occurring in conformity with international law and, in particular, the principles

of international law embodied in the Charter of the United Nations.”24

8. However, the question of succession does not arise in the case at hand because no

discontinuity of statehood in the concerned territory occurred.25

9. It is Claimant’s submission that the Tribunal has jurisdiction under the Euroasia

BIT provided that the components of jurisdiction, i.e. jurisdiction ratione

materiae, personae, temporis and voluntatis are contained. Thus, for the question

of jurisdiction in the present case it is without any further relevance whether the

rules on succession of states with respect to treaties, i.e. VCSS included, apply or

not.

10. With respect to the jurisdiction ratione personae and Claimant’s genuine link to

Euroasia, Claimant will likely address the effect of annexation (but not the rules

on succession of state with respect to treaties, as has been already indicated). This

issue will be addressed below.

22 Problem, PO No. 2, p. 57, ¶ 8.
23 Article 1 of the VCSS.
24 Article 6 of the VCSS.
25 MARXSEN, p. 372.
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11. Turning the attention to proving that the Tribunal has jurisdiction ratione

personae, it is evident that Claimant complies with the requirements laid down on

investors under the Euroasia BIT in the light of the general international law, in

particular under the doctrine of the genuine link.

12. Pursuant to Article 1(2) of the Euroasia BIT “[t]he term ‘investor’ shall mean

any natural or legal person of one Contracting Party who invests in the territory

of the other Contracting Party, and for the purpose of this definition: (a) the term

‘natural person’ shall mean any natural person having its nationality of either

Contracting Party in accordance with its laws”26. Claimant meets both formal

and material requirements of nationality and thus it shall be considered a national

under the Euroasia BIT.

13. All requirements were fulfilled given the fact that: (a) Claimant is a natural

person having Euroasia nationality in compliance with Euroasia law, and (b) he

invested in the territory of Oceania which is undisputed between the Parties.27

I.II.PROOF OF EUROASIAN NATIONALITY ACQUISITION

14. It is an uncontested fact that on 1 March 2014 Euroasia introduced an amendment

to its Citizenship Act allowing all residents of Fairyland to apply for Euroasian

nationality.28 Subsequently, on 23 March 2014, Claimant was recognized by

Euroasian authorities as a national of Euroasia while he was issued an Euroasian

identity card and passport.29

15. There can be no stronger proof of compliance with Euroasian laws on acquisition

of nationality than an official recognition of the relevant body and an issuance of

an identity card and a passport.30 In this regard, jurisprudence constante31 makes

it very clear that these documents represent a solid evidence of the valid conferral

of nationality unless proved otherwise by Respondent.

26 See Article 1(2) of the Euroasia BIT.
27 See Problem, Answer to Request for Arbitration, pp. 14 – 17; Problem, Facts, p. 32.
28 Problem, PO No. 2, p. 56, ¶ 4.
29 Ibid.
30 See DOLZER & SCHREUER, p. 47.
31 See in particular Tza Yap Sum case or Ambiente cases.
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I.III. DUAL NATIONALITY PROHIBITION

16. While Euroasian Citizenship Act prohibits dual nationality,32 it is allowed under

the Eastasian Citizenship Law. However, the latter also embedded the procedure

under which the renunciation of Eastasian nationality may be executed.33

17. On 2 March 2014, Claimant sent an electronic e-mail to the President of the

Republic of Eastasia in which he declared the renunciation of its Eastasian

citizenship. Nevertheless, Claimant did not comply with the described formal

requirements of the Eastasian Citizenship Law.34

18. Notwithstanding the formal requirements of the national law, Claimant points to

Article 11 of the UN Draft Articles regarding the nationality in relation to the

succession of states which makes it clear that states shall give consideration to the

will of concerned persons and if such person renounces the former nationality the

state whose nationality has been renounced shall withdraw the former nationality

of such person. Claimant proposes that these principles shall prevail over the

minor non-compliance with the Eastasia Citizenship Act.

19. Moreover, the matter of compliance with Euroasia Citizenship Act could be

disputed only by Euroasian national courts. Conversely, it is in the full

competence of the Tribunal to decide whether the nationality shall bear any

international legal effects for the purpose of Article 1.2 of the Euroasia BIT.35

20. Claimant points to the decision in Soufraki, where it was held that tribunal would

“accord great weight to the nationality law of the State in question and to the

interpretation and application of that law by its authorities. But it will in the end

decide for itself, whether, on the facts and law before it, the person whose

nationality is at issue was or was not a national of the State in question and when,

and what follows from that finding.”36

21. In order to decide whether the nationality has the international legal effects, the

existence of the genuine link between Claimant and Euroasia shall be examined

within the following section.

32 Problem, PO No. 2, p. 56, ¶ 4.
33 Problem, PO No. 3, p. 60, ¶ 2.
34 Problem, PO No. 3, p. 60, ¶ 2.
35 Nottebohm, p. 22.
36 Soufraki, ¶ 55.
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I.IV.GENUINE LINK BETWEEN CLAIMANT AND EUROASIA
22. Claimant contends that there is a genuine link between Claimant and Euroasia

due to the fact that it represents Claimant’s current habitual residence. This

ground has been found as one of the most crucial when examining the material

link according to the Nottebohm case.37 This position is substantiated by the fact

that the annexation of Fairyland to Euroasia was legal and thus has international

legal effects.

23. It is undisputed by both Parties that a great majority of people living in Fairyland

are of Euroasian origin since the province has historically been a part of

Euroasia.38 Given the fact that most of Fairyland people have not identified

themselves with Eastasia, it was decided to hold a referendum on the secession of

Fairyland from Eastasia and its reunification with Euroasia.39

24. The result of the referendum held on 1 November 2013 clearly expressed the

voice of the majority in favour of secession from the parental state and the

reunification with Euroasia.40 Notwithstanding the will of the majority, the

government of Eastasia declared the referendum to be unlawful, ineffective and

decided to disregard it in its entirety.41

25. However, the referendum was in full compliance with international law

irrespective of Eastasia’s declaration and thus it resulted in the modification of

territorial boundaries of both Eastasia and Euroasia.

I.IV.I. COMPLIANCE OF REFERENDUM WITH INTERNATIONAL
LAW

26. From the international law perspective, referendums must meet certain

international standards. To those belong primarily freedom, secrecy, equality and

universality of the referendum.42 The Venice Commission has developed a Code

of Good Practice on Referendums in which it provided organizational and

practical rules that substantiate these principles.43 Although the code does not as

such constitute binding source of international law, it expresses international

37 Nottebohm, p. 22.
38 Problem, Facts, p. 34.
39 Ibid.
40 Ibid.
41 Ibid.
42 MARXSEN, p. 381.
43 Code of Good Practice on Referendums.
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standards in which widely accepted practice of states with regard to referendums

is reflected.44 In this regard referendum complied with these principles, when it

was, inter alia, clear and not misleading given that the phrasing of the question

allowed for simple yes or no answer.45

27. Moreover, it is acknowledged that any act expressing the right to

self-determination may be well performed unilaterally, i.e. without consent of the

parental state,46 provided that it does not stem from, e.g. unlawful use of force or

other breach of peremptory norms.47 Given the fact that none of these exceptions

has been invoked by Respondent, it is thus without any legal relevance whether

Eastasia approved the outcome of the referendum.

I.IV.II. COLLISION OF PRINCIPLE OF TERRITORIAL INTEGRITY
AND THE RIGHT TO SELF-DETERMINATION

28. If the argument that the conclusion of referendum does not follow the principle of

territorial integrity, embedded in Article 2(4) of the UN Charter is raised by

Respondent, Claimant points out that by virtue of this article, UN Charter refers

only to the use of force but not to the secession itself.48 More precise explanation

of this principle is to be found in the Declaration on Principles of International

Law which is a resolution adopted by the General Assembly of the UN

(hereinafter as “Friendly Relations Declaration”).49 The language of the Friendly

Relations Declaration is clear to the extent that even though dismemberment or

impairment of the territorial integrity of a sovereign state is neither authorized nor

encouraged, it is not prohibited.50 In addition, Claimant emphasizes that principle

of territorial integrity does not represent ius cogens.51

29. Thus, “the principle of territorial integrity of states does not generate a norm

which would absolutely prohibit declaring independence [a fortiori call for

secession and re-unification] against the wishes of parental state.”52 As has been

44 MARXSEN, p. 381.
45 MARXSEN, pp. 381–382.
46 VIDMAR in FRENCH, pp. 66, 73.
47 Ibid., p. 67.
48 VIDMAR in FRENCH, p. 70.
49 Friendly Relations Declaration.
50 Ibid.
51 VIDMAR in FRENCH, pp. 74–75.
52 VIDMAR in FRENCH, p. 69, referring to Kosovo Advisory Opinion, ¶ 81.
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suggested above, it could be prohibited only if stemming from breach of a

peremptory norm, which has not occurred in the present case.

I.IV.III.ALLEGED UNLAWFULL USE OF FORCE FROM THE SIDE OF
EUROASIA

30. Due to the Eastasia’s declaration on unlawfulness of the referendum and its

consequent ineffectiveness with regard to the Eastasia territory, Fairyland

authorities were forced to contact Euroasia with call for intervention – the

intervention to protect the enjoyment of the effects of the lawfully exercised right

to external self-determination of the Fairyland people.53

31. In response, Euroasia decided to answer this plea by intervention and annexation

of Fairyland to Euroasia without any need to use actual force.54 On 23 March

2014 Fairyland was officially declared an Euroasian territory.55

32. This cause of action led not just to subsequent displeasure of Eastasia56 but also

to upheaval within the international community since its part condemned

Euroasia’s actions as an alleged violation of international law.57

33. Article 2(4) of the UN Charter reads that “[a]ll Members shall refrain in their

international relations from the threat or use of force against the territorial

integrity or political independence of any state, or in any other manner

inconsistent with the Purpose of the United Nations.”58

34. In this context, Claimant points to the fact that Euroasia has lost effective control

over the territory of Fairyland by virtue of legally held referendum and thus

Euroasia did not intervene into the territorial integrity of Eastasia. Alternatively,

even if Tribunal finds that Eastasia did not lose effective control, Euroasia

intervened solely in order to protect its people.

35. Euroasia’s actions did not pursue to pierce the integrity of Eastasia’s territory. On

the contrary, Euroasia has been protecting its people who already exercised their

right to self-determination. This represents a legitimate ground for the use of

53 Problem, Facts, p. 35, ¶ 14.
54 Ibid.
55 Ibid.
56 More precisely, on 28 March 2014, Eastasia declared an annexation to be illegal and on 1 April
2014 it sent a notification to Euroasia breaking off diplomatic relations between the two countries
(Problem, Facts, p. 35, ¶ 14).
57 Ibid.
58 Article 2 (4) of the UN Charter, to which also Marxsen refers, see MARXSEN, p. 370.
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limited force as also supported by Randelzhofer and Dörr. In their view “[g]iven

the regular State practice for more than fifty years now, the positive opinio juris

of the intervening and many third States, and a considerable reluctance on the

part of other States to qualify forcible rescue operations as unlawful, the

argument can be made that a rule of customary international law is by now

established allowing limited forcible action with the legitimate aim to rescue a

State’s own nationals [...]”59

36. Therefore, Euroasia’s intervention shall not be considered as a prohibited use of

force against the territorial integrity of Eastasia.

37. Finally, it should be taken into consideration that actions of Euroasia has not been

condemned by the United Nations as was done for example in the case of the

unilateral declaration of independence of Southern Rhodesia.60

38. Hence, Claimant suggests that the annexation is to be considered as a lawful way

of territorial acquisition of Fairyland in result of which Claimant is to be

considered a habitual resident of Euroasia.

39. In conclusion of this section, Claimant reiterates that he has not only formal

(passport, ID card, official recognition) but also genuine link to Euroasia. Hence,

with regard to the presented evidence, may the Tribunal consider the conditions

laid down by Article 1(2) of the Euroasia BIT as fulfilled, and thereupon to

recognize Claimant as the Euroasian investor.

I.V. NO ADDITIONAL REQUIREMENTS SHOULD BE READ
INTO ARTICLE 1(2) OF THE EUROASIA BIT

40. Claimant points out to the position of previous arbitral tribunals which stated that

once the language employed within the BIT is clear, no other additional

requirements or principles may be read therein. E.g. while referring to Siag case,

the tribunal in Micula was considering whether, just as in the present case, it is

sufficient to accord the BIT protection to any investor who is formally recognized

as national of the respective state. It held that: “[t]he Contracting Parties to the

BIT are free to agree whether any additional standards must be applied to the

determination of nationality. Sweden and Romania agreed in the BIT that the

59 MARXSEN, p. 373, referring to Randelzhofer and Dörr within the supra note no. 28.
60 VIDMAR in FRENCH, pp. 64–65.
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Swedish nationality of an individual would be determined under Swedish law and

included no additional requirements for the determination of Swedish nationality.

The Tribunal concurs with the Siag tribunal that the clear definition and the

specific regime established by the terms of the BIT should prevail and that to hold

otherwise would result in an illegitimate revision of the BIT.”61

41. In accordance with conclusions reached by Siag and Micula tribunals, and while

honouring the pacta sunt servanda principle, Claimant asserts that no other

additional requirements but the compliance with national laws as agreed by the

Contracting Parties, may be read into the definition of an investor.

42. Given all the presented arguments, Claimant considers it to be clear that it has

met the sole requirement set out by Article 1.2 of the Euroasia BIT and it shall be

protected under the respective BIT as a qualified investor.

II. CLAIMANT MAY INVOKE THE DISPUTE
RESOLUTION CLAUSE EMBEDDED IN ARTICLE 8
OF THE EASTASIA BIT VIA MOST-FAVORED-
NATION CLAUSE AS INCLUDED IN ARTICLE 3 OF
THE EUROASIA BIT

43. In a reaction to the next objection, Claimant will prove that MFN clause may

validly trigger the ISDS clause embedded in Art. 8 of the Eastasia BIT and

furthermore that all pre-arbitral steps included therein were complied with. As a

result, it will be shown that the Tribunal has MFN-based jurisdiction under Art. 8

of the Eastasia BIT.

44. It is Claimant’s position that the application of MFN clause in pursuance of

activation of ISDS does not require the Tribunal to firstly have jurisdiction under

the basic treaty. Firstly, it will be shown that the MFN clause may validly invoke

dispute resolution provisions and that all pre-arbitral steps included within the

Eastasia BIT were fully complied with. Secondly, if the above mentioned

reasoning was not accepted by Tribunal, then it will be suggested that it still has

jurisdiction under the Euroasia BIT.

61 Micula, ¶ 101.
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II.I.MFN CLAUSE ITSELF CONSTITUTES A TITLE OF
JURISDICTION

45. In general terms, MFN clause itself together with consent encapsulated in the

comparator treaty, represent a valid title of jurisdiction.62 Hence it is not

necessary to comply with the ISDS clause included in the basic treaty. Claimant

substantiates the above mentioned upon the following grounds.

46. To start with, “MFN clauses have direct effect in extending more favourable

treatment to the beneficiary of the clause without the need to claim such benefits

through an arbitral proceeding.”63 It is therefore clear that most-favoured-nation

treatment is activated automatically whenever the MFN clause is agreed upon and

any comparator treaty sets out more favourable protective regime.

47. The same conclusion, although in the context of consular jurisdiction, has been

reached by the ICJ in Rights of Nationals of the United States of America in

Morocco case in which the ICJ held that MFN clause could serve as an

instrument to allocate jurisdiction.64

48. Based upon the above mentioned, Claimant advocates the position that MFN

clause has the effect of broadening the scope of jurisdiction under the Eastasia

BIT.

49. This means that Tribunal’s jurisdiction emanates not from the basic BIT, i.e. the

Euroasia BIT, but from the ISDS clause as included within the Eastasia BIT.65

Therefore, there is no need for the Tribunal to assess or find jurisdiction under the

Euroasia BIT.

II.II. MFN CLAUSE TRIGGERS ISDS CLAUSE EMBEDDED
IN THE EASTASIA BIT

50. Art. 3(1) of the Euroasia BIT reads that: “[e]ach Contracting Party shall, within

its own territory, accord to investments [...], to the income and activities related

to such investments and to such other investment matters regulated by this

Agreement, a treatment that is no less favourable than that accorded to its own

62 See SCHILL.
63 SCHILL, p. 362.
64 Rights of Nationals of the United States of America in Morocco, p. 190; SCHILL, p. 368.
65 Cf. SCHILL, p. 365.
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investors or investors from third-party countries.”66 By interpreting this clause,

the conclusion must be reached that it effectively covers ISDS clause.

51. From the theoretical perspective, this issue relates to the ejusdem generis

principle contained in Article 9(1) of the ILC Articles (MFN) according to which

“[u]nder a most-favoured-nation clause the beneficiary State acquires, for itself

or for the benefit of persons or things in a determined relationship with it, only

those rights which fall within the limits of the subject-matter of the clause.”67

Thus, it is first necessary to interpret the subject-matter of Article 3(1) of the

Euroasia BIT.

52. Given the fact that both Euroasia and Oceania are parties to the VCLT68 and its

scope of application is in the present case met,69 the MFN clause in the Eurasia

BIT is to be interpreted pursuant to Art. 31 of the VCLT.

53. Based on the common reading of Article 3(1) of the Euroasia BIT, Claimant finds

the reference to the “other investment matters regulated by this Agreement”70 as

effectively covering all the matters regulated by the BIT.

54. It has been acknowledged by the ICJ in Ambatielos while interpreting the scope

of the MFN clause that “[i]t would seem that this expression has not, in itself, a

strictly defined meaning. The variety of provisions contained in Treaties of

commerce and navigation proves that, in practice, the meaning given to it is

fairly flexible”71 and thus the object and purpose must be taken into account as

deduced from the reasonable interpretation of the treaty.72

55. Claimant points to the preamble of the Eurasia BIT which expresses the

commitment to recognize “the importance of providing effective means of

asserting claims and enforcing rights with respect to investments under national

law as well as through international arbitration”.73 It is hence clear that one of

66 Article 3(1) of the Euroasia BIT, Problem, Euroasia BIT, p. 41, emphasis added.
67 Article 9(1) of the ILC Articles (MFN).
68 Problem, PO No. 2, p. 57, ¶ 8.
69 Article 1 of the VCLT reads that “[t]he present Convention applies to treaties between States” while
Article 2 letter (a) of the VCLT defines treaty as “an international agreement concluded between States
in written form and governed by international law, whether embodied in a single instrument or in two
or more related instruments and whatever its particular ”.
70 Article 3(1) of the Euroasia BIT.
71 Ambatielos case, p. 10.
72 Cf. Commentary to Article 9 and 10 of the ILC Articles (MFN), p. 28.
73 Preamble of the Euroasia BIT, Problem, Euroasia BIT, p. 40.
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the most crucial objectives of the Euroasia BIT is to protect particular

investments by means of, inter alia, international arbitration.

56. Furthermore, in the RosInvestCo case the tribunal found that dispute resolution

falls within the subject-matter of the MFN clause even when the wording of the

MFN referred only to maintenance, use, management, enjoyment and disposal of

the investment, i.e. only to allegedly substantive protection of the investment.74

The tribunal specifically stated that “[i]f this effect is generally accepted in the

context of substantive protection, the Tribunal sees no reason not to accept it in

the context of procedural clauses such as arbitration clauses. Quite the contrary,

it could be argued that, if it applies to substantive protection, then it should apply

even more to ‘only’ procedural protection.”75 Thus, even if the wording of the

UK-Soviet BIT’s MFN clause was more restricted than in the current case, the

tribunal still found that the procedural protection of the investment should be

covered thereby.

57. Moreover, Claimant points to the principle expressio unius est exclusio alterius,76

which in context of the current dispute means that by not specifically excluding

dispute resolution clause, Contracting Parties intentionally included it within the

scope of the MFN clause. In this regard, it is particularly noteworthy that within

Article 3(1) of the Euroasia BIT, Contracting Parties specifically agreed upon

application of the MFN clause to, effectively, all investment matters. However,

by virtue of the very next Article 3(2) thereof, they excluded its application upon

specific grounds.77 Contracting Parties thus had a perfect opportunity to exclude

ISDS clause from the MFN application, yet, they have not done so. Such failure

proves intention of the Contracting Parties to include ISDS clause within the

Article 3(1) of the Euroasia BIT. Also in the same manner, the RosInvestCo

tribunal held that “it can certainly not be presumed that parties ‘forgot’

arbitration when drafting and agreeing on Article 7 [i.e. the MFN clause]. Had

74 Article 3(2) of the UK-Soviet BIT; RosInvestCo, ¶ 132.
75 RosInvestCo, ¶ 132.
76 MAUPIN, p. 174.
77 Article 3(2) of the Euroasia BIT sets out that “[t]he provisions set forth in paragraph 1 of this
Article shall not apply to advantages and privileges accorded by either Contracting Party to any third
country by virtue of that Party’s binding obligations that derive from its membership in a customs or
economic union, common market, or free trade area, or as a result of regional or subregional
agreements, multilateral international agreements or double taxation agreements, or any other
tax-related arrangements or agreements to facilitate cross border trade.” (Article 3(2) of the Euroasia
BIT, Problem, Euroasia BIT, pp. 41–42).
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the parties intended that the MFN-clauses should not apply also to arbitrations, it

would indeed have been easy to add a subsection (c) to that effect in Article 7.

The fact that this was not done, in the view of the Tribunal, is further

confirmation that the MFN-clauses in Article 3 are also applicable to

submissions to arbitration in other Treaties.”78

58. Therefore, the position that only substantive provisions may be activated by the

MFN clause is not correct. In this context, Claimant again points to the ICJ’s

Ambatielos case, where it has been formulated that: “[p]rotection of the rights of

traders naturally finds a place among the matters dealt with by treaties of

commerce and navigation. Therefore it cannot be said that the administration of

justice, in so far as it is concerned with the protection of these rights, must

necessarily be excluded from the field of application of the most-favored-nation

clause”79 and that “[c]onsular jurisdiction in the past, like other forms of

extraterritorial jurisdiction, were considered essential for the protection of rights

of traders and, hence, were regarded not merely as procedural devices but as

arrangements designed to better protect the rights of such persons abroad.”80

59. Claimant acknowledges that the current jurisprudence is consisted of cases in

which it has been held that under specific grounds the procedural protection shall

not be read into the scope of the MFN clause. These cases are mainly when the

ISDS clause in the basic treaty contains the “fork in the road” provision,

“exhaustion of the local remedies” rule, when the choice of forum would be

extended and whenever the basic treaty embodies highly institutionalized system

of arbitration that incorporates precise rules of procedure alike NAFTA.81

However, none of these grounds was present in current dispute.

60. On the basis of the foregoing it should be concluded that the MFN clause

included within the Euroasia BIT may validly trigger the ISDS clause as

embedded in Eastasia BIT.

78 RosInvestCo, ¶ 135.
79 Ambatielos case referred to as inMaffezini, ¶ 49.
80 Ambatielos case referred to as inMaffezini, ¶ 54.
81 Maffezini, ¶ 63.
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II.III. TRIBUNAL HAS MFN-BASED JURISDICTION UNDER
ART. 8(1) OF THE EASTASIA BIT

61. Additionally, the pre-arbitral requirement stipulated in Art. 8(1) of the Eastasia

BIT was complied with.

62. Article 8(1) of the Eastasia BIT stipulates that “[d]isputes concerning investments

between a Contracting Party and an investor of the other Contracting Party shall

as far as possible be settled amicably between the parties to the dispute.”82 The

next paragraph adds that “[i]f the dispute cannot be settled amicably within six

months, it shall, at the request of an investor of the other Contracting Party, be

submitted to arbitration.”83

63. It is undisputed fact of the case that Claimant “notified the Oceanian Ministry of

Foreign Affairs (with the copies to the Ministry of Finance, Ministry of Defence

and Ministry of Environment) of his dispute with the Republic of Oceania on 23

February 2015. It complied with the requirements of Art. 8 (1) and (2) of the

Eastasia BIT.”84 Claimant sent a notice to Respondent, who however failed to

communicate on that matter. Hence, the pre-arbitral steps embedded within the

Eastasia BIT’s ISDS clause were fully complied with.

64. Consequently, Claimant suggests the Tribunal to hold it has MFN-based

jurisdiction under Article 3(1) of the Euroasia BIT in conjunction with Article 8

of the Eastasia BIT.

III. IN ANY CASE, THE TRIBUNAL HAS
JURISDICTION UNDER THE EUROASIA BIT

65. In case the Tribunal finds that the ISDS clause under the Eastasia BIT shall not

apply, Claimant submits that the alleged non-compliance with the pre-arbitral

steps under Euroasia BIT is unsubstantiated because of the voluntary character of

the provision in question. Alternatively, if found as an obligatory step to be taken,

Claimant may be excused of its considered non-fulfilment for the reason of

futility of filing the petition before national authorities, in consequence of which

the Tribunalhas jurisdiction also under the Euroasia BIT.

82 Article 8(1) of the Eastasia BIT.
83 Article 8(2) of the Eastasia BIT.
84 Problem, PO No. 3, p. 60, ¶ 4.
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66. The multi-tier clause embedded in Article 9 of the Euroasia BIT construes that

Parties shall to the extent possible seek to settle disputes by amicable

consultations.85 Provided that such settlement is not possible then Parties may

refer the dispute to the national authority,86 whereby if after 24 months from the

commencement of the dispute it has not been resolved, then parties may refer it to

arbitration.87

III.I. REQUIREMENT TO REACH AMICABLE SETTLEMENT
WAS MET

67. Even though Article 9(1) of the Euroasia BIT stipulates that Parties “shall” seek

to settle the dispute by amicable consultations, such requirement does not oblige

the Parties to reach any final agreement.

68. In Roussalis the factual background was similar to the current case in sense that

Romania alike Respondent failed to consult the dispute upon the letter requesting

negotiations sent by claimant.88 Pursuant to Article 9(1) of the Greece-Romania

BIT “[d]isputes between an investor of a Contracting Party and the other

Contracting Party concerning an obligation of the latter under this Agreement, in

relation to an investment of the former, shall, if possible, be settled by the

disputing parties in an amicable way.”89 In the respective award the tribunal

reached a conclusion that “in accordance with the interpretation rules of Article

31 of the Vienna Convention, the Treaty neither imposes a legal duty nor creates

a legal right for the Parties to negotiate a settlement. [...] It only refers to an

amicable settlement ‘if possible’”90 Thus the fact that no negotiations took place

or that no final agreement was reached shall not prevent Claimant from availing

itself of investment protection by virtue of international arbitration. Quite the

85 Under Article 9(1) of the Euroasia BIT: “[a]ny dispute regarding an investment between an investor
of one of the Contracting Parties and the other Party, arising out of or relating to this Agreement, shall,
to the extent possible, be settled in an amicable consultations between the parties to the dispute.”
(Article 9(1) of the Euroasia BIT).
86 In specific terms Article 9(2) of the Euroasia BIT lays down that “[i]f the dispute cannot be settled
amicably, it may be submitted to the competent judicial or administrative courts of the Contracting
Party in whose territory the investment is made.” (Article 9(2) of the Euroasia BIT).
87 Specifically, under Article 9(3) of the Euroasia BIT: “[w]here, after twenty four months from the
date of the notice on the commencement of proceedings before the courts mentioned in paragraph 2
above, the dispute between an investor and one of the Contracting Parties has not been resolved, it
may be referred to international arbitration.” (Article 9(3) of the Euroasia BIT).
88 Roussalis, ¶ 333.
89 Roussalis, ¶ 334, referring to Article 9(1) of the Greece-Romania BIT.
90 Ibid., ¶ 335.
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contrary, it is acknowledged that “[i]f a party refuses to cooperate right from the

outset and does not provide justifiable reasons, the fact that the other party made

an effort to initiate the proceedings must suffice.”91

III.II. REQUIREMENT TO RECOURSE TO NATIONAL
AUTHORITIES IS NOT OBLIGATORY

69. With regard to Article 9(2) of the Euroasia BIT, the respective ISDS clause does

not constitute the “exhaustion of the local remedies” rule since it only provides

investors with an option to recourse to national authorities.

70. According to Prof. Berger with regard to the wording of the multi-tiered clause

“‘may refer’ [...] makes it clear that the parties should merely be granted the

possibility of referring the dispute to an expert, without this being mandatory in

every case.”92 Such conclusion is in full compliance with the sense and purpose

of such clauses when “[t]he escalation system should provide a flexible

framework for the resolution of disputes, but should not, however, force the

parties into a tight ‘corset’ of dispute resolution levels which are mandatory and

must be ‘executed’ in each individual case, before the dispute is able to be

submitted to the arbitral tribunal provided for at the end of escalation ladder.”93

71. Therefore, the option to recourse to national authorities shall not be considered as

a condition precedent to arbitration.

III.III. PURSUANCE OF RECOURSE TO NATIONAL
AUTHORITIES WOULD BE FUTILE

72. In addition, Claimant stresses out that the requirement to pursue redress before

national bodies within 24 months from the initiation of such proceeding is

certainly futile. This ground has been found as relevant for disregarding this

particular pre-arbitral step as a jurisdictional ground in ICC Case No. 8445 where

it has been stated that “[t]he arbitrators are of the opinion that a clause calling

for attempts to settle a dispute amicably [...] should not be applied to oblige the

91 BERGER, p. 13.
92 Ibid., p. 5.
93 Ibid.
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parties to engage in fruitless negotiations or to delay an orderly resolution of the

dispute.”94

73. In accordance with Oceania national law, claims directly brought under

international treaties may not be adjudicated by the Oceanian national courts.95

74. In conclusion of this section, Claimant contends that the requirement to consult

the dispute amicably does not oblige the Parties to reach any final agreement and

that the proceedings before national courts would be futile. Thus the present

Tribunal has jurisdiction over the submitted case also under Article 9 of the

Euroasia BIT.

IV. CLAIMANT MADE A PROTECTED INVESTMENT
IN THE LIGHT OF THE CLEAN HANDS
DOCTRINE

75. According to Respondent “even if the Tribunal accepts that the MFN clause of

the Euroasia BIT may be invoked to access the dispute resolution provision of the

Eastasia BIT, the Eastasia BIT contains a ‘clean hands’ clause (Article 1.1),

whereby investments must be made ‘in accordance with the laws and regulations’

of the host state.”96 Respondent continued by asserting that Claimant breached

Oceanian national laws, since “his private meeting with the President of the

National Environment Authority of Oceania, cast a serious shadow over the

legality of the investment.”97

76. Reference to Article 1(1) of the Eastasia BIT is groundless at this stage of

proceedings since it may viably affect solely jurisdiction of the Tribunal, which

has been already established.98 Thus the question of admissibility shall be

examined in the light of general principles of law.

77. The alleged illegality of Claimant shall bear no legal effect, not even with

reference to admissibility of its claims, since no illegality regarding corruption

has occurred. Furthermore, Respondent is estopped from objecting the disposition

94 ICC Case No. 8445, ¶ 168.
95 Problem, PO No. 3, p. 60, ¶ 5.
96 Problem, Answer for Arbitration, p. 15.
97 Problem, Answer for Arbitration, pp. 15–16.
98 Problem, PO No. 1, p. 30.
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of environmental licence which does not meet statutory requirements for its

issuance.

IV.I.FACTUAL BACKGROUND REGARDING ALLEGED
ILLEGALITIES

78. In order to produce arms within the territory of Oceania, it is necessary to obtain

an environmental licence issued by the NEA.99 Rocket Bombs has lost the

respective licence already in November 1997.100 Thus, it was of crucial

importance for Claimant to gain the environmental licence and so to make its

business operational and profitable. To obtain the licence, Rocket Bombs was

obliged to adjust its production line to the environmental requirements contained

in the Environment Act 1996.101 The process of obtaining the licence is however

very expensive and time-consuming.102

79. To this end, Claimant managed to meet with the President of the NEA which

proved to be extremely successful since on 23 July 1998, the NEA issued an

environmental licence for indefinite period of time approving the commencement

of arms production by Claimant.103

80. On 23 December 1998, it managed to conclude a contract for the arms production

with the Ministry of the National Defence of Euroasia, effective as of 1 January

1999.104 This contract guaranteed advances upon which Claimant’s arms

production was commenced again,105 which secured continuation of production

and initiated a successful period of Claimant’s business.106

81. However, Respondent suggests that the circumstances of the licence acquisition

are rather questionable.107 However, the transaction in whole was and shall be

considered legal.

99 Problem, Facts, p. 32, ¶¶ 2, 4.
100 Problem, Facts, p. 32, ¶ 3.
101 Problem, Facts, p. 32, ¶ 4.
102 Problem, Facts, p. 33, ¶¶ 4, 6.
103 Problem, Facts, p. 33, ¶ 6; Problem, PO No. 3, p. 59, ¶ 1.
104 Problem, Facts, p. 34, ¶ 9.
105 Problem, Facts, p. 34, ¶ 11.
106 Problem, Facts, p. 34, ¶ 12.
107 Problem, Answer for Arbitration, pp. 15–16.
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IV.II. RELEVANCE OF THE REFERENCE TO ARTICLE 1(1)
OF THE EASTASIA BIT

82. While objecting the legality of Claimant’s action, Respondent invoked, inter alia,

Article 1(1) of the Eastasia BIT in case that Tribunal would derive its jurisdiction

from the Eastasia BIT’s ISDS clause triggered via Euroasia BIT’s MFN clause.108

Claimant, however, opposes such suggestion since MFN clauses do not operate in

the way proposed by Respondent.

83. When employing the respective MFN clause, Claimant solely invoked ISDS

clause. No other articles or individual stipulations were invoked, meaning that no

other articles or stipulations may accompany the triggered article, especially not

those which are not even “most favourable” to Claimant.

84. It is also irrelevant whether the BIT contains the legality clause given the fact that

the alleged illegal conduct post-dated the investment.109 Consequently, only

admissibility of the submitted claims could be questioned at this stage.

85. It is thus Claimant’s position that reference to clean hands doctrine as embedded

within Article 1(1) of the Eastasia BIT is completely groundless.

IV.III. CLAIMS SUBMITTED BY CLAIMANT ARE
ADMISSIBLE

86. Whether or not contained in the BIT, clean hands doctrine is acknowledged as a

general principle of law in the sense of Article 38(1) of the ICJ Statute110 while

“a tribunal bound by international law ought not to shrink from applying a

principle of such obvious fairness.”111 As Sir Fitzmaurice summarized: “[h]e

who comes to equity for relief must come with clean hands.”112 Under the clean

hands doctrine tribunals could and should “deny relief to a claimant ‘whose

conduct in regard to the subject-matter of the litigation has been improper’.”113

The doctrine derives from more general principles of good faith and is closely

108 Problem, Answer for Arbitration, p. 15.
109 MILES, p. 352.
110 KREINDLER, p. 309.
111 MOLOO, p. 41, referring to Diversion of Water from Meuse, Separate Opinion of Judge Hudson, ¶
77, citations omitted.
112 FITZMAURICE, p. 119.
113 KREINDLER, p. 316, referring to Diversion of Water from Meuse, ¶ 77, citations omitted.



23

related to several maxims114 and has been already upheld by international

investment tribunals.115

87. There are two possible illegalities that may potentially emerge in the case at hand.

First is the prospective corruption connected to the acquisition of the

environmental licence. Claimant will address this matter as the corruption was

objected by Respondent in explicit terms, since tribunals are obliged to deal with

possible corruption proprio motu.116 Secondly, Respondent could question the

legality of disposition with a licence which has not met statutory requirements.

Claimant will address both of these issues respectively.

88. As already stated above, given the fact that the alleged illegal conduct post-dated

the investment, this matter could only affect admissibility of the submitted

claims.117

89. The issue of admissibility may arise after jurisdiction of the tribunal has been

already established.118 The concept of jurisdiction deals with the capacity of the

tribunal to hear a dispute – any dispute – brought before it by the parties. In

essence, a challenge to jurisdiction is a challenge to the tribunal’s adjudicative

power in general.119 In contrast, a challenge to admissibility by a host state is an

attack on the particular claim brought forward by the investor.120 By lacking

jurisdiction, tribunal affirms whether it is incompetent to hear the dispute at all,

while by holding claims inadmissible it refuses the claims on some other grounds

due to the defectiveness of the specific claim.121 It has been held by the tribunal

in World Duty Free that claims may not be admissible, for instance, on the

ground of ex turpi causa non oritur action.122 The alleged illegality aims at the

question of admissibility and thus it is necessary to answer whether it is

114 E.g. ‘ex delicto non oritor actio’ (an unlawful act cannot serve as the basis of an action in law),
‘nemo ex suo delicto meliorem suam conditionem facit’ (no one can put himself in a better legal
positionby means of a delict), ‘ex turpi causa non oritur’ (an anction cannot arise from a dishonourable
cause), ‘inadimplenti non est adimplendum’ (one has no need to respect his obligation if the
counter-party has not respected its own) and ‘nullus commodum capere potest de injuria sua propria’
(no one can be allowed to take advantage of his own wrong). See KRIENDLER, pp. 317–318.
115 See KREINDLER, p. 318; MOLOO, pp. 40 - 43; Plama, ¶ 229.
116 KENDRA & BONINI, p. 443.
117 MILES, p. 352; NEWCOMBE, p. 196; MOLOO&KHACHATURIAN, p. 1491.
118 PAULSSON, p. 604.
119 MILES, p. 334.
120 Ibid., citation omitted.
121 MILES, p. 335.
122 World Duty Free, ¶ 179.
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appropriate for the Tribunal to hear the submitted dispute taking into account the

alleged illegal conduct of Claimant.123

90. It will be submitted by Claimant that its claims are fully admissible given the fact

that 1) there is no evidence that corruption occurred; and 2) regarding the

disposition of the environmental licence which was non-compliant with the

Environmental Act 1996, Respondent is estopped from illegality objection for

tolerating such state.

IV.III.I.LACK OF BOTH EVIDENCE AND CASUAL LINK THAT
CORRUPTION OCCURRED

91. Corruption and bribery has been condemned to be contrary to the international

public policy of most, if not all, states.124 Claimant does not intend to disprove

that corruption shall bear no international protection. However, it is equally

serious to accuse an investor from corruption without presenting any solid

evidence.

92. There is no evidence that any corruption or bribery of the state official in this case.

It is impossible to reach the conclusion that Claimant was employed in corruption

merely from the fact that a meeting between Claimant and the President of the

NEA occurred.125 No causal link between the meeting and subsequent issuance of

the environmental licence is present in the case at hand.

93. In the award in EDF the tribunal found that the “seriousness of the accusation of

corruption [...] demands clear and convincing evidence”126 and referred to the

“general consensus among international tribunals and commentators regarding

the need for a high standard of proof of corruption.”127 This position reflects

prevailing arbitral practice of subjecting complainants of corruption to a high

standard of proof.128 In a survey of arbitral case law on corruption, it was found

that in just one out of twenty five cases a low standard of proof was applied.129

94. Claimant thus concludes this section with stating that its claims may not be held

inadmissible on the ground of non-compliance with clean hands doctrine due to

123 Cf. MILES, p. 335.
124 See KENDRA & BONINI, p. 440;World Duty Free, ¶ 157.
125 Problem, Facts, p. 33, ¶ 6.
126 EDF, ¶ 221.
127 Ibid.
128 HWANG & LIM, p. 15, ¶ 31; OBERSTEINER, pp. 281–282.
129 HWANG & LIM, p. 15, ¶ 31.
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the fact that neither clear nor convincing evidence to prove corruption was

provided by Respondent. In fact, Respondent did not provide any evidence of the

asserted corruption at all.

IV.III.II.RESPONDENT IS ESTOPPED FROM OBJECTING
ILLEGALITY WITH REGARD TO DISPOSITION OF THE
LICENCE

95. Under the Environment Act 1996, Claimant should have provided the NEA with

the evidence that its production line complied with the environmental

requirements set forth by the Oceanian law.130 The licence was issued to Rocket

Bombs, while it fulfilled the statutory requirements thereof in 2014.131

Nonetheless, Claimant bears no responsibility and shall bear no negative

consequences of any mistake made by Respondent’s administrative bodies.

96. By issuance of the licence Respondent created legitimate expectations of

Claimant that the investment complied with the law and that in the event of

breach it would be entitled to treaty protection.132

97. It is evident that after the defective issuance of the licence from the side of

Respondent itself, Respondent has been tolerating this minor breach of its own

law for more than 15 years. At any point of time, Respondent could dismiss

Claimant’s request for licence or simply revoke it later. However, it failed to do

so.

98. In this context, tribunals have repeatedly rejected states’ claims of investment

illegality following the state’s approval of the investment.133 For instance, in

Swembalt the tribunal found that the state could not rely on the investor’s

allegedly illegal mooring of a ship, since the state had tolerated the mooring for 4

months.134 By the same token, in Alpha Projektholding the state was not

permitted to claim illegality when its state tourist administration had explicitly

approved extension to the investment contracts.135 Dr. Hepburn also points to the

1930 Shufeldt claim where the ad hoc tribunal accepted the USA’s argument that

the respondent state, Guatemala, was estopped from denying the domestic legal

130 Problem, PO No. 2, p. 55, ¶ 1.
131 Problem, PO No. 1, p. 35, ¶ 13.
132 See Kardassopoulos, ¶ 192.
133 HEPBURN, p. 20; MOLOO&KHACHATURIAN, pp. 1479–1499; SCHILL (illegality), p. 303.
134 Swembalt, ¶ 119.
135 Alpha Projektholding, ¶ 302.
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validity of a concession contract in international proceedings after treating the

contract as valid, by performing obligations under it, for 6 years.136

99. Since Respondent tolerated the breach of its own national law inflicted by its own

defective administration for more than 15 years, it shall be estopped from raising

illegality objection in these proceedings.

IV.IV. PENDING CRIMINAL PROCEEDINGS HAS NO IMPACT
ON THE CURRENT DISPUTE

100.Simultaneously with this arbitration criminal proceedings initiated against

Claimant in Oceania as of 23 June 2015 are pending.137 The proceedings were

commenced based on information provided by then-convicted President of the

NEA who named a number of persons, including Claimant, as subjects from

whom he allegedly received bribes.138 Claimant shall reserve its defence with

regard to these allegations to the criminal proceedings, however the proceedings

shall have no impact on the current arbitration since it is well established that

criminal and arbitral proceedings are not inter-dependent and do not affect each

other. This is because “the outcome of criminal proceedings is entirely separate

to the arbitration and will not determine the tribunal’s decision”139 and so “the

tribunal may continue with its own assessment.”140

101.The complete separateness is also evidenced by TSA Spectrum case where “the

arbitral tribunal came to its own conclusion that corruption was not established

on the facts available, even though criminal investigations had been started in

Argentina in connection with the concession and to which there had not yet been

an outcome.”141

102.Claimant thus kindly suggests to follow the above mentioned principles of

independence of the both proceedings and deny suspension of the current

arbitration for reason of pending criminal proceedings in Oceania since

136 HEPBURN, p. 21.
137 Problem, Facts, p. 37, ¶ 19.
138 Problem, PO No. 3, p. 56, ¶ 5.
139 KENDRA & BONINI, p. 450.
140 Ibid.
141 KENDRA & BONINI, p. 451, referring to TSA Spectrum, ¶¶ 174–175.
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“[c]riminal conduct can and should be punished within the domestic criminal

justice system.”142

142 KREINDLER, p. 315.
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PART TWO: MERITS PART OF THE SUBMISSION

V. CLAIMANT’S INVESTMENT WAS EXPROPRIATED
BY RESPONDENT

103.According to Article 4 of the Eurasia BIT:

“[i]nvestments by investors of either Contracting Party

may not directly or indirectly be expropriated,

nationalized or subject to any other measure the effects

of which would be tantamount to expropriation or

nationalization in the territory of the other Contracting

Party except for the public purpose […]”143

104.By introduction of the Executive Order of the President of the Republic of

Oceania of 1 May 2014 and subsequent implementation of sanction imposed

thereunder, Respondent has indirectly expropriated Claimant’s investment.

Expropriation occurred by way of a significant diminution of use of Claimant’s

property rights to its investment.

105.Claimant made an investment in Oceania by acquiring shares of the company

Rocket Bombs, a company operating in the arms industry and specialising in

arms production.144 At the moment of the purchase, Rocket Bombs was

experiencing considerable difficulties and was a merely decrepit enterprise

especially since it lost its Environmental licence essential for the arms

production.145 However, Claimant achieved substantial improvements which

transformed Rocket Bombs into fully operational and successful company.

Claimant succeeded in obtaining a new Environmental licence and so the

approval for commencement of production;146 invested in the factory equipment,

hired employees and started trading company’s products.147 Most importantly,

Claimant managed to conclude number of contracts for arms production,

especially a contract with the Ministry of National Defence of the Republic of

143 Art. 4(1) of the Eurasia BIT.
144 Problem, Request for Arbitration, p. 4; Facts, p. 32, ¶ 2.
145 Ibid.
146 Problem, Facts, p. 33, ¶ 4.
147 Problem, Request for Arbitration, p. 4; Facts, p. 32, ¶ 4.
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Euroasia148 which represented a crucial turning point for the situation of Rocket

Bombs. Although the contract expired on 1 January 2014, conclusion of a new

contract was secured on 28 February 2014.149 Claimant thus accomplished

turning a non-functional company into a profitable investment from which both

Claimant and Respondent profited. In hands of Claimant, Rocket Bombs became

a very prosperous company which was one of the largest arms producers in

Oceania.150

106.On 23 March 2014, former part of Eastasia – Fairyland, to which Claimant was a

resident, was reunified with Eurasia. However, the reunification was not accepted

by Respondent which declared this event to be unlawful.151 As consequence, on

1 of May 2014 Respondent issued an Executive Order on Blocking Property of

Persons Contributing to the Situation in the Republic of Eastasia effectively

banning business activities of Claimant, because of its contractual relationship

with Eurasian army. Claimant was considered a person operating in arms

production industry in Eurasia by the Executive Order since it provided products

to Eurasia army.152 Sanctions introduced on the basis of the Executive Order

were imposed on Claimant as well as Rocket Bombs153 and rendered it

impossible for the company to operate. Apart from that Claimant was also unable

to sell his shares154 and their value was decreased almost to zero.155 Furthermore,

all contracts with entities operating in Oceania, including Claimant, were

terminated by virtue of the Executive Order.156 Simultaneously, invoking

Executive Order, all Rocket Bombs’ contractors from Oceania issued formal

notices, declaring that they were no longer bound by the provisions of the

respective contracts and that they had no intention to perform them.157 Inevitably,

sanctions resulted in the deterioration of Rocket Bombs’ business and in a rapid

decrease in the value of Claimant shares.158

148 Problem, Request for Arbitration, p. 4.
149 Problem, Facts, p. 35, ¶ 15.
150 Problem, Facts, p. 34, ¶ 12.
151 Problem, Facts, p. 35, ¶ 14.
152 Problem, Executive Order, p. 51.
153 Problem, Facts, p. 35, ¶ 17.
154 Ibid.
155 Ibid.
156 Problem, Request for Arbitration, p. 5.
157 Problem, Facts, pp. 35–36, ¶ 18.
158 Problem, Facts, p. 35, ¶ 17.
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107.It is undisputed that Respondent’s acts caused a complete standstill in arms

production of Claimant. As a result, Rocket Bombs was unable to meet any of its

contractual obligations towards entities from outside of Oceania159 All concluded

contracts by Claimant were thus suspended.160

108.In consequence of the Executive Order issued by Respondent, Claimant’s

prosperous investment was turned virtually worthless. Claimant became unable to

conduct its business and neither could he sell his investment nor profit from it

otherwise.161 From the presented facts, it is necessary to conclude that

Respondent’s acts represented chiefly by the Executive Order and sanctions

imposed thereunder effectively expropriated Claimant’s investment by way of

indirect expropriation.

109.According to MIGA Convention, expropriation is “any legislative action or

administrative action or omission attributable to the host government which has

the effect of depriving the holder of a guarantee of his ownership or control of, or

a substantial benefit from, his investment”162. In the case at hand both of these

criteria were met – Claimant lost substantial benefit from his investment because

of the Executive Order issued by the President of Oceania, which is an action

attributable to Respondent. Forms and specifics of individual acts of

expropriation vary greatly, however generally two main form of expropriation are

being recognised – direct and indirect expropriations, while both are not

permissible except for those fulfilling conditions specified in the respective BIT.

110.The main difference between direct and indirect expropriation, according to

Dolzer and Schreuer, “turns on whether the legal title of the owner is affected by

the measure in question. An indirect expropriation leaves the investor’s title

untouched but deprives him of the possibility to utilize the investment in a

meaningful way”.163 Provided definition of indirect expropriation corresponds

precisely to the case at hand where property rights of Claimant to its investment

as such remained untouched, however Respondent’s acts materially limited the

possibility to use the investment in any way.

159 Problem, Request for Arbitration, p. 5.
160 Problem, Facts, p. 35, ¶ 17.
161 Problem, Facts, p. 36, ¶ 17.
162 MIGA, Article 11(ii).
163 DOLZER & SCHREUER, p. 101.
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111.Indirect expropriation is a well-founded concept repeatedly acknowledged by

investment tribunals. E.g. in Middle East Cement, the tribunal held that “[w]hen

measures are taken by a State the effect of which is to deprive the investor of the

use and benefit of his investment even though he may retain nominal ownership

of the respective rights being the investment, the measures are often referred to

as a ‘creeping’ or ‘indirect’ expropriation.”164 Similarly, the Lauder tribunal

stated that “[i]ndirect expropriation or nationalization is a measure that does not

involve an overt taking, but that effectively neutralizes the enjoyment of the

property.”165

112.Although Claimant remains the owner of Rocket Bombs, there is a significant

diminution of enjoyment of his property rights to his investment.166 As the

tribunal in El Paso pointed out “the decisive element in an indirect expropriation

is the substantial loss of control or economic value of a foreign investment

without a physical taking”167. Claimant has, as a matter of fact, lost the control

over its investment, even though it remains the owner of Rocket Bombs. The

economic value of the property was extensively decreased and due to the frozen

ius disponendi, neither value can be added nor loss mitigated. Claimant cannot

sell his shares in the Rocket Bombs and at the same time it is unable to keep the

factory running as all contracts with suppliers were terminated as a result of the

Executive Order.

113.The Tokios Tokelés tribunal recognised that the international law clearly

establishes obligations states are supposed to observe with respect to property and

the use thereof. With reference to Draft Convention on the International

Responsibility of States for Injuries to Aliens it elaborated that taking of property

includes not only an outright taking of property but also any such unreasonable

interference with the use, enjoyment, or disposal of property.168 The interference

in the case at hand was indeed unreasonable as Respondent was not in the

situation where an intervention of such gravity and intensity was necessary. It

was not reasonable to sanction private business individuals on the basis of

164 Middle East Cement, ¶ 107.
165 Lauder, ¶ 200.
166 Problem, Request for Arbitration, p. 5.
167 El Paso, ¶ 245.
168 Tokios Tokelés, ¶ 92.
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disapproval of reunification of Fairyland and Eastasia. The actual conflict

occurred between Eurasia and Eastasia and the measures Respondent decided to

impose were highly disproportional. Interference with Claimant’s property from

the side of Respondent undeniably did not meet the aforementioned international

law standards.

114.Facts of the present case closely remind Inmaris Perestroika case, where the

claimants’ ship, an essential asset for their investment, was affected by a

sovereign act taken by respondent by virtue of a travel ban. Although respondent

claimed the deprivation of investment was only temporary, the tribunal concluded

that claimants could not foresee that the ban would be prolonged and besides, by

that time the damage to the investment had been done.169 The Inmaris

Perestroika tribunal found that respondent’s actions amounted to indirect

expropriation, since as a result of the travel ban, the value of claimants’

contractual rights was destroyed and “such diminution in value due to the lasting

damage to Claimants’ business was, for all intents and purposes, permanent”170.

115.Analogously, Claimant points out that the Executive Order issued by Respondent

is at the moment binding and it cannot be foreseen whether Claimant will be able

to fully exercise the rights connected to its property ever again. Moreover, the

damage has been already done; Claimant has lost its contractors and is not able to

fulfil its obligations. Claimant cannot foresee when the ban from the Executive

Order will be renounced, if at all. Claimant’s business already suffered

substantial harm to enormous extent which could not be promptly overcome as if

it never occurred.

V.I. THE APPLICATION OF THE SOLE EFFECT
DOCTRINE

116.Claimant contends that a so-called sole effect doctrine is to be used to ascertain

that the indirect expropriation has occurred. Under sole effect doctrine “the

degree to which a governmental measure affects property is of cardinal

significance when determining if an indirect expropriation has occurred”171. In

conformity with the doctrine, when deciding if a state’s act caused indirect

169 See Inmaris Perestroika, ¶ 300.
170 Inmaris Perestorika, ¶ 301.
171 MOSTAFA, p. 279.
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expropriation, the tribunal should focus on the damage caused to the investor as

the only criterion. Other parameters such as the public interest is to be

disregarded.172

117.Even though Respondent needs to retain the power to regulate its interests when

necessary, the extensiveness of the damage that the Executive Order caused

should represent the main factor of the analysis. The sanctions applied against

Claimant’s investment directly induced the decrease of value of Rocket Bombs’

shares and led to deterioration of its business.173 Claimant as a mere observer of

events that caused the hostility against it could not prevent or lessen the damage.

118.Reisman and Sloane in their study of indirect expropriation summarise that

“international tribunals, jurists, and scholars have consistently appreciated that

states may accomplish expropriation in ways other than by formal decree; indeed,

often in ways that may seek to cloak expropriatory conduct with a veneer of

legitimacy. For this reason, tribunals have increasingly accepted that

expropriation must be analyzed in consequential rather than formal terms. What

matters is the effect of governmental conduct”174. Considering the damage to the

Claimant’s investment caused by Respondent’s measure, property rights are

preserved, but made useless and the taking is at the moment permanent, the

existence of indirect expropriation is evident. Even if the Executive Order is

cancelled in the future, the harm caused by its introduction has been already done

and is irreversible. Whether Respondent intended to expropriate investment or

not is not important. The consequences that follow the issue of the Executive

Order are sufficient proof that Claimant’s investment was indirectly expropriated.

In accordance with the findings of the Tecmed tribunal, as the outcome of the

measures, Claimant’s investment is harmed to such degree as if it ceased to exist

since neither operation nor sale of the investment is possible; Claimant is left

with bare ownership without any value.

119.However, even if the sole effect doctrine as suggested by Claimant is not applied

by the Tribunal, indirect expropriation would still be found if other criteria were

assessed. Under police powers doctrine, which represents counterpart to

172 See NIKIEMA, p. 13.
173 Problem, Facts, p. 35.
174 REISMAN & SLOANE, p. 121.
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sole-effect doctrine, “the essence is that where a measure taken by a State is

taken in the exercise of that State’s police power, the State will not be liable for

any claim of expropriation as a result of the measure.”175 However, right to

regulate must still be weighed against the necessity to protect investor’s property.

In other words, mere reference to police powers cannot lead to ignorance of other

obligations of states. Otherwise “police power” would provide room for

unwanted arbitrariness and could excuse almost any state measure. It is not

acceptable that the use of police powers would favour the position of the State

without a need to understand the circumstances of a particular case.

120.To determine the relationship between result and means, the principle of

proportionality should be applied which aspires to “constrain the powers of

States […] and to protect private rights so as to balance different benefits”176.

The principle comprises three sub-principles: (i) the principle of suitability which

understands that means must be suitable to achieve its objectives; (ii) the

principle of necessity which demands that used means are necessary to achieve

the end and if there is a different, less restrictive mean with the same result, the

less restrictive one should be adopted and (iii) the principle of proportionality

stricto sensu, which requires that the used means do not have excessive restrictive

effects on the investor’s interest when compared with the pursued interest.177

121.When applied to the submitted dispute, the measures fulfilled neither of the three

sub-principles. The sanctions imposed on Claimant by the Executive Order are

neither suitable nor necessary to achieve the objective. While Rocket Bombs is

unable to sell arms to Euroasia, the State can and will obtain arms from other

suppliers, therefore the pursued objective, Euroasia without access to arms, is not

achieved. At the same time, applying the principle of proportionality stricto sensu,

it should be noted, that the restrictive effects on the investment are excessive

when compared with the interest pursued by it, since Euroasia still may purchase

arms from other contractors while Claimant has permanently lost the ability to

exercise its rights to the investment and the enjoyment of the property is rendered

minimal. Moreover, Respondent exercised its measures as a response of a dispute

between two states while it unreasonably affected Claimant as a private person.

175 MOSTAFA, p. 237.
176 XIULI, p. 638.
177 XIULI, p. 638.
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Disproportionality of economic sanctions is also plainly evident from the fact that

it effectively resulted in use of force which is prohibited by Article 2(4) of the

United Nations Charter, as will be explained hereafter.

122.On the basis of the aforementioned, even if the Tribunal decides to assess other

criterions than merely severity of impact of the measures on Claimant’s

investment, it is still apparent that Respondent’ acts resulted in indirect

expropriation.

V.II.REQUIREMENTS FOR LAWFUL
EXPROPRIATIONWERE NOTMET

123.Expropriation is not illegal per se in international law. However, for an

expropriating act to be legal it must comply with strict requirements. Article 4 of

the Euroasia BIT only permits expropriation of investment when:

(a) it is for public purpose;

(b) it is carried out under due process of law;

(c) it is carried out on a non-discriminatory basis;

(d) it is accompanied by provisions for the payment of prompt, adequate and

effective compensation,178

while all of the criteria must be fulfilled concurrently.

124.The expropriation which affected Claimant’s investment was neither for public

purpose, nor did it comply with other requirements set in the BIT; especially it

was not accompanied by the payment of any compensation and was

discriminatory as Claimant was affected by sanction because of its contractual

relationship with Eurasian army.179 Claimant was also discriminated because

sanctions were imposed on it solely because he exported weapons Eurasia.

However Claimant’s competitors are not affected by the measure when they

export in other countries.180 This unequal approach makes Executive Order a

discriminatory measure.

125.For the sake of clarity, whether Respondent intended to expropriate the

investment is not of any relevance. As Christie stated already “[s]tate may

178 See Article 4 of the Euroasia BIT.
179 Problem, Facts, p. 51.
180 Problem, Facts, p. 35.
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expropriate property, where it interferes with it, even though the State expressly

disclaims any such intention […] even though a State may not purport to

interfere with rights to property, it may, by its actions, render those rights so

useless, that it will be deemed to have expropriated them”.181

126.It must be therefore apparent that expropriation carried out by Respondent did not

satisfy requirements of lawful expropriation specified in the BIT and therefore

Article 4 was breached by Respondent.

V.III. EXECUTIVE ORDER IS NOT A MEASURE OF
ESSENTIAL SECURITY INTEREST

127.Lastly, Claimant would like to point to the effect of sanctions imposed under the

Executive Order. Respondent, as a member of United Nations, is bound by the

UN Charter. According to Article 11 of the UN Charter, the General Assembly

may call the attention of the Security Council to situations which are likely to

endanger international peace and security and in accordance with Article 39

Security Council shall determine the existence of any threat to the peace and

decide what measures shall be taken to maintain or restore international peace

and security and it is the only organ empowered to do so.182 Given that Security

Council never issued any statement acknowledging that the situation in Fairyland

constitutes a threat to international peace and security, Respondent acted on its

own call even though it was not entitled to any such action.

128.In case Respondent referred to Article 10 of the Euroasia BIT which includes

essential security interest exception permitting the contracting states to take

measures to fulfil its obligations with respect to the maintenance of international

peace or security, such justification would not be applicable to the current dispute

since no obligations with respect to the maintenance of international peace or

security needed to be fulfilled.

129.Moreover, Executive Order and following sanctions cannot be justified under

Article 10 of Eurasia BIT in the light of Article 103 of the UN Charter, which

states that “[i]n the event of a conflict between the obligations of the Members of

the United Nations under the present Charter and their obligations under any

181 CHRISTIE, p. 311.
182 See UN Charter, Articles 11 and 39.
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other international agreement, their obligations under the present Charter shall

prevail”.183

130.Lastly, imposition of economic sanctions shall be considered as use of force

which is prohibited by Article 2(4) of the United Nations Charter184. Since the

actions of Respondent have not been authorized by the UN Security Council, no

economic sanctions imposed on Claimant shall be justified only by a reference to

Article 10 of the Euroasia BIT.

131.Therefore, Respondent cannot be excused from responsibility of breaching

Article 4 of Eurasia BIT by reference to Article 10 of Eurasia BIT.

132.In light of the foregoing, the Article 4 of the Eurasia BIT was disregarded by

Respondent when it introduced measures resulting in indirect expropriation of

Claimant’s investment and Claimant therefore asks the Tribunal to find a breach

of Article 4 of the BIT.

VI. CLAIMANT CONTRIBUTED TO THE DAMAGE
SUFFERED BY HIS INVESTMENT

133.Respondent, in the Answer to Request for Arbitration, claimed that Claimant

contributed to the damage it suffered. In particular, Claimant continued in supply

of weapons to Euroasia even after it should have known of Euroasia’s intention to

annex Fairyland into its territory using direct military intervention if necessary.185

134.First section of this chapter will be dedicated to the aformentioned issue.

Furthermore, Claimant will submit arguments on separate issues that have been

raised in the sections above, especially with regard to the clean hands doctrine.

Claimant deems it necessary to address these respective issues by submitting that,

while determining damages, Claimant’s contribution to the damage is absent and

Respondent’s objections should be dismissed.

VI.I.CONTRIBUTION TO DAMAGE BYWRONGFUL ACT

135.Claimant will firstly define the responsibility for damage by four essential

elements, i.e.: duty, breach of duty, damage caused and causal link between a

breach of the duty and the damage caused. To be attributable, the damage has to

183 See UN Charter, Article 103.
184 See UN Charter, Article 2.
185 Problem, Answer to Request for Arbitration, p. 16.
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be caused to the harmed person through its own acts or omissions. In other words,

for Claimant to be held responsible, Respondent must prove that Claimant had a

duty, which it had violated and by which it, in effect, contributed to the damage.

136.The aforementioned elements are closely analysed below in order to show that

Claimant’s actions have not contributed to the presented damage.

137.Claimant will address these elements with respect to three alleged contraventions

that have been raised by Respondent. Firstly, the failure to foresee the

consequences of the supply of weapons to Euroasia, secondly, the allegedly

questionable possession of the Environmental licence and lastly, the alleged case

of bribery.

VI.II. FORESEEABILITY OF CONSEQUENCES OF
THE SUPPLY OFWEAPONS TO EUROASIA

VI.II.I. BREACH OF THE DUTY OF CARE
138.As to the first duty, Respondent contends that Claimant should have been aware

that the Euroasia’s declared intervention into Fairyland would trigger a response

on the side of Oceania which would ban all of Claimant’s business operations,

suspend its existing contracts and make future contracts illegal, precluding

Claimant from not just conducting its business but selling it as well.186 Claimant

will point to two simple flaws in logic that are embodied in Respondent’s

argument concerning this duty of care.

139.Firstly, Respondent expects Claimant to conduct an assessment of legality of

presence of Euroasian military in the area of Fairyland, that divided the

international community187 as well as the UN Security Council.188 Secondly,

Respondent expects Claimant to foresee the specific manner that would be

adopted by Respondent in reaction to this issue.

140.Any expectations that Claimant could have foreseen aforementioned events and

could have restructured its investment consequently are groundless.189

186 Problem, Answer to Request for Arbitration, p. 16.
187 Problem, Facts, p. 36, ¶ 16.
188 Problem, Procedural Order No. 2, p. 56, ¶ 3.
189 Problem, Facts, p. 34, ¶ 9.
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141.As to these flaws, Claimant does not recognize a source of such obligations and

respectfully asks the Tribunal to find that no such obligations exist. Claimant,

therefore, could not be in breach of them.

VI.III. OTHER POSSIBLE COUNTER-CLAIMS

142.Claimant has already delivered a sum of its arguments concerning alleged bribery

and compliance of Rocket Bombs with Respondent’s environmental regulation in

the previous sections.190 However, case law is not unified and arbitral tribunals

do address the clean hands doctrine as a matter of jurisdiction191, as a matter of

admissibility192 or at the merits stage. Hence, if the Tribunal finds that the claims

of alleged illegalities have no effect on Tribunal’s jurisdiction or admissibility,

Claimant shall address these in relation to the damages. These claims, when

referred at the merits stage, should be considered as counter-claims as defined in

Article 5 of the ICC Rules of Arbitration.193

VI.III.I. JURISDICTION OF THE TRIBUNAL OVER THE PARTICULAR
COUNTER-CLAIMS

143.In order to establish jurisdiction over the counter-claims, existence of a close

connexion between the primary claim and the counter-claim is must be found.

This position reflects the prevailing arbitral practice that is represented by, inter

alia, the award in Paushok which states that “[i]n considering whether the

Tribunal has jurisdiction to consider the counterclaims, it must therefore decide

whether there is a close connection between them and the primary claim from

which they arose or whether the counterclaims are matters that are otherwise

covered by the general law of Respondent.”194

144.The tribunal in Oxus Gold found that “[a]pplied to the present case, this principle

means that in order for the Tribunal to have jurisdiction over the counter-claims,

it is necessary that there be a close connection between them and the primary

claim from which they arose in the sense that the counterclaims must be

sufficiently connected to the claims, i.e. arise out of the investment and thereto

190 See pp. 20 - 27 of this Memorandum.
191 World Duty Free.
192 Saluka.
193 Article 5 of the ICC Rules of Arbitration.
194 Paushok, ¶ 693.



40

relating obligations, and may not be matters merely covered by the general law

of the Respondent”.195

145.It is self-evident that the Environmental Act, which might be violated, has

nothing to do with Euroasia’s annexation of Fairlyland. With respect to alleged

bribery Claimant submits that 16 years of discontinuance between the issuance of

arms production Licence and Euroasia’s annexation of Fairyland is a sufficient

evidence of missing connection between the primary claim and presented

counter-claims. Moreover, no evidence points to an assumption that the alleged

wrongful acts did in any way contribute to the situation in Eastasia.

146.To conclude, due to the non-existence of any connection between the primary

claim and counter-claims, the Tribunal should find that it possesses no

jurisdiction over the submitted counter-claims.

VI.III.II. THE LACK OF THE CAUSAL LINK

147.In order to find Claimant’s contribution to damages, it is required, according to

the general principles of international law as referred to in the Yukos case,196 to

establish a causual link between the wrongful act and damage.197 Investor had to

provoke or contribute to the State’s wrongdoing.

148.In the case of both alleged bribery and non-compliance with environmental

regulation Claimant contends that there is no link whatsoever between the

environmental regulation/the operation of the company and the goals set by the

Executive Order.

149.In light of the aforementioned Yukos case, Claimant concludes that the issuance

of the Executive Order was a reaction neither on Claimant’s alleged bribery nor

on the non-compliance of Rocket Bombs with Respondent‘s environmental

regulation.

150.Thus, there is no causual link to be found between the alleged illegalities and the

goals set by the Executive Order.

195 Oxus Gold, ¶ 954.
196 Yukos, ¶¶ 1596-1600
197 Yukos, ¶ 1605.
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VI.IV. CLOSING REMARKS

151.To conclude the part of damages, Claimant highlights that the Executive Order

does not serve its purpose. It is clearly without a doubt that the effect of

Executive Order is unreasonable and disproportionate. Claimant’s company lost

all its contracts as all of the company’s contractors withdrew from them as a

result of the Executive Order. Claimant is still negatively influenced by the

Executive Order and will remain so for indefinite period of time.

152.Finally, it would be an excess of jurisdiction if the Tribunal would hold that

Claimant contributed to the damage it suffered, because Claimant did not violate

any duty imposed neither by national law nor by international law. The other

reason is that the causal link between the alleged unlawful conduct and damage is

missing as well as the unlawful act itself is missing.

PRAYER FOR RELIEF
153.For the aforementioned reasons, Claimant respectfully asks the Tribunal to find

that:

1. Tribunal has jurisdiction over the submitted claims;

2. Respondent has unlawfully expropriated Claimant’s investment by the

implementation of the sanctions and introduction of Executive Order of 1 May

2014;

3. Respondent is not exempted from breaching its international obligations

pursuant to the Clean hands doctrine;

4. Respondent is ordered to pay 120,000,000 USD, with interest as of the date of

issuance of this award;

5. Respondent is ordered to pay Claimants expenses for legal counselling.
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