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 Team Alias: Tarazi 

xiii 

6. Eastwood LS, Secession: State Practice and International Law After the Dissolution 

of the Soviet Union and Yugoslavia, 3 Duke Journal of Comparative & International 

Law 299 

 (Eastwood) 

 

7. Fauchille P., Traité de droit international public, (8th ed., 1925) 

(Fauchille)   

 

8. Higgins R, The Development of International Law Through the Political Organs of 

the United Nations, OUP (1969) 

(Higgins) 

       

9. IBA Rules of Evidence Review Subcommittee, Commentary on the revised text of the 

2010 IBA Rules on the Taking of Evidence in International Arbitration 

(IBA Rules)  

 

10. ICC, Rules of Arbitration of the International Chamber of Commerce , in force as 

from 1 January 2012   

(ICC Rules) 

 

11. International Commission of Jurists, Report of the International Committee of Jurists 

entrusted by the Council of the League of Nations with the task of giving an Advisory 

Opinion upon the legal aspects of the Aaland Islands question, in League of Nations: 

Official Journal (October 1920) 

 (Aaland Islands case) 

 

12. ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 

November 2001, Supplement No.10 (A/56/10) 

 (ILC Articles) 

 

13. Johnson, Acquisitive Prescription in International Law, 27 BYbIL (1950) 

 (Johnson) 

 

14. Kaufmann-Kohler G, ‘Arbitral Precedent: Dream, Necessity or Excuse?’ (2006) 23(3) 

Arbitration International 357 

(Kaufmann-Kohler) 

 

15. Koskenniemi M, From Apology to Utopia: The Structure of International Legal 

Argument (CUP 2005) 

 (Koskenniemi) 

 

16. Lea B, Secession and Self-Determination: A Territorial Interpretation, Faculty 

Scholarship Series (1991), Paper 2434 

(Lea) 

 



 Team Alias: Tarazi 

xiv 

17. Llamzon AP, Corruption in Investment Arbitration Decision-Making on Corruption 

(OUP 2014) 

 (Llamzon) 

 

18. Nanda VP, Self-Determination outside the Colonial Context: the Birth of Bangladesh 

in Retrospect, 1 Houston Journal of International Law 71 

 (Nanda) 

 

19. Newcombe A and Paradell L, Law and Practice of Investment Treaties: Standards of 

Treatment (Kluwer Law International 2009) 

 (Newcombe & Paradell) 

 

20. Redfern A. & Hunter M., Law and Practice of International Commercial Arbitration, 

Sweet & Maxwell (2004) 

(Redfern & Hunter) 

 

21. Reiner A, Burden and General Standards of Proof, 10(3) Arb. Int’l 325 (1994) 

 (Reiner) 

 

22. Report of the Third Committee, Sixth Session, 364th meeting UN Doc.A/C.3/SR.364, 

10 December 1951 

 (UN Doc.A/C.3/SR.364) 

 

23. Report of the Third Committee, Tenth Session, 664th meeting UN Doc.A/C.3/SR.644, 

26 Oct. 1955 

 (UN Doc.A/C.3/SR.644) 

 

24. Schreuer C, 

- Calvo's Grandchildren: The Return of Local Remedies in Investment Arbitration, in 

The Law and Practice of International Courts and Tribunals 4:1-17 (2005) 

- Consent to Arbitration, in Muchlinski P, Ortino F and Schreuer C (eds.), The Oxford 

Handbook of International Investment Law (OUP 2008) 

 

25. Slomanson W., Fundamental Perspectives on International Law, 4th ed. (Belmont: 

Clark Baxter, 2003) 

 (Slomanson) 

 

26. UNCTAD, Expropriation – UNCTAD Series on Issues in International Investment 

Agreements II (2012), 18, <http://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf> 

accessed 07 August 2016 

 

27. UNCTAD, Most-Favoured-Nation Treatment - UNCTAD Series on Issues in 

International Investment Agreements II  (2010), 

<http://unctad.org/en/Docs/diaeia20101_en.pdf> accessed 18 August 2016 

 

http://unctad.org/en/Docs/diaeia20101_en.pdf


 Team Alias: Tarazi 

xv 

28. UN Ad Hoc Committee on Refugees and Stateless Persons, Report of the Ad Hoc 

Committee on Refugees and Stateless Persons, Second Session, Geneva, 14 August to 

25 August 1950, 25 August 1950, E/AC.32/8;E/1850 

 

29. UN Doc.A/C.3/SR.699, 3 December 195  

 

30. UNGAOR Report of the Third Committee Seventh Session 446th meeting, 

A/C.3/SR.446 (1952) 

 (UNGAOR (A/C.3/SR.446) 

 

31. UNGAOR, Report of the Third Committee Tenth Session 657th meeting, 

A/C.3/SR.657 (1955) 

 UNGAOR (A/C.3/SR.657) 

 

32. UNESCO, International Meeting of Experts on Further Study of the Concept of the 

Rights of Peoples: Final Report and Recommendations, SNS-89/CONF.602/7 

 (UNESCO SNS-89/CONF.602/7) 

 

33. World Bank Group, Convention on the Settlement of Investment Disputes Between 

States and Nationals of Other States, opened for signature 18 March 1965 and in 

force since 14 October 1966 

  

  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 Team Alias: Tarazi 

xvi 

LIST OF ABBREVIATIONS 

Art(s). – Article(s) 

 

AO - Advisory Opinion 

 

ASEAN - Association of Southeast Asian Nations 

 

BIT - Bilateral Investment Treaty 

 

CTR - US-Iran Claims Tribunal 

 

CUP - Cambridge University Press 

 

Doc. - Document 

 

Eastasia BIT - Agreement between the Republic of Oceania and the Republic of Eastasia for the 

Promotion and Reciprocal Protection of Investments, agreed upon on 1 January 1992 and 

entered into force on 1 April 1993. 

 

Euroasia BIT- Agreement between the Republic of Oceania and the Republic of Euroasia for 

the Promotion and Reciprocal Protection of Investments, agreed upon and signed on 1 

January 1995 

 

EO / Executive Order - Executive Order of 1 May 2014 on ‘Blocking Property of Persons 

Contributing to The Situation in The Republic of Eastasia’ 

 

UNGAOR – United Nations General Assembly Official Records 

 

Ibid. – Ibidem 

 

IBA - International Bar Association 

 

ICC - International Chamber Of Commerce 

 

ICCPR - International Covenant on Civil and Political Rights 

 

ICESCR - International Covenant on Economic Social and Cultural Rights 

 

ICJ - International Court of Justice 

 

ICSID - International Convention on the Settlement of Investment Disputes 

 

ILC - International Law Commission 

 

MFN - Most-Favoured-Nation 

 



 Team Alias: Tarazi 

xvii 

No. - Number 

 

Ors - Others 

 

OUP - Oxford University Press 

 

PCA - Permanent Court of Arbitration 

 

PCIJ - Permanent Court of international Justice 

 

PO - Procedural Order 

 

Res. – Resolution 

 

SCC – Stockholm Chamber of Commerce 

 

S. - Section 

 

SUF - Statement of Uncontested Facts 

 

The 1996 Act - Oceania’s Environment Act 1996 

 

UN – United Nations 

 

UNCITRAL - UN Commission on International Trade Law 

 

UNCTAD - UN Conference on Trade and Development 

 

UNESCO - UN Educational, Scientific and Cultural Organisation 

 

UNGA - UN General Assembly 

 

UNSC - UN Security Council 

 

Vol. - Volume 

 

VCLT – Vienna Convention on the Law of Treaties 

 

VCST - Vienna Convention on the Succession of States in Respect of Treaties 

 

 

 

 



 Team Alias: Tarazi 

1 

 

STATEMENT OF FACTS 

 

1. The Respondent, the Republic of Oceania, entered into BITs first with the 

Republic of Eastasia on 1 January 1992, effective on 1 April 1993, and then with the 

Republic of Euroasia on 1 January 1995, effective on 23 October 1995.  

 

2. In February 1998, the Claimant, Peter Explosive, acquired 100% of the 

shares of "Rocket Bombs", a company located in Oceania and specialised in arms 

production. On 23 July 1998, an environmental license containing an approval for 

arms production was granted to Rocket Bombs by the Oceanian National 

Environment Authority.  

 

3. On 23 December 1998, the Claimant concluded a contract for arms 

production - effective on 1 January 1999, for fifteen years and renewable - with the 

Ministry of National Defence acting on behalf of Euroasia. On 28 February 2014, 

another contract was concluded with the same Ministry and became effective on 1 

April 2014 for six years.  

 

4. Peter Explosive is a resident of Fairyland, historically part of Euroasia. In 

1914, Fairyland was annexed by Eastasia. This annexation was recognised by the 

international community in 1918 with the Peace Treaty.  

 

5. On 1 November 2013, a referendum was held; its outcome was in favour of 

the secession of Fairyland from Eastasia and its reunification with Euroasia.  

 

6. With a letter dated on 23 January 2014, Fairyland requested the assistance of 

Euroasia. The Euroasian Parliament discussed this letter during deliberations relating 

to the Government's proposal to intervene militarily in Fairyland. The situation in 

Fairyland was also discussed in the UNSC but it did not adopt any Resolution.  

 

7. On 1 March 2014, Euroasia amended its Citizenship Act, authorising 

Fairyland’s residents to apply for Euroasian nationality. It also sent its armed forces 

into the territory of Fairyland. The annexation was bloodless and peaceful due to the 

absence of Eastasian forces. 

 

8. On 2 March 2014, the Claimant renunciated to his Eastasian nationality by 

sending an email to the President of Eastasia. On 23 March 2014, Euroasia 

recognised the Claimant as a Euroasian national and issued an official declaration 

recognising Fairyland as part of its territory.  
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9. On 28 March 2014, the annexation was declared illegal by Eastasia.  

 

10. On 1 May 2014, the Oceanian President adopted an Executive Order on 

Blocking Property of Persons Contributing to the Situation in the Republic of 

Eastasia. The Claimant and his company were the only affected in the arms 

production sector. The sanctions in the Executive Order were a ban on business 

operations, the suspension of existing contracts and the illegality of future contracts 

concluded with the companies affected by it.   

 

11. Following the application of this Executive Order, the value of the Claimant's 

shares in Rocket Bombs was almost reduced to zero. He thus became unable to sell 

them, nor conduct his business since the contracts with entities operating in Oceania 

were terminated, engendering a complete standstill in arms production.  

 

12. On 1 February 2015, the President of the Oceanian National Environment 

Authority was convicted of bribery. He concluded a non-prosecution agreement with 

the Oceanian General Prosecutor's Office and is ready to testify against the Claimant 

from whom he allegedly received bribes.  

 

13. On 23 February 2015, the Claimant notified his dispute with Oceania to the 

Oceanian Ministry of Foreign Affairs.  

 

14. On 5 May 2015, the Claimant was informed that he was under investigation 

regarding the acquisition of Rocket Bombs’ environmental license in 1998. On 23 

June 2015, criminal proceedings were officially initiated against him. 

 

15. On 11 September 2015, following the absence of negotiations with Oceania, 

the Claimant filed his Request for arbitration before the ICC. He asked for a 

compensation no less in value than 120,000,000 USD due to the expropriation of his 

investment by the adoption of the Executive Order. 
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ARGUMENTS 

 

PART ONE: JURISDICTION  

 

16. Claimant instituted proceedings against the Respondent on 11 September 

2015,1 based on the Respondent’s offer of arbitration under Article 9 of the 

Agreement between the Republic of Oceania and the Republic of Euroasia for the 

Promotion and Reciprocal Protection of Investments (“Euroasia BIT”).2 Pursuant to 

Article 5 ICC, the Respondent submitted its Answer to the Request for Arbitration,3 

where it raised jurisdictional objections. The Claimant, however, will demonstrate 

that such objections are ill-founded and that the present dispute falls within the 

jurisdiction of this Tribunal. Specifically, Claimant submits that the Tribunal has 

jurisdiction (I) ratione personae (a), temporis (b) and materiae (c) over the dispute, in 

conformity with the Euroasian BIT. He need not comply with the pre-arbitral steps 

required in Article 9 Euroasia BIT (II). Alternatively, he may rely on the MFN clause 

of the latter to import the provisions of Article 8 Eastasia BIT (III).  

 

17. As a preliminary matter, the applicable law to the procedural matters of the 

Case are enshrined in the Arbitration rules of the International Court of Arbitration 

Rules and the Official rules of the Foreign Direct Investment International Arbitration 

Moot. The seat of the arbitration is the city of Braluft, Silverige,4 and its domestic 

rules of procedure, identical to the UNCITRAL Arbitration Law (as revised in 2006), 

are the lex arbitri.5 The applicable law to the substantive issues of the Case is the 

Euroasia BIT. This latter is to be interpreted pursuant to Article 31 and 32 VCLT, 

which codifies customary international law on treaty interpretation.6  

 

                                                 
1 Request for Arbitration. 
2
 Art.9 Euroasia BIT. 

3
 Answer to Request for Arbitration. 

4
 PO No.1, [1]. 

5
 PO No.2, [8]. 

6
 Guinea-Bissau [48].  
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18. Additionally, the Claimant refers to decisions rendered by international 

tribunals and courts to support his arguments. There is no rule of precedent in 

international arbitration7 and judicial decisions are not a primary source of 

international law, but only a “subsidiary means for [its] determination”, pursuant to 

Article 38 ICJ Statute. However, investment tribunals generally take account of the 

precedents established by other arbitration organs, especially international tribunals.8  

 

I - THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE 

 

(a) Jurisdiction ratione personae 

19. The Claimant submits that the Tribunal has jurisdiction ratione personae over 

the present dispute, pursuant to Art. 1(2) Euroasia BIT.9 The provision sets two 

cumulative conditions in order to meet the definition of “foreign investor”, both of 

which are met: the Claimant is a natural person with Euroasian nationality, and has 

invested through the company Rocket Bombs in the territory of Oceania.10  

 

20. The latter requirement is assuredly met.11 As for the former, the question 

exists as to whether the Claimant is a Euroasian national. The Claimant has been 

recognised by Euroasia as a Euroasian citizen on 23 March 2014, following the 

secession and consequent integration of Fairyland to Euroasia.12 In so doing, Euroasia 

has given unequivocal indication of its consent to the Tribunal’s jurisdiction over 

disputes arising out of investments made by the Claimant in Oceanian territory.13 The 

wording of the Euroasia BIT is clear:  

 

                                                 
7
 Art.59 ICJ Statute; Art.50, ICSID Convention; Kaufmann-Kohler. 

8
 El Paso [39]. 

9
 Art.1(2) Euroasia BIT. 

10
 SUF, [2]. 

11
 Ibid. 

12
 PO No.2, [4]. 

13 Ibid. 
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the term ‘investor’ shall mean any natural person [whereby] the term ‘natural person’ shall 

mean any natural person having the nationality of either Contracting Party in accordance with 

its laws.14 

 

21. Conversely, the Tribunal does not have jurisdiction to determine whether the 

Claimant is indeed a national of Euroasia.15 Notwithstanding international 

conventions regulating nationality-related issues,16 the right of states to determine 

their jurisdiction and who their nationals are is a generally recognised principle of 

public international law.17 Regardless of the issue of legality of the integration of 

Fairyland, nationality is a purely domestic matter.18 The Respondent may argue that 

there is no real connection between the peoples of Fairyland and Euroasia: historical 

origins, knowledge of Euroasian by Fairyland inhabitants and common national 

sentiment (as shown by the outcome of the referendum)19 are sufficient evidence to 

the contrary.20 Euroasia does not recognise the Eastasian claim that the Claimant is its 

own national. Conversely, it considers the Claimant’s position to be compliant with 

the Euroasian Citizenship Act, as amended.21 Hence, the fact that the requirement of 

single nationality is fulfilled in the eyes of Euroasia is sufficient to establish 

Euroasian nationality for the purposes of the BIT; its grounds should not be 

reconsidered. 

 

22. The Tribunal also does not have jurisdiction to decide the matter of nationality 

by virtue of the Monetary Gold principle.22 To determine the basis of the Claimant’s 

claims against the Respondent, the Tribunal would have to adjudicate upon a matter 

between Euroasia and Eastasia. Given that Eastasia is not a party to the BIT, this 

would run counter to the universally acknowledged nature of arbitration as a creature 

                                                 
14

 Art.1(2) Euroasia BIT (emphasis added). 
15

 Art.11, Euroasia BIT. 
16

 E.g. Convention Relating to the Status of Stateless Persons (1954), Convention on the Reduction of 

Statelessness (1961) and Universal Declaration of Human Rights (1948), Art.15. 
17

 Nationality Decrees. 
18

 Nottebohm, [23] 
19

 SUF, [14]; PO No.2, [4]; PO No.3, [9]. 
20 Ibid. 
21

 PO No.2, [4]. 
22

 Monetary Gold 
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of consent.23 Eastasia’s legal interests would form the very subject-matter of the 

investor-state Tribunal’s decision.24 The Tribunal’s jurisdiction and its scope are 

determined by the consent of the parties as defined by the Euroasia BIT, and it may 

not be exercised beyond these limits.25 

 

23. If the Tribunal were to find that it has jurisdiction to decide the issue of 

nationality, a closer analysis reveals that the integration has occurred in conformity 

with international law. It is submitted that Fairyland has always been a part of 

Euroasia,26 or that if it was once part of Eastasia, it has now successfully seceded and 

integrated as part of Euroasia, by rightful exercise of self-determination. In both cases 

the Claimant has acquired Euroasian nationality. 

 

24. Fairyland has historically belonged to Euroasia.27 Following the 2014 

referendum,28 its factual status has been merely aligned to its legal one. The 

‘annexation’ (sic29) by Eastasia in 1914, as the term itself reveals, occurred in breach 

of international law, and was thus invalid ab initio. 

 

25. Pursuant to the legal construct view, sovereignty is created and regulated by 

law.30 Recognition given by the international community through the Peace Treaty of 

191831 does not alter the original invalidity: in conformity with the Lotus principle, 

States are free within the law but cannot find legal solace should they step outside it.32 

Further, it is widely acknowledged that recognition is merely declaratory, and does 

not have constitutive effect in matters of state secession.33 This has been codified in 

                                                 
23 Schreuer, Consent to Arbitration. 
24

 Monetary Gold, [32]. 
25

 East Timor[100]-[105]; Nicaragua v USA [430]-[431]; Phosphate Lands [255]-[262]; CMS [42]; Daimler 

[50]; Jan de Nul [65]-[68].  
26

 PO No.3, [9]. 
27

 Ibid. 
28

 SUF, [14]. 
29

 Ibid. 
30

 Koskenniemi, 231. 
31

 PO No.3, [9]. 
32

 The SS Lotus, [46]-[47]. 
33

 Deutsche Continental, No.5; Aaland Islands case, 8; Badinter Commission in the Kosovo. In academia, e.g., 

J. Crawford, The Criteria for Statehood in International Law, 93-182; 97, 101-103, 182; also Crawford, The 

Creation of States in International Law, 24. 
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international agreements like the Montevideo Convention.34 If accepted, the notion 

that a new State’s legal rights are contingent on recognition would entail, for example, 

that a new State can simultaneously exist in relation to some States but not to others. 

Also the recognition by Euroasia was invalid, as it was given under state of duress,35  

its forces being severely incapacitated by the war.36 

 

26. The breach by Eastasia gave rise to somewhat muted reactions at the time,37 a 

time when, however, a ravaging global conflict had just ended. States can maintain 

sovereignty even after decades of inactivity.38 In the present case, however,  no such 

inactivity can be registered: peace being restored, Euroasia consistently opposed the 

unlawful annexation and gained support in its claims by part of the international 

community.39  In Clipperton Island, the absence of effective administration by France 

over Clipperton Island for three decades after sovereignty was acquired over the 

Island did not imply France’s intention to forfeit sovereignty.40 Pursuant to the 

political will freely expressed by the Fairyland peoples on occasion of the 

referendum, the effects of the breach committed by Eastasia have been brought to an 

end.  

 

27. If the Tribunal finds that Fairyland had been acquired by Eastasia in 1918, the 

Claimant submits in the alternative that Fairyland has successfully seceded from 

Eastasia with the majority vote cast at the referendum by the people of Fairyland, as 

has occurred on multiple occasions in the past.41 The region has belonged to Eastasia 

only formally; this mere situation of fact cannot stand in the way of the right to self-

determination by the Fairyland people. The Claimant submits that Fairyland’s 

historical roots, the fact that the locals are native Euroasian-speakers and the sense of 

unity with the people of Eurasia (demonstrated, for example, by the fact that 

                                                 
34

 Montevideo Convention, Art.3. 
35

 Prosecutor v. Erdemovic, [55], [66], [72], [75], [88]. 
36

 PO No.3, [9]. 
37

 Ibid. 
38

 Sovereignty over Pedra Branca [275]-[276]. 
39

 SUF, [16]. 
40

 Clipperton Island, 394. 
41

 Western Sahara,; see also the case of the breakdown of the Soviet Union: most of the constituent republics 

held referenda when seceding. 
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deliberations of the Euroasian Parliament on the Government’s proposal to intervene, 

including discussion of the Fairyland letter of 23 January 2014 requesting Euroasia’s 

assistance, were broadcasted on Euroasian public television42) are indisputable 

evidence of a legal right to self-determination. 

 

28. Consent is the necessary condition for political obligations to exist vis à vis 

the governed. Any group that has not given its consent has a right to secede, and 

either form its own political unity or adjoin that of another sovereign state.43 There 

could be no clearer evidence of this political will than the result of the referendum: 

the very essence of democracy, intended as government of the people, would be 

relinquished. Coessential to this model of government is the right of minorities to find 

political expression within a State (internal self-determination), and become 

independent  by means of remedial secession when there is a serious discrepancy with 

that State to the extent of impeding cultural and political identification (external self-

determination).44 There are three potential circumstances in which external self-

determination may be considered: decolonialisation, denial of fundamental human 

rights and in case of alien domination.45 The present case is a clear example of the 

third category.46 

 

 

29. Therefore, secession has occurred in the rightful exercise of self-determination 

by the Fairyland peoples. The existence of the right as part of international law is 

consistently acknowledged by legal sources.47 Although the contours of the right to 

self-determination are contended, the better view is that it is part of customary 

                                                 
42

 PO No.2, [3]. 
43

 Lea, 183. 
44

 Principle 5(7), Friendly Relations Declaration; UNGA, A/Res/50/49, [1];  The Aaland Islands Question, 28; 

Katangese Peoples’ Congress v. Zaire [6]; Reference re Secession of Quebec, [134]- [136]; Dugard & Raič, 

103-104, 137. 
45

 Reference re Secession of Quebec, [133]. 
46

 Principle 5(7), Friendly Relations Declaration. 
47

 Among others: Arts.1(2) and  55 UN Charter; Arts.73(b) and 76(b) UN Charter (albeit implicitly); UNGA 

Res., e.g. the Colonial Declaration (clause 2) and the Declaration of Principles annexed to Res.2625 (XXV); 

UNSC Res.183;  Common Art.1 ICCPR; ICESCR. The UNGA resolutions are not binding as such, 

nevertheless, they constitute authoritative evidence of State practice, essential to the establishment of customary 

international law. The right to self-determination commands substantial academic support. 
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international law48 and as a fundamental right49 with universal characteristics,50 not 

necessarily limited to decolonialisation claims.51  The requirement to external self-

determination, namely that there be a “peoples which is a majority within an accepted 

political unit”,52 has been met by Fairyland. Minorities can constitute a “people” 53 if 

they are a distinct ethnic group, or share common characteristics.54 A narrow 

interpretation of “people” would be inconsistent with the universality of the principle 

of self-determination.55 The objective requirement to identify “peoples” (an ethnic 

identity liked by a common history, added to the shared language) and the subjective 

requirement (a group sense of identity) are both met.56 

 

30. The right explicates erga omnes effects, and therefore should be respected by 

the entire international community.57 Hence, Oceania is compelled as a matter of 

international law to recognise the effects of its exercise, one of which is the possibility 

for the Claimant to rely on the Euroasia BIT as a national of Euroasia. Therefore, the 

Tribunal is jurisdictionally competent to decide the present dispute, pursuant to the 

principle of competence competence.58 

 

 

31. This outcome is bolstered by two additional considerations, i.e. the 

effectiveness of Fairyland’s secession and the consent of Eastasia. On the one hand, 

the criterion of effectiveness is key to the test of secession:59 it cannot be disputed that 

Fairyland has for nearly three years been de facto - in addition to de iure - part of 

Euroasia. Fairylanders, such as the Claimant, have renounced to Eastasian nationality 

                                                 
48

 Western Sahara, [31]-[33]; East Timor [102].  
49

UNGA, A/RES/42, 43. 
50

 UN Doc. A/C.3/SR.364, [17]; UN Doc.A/C.3/SR.644, [1]; UN Doc.A/C.3/SR.699 [12]-[13] (New Zealand), 

[31] (Lebanon).  
51

 Continued Presence of South Africa in Namibia [52]; Western Sahara, [54]-[59]; Beran; Nanda. 
52

 Higgins, 104. 
53

 Construction of a Wall, [118]. 
54

 UNESCO SNS-89/CONF.602/7; Greco-Bulgarian Communities, AO [4], [21]. 
55

 UNGAOR (A/C.3/SR.446) [31]; UNGAOR (A/C.3/SR.657) [12]. 
56

 Nanda, 83. 
57

 Barcelona Traction [31]-[32]. 
58

 Redfern & Hunter, 300. 
59

 A view shared by those who doubt the customary law character of the right to self-determination: e.g. 

Eastwood, 312-313. 
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in order to become Euroasian, pursuant to the Euroasia Citizenship Act.60 The 

exercise of possession during this time by Euroasia, acting as sovereign, has been 

peaceful, uninterrupted and public.61 

 

32. Secession without consent of the predecessor State is historically a rare 

occurrence:62 the present case is no exception to the trend. Indeed, Eastasia has 

impliedly given its consent to Fairyland’s secession, by failing to protest in a 

sufficiently positive manner. From the very beginning, it has hardly opposed the 

movement of reunification. It has, after several days’, limited its protests to mere 

verbal declarations,63 which could have well answered to concerns for its domestic 

political situation rather than amounting to a sign of international contestation. Use of 

force out of self-defence does not fall under the customary law prohibition64 and is a 

legitimate reaction to an unlawful conduct by another state. To avoid using military 

force, Eastasia could have referred the matter to peaceful dispute settlement means, 

such as international adjudication. Through its inaction, Eastasia has impliedly 

acknowledged that Fairyland’s secession and unification to Euroasia have occurred 

rightfully, relinquishing control over Fairyland.65 

 

33. This conclusion is supported by the reaction - or lack thereof - of the 

international community through its competent organs. The UNSC is authorised by 

Art. 39 UN Charter to intervene in case of any “threat to the peace, breach of the 

peace, or act of aggression”.66 No such intervention has followed Fairyland’s 

secession and integration to Euroasia. Although the UNSC has not officially endorsed 

the secession, it has not taken any measures nor adopted any recommendations 

pursuant to Art. 39.67 By arguing a contrario, it follows that the UNSC does not 

consider the Euroasian intervention as an unlawful threat to international peace and 

                                                 
60 PO No.3, [8] 
61

 Fauchille, 760-761; Johnson, 343. 
62

 Kosovo (Switzerland), [70], (Latvia), [26], (Cyprus), [153]. 
63

 SUF, [14]. 
64

 Art.20 UN Charter. 
65 Armed Activities [293], upturning its precedent in Phosphate Lands, [12]-[21]; Slomanson,  256. 
66

 Art.39 UN Charter. 
67

 PO No.2, [3]. 
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security. 

 

34. The Euroasia BIT is applicable to the inhabitants of Fairyland as constituent of 

Euroasia: unless a different intention appears from the treaty or is otherwise 

established, a treaty is binding upon each party in respect of its entire territory.68 

Pursuant to the moving treaty-frontiers rule, when part of the territory of a State 

becomes part of the territory of another State, the treaties of the predecessor State 

cease to be in force and the treaties of the successor State are in force in respect of the 

territory from the date of the succession of States.69  

 

35. There are two requirements to be met in order for the principle to apply. 

Firstly, the legality of the succession of the region: as shown above, integration has 

occurred in conformity with international law. Secondly, application of the rule is 

excluded if it is incompatible with the object and purpose of the treaty or it would 

radically change the conditions for its operation.70 Clearly, this is not the case: the 

Euroasia BIT has been concluded between Oceania and Euroasia, and territorial 

issues with third states, such as Eastasia, are wholly irrelevant to its terms. The VCLT 

and the VCST have been ratified by both Contracting Parties.71 Thus, the above 

principles are incontestably applicable. With Fairyland’s integration in Euroasia, the 

Eastasia BIT has ceased to be in force and has been automatically substituted by the 

Euroasia BIT.  

 

36. The Respondent may wish to argue that Fairyland did not have the authority to 

determine its political status through a referendum, given that the Eastasian 

constitutional order does not attribute this competence to regions.72 This view is 

misconceived: matters of self-determination cannot be within the domestic 

jurisdiction of the metropolitan State. Thus, it is of no consequence that the Eastasian 

constitutional order considers the referendum invalid. The Eastasian Constitution 

cannot be relied on as the only legal ground to determine the powers of Fairyland. 

                                                 
68

 VCLT, Art.29. 
69

 VCST, Art.15. 
70

 Ibid. 
71

 PO No.2, [8]. 
72

 PO No.2, [2] 
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The issue falls outside and beyond the mere domestic sphere, and occupies its place 

on the international law plane. To argue otherwise would amount to deny recognition 

to claims by minority groups within a State, or, differently put, to justify dictatorship 

of the majority. 

 

37.  Fairyland’s successful secession from Eastasia entails that the former has the 

right to choose its international political standing.73 It expressed its will through the 

competent authorities in a clear manner, by letter dated 23 January 2014 to the 

Euroasian government.74 Thereby, it has become Euroasian territory and its 

inhabitants have become Euroasian nationals. 

 

 

38. Consequently, the Claimant has acquired Euroasian nationality, 

notwithstanding the fact that Eastasia does not consider his renunciation valid. 

Euroasian authorities have provided him with a Euroasian passport and identity 

card.75 Additionally, the Eastasian refusal to acknowledge renunciation is unjustified: 

the Claimant has duly notified his will to renounce to Eastasian nationality, with 

prompt notification76 using the available means of communication. Any other 

formality required by the Eastasian Citizenship Law is either excessively burdensome 

or unclear, and can at any rate be rectified with retroactive effect. 

 

39. Finally, the Respondent may wish to argue that in order for the Tribunal to be 

competent, the Claimant should have had Euroasian nationality at the time of the 

investment. This argument is unfounded whether one accepts that Fairyland has 

always been part of Euroasia, or that it has only successively been integrated in 

Euroasia. In the first case, it is evident that the Claimant has never been a national of 

Eastasia, and has conversely always been Euroasian. Thus, the Claimant would meet 

the test of nationality from the time of his investment in 1998.77 In the second case, 

                                                 
73

 Friendly Relations Declaration, Art.V(1). 
74

 SUF, [14]. 
75

 PO No.2, [4]. 
76

 The email was sent by Claimant the day following the declaration of integration of Fairyland to Euroasia: PO 

No.3, [2].  
77

 SUF, [2]. 
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and more generally, the Claimant stresses that the Euroasia BIT does not at any point 

require nationality at the time of the investment, nor that this requirement may be 

inferred from other legal sources. Under the ICSID Convention, for example, an 

investor is required to be a national both at the time of consent to arbitration and at the 

date of registration.78 Even if this double requirement were generally applicable  - 

which it is not - Claimant would comply. However, Claimant stresses that the only 

requirements applicable are those contained in Art. 1(2) Euroasia BIT, namely, that 

the investor have the nationality of the Contracting State in accordance with its laws, 

and that the investor make an investment in the territory of the other Contracting 

Party.79 As shown above, the Claimant has met both requirements. 

 

(b) Jurisdiction ratione temporis 

40.  Art. 11 Euroasia BIT provides that the  

 

provisions of this Agreement shall not apply to claims arising out of events occurred, or to 

claims which had been settled, prior to its entry into force.80  

 

The Euroasia BIT has entered into force on 23 October 1995;81 the Claimant has 

made his investment in 1998, three years after.82 Therefore, the Tribunal is 

undisputedly competent ratione temporis over the present claim. 

 

(c) Jurisdiction ratione materiae  

(1) The “clean hands” doctrine is not applicable  

 

41. As argued above the Claimant is a Euroasian citizen and the tribunal has 

jurisdiction pursuant to the Euroasian BIT. Therefore, the Respondent cannot rely on 

Article 1(1) Eastasia BIT. 

 

                                                 
78

 Art.25(2)(a) ICSID Convention. 
79

 Art.1(2) Euroasia BIT. 
80

 Art.11 Euroasia BIT. 
81

 Exhibit C1. 
82

 SUF, [2]. 
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42. There is no legality clause in the Euroasia BIT. However,  it is well 

established that a tribunal may read into a BIT an implied condition that the 

investment be made in accordance with the host state laws.83 When an investor has 

violated the host state laws, then a tribunal may find the case inadmissible.84  

 

43. The recent case of Yukos, the tribunal held that it would be against 

international public policy and the principle of nemo auditor propriam turpitudinem 

allegans to protect an investment made under fraudulent representation.85 However, 

the tribunal also held that there was “no reason to deny jurisdiction to an investor who 

had breached the law in the course of the investment.”86 This decision follows the 

jurisprudence laid out in Hamester87 and Niko88.  

 

44. The allegations of unclean hands the Respondent make are with regards to the 

circumstances in which Rocket Bombs obtained its environmental license. This 

acquisition was not part of the establishment phase of the investment, in which the 

Claimant bought shares in the company. During this period, there are no doubts as to 

the Claimant’s compliance with the laws of the Republic of Oceania. Therefore the 

establishment of the investment was not marred by any form of illegality and so the 

tribunal cannot find the case inadmissible. 

 

45. If the tribunal were to find jurisdiction under the Eastasia BIT, the claimant 

submits that the investment would still be protected. The Eastasia BIT defines 

investment as:  

 

[E]very kind of asset directly or indirectly invested by an investor of one Contracting 

Party the territory of the other contracting Party in accordance with the laws and 

regulations of the latter.89 

                                                 
83

 Hamester [123-124]; Yaung Chi Oo Trading [58]; Fraport [328]; SAUR [306]. 
84

 Plama [130]-[146] 
85

 Yukos [1345]. 
86

 Ibid [1355]. 
87

 Hamester [124]-[127] 
88

Niko [474] 
89

 Art.1(1) Eastasia BIT 
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The key question here is whether or not the word “invested” refers only to the initial 

making of the investment or also includes the period in which the investment was 

carried out. In 2013, the tribunal in Metal-Tech undertook to make a decision on a 

similar issue. In this case the BIT protected only investments “implemented” in 

accordance with the host state’s laws and regulation. Here the tribunal concluded that 

in the context of the treaty the term was given to mean “established” rather than 

“established and carried out”.90   

 

46. The Claimant submits that the word “implemented” is a more ambiguous term 

than the word “invested. “Implemented” can mean “made, carried out, operated, 

completed, performed, carried out into effect”91 By contrast, the word “invested” in 

the past tense can only mean the acts of establishing an investment. This legality 

clause, therefore, does not exclude from the protection of the BIT legal investments 

marred by illegalities occurred after the initial investment was made. As argued 

above, the acquisition of the environmental licence happened after the shares in the 

company were bought and is not part of the establishment phase of the investment. 

Therefore, this investment must be protected under the Eastasia BIT and the Tribunal 

has jurisdiction over the dispute notwithstanding Article 1(1).  

 

47. Finally, the Tribunal should not examine the allegations of bribery and 

“unclean hands” at the merits phase as the doctrine of “clean hands” is not a 

“general principle of law” within the meaning of Article 38(1)(c) ICJ statute. The  

Yukos case denied that the “clean hands” doctrine is a “general principle of law”, 

based on an extensive review of international law cases which did not find a single 

majority decision that applied the doctrine in this capacity.92 Therefore, the Tribunal 

may not examine the Respondent’s allegations of unclean hands under this last 

framework. 

 

                                                 
90

 Metal-Tech, [193]. 
91

 Ibid, [187]. 
92

 Yukos [1362]-[1363]. 



 Team Alias: Tarazi 

16 

48. Even if the Tribunal were to find that it could examine this issue at the merits 

stage, the environmental licence did not in itself add value to the shares of Rocket 

Bombs. It was not until Peter Explosive secured a contract with the Euroasian 

Ministry of National Defence that production resumed and the company prospered.93 

There have been no allegations of illegality made towards this contract or any 

subsequent contract made by the company. Therefore, the damages award should not 

be reduced even if the tribunal finds that the Claimant did not have clean hands at the 

time of acquiring the environmental license. 

 

 

(2) The standard of proof has not been met 

49. In the alternative, should this Tribunal find that the doctrine of “clean hands” 

is engaged in any of the three forms examined above, the Claimant submits that the 

Respondent’s evidence has not met the standard of proof required to make a decision 

on corruption. In order for the doctrine of “clean hands” to be engaged it must first be 

proven that the accused party does indeed have unclean hands.94 

 

50. The Hamester tribunal emphasized that decisions with regards to allegations 

of bribery or corruption should only be made “on substantiated facts, and cannot base 

itself on inferences”.95 This was reiterated by the tribunal in Niko.96 The evidence 

offered by the Respondent can be summarised as: a meeting with a government 

official closely connected with the agency who granted the Claimant an 

environmental license despite non-compliance, a conviction of bribery against that 

official, and the naming of Peter Explosive as a part of a non-prosecution agreement. 

 

51. More than one rule has been applied in international arbitration concerning 

standards of proof.97 The common law standard of proof required in civil cases is the 

“balance of probabilities” and under civil law requires “inner conviction; of the 
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adjudicator”.98 International arbitration usually relies on the former, however, for 

more serious allegations tribunals have been known to demand “clear and 

convincing” evidence in line with US law.99 

 

52. Corruption is one such serious allegation. The Westinghouse tribunal directly 

addressed the issues of standards of proof necessary to prove corruption, finding that:  

 

fraud in civil cases must be proved to exist by clear and convincing evidence 

amounting to more than mere preponderance, and cannot be justified by a mere 

speculation. This is because fraud is never lightly to be presumed (…).100  

 

This standard was accepted by the Himpurna tribunal101 and in ICC Case No.6401. 

Some cases have even considered a criminal or near criminal standard of proof is 

required. For example, both the ICC Case No.5622 and the ICC Case No.5622 

(Hilmarton) found that ‘bribery has not been proved beyond doubt’. In international 

investment arbitration, the case of EDF balanced both the difficulty in proving 

corruption and the seriousness of the allegation made and found that a high standard 

of proof was appropriate.102 

 

53. The evidence submitted by the Respondent to the Tribunal does not satisfy 

any of these tests.103 The Respondent has not provided any evidence of suspect 

payments as in cases such as World Duty Free104 and Niko105. Except for the witness 

statement from the President of the National Environmental Agency (“NEA”), there is 

no evidence that a corrupt agreement was settled between the President himself and 

the Claimant during the meeting in July 1998. This witness statement is not impartial 

nor credible and so should not be relied on by the Tribunal. Corruption claims have 

                                                 
98
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100
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101
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103

 IBA Rules, 15. 
104

 World Duty Free, [66]. 
105

 Niko [6]. 
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been successful in four cases where witnesses have testified to corruption. However, 

on all four cases the statements have been admissions or confessions from witnesses 

who had an interest in the success of the claimants’ claim, such as the claimants 

themselves,106 an officer of the claimant,107 or the claimants’ chairman and CEO.108 

By contrast the NEA President is a former agent of the host state and will receive 

immunity from prosecution for making these allegations. His witness statement is not 

impartial, therefore the Tribunal may not rely on this evidence alone to make a 

finding of corruption against the Claimant. 

 

54. The fact that an Environmental Licence was awarded to Rocket Bombs before 

its compliance with the Environmental Act 1996 does not prove that the NEA 

President was bribed by the Claimant. There are many reasons why the NEA may 

have chosen to give an Environmental License despite non-compliance with the 1996 

Act. The Claimant has presented the Tribunal with evidence of the wealth and 

prosperity that Rocket Bombs has brought to the town of Valhalla and the long term 

plan for modernisation which brought the production in compliance with the 1996 Act 

in January 2014.109 Therefore, it cannot be said that the meeting with the NEA 

President and the subsequent award of the environmental licence is proof that the 

Claimant engaged in acts of bribery. 

 

55. In most investment arbitration the burden of proof falls on the party who 

wishes to rely on the facts that need to be proved.110 There has been no case where a 

tribunal has shifted the burden of proof. The statements made in Metal-Tech which 

endorsed shifting the burden of proof once a prima facie case was made out are 

obiter.111 Likewise, despite initially approving burden shifting the tribunal in ICC 

case No.6497 did not actually apply it to the case.112 To allow the burden of proof to 

be shifted in this case would set a dangerous precedent which would go against 
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established principle. Furthermore, the Respondent has not provided sufficient 

evidence to establish a prima facie case for corruption and so the burden of proof 

should not be shifted in any case. 

 

 

 

II - THE CLAIMANT NEED NOT COMPLY WITH THE PRE-ARBITRAL 

REQUIREMENTS PROVIDED BY ARTICLE 9 EUROASIA BIT  

 

56. Article 9 Euroasia BIT requires the Claimant to try to settle the dispute 

amicably and to litigate before the Oceanian courts during twenty-four months before 

initiating arbitration.113 

 

57. The Claimant was not obliged to initiate proceedings in the Oceanian courts 

before filing its request for arbitration due to the wording of the clause, the 

ineffectiveness of the proceedings and the impossibility to fulfil this requirement 

given the Oceanian national law.114  

 

58. Having complied with the amicable settlement provision, the Claimant was 

entitled to directly initiate arbitration by relying on Article 9(5) Euroasia BIT. Indeed, 

he notified the Oceanian Ministry of Foreign Affairs of his dispute with Oceania and 

of his intention to arbitrate in case of failure to negotiate on 23 February 2015.115 In 

absence of an answer, the Claimant initiated arbitration on 11 September 2015.116 

Furthermore, it is undisputed between the Parties that the Claimant complied with the 

requirement of Article 8(1) Eastasia BIT117 worded the same as Article 9(1) Euroasia 

BIT. 

 

                                                 
113

 Art.9(2)-(3) Euroasia BIT.  
114
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59. The requirement to resort to the Oceanian courts is not mandatory since the 

dispute "may be submitted" to them.118 This wording means that the Claimant was 

under no obligation to bring the dispute before the domestic courts.119 A contrario, the 

term "shall" is "indicative of an ‘obligation’ – not simply a choice or option".120 

 

60. Furthermore, the requirement to initiate domestic proceedings in Oceania is 

ineffective. Indeed, it is unlikely that the Oceanian courts will solve the dispute in two 

years and set aside the Executive Order due to the Oceanian Constitutional Tribunal's 

deference to the executive branch.121 Besides, the chance to have the dispute 

effectively resolved through the Respondent's courts must be a real one.122 Facing a 

theoretical and ineffective opportunity, the  Abaclat tribunal held that non-compliance 

with the eighteen-month local litigation requirement does not preclude arbitration and 

deciding otherwise would be unfair.123 Furthermore, this requirement is useless, the 

time period, usually comprised between three months and two years, being "too short 

to yield a meaningful result".124 

 

61. Further, Oceania has made impossible to fulfil the twenty-four months in 

domestic courts requirement. Indeed, in accordance with Oceanian national law, 

domestic courts cannot adjudicate claims directly brought under international 

treaties.125 Besides, BG Group recognised the absurdity to construe the litigation 

requirement as "an absolute impediment to arbitration"126 when access to domestic 

courts is unilaterally restricted by the respondent. Thus, the Claimant is excused from 

the obligation to comply with the litigation requirement. 
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III - THE CLAIMANT MAY RELY ON ARTICLE 3 EUROASIA BIT TO 

INCORPORATE THE PROVISIONS OF ARTICLE 8 EASTASIA BIT 

 

62. Alternatively, should this Tribunal find the litigation requirement compulsory, 

the Claimant can invoke the MFN provision in Article 3(1) Euroasia BIT to 

incorporate Article 8 Eastasia BIT, which does not contain it.127 Instead, the Eastasia 

BIT permits direct recourse to arbitration after failure of the attempt to reach an 

amicable settlement during six months.128 It is already accepted that the Claimant has 

complied with Article 8(1) and (2) Eastasia BIT.129 

 

63. Article 3(1) Euroasia BIT provides that:  

 
Each Contracting Party, shall, within its own territory, accord to investments made by 

investors of the other Contracting party (...) a treatment that is no less favourable than 

that accorded (...) to investors from third-party countries.130 

 

64. While the Euroasia BIT was concluded in 1995, the Eastasia BIT was signed 

in 1992131. This chronology should not be considered a bar as to the invocation of the 

provisions of the latter. In Bayindir, even though the tribunal imported a fair and 

equitable treatment obligation from a later third-party treaty, it recognised that 

chronology in itself does not prevent the importation of an obligation from another 

BIT through the use of an MFN clause.132 Besides, the tribunal chose to apply the later 

provision and not the provision that pre-dates the MFN clause, after noticing the close 

similarity between the two.133 Consequently, the Eastasia BIT, although concluded 

before the Euroasia one, can be relied on by the Claimant to incorporate its more 

favourable provisions in the latter.  
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a) The case-law ruling against an extension of the MFN clause to dispute settlement is 

irrelevant in this case.  

65. Although tribunals ruled against the application of MFN clauses to dispute 

settlement,134 this trend does not affect the present claim. Gabrielle Kaufmann-

Kohler, comparing the Maffezini135 and Plama136 decisions, highlighted that the use of 

MFN provisions to bypass waiting periods and admissibility requirements is accepted, 

whereas their use to replace dispute settlement mechanisms is not.137 Moreover, the 

claimant still has the right to initiate arbitration proceedings after an attempt to 

resolve the dispute through the national courts of the Host State, this pre-arbitral step 

being "a costly ritual that serves no purpose except to delay arbitration"138. Indeed, in 

the present case, the Claimant is authorised to initiate arbitration proceedings, but 

only after the expiration of a two-year period before the Oceanian courts.139 

Furthermore, while refusing the application of MFN clauses to dispute settlement 

provisions, the Plama tribunal noted that it understood a tribunal's attempt to 

overcome this "curious" and "non-sensical" litigation requirement140.  

 

66. The application of the MFN clause to procedural provisions in this case does 

not purport to create any new right. The Hochtief tribunal stated that the MFN clause 

relates to the manner under which an investor is treated when exercising its rights 

resulting from the BIT, but it does not aim to give the investor new rights141. Besides, 

the requirement to resort to national courts before requesting arbitration relates to "the 

treatment of investors when exercising their rights in relation to dispute settlement" 

and is not "a distinct right."142 Indeed, Respondent’s consent to arbitration being 

already expressed in the basic treaty, reliance on a third-party treaty to bypass this 

requirement would just permit to reach the same position, but "more quickly and more 
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cheaply, without first pursuing litigation".143 This interpretation was then endorsed in 

Garanti Koza considering international arbitration as a "right" to complain and that in 

the case at issue there was no need to create it.144 Oceania consented to arbitration in 

Article 9 Euroasia BIT but made it dependent to the initiation of proceedings in 

domestic courts.145 The Euroasia BIT Preamble also indicates consent to international 

arbitration by acknowledging its importance to enforce investor's rights and 

recognising dispute settlement as part of the protection offered to investors. 

Therefore, the right to arbitration being already provided by Oceania, the Claimant 

does not purport to create a new right but only to modify the conditions of its exercise 

by relying on Article 8 Eastasia BIT.  

 

b) The wording of the MFN provision indicates the Contracting Parties' intention to 

extend the MFN clause to dispute settlement.  

67. The dispute settlement provisions of Article 9 Euroasia BIT are within the 

scope of the MFN clause of the same BIT. Even though the extension to dispute 

settlement provisions is not expressly provided for in Article 3(1) Euroasia BIT, 

Maffezini concluded that these “are inextricably related to the protection of foreign 

investors" and thus held them within the scope of MFN obligations.146 This was then 

reiterated in Siemens which, after noticing that the MFN obligation at issue relates to 

"treatment" and "activities related to the investments", as is the case in the Euroasia 

BIT147, held that these phrases were "sufficiently wide to include settlement of 

disputes."148 Tribunals added that there is no doubt that dispute settlement is an 

“activity in connection with investments"149 and "a fundamental part of the 

‘treatment’ or protection owed to investors"150. Finally, the Impregilo tribunal noted 

that when the phrases "all matters" or "any matters" are used in an MFN clause, 
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tribunals normally consider that it applies to dispute settlement151. Therefore, Article 

3(1) Euroasia BIT, using the sentences "activities related to such investments", "other 

investment matters regulated by this Agreement" and "treatment" to define the scope 

of the MFN obligation,152 is applicable to dispute settlement in accordance with the 

jurisprudence. 

 

68. Then, the Claimant was treated less favourably than the Eastasian investors. 

The MFN clause of the Euroasia BIT provides that the Contracting Parties shall offer 

"treatment no less favourable" to the one accorded to third-parties.153 This same BIT 

requires the investor to litigate in domestic courts before acceding to arbitration,154 

while the Eastasia BIT does not have such a requirement.155 Tribunals decided that 

access to international arbitration immediately after the expiration of the negotiation 

period was a more favourable level of protection than resorting to national courts156, 

the local litigation requirement being a "formalistic, futile and excessively onerous 

step"157. They also emphasised that "a system that gives a choice is more favourable 

to the investor than a system that gives no choice" adding that this affirmation does 

not require to assess the quality of the national courts.158 Therefore, a compulsory 

requirement to address the dispute before the Oceanian courts is less favourable than 

an option offered to the Claimant to go to arbitration. 

 

69. Although the MFN treatment obligation applies within the territory of the 

Contracting States159, this territoriality requirement does not affect its application to 

procedural provisions. In Impregilo, the tribunal decided that while the phrase “within 

its own territory” is a limit to the application of the MFN clause, it did not exclude 
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dispute settlement160. Besides, the international nature of arbitration is irrelevant since 

it has no impact on the "intra-territorial character" of the Respondent's conduct161. 

 

70. Then, dispute settlement is not included in the exceptions provided for in 

Article 3(2) Euroasia BIT. In the Suez cases, it was held that failure to exclude the 

dispute resolution provisions from the scope of the MFN obligation indicates that it is 

applicable to dispute settlement162. Besides, the National Grid tribunal, after noticing 

that dispute settlement was not explicitly excluded from the scope of the MFN clause, 

applied the principle of expressio unius est exclusio alterius163, according to which 

implication of further exceptions is precluded by the presence of express 

exceptions.164 

 

71. Finally, the general wording of the MFN clause does not prevent its 

application to specific provisions such as dispute settlement ones. The Garanti Koza 

tribunal, recognising the general nature of the MFN treatment obligation due to its 

broad scope of application,  held that this clause would be ineffective “if it could 

never be used to override another provision of the treaty."165  

 

c) The dispute settlement provision does not reflect a matter of Oceanian public policy  

72. Although the Maffezini tribunal recognised that MFN clauses cannot be used 

"to override public policy considerations" fundamental for the Contracting Parties166, 

the twenty-four months litigation requirement does not reflect such considerations for 

Oceania. After an assessment of the treaty practice of the Host States concerned, 

tribunals found that this requirement being not present in all of their BITs167, it was 

not "a "sensitive issue" neither an "essential part” of the State’s consent to 
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arbitration168. The Eastasia BIT does not require the Claimant to go to the Oceanian 

courts before initiating arbitration.169 Thus, this is not a matter of public policy for 

Oceania. 

 

73. Furthermore, while the Maffezini tribunal ruled that the MFN clause cannot be 

used to bypass an exhaustion of local remedies rule, it recognised that the local 

litigation requirement during a certain period of time is not such a rule170. Indeed, this 

requirement does not require the local remedies to be exhausted but only “the passing 

of time or the persistence of the dispute after a decision by a court."171 

 

 

d) Relevance of the distinctions between substantive - procedural protections and 

jurisdiction - admissibility on the claim at issue.  

74. As a matter of principle MFN clauses can apply to procedural provisions. 

Maffezini172 was the first decision to extend the protection of an MFN clause to 

dispute settlement. In Gas Natural, the tribunal stated that unless agreed otherwise by 

the Contracting Parties, MFN provisions apply to dispute settlement173. Recently, this 

position has been endorsed in Venezuela US.174 Furthermore, in RosInvest,175 the 

tribunal recognised that MFN clauses having an effect on substantive protections, it 

sees no reason why this effect should not be accepted for procedural protections. 

Indeed, dispute settlement provisions in BITs are "an integral part of the investment 

protection regime"176 and access to international arbitration being "fundamental", 

there is no authority to say that an MFN clause is limited to substantial obligations177. 
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75. The Claimant seeking to bypass the local litigation requirement during twenty-

four months before initiating arbitration, his objection is related to the admissibility of 

the claim178. Besides, the Hochtief179tribunal reminded the distinction between the 

concepts of jurisdiction and admissibility. While jurisdiction is "an attribute of a 

tribunal" for which defects cannot be cured, admissibility is "an attribute of a claim" 

that can have its defects cured by acquiescence or waived. It then concluded that the 

litigation requirement relates to the "manner in which the right to have recourse to 

arbitration must be exercised" and thus concerns the admissibility of the claim, 

having no impact on the Tribunal’s jurisdiction. Accordingly, non-compliance with 

this requirement can be cured. Furthermore, in Teinver180, the tribunal endorsed the 

analysis adopted by UNCTAD regarding the categorisation of such an objection. In its 

report on MFN clauses, UNCTAD classified as "admissibility requirements", the use 

of an MFN clause to bypass a requirement - procedural in nature - conditioning the 

access to international arbitration. While the category under the heading "scope of 

jurisdiction" relates to an attempt to enlarge this latter under the applicable BIT181. 

UNCTAD then added that tribunals are normally favourable to apply MFN clauses to 

admissibility requirements.  

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
178

 Hochtief, [96]; Teinver, [172]; Loewen, [149]. 
179

 Hochtief, [90-96].  
180

 Teinver, [169-172].  
181

 UNCTAD, MFN Treatment, 66-67.  



 Team Alias: Tarazi 

28 

CONCLUSION ON JURISDICTION 

 

76. The Tribunal has jurisdiction over the present dispute under the Euroasia BIT, 

as the Claimant has Euroasian nationality. Therefore, the Respondent cannot rely on 

Article 1(1) Eastasia BIT. Although a legality clause can be read into Euroasia BIT, it 

does not mean the investment is unprotected as the alleged illegality took place after 

the establishment of the investment. In any case, there is insufficient proof to satisfy 

the high standard required in cases of corruption.   

 

77. The Claimant attempted to reach an amicable settlement. The requirement to 

submit the claim to the Oceanian courts during twenty-four months before proceeding 

to arbitration is optional and ineffective. Thus, the Claimant is excused from not 

having complied with it. Alternatively, if the Tribunal found this requirement 

compulsory, it can nonetheless be bypassed through the use of the MFN clause of the 

Euroasia BIT permitting the incorporation of the more favourable provisions of 

Article 8 Eastasia BIT.  
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PART TWO: MERITS 

 

I – THE RESPONDENT HAS VIOLATED ARTICLE 4(1) OF THE EUROASIA BIT 

BY UNLAWFULLY EXPROPRIATING THE CLAIMANT’S INVESTMENT  

 

78. Following the referendum held by the people of Fairyland and the integration 

of Fairyland into Euroasia, the Oceanian President issued an EO introducing a system 

of sanctions against persons engaged in certain sectors of the Euroasian economy, 

including the arms production sector, which included the Claimant’s company, 

Rocket Bombs.182 In fact, Rocket Bombs was the only affected company of the arms 

production sector of Oceania.183 The sanctions as part of the EO included a ban on 

business operations, suspension of existing contracts and made future contracts with 

the affected companies illegal.184 The EO caused a substantial decrease in the value of 

the Claimant’s shares in Rocket Bombs. Additionally, all contracts with entities 

operating in Oceania were terminated, causing complete standstill in Rocket Bombs’ 

arms production.185 Consequently, the Claimant’s company was unable to meet any of 

its contractual obligations towards entities from outside of Oceania. As a result of the 

Oceanian EO, the Claimant was neither able to conduct the business, nor sell his 

shares in the company.186 

 

79. The Claimant submits that the sanctions imposed on the Claimant as part of 

the EO by the Respondent constitute an unlawful and indirect expropriation of the 

Claimant’s investment in Oceania under the Euroasia BIT.  

 

a) The Respondent expropriated the Claimant’s investment indirectly.  

80. According to customary international law, a State is obliged to pay 

compensation where it expropriates the property of a foreign investor. This rule is 

also expressed by Article 4(1) Euroasia BIT, which provides that  
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investments shall not be directly or indirectly expropriated, nationalized or subject to any 

other measure the effects of which would be tantamount to expropriation or nationalization.  

 

The Claimant submits that the Respondent indirectly expropriated his investment by 

means of the EO.  

 

81.  For the Respondent to have indirectly expropriated the Claimant’s investment, 

a number of requirements, set out below, must be satisfied.  

 

(1) Attribution  

82. For a measure to be considered expropriatory it must be attributable to the 

State. In this case the EO was issued by the Oceanian President187 in the exercise of 

his executive powers as an organ of the state. Thereby, pursuant to Article 4(1) of the 

ILC’s Draft Articles on State Responsibility,188 the EO constitutes an act of the 

Respondent under international law. Although the ILC Articles are not an 

international treaty, they codify customary international law on attribution and as such 

have been widely applied in this regard. 

 

(2) Substantial deprivation of the investment 

83. Indirect expropriation focuses on the effect of the government measure on the 

foreign investment concerned.189 Although there may be no direct deprivation or 

taking by the state, arbitral tribunals have repeatedly held that: 

 

measures taken by a state can interfere with property rights to such an extent that these 

rights are rendered so useless that they must be deemed to have been expropriated, 
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even though the state does not purport to have expropriated them and the legal title to 

the property formally remains with the original owner.190 

 

84. This effects-based approach was recently confirmed in Mamidoil: 

 

expropriation describes a specific effect on property itself and not a damage inflicted to 

property. The effect can be a direct taking as it can be an indirect deprivation of one or 

several of its essential characteristics. These are traditionally defined by its use and 

enjoyment, control and possession, and disposal and alienation. If one of these 

attributes is affected, the resulting loss of value and/or benefit may lead to a claim for 

expropriation.191  

 

85. Thus, for indirect expropriation to occur, the government measure must 

amount to an indirect deprivation of one or several of the Claimant’s property’s 

characteristics. This approach has been followed by a considerable number of 

tribunals.192 Additionally, it has consistently been held that such indirect deprivation 

must amount to a “substantial” deprivation of the investment.193 Substantial 

deprivation includes the “lasting removal of the ability of the investor to make use of 

its economic rights”194,  

 

the negative effect of government measures on the investor's property rights, which does not 

involve a transfer of property but a deprivation of the enjoyment of the property195, as well as 

a state in which the investor is said to “no longer be in control of its business 

operation, or that the value of the business have been virtually annihilated."196 
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86. The Claimant submits that the heavy impact of the Respondent’s EO on the 

Claimant’s investment constitutes such “substantial deprivation”. Indeed, owing to 

the prohibition of contractual engagements, in addition to the export ban, the 

Claimant was deprived of the enjoyment of his investment, and stripped of the control 

of his business operations; consequently, the value of his business rapidly 

decreased.197 The Claimant’s rights which were indirectly and substantially 

expropriated by the EO are set out in the following sections.  

 

87. The question as to which rights and interests of the Claimant are included in 

the protection of Article 4(1) Euroasia BIT against expropriation depends on 

definition of investment in the Euroasia BIT, set out in Article 1(1). Generally, it 

tribunals have held that where the BIT affords protection against expropriation of 

“investments” as opposed to merely “property” or “property rights”, as in Article 4(1) 

Euroasia BIT, this indicates a broader understanding of the rights that may be 

expropriated.198  

 

88. The interpretation given by the Iran-US Claims Tribunal in Amoco is further 

evidence of the broad understanding given to the notion of rights. This tribunal 

explained that expropriation ‘may extend to any right which can be the object of a 

commercial transaction, i.e. freely sold and bought, and thus has a monetary value.’199 In the 

case of the Claimant, the EO clearly produced a substantial decrease in the value of 

his shares200 in Rocket Bombs.201 Additionally, the EO’s provision prohibiting others 

from engaging in professional and contractual relations202 with the Claimant and its 

company effectively deprived the Claimant of “claims to money and to performances 

under contracts having a financial value associated with the investment”.203  
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89. Furthermore, the  Pope & Talbot tribunal held that the “investment’s access to 

the [Respondent’s] market is a property interest subject to protection under Article 

1110”204 NAFTA, which prohibits expropriation under the NAFTA framework. Thus, 

regarding the present dispute, the Claimant has been indirectly expropriated of his 

property rights not only due to the loss of value in the company’s shares and the loss 

of contractual claims to money and performances associated with the investment, but 

also due to the loss of access to the arms’ dealing market owing to the inability to 

operate the business adequately.205 

 

90. Moreover, the tribunal in Corn Products,206 found  indirect expropriation 

where a state measure led to the deprivation the investment’s profit. The fact that the 

EO precludes the profitability of the Claimant’s investment amounts to another 

indirectly expropriatory measure attributable to the Respondent.  

 

91. Finally, preventing an investor, such as the Claimant, from selling their shares 

in the company has also been held to constitute a deprivation of the investment for the 

purposes of indirect expropriation.207 

 

92. The Claimant’s submission that deprivation of these rights constitutes  indirect 

expropriation of his investment is further supported by the recent award in Mamidoil. 

The tribunal held that indirect expropriation should affect the ‘essential 

characteristics’ of an investment, which are ‘defined by its use and enjoyment, control 

and possession, and disposal and alienation.’ 208 The Respondent’s EO affected the 

“essential characteristics” of the Claimant’s investment, resulting in a deprivation of 

the use and exercise of the above-listed rights inherent in his investment. 

 

93. Therefore, the EO’s sanctions indirectly expropriated the  Claimant’s 

investment in relation to the following rights: 
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- shares in the business, owing to the rapid decrease in their value; 

- contractual claims to money and to performances associated with the 

investment; 

- loss of access to the arms dealing market; 

- deprivation of profits expected from the investment; and 

- right to selling its shares in the investment, i.e. the company Rocket Bombs. 

 

94. Consequently, the Respondent’s EO has substantially deprived the Claimant’s 

investment of its value, use and the Claimant’s enjoyment of his rights arising from 

the investment. Therefore, an indirect expropriation of the Claimant’s investment 

under Article 4(1) Euroasia BIT has occurred.  

 

b) The expropriation of the Claimant’s investment by the Respondent was unlawful 

95. The Claimant submits that the Respondent’s indirect expropriation was 

unlawful, as the Respondent cannot defend its acts as a regulatory taking (1), the 

indirect expropriation is discriminatory (2) and the Respondent failed to pay prompt 

and adequate compensation (3) as required by Article 4(1) Euroasia BIT. 

 

(1) The Respondent’s actions cannot be defended as a “regulatory taking” 

96. The appropriate test in considering whether an unlawful indirect expropriation 

is present is the “sole-effect” doctrine. This test provides that:  

 

the effect of the governmental action on the investment is the only factor to be considered 

when determining whether an indirect expropriation has occurred.209  

 

This approach has been followed by a number of tribunals.210 From its application, the 

above-described substantial deprivation of the Claimant’s investment by the EO 

makes the indirect expropriation by the Respondent unlawful.  
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97. Alternatively, if the Tribunal were to apply the police powers doctrine, another 

test used to determine the legitimacy of an indirect expropriation, the Claimant 

submits that the Respondent has not satisfied the necessary requirements for the 

indirect expropriation to constitute a regulatory taking.  

 

98. The police powers doctrine has been set out by the Saluka tribunal, which 

imported the customary international law idea that a “deprivation can be justified if it 

results from the exercise of regulatory actions aimed at the maintenance of public 

order”211 into the determination of unlawful indirect expropriation. Thus, an indirect 

expropriation under this doctrine may be lawful where it is for a legitimate public 

aim.  

 

99. In the EO, the Respondent established that the integration of Fairyland into 

Euroasia constituted “an unusual and extraordinary threat to the national security 

and foreign policy of Oceania”.212  The objective of national security in response to 

the integration of Fairyland into Euroasia is not a legitimate public purpose that may 

justify the indirect expropriation of the Claimant’s investment. Indeed, the 

Respondent used the situation in Fairyland as a pretext for the EO, and the consequent 

expropriation of the Claimant’s investment. This is demonstrated by the fact that 

Fairyland’s integration into Euroasia posed no threat to the security of the Oceania. 

The people of Fairyland made use of their right to self-determination through the 

referendum and chose to re-integrate into Euroasia.213 Although Euroasian forces 

entered the territory of Fairyland, the integration of Fairyland was “bloodless and 

rather peaceful”.214  The legitimate use of the right to self-determination coupled with 

the peaceful circumstances of integration show that there was no threat to Oceanian 

national peace and security. Therefore, the EO lacks a legitimate purpose which may 

justify the indirect expropriation of the Claimant’s investment. Thus, under the police 

powers doctrine, the indirect expropriation is also unlawful. 

 

                                                 
211

 Saluka, [254].  
212

 EO, Preamble.   
213

 SUF, [14]. 
214

 Ibid.  



 Team Alias: Tarazi 

36 

100. However, if the Tribunal were to find that the EO’s objective constitutes a 

legitimate public interest, the indirect expropriation does not constitute a regulatory 

taking, as the measure taken by the Respondent is not proportionate. The  Tecmed 

tribunal held:  

 

to determine if they [government measures] are to be characterized as expropriatory, 

whether such actions or measures are proportional to the public interest presumably 

protected thereby and to the protection legally granted to investments […] There must 

be a reasonable relationship of proportionality between the charge or weight imposed to 

the foreign investor and the aim sought to be realized by any expropriatory measure.215 

 

101. This proportionality approach was followed by subsequent tribunals, such as  

in Azurix216 and LG&E.217 Thus, if the Tribunal were to conclude that the EO had a 

legitimate public purpose, this public purpose would still have to be proportionate to 

the burden imposed on the Claimant. Considering the minimal threat posed by the 

integration of Fairyland into Euroasia and considering that the conflict was “bloodless 

and rather peaceful”,218 the Respondent could have adopted measures with less 

restrictive impact on the Claimant's investment. Instead, the measures chosen have 

effectively annihilated the Claimant’s business operations and value. 

 

102. Thus, at any rate, the sanctions imposed on the Claimant by the EO are not 

proportionate to the public interest objective pursued by the government measure, as 

less restrictive measures could have been implemented by the Respondent in its 

attempt to safeguard public interest objectives. It follows that the indirect 

expropriation by the Respondent is unlawful.  

 

(2) The Respondent’s measure is discriminatory.  
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103. A further ground of unlawfulness of the occurred indirect expropriation is that 

the measure does not satisfy the non-discriminatory requirement prescribed by Article 

4(1) Euroasia BIT.  

 

104. Article 4(1) Euroasia BIT provides that directly or indirectly expropriatory 

measures must be “non-discriminatory” in order for an expropriation to be lawful. 

The Claimant submits that the sanctions imposed by the EO on the arms’ production 

sector are de facto discriminatory against the Claimant, as his company is the only 

company affected in that sector.219 This form of indirect discrimination breaches 

Article 4(1) Euroasia BIT and precludes the legitimacy of the indirect expropriation. 

 

(3) The Respondent failed to pay prompt, adequate and effective compensation. 

105. Furthermore, the indirect expropriation of the Claimant’s investment is 

unlawful, as the Respondent failed to pay “prompt, adequate and effective 

compensation” as required by Article 4(1) Euroasia BIT. This requirement is widely 

supported by scholarship220 and previous tribunals’ awards, such as in Sedelmayer. 

There the tribunal found that an investor is entitled to compensation even where the 

expropriation occurs for a public purpose.221 

 

106. In sum, the Respondent’s substantial deprivation of the Claimant’s investment 

constitutes an unlawful indirect expropriation, which cannot be justified as a 

regulatory taking given the absence of a legitimate public interest objective. 

Alternatively, it nonetheless constitutes an unlawful indirect expropriation, as the 

sanctions of the EO are disproportionate, indirectly discriminatory and have not been 

followed by payment of prompt, adequate and effective compensation to the 

Claimant.  

 

c) The Respondent cannot rely on Article 10 “Essential Security Clause” as a 

defence to the unlawful expropriation. 
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107. The Respondent may wish to rely on Article 10 Euroasia BIT as a defence to 

the unlawful indirect expropriation. However, as has been argued, the integration of 

Fairyland into Euroasia poses no threat to international peace and security. Indeed, 

not only was it ’bloodless and rather peaceful’, but it also occurred as a consequence 

of the legitimate exercise of the right of self-determination of the people of Fairyland 

by means of a referendum.222 

 

108. The existence of a threat to international peace and security is established 

according to an objective test and, pursuant to Article 39 UN Charter, “[t]he Security 

Council shall determine the existence of any threat to the peace [or] breach of the 

peace”.223 Thus, Article 10 Euroasia BIT is not a self-judging clause and the existence 

of a threat would have to be determined by the UNSC. Although the UNSC has 

discussed the integration of Fairyland within Euroasia, it has not issued a Resolution 

establishing the existence of such threat to international peace and security as required 

by Article 10.  

 

109. Thus, the Respondent cannot rely on Article 10 Euroasia BIT as a defence to 

the unlawful and indirect expropriation of the Claimant’s investment.   

 

d) The Claimant requests the payment of adequate, effective and prompt 

compensation by the Respondent as reparation of the unlawful indirect 

expropriation.  

110. As the indirect expropriation constitutes an unlawful expropriation of the 

Claimant’s investment under Article 4(1) Euroasia BIT, the Claimant requests the 

payment of compensation in value no less than 120,000,000 USD, with interest as of 

the date of issuance of the award.  

 

111. According to Article 31(1) ILC Articles, a State that has committed an 

internationally wrongful act is “under an obligation to make full reparation for the 

injury caused by the internationally wrongful act.” This had already been established 
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by the PCIJ in Factory of Chorzów, where it was held that a State responsible for an 

internationally wrongful act must: 

 

[W]ipe out all the consequences of the illegal act and re-establish the situation which 

would, in all probability, have existed if that act had not been committed.224 

 

112. The ILC Articles further specify in Article 34 that reparation for an 

internationally wrongful act may “take the form of restitution, compensation and 

satisfaction, either singly or in combination.” 

 

113. These principles on state responsibility for internationally wrongful acts have 

been followed by investment treaty tribunals, such as by the tribunal in Conoco: 

 

The essential principle contained in the actual notion of an illegal act […] is that 

reparation must, as far as possible, wipe out all the consequences of the illegal act and 

reestablish the situation which would, in all probability, have existed if that act had not 

been committed. Restitution in kind, or, if this is not possible, payment of a sum 

corresponding to the value which a restitution in kind would bear; the award, if need 

be, of damages for loss sustained which would not be covered by restitution in kind or 

payment in place of it.225 

 

114. As the unlawful indirect expropriation of the Claimant’s investment was such 

a wrongful act, the Claimant is accordingly entitled to the re-institution of the status 

quo ex ante. In the Claimant’s case, restitution of the investment would be impossible, 

given that the damage arises from the reduced value of its shares in Rocket Bombs.226 

Thus, compensation is the appropriate kind of reparation to be awarded to the 

Claimant. According to Article 36(1) ILC Articles, a state is:  

 

under an obligation to compensate for the damage caused thereby, insofar as such damage is 

not made good by restitution. 
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Additionally, Article 36(2) specifies that such “compensation shall cover any 

financially assessable damage including loss of profits insofar as it is established.” 

 

115. Therefore, it is submitted that the Claimant is entitled to compensation by the 

Respondent as a result of the unlawful indirect expropriation which had the 

consequence of the Claimant’s incurring damages through the loss of value in the 

company’s shares as well as the loss of profits incurred through the different 

prohibitions as imposed on him by the EO’s sanctions. The Claimant submits that 

these damages, and thus the compensation due, ought to be in value no less than 

120,000,000 USD, with interest as of the date of issuance of the award. 

 

III- THE CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED BY 

HIS INVESTMENT. 

 

116. If the Respondent argues that the Claimant contributed to the damage he 

suffered by continuing to supply weapons to Euroasia after the actions taken by 

Euroasia in Fairyland, the Claimant submits that such claims would be unfounded. 

For a claim of contributory negligence to stand there must be a wilful or negligent act 

on the part of the Claimant which caused or exacerbated the damage for which he is 

claiming.227 Where contributory negligence is found then damages can be reduced to 

reflect the damage caused by the claimant.228 Contributory negligence does not apply 

in this case as the Claimant was not wilful or neglectful while renewing the contract 

for the supply of arms with the Euroasian Ministry of Defence. Therefore, the full 

amount of damages should be awarded.  

 

117. In the case of MTD, the respondent’s submissions on contributory negligence 

succeeded in reducing the amount of damages by fifty percent.229 This case should be 

differentiated from the present case, as this finding was based on the claimant’s lack 
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of good business acumen and diligence.230 In MTD, the investor relied on the 

evidence provided by an interested party, instead of conducting their own 

investigations before carrying out an investment in a region about which they had no 

previous knowledge or experience.231  

 

118. In this case, the Claimant has renewed a contract with one of his most 

important clients. Without this contract much of the production line would have had 

to close down.232 The contract was concluded three days before the armed forces of 

Euroasia entered Fairyland.233 It was impossible for the Claimant to predict this event 

as it was subject to a long controversial debate in the Euroasian government.234 

Furthermore, the international response to the situation in Fairyland has not been 

unified;235 not even the UNSC has been able to come to any agreement concerning the 

status of Euroasia’s intervention.236 Oceania’s response was, therefore, unforeseeable 

and the Claimant could not have known the damage it would cause to his company. 

Therefore, the Claimant acted diligently by renewing a contract which secured the 

future of the company. Even if it would have been prudent for the Claimant to 

terminate the contract after it became clear that Euroasia’s actions would negatively 

affect the company, this would have been practically very difficult for the Claimant, 

as the Euroasian Ministry of Defence is the stronger party in the agreement and would 

have almost certainly caused the Claimant to close a large section of the production 

line down. 

 

119. Other cases in which contributory negligence has been found have involved 

violations of the BIT which have provoked the respondent’s acts of expropriation or 

have prejudiced the host state.237 None of the actions taken by the Claimant in the 

renewal of the contract with the Euroasian Ministry of Defence were prohibited by the 
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BIT. Furthermore, the supply of arms to Euroasia is not in breach of any Euroasian 

domestic or international law such as the Arms Trade Treaty. There have been no 

violations of human rights in Fairyland, nor will the arms cross a trade embargo. 

 

120. The sanctions imposed by the Respondent made it impossible for the Claimant 

to conduct his business or sell his shares to mitigate losses.238 The ‘duty to mitigate’  

is recognised as a general principle of law.239 While this legal duty was upon the 

Claimant in the case, factually it was impossible for the Claimant to mitigate his 

losses. The Executive Order is drafted in such a way that it was impossible for assets 

to be “transferred, paid, exported, withdrawn, or otherwise dealt in.” Cases such as 

Middle East240 and CME241 have found that where it is impossible for a claimant to 

mitigate his losses, then the duty should be considered fulfilled and damages should 

not be reduced. 
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CONCLUSION ON THE MERITS 

 

121. By imposing the sanctions of the EO on the Claimant, the Respondent 

substantially deprived the Claimant’s investment of its value, use as well as his 

enjoyment of his rights within the investment. As the deprivation cannot be justified 

as a regulatory taking, is discriminatory and the Claimant was not paid adequate and 

prompt compensation, the Claimant submits that the Respondent unlawfully and 

indirectly expropriated the Claimant’s investment under Article 4(1) Euroasia BIT. 

Thus, the Claimant requests the payment of compensation in value no less than 

120,000,000 USD, with interest as of the date of issuance of the award.  

 

122. By renewing the contract with the Euroasian Ministry of Defence, the 

Claimant’s actions did not wilfully or negligently cause damage to the investment. It 

was impossible to both predict the Oceanian response to the situation in Fairyland and 

the impact the sanctions would have on the company. Furthermore, once these 

sanctions were enforced it became impossible for the Claimant to mitigate his losses. 

Therefore, no mitigation of damages should be decided and damages should be 

awarded in full. 
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REQUEST FOR RELIEF 

 

The Claimant respectfully ask that the Tribunal find that: 

 

a) the Tribunal has jurisdiction over the present dispute under the Euroasia BIT; 

b) the Claimant was excused from having to comply with the litigation requirement; 

c) Or in the alternative, the the litigation requirement can be bypassed through the use of 

the MFN treatment provided for in Article 3(1) Euroasia BIT to incorporate the more 

favourable provisions of Article 8 Eastasia BIT; 

d) the investment is protected under the BIT, and neither the legality term in Article 1(1) 

Eastasia BIT nor the ‘clean hands’ doctrine is engaged; 

e) the Claimant’s investment was unlawfully and indirectly expropriated under Article 

4(1) Euroasia BIT by the sanctions imposed by the Respondent’s EO;  

f) Award damages be awarded in full, as the Claimant did not contribute to his own loss; 

g) the Respondent cannot rely on the “Essential Security Interest” defence in Article 10 

of the Euroasia BIT, as the objective test of a threat to international peace and security 

has not been satisfied. 

 

 

Respectfully submitted on 18th September 2016 by: 

 

Tarazi 

 

On behalf of  the Claimant  

 

PETER EXPLOSIVE 


