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STATEMENT OF FACTS 

1. Peter Explosive (‘Claimant’), a Euroasian investor, invested in the Republic of 

Oceania (‘Respondent’) in 1998 by acquiring the entire share capital in Rocket Bombs 

(‘RB’), a company operating in the arms production industry. Euroasia and 

Respondent have concluded a bilateral investment treaty, namely the ‘Agreement 

between the Republic of Oceania and the Republic of Euroasia for the Promotion and 

Reciprocal Protection of Investments’ (the ‘Euroasia BIT’). 

2. When Claimant invested in RB, the Company was in the process of obtaining a new 

environmental license required for arms production under the Oceanian Environment 

Act 1996.1 To obtain the license, RB had to implement various adjustments to RB’s 

production line.2 These adjustments required additional financial resources, as the 

necessary technology was expensive.3 In order to acquire the financial resources to 

further enhance its manufacturing facilities, Rocket Bombs concluded a 15-year arms 

sale contract with Euroasia.4  

3. After acquiring the license in 1998, RB was able to recommence business operations,5 

which mainly consisted of the production and export of arms.6 RB grew to be one of 

the largest arms producers in Oceania.7 RB significantly contributed to the wellbeing 

of the whole community,8 employing a great number of workers in Valhalla9. In 2014, 

the arms sale contract was continued,10 which meant that RB was able to proceed with 

its successful business operations and continue employing the citizens of Valhalla. 

4. At the time of the commencement of this arbitration that concerns Claimant’s 

investment in RB, Claimant was a national of Euroasia who resided in the Euroasian 

                                                 

1 SoUF, para. 4; PO2, para. 1. 
2 SoUF, para. 4. 
3 ibid. 
4 SoUF, para. 9. 
5 SoUF para. 6 
6 SoUF, paras. 9, 11.  
7 SoUF, para. 12. 
8 ibid. 
9 SoUF, para. 12.  
10 SoUF, para. 15. 
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region of Fairyland. However, this has not always been the case. When Claimant 

invested in RB, Fairyland was a part of Eastasian territory and Claimant an Eastasian 

national. Historically speaking, Fairyland only became a part of Eastasia in 1914, when 

Eastasia annexed the territory from Euroasia.11 Most of the residents of Fairyland are 

of Euroasian origin.12 

5. In March 2014, Fairyland was reunited with Euroasia. The reunification was preceded 

by a referendum, where the majority of the inhabitants of Fairyland voted in favor of 

the annexation.13 Eastasia refused to recognize the referendum, and consequently the 

authorities in Fairyland requested Euroasian assistance.14 In March 2014, the 

Euroasian Government decided to accept the request for assistance, and the Euroasian 

intervention led to Fairyland’s peaceful reunification with Euroasia. Claimant applied 

for and was granted Euroasian nationality.15  

6. In May 2014, the President of the Republic of Oceania issued an Executive Order (the 

‘EO’), introducing a system of constraints on Claimant’s business operations,16 even 

though no international consensus existed on the question of whether the annexation 

of Fairyland was lawful or unlawful17. The EO had numerous effects on the business 

operations of RB.18 All of RB’s transfers, payments, exports, withdrawals, and other 

dealings were banned.19 Moreover, all of RB’s contracts became ineffective.20 Thus, 

the EO eventually led to a complete standstill of RB’s business operations.21 

Furthermore, RB’s and Claimant’s incapability to make any financial or legal 

transactions, even through third parties, further highlighted the standstill of business 

operations.22 As RB was unable to carry out business operations, Claimant could not 

expect any profit for his investment. 

                                                 

11 PO3, para. 9. 
12 ibid. 
13 SoUF, para. 14.  
14 ibid. 
15 PO2, para. 4. 
16 SoUF, para. 16.  
17 ibid. 
18 SoUF, paras. 16-17.  
19 EO, Section 1(a). 
20 SoUF, para. 17. 
21 ibid. 
22 SoUF, para. 17. 
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SUMMARY OF LEGAL ARGUMENTS 

7. Arguments on jurisdiction and admissibility. The tribunal has jurisdiction over the 

dispute under the Euroasia BIT, as Claimant qualifies as a Euroasian investor under 

the Euroasia BIT. In addition, Claimant’s claims are admissible, since Claimant 

fulfilled the amicable consultations requirement as set out in the Euroasia BIT.  

8. Moreover, the admissibility of Claimant’s claim is not affected by the non-adherence 

to the domestic litigation requirement, as Claimant is entitled to commence arbitration 

without submitting the dispute to the competent domestic court of Oceania by virtue 

of the most favored nation clause of the Euroasia BIT.  In the alternative, submitting 

the claims to the competent court in Oceania would be futile, and thus, the Tribunal 

should not require Claimant to resort to an Oceanian domestic court. 

9. Arguments on merits. The merits of this case concern, in essence, Respondent’s 

liability to provide Claimant compensation for the indirect expropriation of Claimant’s 

investment in breach of the Euroasia BIT through the effects of the EO. This protection 

owed by Respondent to Claimant’s investment under the Euroasia BIT is not precluded 

by Claimant’s allegedly illegal conduct surrounding the investment.  

10. Nor is Respondent exempted from its obligations to provide substantive protection 

under the Euroasia BIT by virtue of the Essential Security Interest Article of the same 

Treaty, as the EO does not fall within the scope of the Article. In any event, 

Respondent’s liability arising from its violations under the Euroasia BIT is not limited 

by Claimant’s decision to continue its arms trade with Euroasia, an event Respondent 

claims to have contributed to the damage suffered by Claimant’s investment.    
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ARGUMENTS ON JURISDICTION AND ADMISSIBILITY 

11. Claimant is entitled to bring the dispute over the breach of the Euroasia BIT before 

this Tribunal under Article 9 of the Euroasia BIT on the following grounds. First, the 

Tribunal may exercise its jurisdiction under the Euroasia BIT, as Claimant is an 

investor pursuant to Article 1(2) of the Euroasia BIT. Claimant qualifies as an investor 

on the basis of his Euroasian nationality (1). Second, Claimant’s claims are admissible, 

as Claimant has fulfilled the amicable consultations requirement as set forth by Article 

9(1) of the Euroasia BIT (2). Third, the admissibility of Claimant’s claims is not 

affected by Claimant’s non-adherence to the domestic litigation requirement set out in 

Article 9(2)–(3) of the Euroasia BIT (3). 

1. The Tribunal Has Jurisdiction over the Dispute as Claimant Qualifies 

As an ‘Investor’ on the Basis of His Euroasian Nationality 

12. The Tribunal has jurisdiction, as Claimant qualifies as an investor by virtue of Article 

1(2) of the Euroasia BIT on the basis of his Euroasian nationality. This follows from 

Article 1(2) of the Euroasia BIT, which defines an ‘investor’ as a ‘natural [person] 

having the nationality of either Contracting Party in accordance with its laws.’23 To 

Claimant’s knowledge, the only disputed issue as regards the Tribunal’s jurisdiction is 

Claimant’s nationality. Claimant made an investment24 in the sense of Article 1(1) of 

the Euroasia BIT purchasing the entire share capital in RB. 

13. Even though Respondent erroneously claimed that the Tribunal does not have 

jurisdiction by virtue of the Euroasia BIT, as the ‘rules on succession of states in treaty 

law are applicable in this case’, the Tribunal’s jurisdiction is determined on the basis 

of the investor’s nationality. Thus, the reunification of Fairyland with Euroasia is only 

marginally relevant for the question of Claimant’s nationality. When an investment 

arbitration tribunal examines an investor’s nationality for the purposes of finding or 

declining jurisdiction, three main issues arise. The first issue is, whether the home 

state’s decision to grant nationality is determinative on an international level, or 

                                                 

23 Euroasia BIT Art. 1(2). 
24 See, e.g. O. and L., para. 159. 
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whether the tribunal can use its discretion to assess the investor’s nationality 

independently. In the case that the tribunal decides to determine the investor’s 

nationality independently, the second issue arises. Namely, the tribunal has to choose 

which law it applies. Thirdly, the tribunal defines the points in time when the investor 

is required to possess the relevant nationality for a finding on jurisdiction.  

14. Turning to the first question, investment arbitration tribunals have the power to 

determine whether an investor holds the necessary nationality for a finding on 

jurisdiction under the relevant IIA.25 Tribunals determine the investor’s nationality 

independent of the presumed home state’s decision,26 however, giving substantial 

deference to the decision of the assumed home state of the investor27. As to the second 

issue, in assessing the investor’s nationality, the tribunal applies the law determined in 

the relevant IIA, if any. In the case at hand, it follows from Article 1(2) of the Euroasia 

BIT that the applicable law is the law of the presumed home state of the investor. In 

its assessment of the nationality, the tribunal takes into account any official 

documentation, such as passports and certificates of nationality. Such documents 

create a strong assumption for the validity of the claimed nationality.28 Claimant 

applied for and was granted Euroasian nationality on 23 March 2014.29 Under 

Euroasian domestic legislation, Claimant is a recognized national of Euroasia,30 and 

holds a Euroasian identity card and passport.31  

15. Respondent may allege that Euroasia was not entitled to grant Claimant its nationality. 

This faulty line of reasoning would imply that the Tribunal should not give deference 

to Euroasia’s decision to grant Claimant Euroasian nationality due to the lack of an 

effective link between Claimant and Euroasia. As an effective link requires ‘a legal 

bond, having as its basis a social fact of attachment, a genuine connection of existence, 

interests and sentiments of the national’,32 such an argument would be flagrantly 

                                                 

25 Flegenheimer, para. 31; Soufraki, para. 62; Siag, para. 11. 
26 Soufraki, para. 55; Champion Trading, 11. 
27 Dugan, Wallace, Rubins and Sabahi 2008, 297. 
28 Soufraki, para. 63; Schreuer 2009, 268. 
29 SoUF, para. 4. 
30 SoUF, para. 4. 
31 SoUF, para. 4. 
32 Nottebohm, para. 23. 
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erroneous. In light of the facts elaborated on below, Claimant has a genuine connection 

of existence, interests and sentiments with Euroasia. 

16. The most central standards for determining whether the assumed nationality is 

effective are, i) family ties, ii) the center of the interests of the person, iii) the 

participation in public life, and iv) the habitual residence of the individual concerned.33 

In any case, when establishing the link, the overall picture of the investor’s ties to his 

home state is more conclusive than any of the single elements set out in the case.34  

17. The criterion of Claimant’s most proximate family ties points, not only to Fairyland, 

but Euroasia as a whole. Claimant’s grandparents were born and raised Euroasian 

nationals.35 Moreover, the people of Fairyland strongly identify with Euroasia,36 which 

is evident from the constitutionally launched referendum in which the people preferred 

to be re-united with Euroasia.37 Furthermore, the Euroasia was a center of interests for 

Claimant due to his business operations with the state.38 Accordingly, Claimant’s 

activities further enhanced the public and economic welfare of his home state.  

18. The final criterion of the effective link test, namely the habitual residence of the 

individual concerned,39 points to Euroasia. Claimant resides in Fairyland, an area that 

is a part of the Euroasian territory both historically and currently.40 If the Tribunal 

should hesitate whether Fairyland is a part of Euroasia, Claimant maintains that the 

question has no affirmative relevance as regards the question of Claimant’s nationality.  

This is due to the fact that the location of the habitual residence of an investor is neither 

the only nor the decisive criterion in defining whether an investor has an effective link 

to the relevant state for the purposes of the application of an IIA.41 Thus, as Claimant’s 

Euroasian nationality is effective, the Tribunal should defer to Euroasia’s decision to 

grant Claimant its nationality in March 2014. 

                                                 

33 Nottebohm, para. 22. 
34 Siag, para. 487. 
35 SoUF, para. 4. 
36 SoUF, para. 14. 
37 SoUF, para. 14. 
38 SoUF, para. 9. 
39 Nottebohm, para. 22. 
40 SoUF, para. 2. 
41 ILC Commentary on State Succession, para. 37. 
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19. Turning to the question of the relevant point in time for the assessment of nationality, 

there is no provision that is directly applicable in this arbitration, namely the ICC Rules 

or the arbitration law of Braluft, Silverige42 that answers the question. As the ICSID 

Convention is a prominent source of law in investment arbitration in general,43  the 

norms under the Convention are useful guidance to tribunals that conduct proceedings 

under the ICC Rules44. According to Article 25 of the ICSID Convention, the points 

of time when the investor should have the required nationality are when the parties 

consented to arbitration, and when the claim was registered. 

20. The facts of this case support a finding that Claimant was a Euroasian national at the 

relevant points in time. As noted above, Claimant obtained his Euroasian nationality 

on 23 March 2014. Claimant consented to arbitration on 11 September 2015 by 

submitting the request for arbitration, and the dispute was registered with the ICC on 

the same date. Thus, at the relevant dates of assessment, Claimant had been a 

Euroasian national for over a year. Furthermore, taking account the fact that 

Claimant’s Euroasian nationality is effective, it is justified to conclude that Claimant 

is a Euroasian national, and thus qualifies as an investor under the Euroasia BIT. 

Therefore, the Tribunal has jurisdiction over this dispute. 

21. Were the Tribunal to find that Claimant is not a national of Euroasia but one of Eastasia 

(as was the situation prior to Claimant being granted Euroasian nationality),45 Claimant 

is entitled to protection under the ‘Agreement between the Republic of Oceania and 

the Republic of Eastasia for the Promotion and Reciprocal Protection of Investments’ 

(the ‘Eastasia BIT’) as an Eastasian investor pursuant to Article 1 of the mentioned 

Treaty. In such circumstances, the Tribunal may continue the current proceedings, as 

Respondent has, in any event, consented to arbitrate in accordance with the ICC Rules 

under Article 8 of the Eastasia BIT. Claimant is willing to hold a new teleconference 

to discuss the possible procedural issues involved in such decision, such as the 

                                                 

42 A verbatim adoption of the UNCITRAL Model Law on International Commercial Arbitration (as revised in 

2006). 
43 Rogers and Alford 2009, 28.  
44 ICC Rules, Art. 21(1). 
45 SoUF, para. 2. 
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replacement of arbitrators. Moreover, Claimant should be granted an opportunity to 

file an additional memorial to argue his position under the Eastasia BIT. 

2. Claimant’s Claims Are Admissible as Claimant Complied with the 

Amicable Consultations Requirement Set Out in the Euroasia BIT 

22. Article 9 of the Euroasia BIT sets out the necessary steps that need to be fulfilled by 

the Parties prior to turning to investment treaty arbitration. The first pre-arbitral step 

provided for by Article 9 of the Euroasia BIT states,  

‘[a]ny dispute [---] arising out of or relating to this Agreement, shall, to the 

extent possible, be settled in amicable consultations between the parties to the 

dispute.’  

In the following, Claimant will show that it has fulfilled the requirement. Thus 

Claimant’s claims are admissible. 

23. The amicable consultations requirement should be interpreted in accordance with the 

rules of treaty interpretation as set out in the Vienna Convention on the Law of Treaties 

(the ‘VCLT’). Following from the VCLT, the interpreter should assess the ordinary 

meaning of the wording in light of its object and purpose.46 The preamble of the 

Euroasia BIT, which reflects the object and purpose of the Euroasia BIT, emphasizes 

the importance of providing investors with ‘effective means of enforcing their rights’ 

under the Euroasia BIT. 

24. The purpose of providing investors with effective means of enforcing their rights 

would not be best served by requiring lengthy negotiations if such negotiations were 

futile in any case. However, when amicable consultations provide fruitful results, they 

offer an effective means of dispute settlement. It thus follows from the purpose of the 

Euroasia BIT that negotiations should only be carried out in cases where the parties 

are genuinely willing to find results through consultations.47  

                                                 

46 VCLT, Art. 31(1). 
47 Cf. Abaclat, para. 564. 
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25. In the case at hand, Claimant attempted to initiate negotiations with Respondent 

several months prior to the commencement of arbitration to no avail.48 Indeed, 

Claimant contacted numerous officials of Oceania, such as the Ministry of Foreign 

Affairs, Ministry of Finance, Ministry of Defense and Ministry of Environmental 

Protection. There is no dispute over the fact that Claimant explicitly communicated to 

the aforementioned instances that it wishes to reach an amicable settlement on the 

matter.49 To Claimant’s disappointment, Respondent did not even respond.50 

26. The lack of response reflects the fact that Respondent was not genuinely willing to 

find an amicable settlement to the dispute. The negotiations would have concerned the 

Executive Order of 1 May 2014 (‘EO’), which amounts to a breach of the Euroasia 

BIT. In this arbitration, Respondent alleges that the EO was imposed as a 

countermeasure against Euroasia.51 It appears unlikely that Respondent would have 

been genuinely willing to settle a dispute that concerns a countermeasure that is 

directed at Claimant, and thus, negotiations with Respondent were unlikely to be 

fruitful. As the amicable consultations requirement should be interpreted as requiring 

fruitful negotiations in light of the object and purpose of the Euroasia BIT, Claimant 

has fulfilled the requirement. Claimant may, therefore, submit its claims to arbitration. 

27. If the Tribunal were to find that Claimant did not fulfill the amicable consultations 

requirement, Claimant submits that such non-adherence to the requirement does not 

constitute a bar to the jurisdiction of the Tribunal. In arbitral jurisprudence, such 

provisions have been considered procedural and directory in nature. Compliance with 

such a requirement does not amount to a condition precedent for a finding on 

jurisdiction.52 Thus, the Tribunal can exercise jurisdiction even if it considers that 

Claimant did not fulfill the amicable consultations requirement. 

                                                 

48 PO3, para. 4; RfA, 4. 
49 ibid. 
50 RfA, 4. 
51 ARfA, 16. 
52 Lauder, para. 184; Bayindir, para. 95.  
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3. The Domestic Litigation Requirement of the Euroasia BIT Has No 

Impact on the Admissibility of Claimant’s Claims 

28. According to the domestic litigation requirement of the Euroasia BIT, an investor may 

commence arbitral proceedings 24 months after the dispute was referred to the 

competent domestic court of Oceania, irrespective of whether such court renders a 

judgment.53 However, Claimant is entitled to submit the dispute to arbitration without 

first filing a claim with the competent domestic court of Oceania on the following 

grounds. Namely, Respondent has guaranteed by virtue of the MFN clause set out in 

Article 3 of the Euroasia BIT (‘MFN Clause’) to treat Euroasian investors – such as 

Claimant – no less favorably than Respondent treats other foreign investors. As 

another IIA concluded by Respondent, the Eastasia BIT, does not require that an 

investor submit the dispute to a domestic court prior to arbitration, Claimant is not 

required to adhere to the domestic litigation requirement of the Euroasia BIT (3.1).  

29. If the Tribunal were to find that the MFN Clause does not entitle Claimant to bypass 

the domestic litigation requirement, Claimant submits that filing a claim with the 

competent domestic court in Oceania would, in any case, be futile. Thus, Claimant 

should not be required to submit its claims to an Oceanian court prior to arbitration, 

and the Tribunal should find that Claimant’s claims are admissible to this arbitration 

(3.2). 

3.1. By Virtue of the Most Favored Nation Clause, Claimant Is Not Required 

to Initiate Proceedings in the Domestic Courts of Oceania as Set Forth 

by the Euroasia BIT 

30. Claimant may initiate arbitration without submitting a claim with the competent 

domestic court in Oceania as required by the Euroasia BIT54 due to the MFN Clause 

of the Euroasia BIT. In order to establish this submission, Claimant will, first, prove 

that procedural issues qualify as treatment in the sense of the MFN Clause set out in 

                                                 

53 Euroasia BIT, Art. 9(3). 
54 Euroasia BIT, Art. 9. 
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the Euroasia BIT55, and that pre-arbitral steps fall into the scope of the Clause. This 

assessment is based on the rules of treaty interpretation. Second, the bypassing of the 

domestic litigation requirement set out in Article 9 phase is de facto more favorable to 

Claimant than the adherence to such a pre-arbitral step. Third, the reliance on the 

dispute resolution provision of the Eastasia BIT through the MFN Clause does not 

require Claimant to comply with other provisions under the Eastasia BIT. 

31. As mentioned above, Claimant will begin by proving that procedural issues qualify as 

treatment in the sense of the MFN Clause, i.e. Article 3 of the Euroasia BIT, and that 

requiring pre-arbitral steps falls into the scope of the Clause. There is ample 

jurisprudence to this effect.56 Pursuant to Article 31(1) of VCLT, treaty provisions 

should be interpreted in accordance with the ordinary meaning of the terms and in light 

of the article’s object and purpose.57 The provision in question, the MFN Clause, 

guarantees most favorable ‘treatment’ as regards ‘the income and activities related to 

such investments and to such other investment matters regulated by this Agreement’. 

Following the ordinary meaning of the Clause, the Tribunal should find that pre-

arbitral steps qualify as ‘treatment’ and fall within the scope of ‘other investment 

matters’, Claimant may rely on the MFN Clause in bypassing the pre-arbitral 

requirements of the Euroasia BIT. 

32. When interpreting whether issues of procedure qualify as ‘treatment’, the tribunal in 

Siemens found that the ordinary meaning of ‘treatment’ refers to the behavior in 

respect of a person in general terms. The lack of qualifications or limitations implied 

that the term encompasses a broad scope of behavior, and not solely transactions of an 

economic nature.58 Furthermore, the pre-arbitral steps of the Euroasia BIT fall into the 

scope of the MFN Clause, as they qualify as ‘investment matters’. This is reflected, 

for example, in the preamble of the Euroasia BIT that views dispute resolution as an 

essential part of the protection of investments. Namely, it is explicitly stated in the 

preamble of the Euroasia BIT that one of the purposes of the Treaty is to set forth 

                                                 

55 Euroasia BIT, Art. 3(1).  
56 Ambatielos (Commission of Arbitration), 109; Maffezini (Jurisdiction), para. 56; Siemens, para. 85; Gas 

Natural, para. 49; Suez & Interaguas, para. 55; AWG, para. 57; Hochtief, para. 78; Impregilo, para. 99; 

Teinver, para. 186. 
57 VCLT, Art. 31(1); National Grid (Jurisdiction), para. 80. 
58 Siemens, para. 85. 
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effective means to assert claims and enforce rights with respect to investments. 

Moreover, the right to resort to arbitration to enforce investment protection has been 

described as ‘perhaps the most crucial element’ of an IIA by the tribunal in Gas 

Natural.59 In the words of the Maffezini tribunal, ‘dispute settlement arrangements are 

inextricably related to the protection of foreign investors.’60 Hence, taking into account 

the object and purpose of the BIT, as well as the importance of dispute settlement to 

substantive investment protection, dispute resolution is most certainly an investment 

matter.61 

33. Therefore, Claimant submits that it in view of the object and purpose of the Euroasia 

BIT, pre-arbitral steps fall within the scope of the MFN Clause and, thus, the Clause 

extends to procedural issues. In further support of Claimant’s conclusion, such an 

interpretation does not entail importing or extending the consent to arbitrate by virtue 

of the MFN Clause, which has faced criticism.62 The dispute at hand clearly falls in 

the scope of the consent to arbitrate given in Article 9 of the Euroasia BIT, and 

Claimant is merely invoking the more favorable process relating to arbitration set forth 

in the Eastasia BIT. 

34. Moving on to the next issue, not only do the pre-arbitral steps fall within the wording 

of Article 3 of the Euroasia BIT, but submitting the dispute to arbitration is also de 

facto more favorable to Claimant than the adherence to such a pre-arbitral step. In 

general, a treatment under a third-party IIA should be de facto more favorable to an 

investor for an MFN clause to apply.63 In the case at hand, the central question that 

must be answered is, whether the dispute resolution provision under Eastasia BIT is 

more favorable than the corresponding provision under Euroasia BIT. This is 

determined through the assessment of the practical implications of both provisions.64 

35. The competent domestic court in Oceania cannot adjudicate a claim under the Euroasia 

BIT pursuant to the Oceanian domestic law.65 Thus, Claimant could not have claimed 

                                                 

59 Gas Natural, para. 29. 
60 Maffezini (Jurisdiction), para. 54. 
61 Maffezini (Jurisdiction), para. 54.; Ambatielos (Commission of Arbitration), 109.  
62 Tecmed, para. 74; Salini, para. 65; Plama, para. 240. 
63 Douglas 2010, 104. 
64 Radi 2007, 759; Paparinskis 2011, 51. 
65 PO3, para. 5. 



 13 

compensation under the Euroasia BIT in the Oceanian domestic court. Moreover, 

while the national law of Oceania would have permitted Claimant to challenge the 

validity of the EO in the Oceanian Constitutional Tribunal, it would in any case have 

been unlikely to set aside the EO. This is because the Oceanian Constitutional Tribunal 

only examines the constitutionality of the EO, and has historically given deference to 

the executive branch in the conduct of foreign policy.66 Taking into account all the 

practical implications of litigating the dispute in the domestic court as elaborated in 

the foregoing, submitting the dispute directly to arbitration is more favorable to 

Claimant than initiating the proceedings in the competent domestic court of Oceania 

as provided for by Article 9 of the Euroasia BIT.  Therefore, the MFN Clause is 

applicable. 

36. To conclude, the Tribunal should find that the MFN Clause, i.e. Article 3 of the 

Euroasia BIT entitles Claimant to bypass the domestic litigation requirement set out in 

the Euroasia BIT due to the fact that the dispute resolution qualifies as ‘treatment’ and 

falls into the scope of the MFN Clause as an ‘investment matter’. It is also de facto 

more favorable to Claimant to follow the arbitral procedure under the dispute 

resolution of the Eastasia BIT, instead of the arbitral procedure pursuant to the 

Euroasia BIT. Thus, Claimant was not required to adhere to the domestic litigation 

requirement of the Euroasia BIT. 

37. As a final remark, Respondent has argued that the reliance on the Eastasia BIT through 

the MFN Clause entails that Claimant should fulfill an additional jurisdictional 

requirement set out in the Eastasia BIT.67 Namely, the Eastasia BIT sets forth a 

prerequisite that the investment be made lawfully in order for an investment arbitration 

tribunal to have jurisdiction over the dispute.68 As Respondent has not even contended 

that Claimant violated any laws when purchasing the shares in RB, Claimant does not 

see how the additional jurisdictional requirement under the Eastasia BIT could affect 

the jurisdiction of the Tribunal. As a separate matter relating to the international 

investment law principle that an investor must act in accordance with the laws and 

regulations in the operations relating to the investment, Claimant shows in Chapter 4 

                                                 

66 PO3, para. 6. 
67 ARfA, 15; Eastasia BIT, Art. 1(1). 
68 Eastasia BIT, Art. 1(1); Muchlinski 2009, 41-2. 



 14 

that he is entitled to investment protection despite the purportedly unlawful conduct in 

the operations of RB. 

3.2. Alternatively, the Domestic Litigation Requirement Does Not Apply, As 

Submitting the Dispute to the Competent Court of Oceania Would Have 

Been Futile 

38. If the Tribunal were to find that the MFN Clause does not entitle Claimant to access 

arbitration without first having recourse to the relevant Oceanian court, Claimant 

maintains that submitting the dispute to the competent court of Oceania would be 

futile. Thus, the Tribunal should not require that Claimant submit its claims to an 

Oceanian court prior to arbitration and find that Claimant’s claims are admissible in 

this arbitration. 

39. An investor is not obligated to comply with the domestic litigation requirement set out 

in an IIA, if submitting the dispute to the domestic court would be futile.69 This futility 

exception derives from the interpretation of the domestic litigation requirement on the 

basis of Article 31(3)(c) of the VCLT, which Article provides that the interpreter 

should take into account any relevant rules of international law that are applicable in 

the relations between the parties, including customary international law.70 In the case 

at hand, the relevant rule in customary international law provides that there is no duty 

to exhaust local remedies if the attempt to exhaust them is futile.71 Previous investment 

arbitration tribunals have also confirmed this by finding that the futility exception 

exists in relation to domestic litigation requirements of IIAs. 

40. In the case at hand, Oceanian domestic courts cannot adjudicate a claim under the 

Euroasia BIT pursuant to Oceanian national law.72 Thus, no Oceanian court is 

competent to hear the claims Claimant has put forward in this arbitration. It is needless 

to state that submitting a claim to an evidently incompetent court is futile. 

                                                 

69 Ambiente, para. 603; Abaclat, para. 713. 
70 Ambiente, paras. 599–600. 
71 Dupuy 2015, 232–3. 
72 PO3, para. 5. 
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41. Furthermore, while the national law of Oceania would have permitted Claimant to 

challenge the constitutionality of the EO, Claimant would still have been prevented 

from claiming compensation under the Euroasia BIT in the relevant domestic court of 

Oceania.73 Due to the destructive effect that Respondent’s EO has had on Claimant’s 

investment so far, which will be elaborated on in Chapter 5.1, challenging the EO 

without being able to claim the compensation that Claimant is entitled to under the 

Euroasia BIT would have been futile. Thus, there is no duty to litigate this claim in the 

domestic courts. 

42. If the Tribunal deemed the futility exception inapplicable to the case at hand, in any 

event, Claimant’s non-adherence to the domestic litigation requirement would not bar 

the jurisdiction of this Tribunal. In investment arbitration jurisprudence, it has been 

concluded that compliance with the domestic litigation step does not constitute a 

condition precedent to a finding on jurisdiction, but merely a procedural step in the 

discretion of the relevant tribunal.74 Thus, the Tribunal in this case can conclude that 

it has jurisdiction irrespective of the fact that Claimant did not submit the dispute to 

the competent of Oceania prior to arbitration. 

43. In conclusion to the arguments on jurisdiction and admissibility, first, the Tribunal has 

jurisdiction over the dispute under the Euroasia BIT, as Claimant is an investor in the 

sense of Article 1(2) of the Euroasia BIT on the basis of his Euroasian nationality. 

Second, Claimant’s claims are admissible, as Claimant has met the amicable 

consultations requirement under Article 9(1) of the Euroasia BIT. Third, the 

admissibility of Claimant’s claims is not affected by Claimant’s non-adherence to the 

domestic litigation requirement set out in Article 9(2) and 9(3) of the Euroasia BIT. 

Namely, Claimant is not required to submit the dispute to the competent Oceanian 

domestic court by virtue of the MFN Clause set out in Article 3 of the Euroasia BIT, 

or, in the alternative, as such submission to the Oceanian court would be futile. 

Therefore, the Tribunal has the power to consider Claimant’s claims in this proceeding. 

  

                                                 

73 PO3, para. 5. 
74 BG, para. 141; Abaclat, para. 496.  
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ARGUMENTS ON MERITS 

44. At the core of this dispute are RB’s business operations in the arms production 

industry, which operations constitute Claimant’s investment. This investment is 

protected under the Euroasia BIT despite Respondent’s accusations regarding RB’s 

allegedly illegal conduct (4). Respondent breached its obligation to provide Claimant 

protection under the Euroasia BIT by indirectly expropriating Claimant’s investment 

through the EO without paying compensation (5). Thus, Claimant is entitled to full 

compensation for the expropriation, as Claimant’s actions did not contribute to the 

damage suffered by the investment (6).     

4. Claimant’s Right to Protection under the Euroasia BIT Is Not Affected 

by Purportedly Unlawful Conduct 

45. Claimant is entitled to the protection guaranteed under the Euroasia BIT despite 

Respondent’s incredulous accusations that RB’s operations in Oceania were tainted by 

illegal conduct. Namely, Respondent has alleged that Claimant’s investment should be 

denied protection on the basis of Respondent’s suspicions that Claimant bribed the 

Oceanian authorities in order to obtain an environmental license, and that Claimant’s 

arms manufacturing facilities did not adhere to all of the many requirements set forth 

in the Oceanian Environment Act.75 While Claimant does not dispute the general 

premise that a grave violation of host state laws in the operations relating to an 

investment may lead to the denial of the protection guaranteed to an investment under 

the relevant IIA,76 such denial is not warranted in the present dispute, as will be shown 

in the following. 

46. First, Claimant denies all allegations of violations of Oceanian laws in the operations 

of RB, and emphasizes that the burden is on Respondent to prove that Claimant 

engaged in illegal conduct. In this case, Respondent has failed to prove with sufficient 

certainty that Claimant obtained RB’s environmental license through bribery in July 

                                                 

75 ARfA, 15. 
76 Muchlinski 2009, 41–2. 
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1998 (4.1). Second, Respondent is estopped from invoking Claimant’s alleged 

violations of Oceanian laws due to its own participation in such violations (4.2). 

4.1. Respondent’s Allegations on Corruption Are Unsubstantiated and Lack 

Affirmative Support 

47. Claimant’s right to protection under the Euroasia BIT cannot be denied as Respondent 

has failed to prove with sufficient certainty that Claimant violated any laws in the 

operations of RB. Namely, Respondent has not been able to provide clear and 

convincing evidence of RB obtaining the environmental license through bribery. 

48. According to investment arbitration jurisprudence, a state cannot successfully invoke 

unlawful conduct as grounds for denying investment protection unless it is able to 

provide clear and convincing evidence to the effect that the investor committed a 

violation of the host state’s laws.77 In proving the violation, the state must meet a high 

standard of proof. Namely, the amount of proof which would lead to a preclusion of 

protection under an IIA must reach a level beyond mere preponderance. Protection 

may not be denied except in cases where no reasonable doubt remains as to whether 

unlawful conduct took place.78 

49. As regards the host state authorities’ determination on whether a violation occurred, 

an investment arbitration tribunal must make its own assessment of such determination 

and its persuasiveness.79 Thus, the domestic authorities’ determination on whether a 

violation is at hand only represents one factor to consider among other pieces of 

evidence.80 Hence, even if officials in the host state determined that a violation has 

taken place, the tribunal may find that the proof of illegal conduct is insufficient to 

preclude investment protection.81  

50. Respondent has not met the standard of proof required for the Tribunal to deny 

Claimant protection under the Euroasia BIT. Respondent has not provided convincing 

evidence that Claimant in fact engaged in unlawful conduct. In fact, Respondent has 

                                                 

77 World Duty Free, para. 136. 
78 Westinghouse, para. 31; Dadras, 123; Oil Fields of Texas, 25.  
79 Tokios Tokeles, para. 86. 
80 Moloo and Khachaturian 2011, 1479; Thunderbird, para. 20; Desert Line, para. 105. 
81 Moloo and Khachaturian 2011, 1479. 
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not so much as specified the conduct that it claims to amount to corruption. To 

Claimant’s understanding, Respondent implies in the ARfA that Claimant bribed the 

Oceanian NEA in order to secure the environmental permit necessary for the 

operations of RB.82  This vague accusation is not supported by any affirmative proof. 

The only concrete piece of evidence that Respondent has alluded to is the NEA’s 

President’s promise to testify against Claimant. In assessing the evidentiary value of 

such a testimony, the Tribunal should take into consideration that the President of the 

NEA did not give his promise to testify spontaneously, but as a part of a non-

prosecution agreement.83  

51. While it is true that there is an ongoing criminal investigation into Claimant’s 

operations in Oceania,84 such investigation should not bear any particular weight in 

the Tribunal’s assessment of the sufficiency of the evidence submitted by Respondent. 

This holds true especially as Claimant has not been convicted of a crime.85 In any case, 

even if Claimant was found guilty of an act of corruption, Tribunal could nonetheless 

conclude that Respondent’s proof of illegal conduct is insufficient to preclude 

investment protection, as the Tribunal makes its assessment independently of the 

Oceanian authorities’ determination and its persuasiveness. Indeed, the Oceanian 

authorities’ decision to initiate a criminal investigation is merely a piece of evidence 

among others. In addition, the fact that the investigation into Claimant’s operations 

was initiated as a result of public pressure further decreases the evidentiary value of 

the criminal investigation on Claimant.86 The public media pressure directed at 

Respondent to address its domestic corruption scandal resulted in the commencement 

of numerous investigations by the General Prosecutor’s Office, Claimant’s criminal 

proceeding among them.87 To sum up, due to the lack of clear and convincing 

evidence, a reasonable doubt remains whether Claimant’s operations were in fact 

tainted by illegal conduct. Thus, the Tribunal cannot deny protection from Claimant’s 

investment under the Euroasia BIT.  

                                                 

82 ARfA, 15. 
83 PO2, para. 5. 
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52. In any event, if the Tribunal were to consider that Respondent’s evidence is sufficient 

to find that Claimant violated Oceanian law, such finding should not lead to a 

preclusion of investment protection guaranteed under the Euroasia BIT. If investment 

arbitration tribunals denied the protection guaranteed under an IIA as a consequence 

of any violation of host state law, foreign investment would be discouraged, thus 

undermining the purpose of the investment protection regime.88 Therefore, in each 

specific case, a tribunal should take into account the investment’s contribution to the 

host state economy when assessing the legal consequence that follows an investor’s 

violation of host state laws.89  

53. In the case at hand, Claimant’s investment contributed greatly to the development of 

Oceanian economy, as RB provided employment opportunities to workers in the 

region.90 Before Claimant’s investment, a number of workers in the town had been left 

without means to make a living.91 Claimant’s investment improved living standards in 

the local town of Valhalla immensely.92  Moreover, all of RB’s suppliers were 

companies operating in Oceania.93 Thus, it is fair to conclude that the prosperity of RB 

greatly benefited the economic development of Valhalla, and thereby Oceania.94 On 

the foregoing grounds, Tribunal should take into account the contribution of 

Claimant’s investment to the Oceanian economy, and find that the total preclusion of 

investment protection would be contrary to the purpose of the investment protection 

regime.  

4.2. Respondent Is Estopped from Invoking Claimant’s Non-Compliance 

with the Environment Act and Alleged Corruption Due to Its 

Participation in the Violations 

54. Respondent is estopped from invoking Claimant’s non-compliance with the Oceanian 

Environment Act or the alleged corruption in obtaining an environmental license. This 
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is due to the fact that Oceanian authorities condoned RB’s arms manufacturing, even 

though RB did not fulfill all of the many requirements under the Act. Finally, if 

Claimant obtained the environment license through corruption, it was an Oceanian 

official who received the alleged bribe from Claimant, thereby participating in the 

corrupt act. 

55. In the investment protection regime, host states, as well as foreign investors, are 

responsible to act in accordance with the relevant laws.95 If the host state was aware 

of an investor’s illegal conduct, but allowed the operations to continue, it is estopped 

from invoking the illegality of the conduct before an investment arbitration tribunal.96 

In the words of the tribunal in Desert Line, ‘when [the host state] welcomed and 

approved Claimant’s investment, they did so with all that it entailed’.97  

56. Moreover, a host state official that receives a bribe from an investor participates in the 

corruption. Due to this participation, the host state is precluded from raising the corrupt 

act as a defense to escape liability under the relevant IIA.98 If the host state could avoid 

liability by invoking the corruption that it took part in, the state would be allowed to 

profit from its own unlawful conduct.99 

57. In the case at hand, Oceanian authorities granted an environmental license to RB 

despite the fact that Claimant did not fulfil all of the many requirements under the 

Oceanian Environment Act at the time.100 However, under Oceanian law, it is the 

responsibility of the environmental authorities to ensure that the relevant 

manufacturing facilities comply with all environmental regulations before an 

environmental license is granted.101 In fact, the officials were even obligated to visit 

the prospective manufacturing site.102 Thus, the Oceanian environmental authorities 

were well aware that RB’s manufacturing facilities did not fulfill the requirements set 

forth by the Oceanian Environment Act – when granting the environmental license, or 
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during the 15 years when Claimant held the environmental license despite its non-

compliance with the environmental regulations103. As Respondent was aware that 

Claimant’s manufacturing facilities did not comply with the Environment Act in all 

respects, but allowed the operations to continue, it is estopped from invoking such non-

compliance before the Tribunal. 

58. Turning to Respondent’s accusations of corruption, Respondent cannot evade the 

obligation to provide protection to Claimant’s investment under the Euroasia BIT on 

the basis of Claimant’s alleged bribery, as Respondent itself participated in such 

corruption. It is undisputed between the Parties that if Claimant obtained the 

environmental license necessary for the operations of RB through bribery, it was the 

President of the NEA that received the bribe and thereby participated in the corrupt 

act.104 In accordance with Article 4 of the ARSIWA, the actions of the President of the 

NEA are attributable to Respondent, as the President represents an executive organ of 

Oceania. Thus, Respondent is precluded from raising the corrupt act as grounds for 

not having to fulfill obligations to Claimant under the Euroasia BIT.  

59. In conclusion, Respondent is estopped from invoking Claimant’s non-compliance with 

the Environment Act, as it was aware that Claimant’s manufacturing facilities did not 

comply with the Act in all respects, but allowed Claimant’s operations to continue. 

Moreover, Respondent is required to fulfill its obligations under the Euroasia BIT with 

respect to Claimant’s investment even if the Tribunal found that Claimant had engaged 

in an act of corruption. Indeed, it was an Oceanian official that accepted the bribe. If 

the Tribunal allowed Respondent to escape liability by relying on the corruption of an 

Oceanian state authority, Respondent would be allowed to profit from the corruption. 

5. Respondent Is Liable for Indirectly Expropriating Claimant’s 

Investment through the Adoption of the Executive Order  

60. At the very core of the merits of this dispute lies the expropriation of Claimant’s 

investment through the EO, or in more general terms, a taking of ‘something of value’ 
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away from its owner through measures attributable to a state.105 It follows that 

Respondent must compensate Claimant for expropriating Claimant’s investment in 

breach of Article 4 of the Euroasia BIT.   

61. Traditionally, in the context of international investment law, expropriations have taken 

place in the form of formal state decrees through which the official title to property is 

transferred from the investor to the benefit of the host state.106 However, expropriations 

may also occur indirectly through state measures, which are not adopted in pursuit of 

depriving the investor of legal title to property,107 but generate this effect through the 

detrimental interference the measure has with the investor’s business operations,108 

even in cases where no party receives benefit from such measures.109 Such state 

measures are equivalent to those of formal expropriations and can be identified through 

the effects they have on the investor.110 Despite the versatile terminology used for 

indirect expropriations, such as measures tantamount, or equivalent111 to 

expropriation, the substance remains the same.112 

62. Direct expropriations are easily detectable as the sole and primary goal of the state 

measure, carried out through a formal decree, is to expropriate the alien property at 

hand.113 This is not the case with indirect expropriations, as a versatile group of state 

measures may generate effects similar to that of a direct expropriation. In fact, the 

group of measures potentially amounting to indirect expropriations is limitless.114 In 

the following, Claimant will establish that the EO falls within this very group of 

measures.  

63. Claimant will establish that the EO amounted to an indirect expropriation of 

Claimant’s investment in the following order. First, Claimant will show how the EO’s 

effects deprived Claimant of the economic use and benefit of the investment. Second, 
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Claimant will elaborate how the destruction of the investment was permanent due to a 

path of events triggered by the effects of the EO (5.1). Third, Claimant will clarify a 

false impression created by Respondent. In the ARfA, Respondent seems to imply that 

measures adopted within the sovereign powers of a state cannot amount to 

expropriations.115 To the contrary, Claimant will establish that Respondent’s purposes 

for adopting the EO are irrelevant in determining whether the EO amounts to an 

indirect expropriation of Claimant’s investment (5.2). Finally, Claimant will show that 

Respondent’s liability is neither precluded by virtue of the Essential Security Interest 

Clause set out in Article 10 of the Euroasia BIT, nor through the CIL countermeasures 

defense (5.3). 

5.1. The Effects of the Executive Order Radically and Permanently Deprive 

Claimant of the Economic Use and Enjoyment of His Investment  

64. Claimant will show below how the EO led to an indirect expropriation of Claimant’s 

investment through its detrimental effects on Claimant’s business operations. An 

indirect expropriation is at hand when a measure radically impacts the foreign 

investor’s investment to such an extent that compensation is required.116 Thus, when 

determining whether an indirect expropriation took place, focus is placed on the 

consequential effects of the measure.117 In Tippets the tribunal stated that the 

imperative criteria to be used when establishing expropriation are ‘the effects of the 

measur[e],’ as well as, the ‘reality of their impact’ on the investment.118 This approach 

has been confirmed by later tribunals.119  

65. Thus, in line with this approach, Claimant will now show, relying on the specific 

circumstances and facts of this case120 that the EO caused such detrimental effects on 

Claimant’s investment that a finding on indirect expropriation is evident. Before 
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turning to the effects of the EO on Claimant’s investment, Claimant will first elaborate 

which aspects of Claimant’s investment are protected under the Euroasia BIT.          

66. In accordance with Article 4 of the Euroasia BIT, it is the ‘[i]nvestments by investors,’ 

as set out in Article 1.1 of the same Treaty, that are at the core of protection from 

expropriation. The definition adopts a broad asset-based approach regarding the 

definition of ‘investment’ by including ‘every kind of asset directly or indirectly 

invested by an investor’ under the scope of the term. Accordingly, the Article extends 

protection both to tangible, physical assets, as well as, intangible rights, such as 

‘licenses and permits’.121 Similarly, investment treaty jurisprudence has further 

extended the scope of protection by including to the definition of investment the shares 

of companies, the proceeds of sales122 and the export of products,123 as well as, any 

other ‘use or reasonably-to-be-expected economic benefit of property.’124 Indeed, the 

protection extends to a large group of rights relating to the investment’s business 

operations. These operations in turn constitute an inherent part of the investment and 

contribute to the economic use and viability of it.125 It is these aspects of Claimant’s 

investment that are protected under the Euroasia BIT.  

67. Having defined the protected aspects of the investment, Claimant will, in the 

following, establish that the effects of the EO support a finding on an indirect 

expropriation of Claimant’s investment. In defining whether an expropriation took 

place, two main issues arise. Firstly, as concluded by the tribunal in Pope & Talbot, 

‘the test is whether that interference is sufficiently restrictive to support a conclusion 

that the property has been ‘taken’ from the owner.’126 Thus, as the first step, an 

investment arbitration tribunal determines the level of interference that must be met in 

order for a measure to be considered an indirect expropriation of the investor’s 

investment, and not a non-compensable state measure. Secondly, these effects must be 

irreversible and definitive in nature.127 
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68. As to the first step, in Tecmed, the tribunal elaborated on the nature of the interference 

by noting that, in order for an expropriation to take place, an investor must be ‘radically 

deprived of the economical use and enjoyment of its investments, as if the rights 

related thereto […] had ceased to exist.”128 The tribunal in Fireman’s Fund followed 

the same line of analysis and noted that an indirect expropriation presupposes ‘a 

substantially complete deprivation of the economic use and enjoyment of the rights to 

the property.’129 The main question is, as rightly noted by the tribunal in National Grid, 

whether a ‘neutralization,130 radical deprivation and irretrievable loss’ of the 

investment took place.131 Thus, a decisive factor in determining whether an indirect 

expropriation took place is the measure’s effects on the investment’s economic use 

and viability, not the investor’s loss of control over the investment. Indeed, 

investments are only made in order to receive a rate of return for the money invested.132 

69. Turning to the second step, in Fireman’s Fund, the tribunal explicitly concluded on 

the temporal scope of the state’s measure, whilst relying on relevant investment treaty 

jurisprudence and concluded that ‘[t]he taking must be permanent, and not ephemeral 

or temporary’ in nature.133 However, it is not the permanency of the measure that is at 

the core of examination, but the irreversible nature of the effects deriving from the 

measure. In LG&E, the tribunal pointed out that even an interference of temporary 

nature may be regarded to have permanent effects, if the successful conduct of the 

investment is dependent on ‘the realization of certain activities at specific moments 

that may not endure variations’ and the state measure interferes with these 

developments.134 The tribunal in Wena Hotels took the same stance on the matter when 

it regarded a year-long seizure of property as constituting a permanent expropriation 

of the property.135 Moreover, the tribunal’s statement in S.D. Myers may have referred 

to a similar situation, when it noted in an obiter dictum that ‘in some contexts and 

circumstances, it would be appropriate to view a deprivation as amounting to an 
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expropriation, even if it were partial or temporary.’136 Thus, to confirm a finding on 

expropriation, the destruction of the investment must be permanent in the sense that it 

has no capacity to generate profit in the future.137 

70. Returning to the case, Claimant will now show in two steps and in light of the facts 

presented that the effects of the EO amount to an indirect expropriation of Claimant’s 

investment as if Claimant’s rights had ceased to exist. First, the economic use and 

viability of Claimant’s investment was destroyed through the standstill in the 

investment’s inherent business operations in the arms production industry. Following 

this, second, the standstill in production triggered a sequence of events relating to RB’s 

environmental license, which events caused RB’s permanent incapability to produce 

arms in the Republic of Oceania.   

71. In the first step of the expropriation assessment the level of interference required in 

order for a measure to amount to an indirect expropriation must be examined. The 

radical and adverse legal effects of the EO are evident from the wording of the EO. In 

essence, the EO introduces a system of constraints not only on RB but also on Claimant 

himself, on the basis of RB’s operations in the arms production industry and economic 

ties to Euroasia.138 Section 1(a)(i) of the EO blocks ‘all property and interests in 

property that are in the Republic of Oceania’139  in possession of persons operating in 

the sector of arms production services of the Euroasian economy, by prohibiting the 

transfer, payment, export, withdrawal and other dealings of such property.140 

Moreover, Sections 1(a)(ii)-(iii) and Section 1(b) extend these prohibitions to persons 

providing material or financial support to the blocked persons as well as to persons 

acting on behalf of these persons,141 as well as to persons ‘engage[d] professionally in 

any way with the blocked person.’ 
142 Thus, contracts between any third parties and 

the blocked person are ‘declared to be no longer effective.’ 
143  Finally, in accordance 

with Section 4 of the EO the prohibitions set out in Section 1 include any actions, 
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including the making as well as the receipt of any contribution, funds, goods or 

services from or to the benefit of the blocked person.144  

72. Accordingly, the EO had numerous effects on the business operations of RB as well 

as Claimant’s personal right to conduct business. First, all actions, connected to 

Claimant’s property, or in other words the protected investment, such as transfers, 

payments, exports, withdrawals, or other dealings were banned. 145  Therefore, no 

transactions whatsoever could be carried out146 and, thus, no business operations took 

place. Second, all of RB’s contracts became ineffective as of 1 May 2014 and any 

future contracts with RB illegal. Thus, in reality, as suppliers could not provide RB 

supplies for the production of arms, RB’s production and export business was 

gradually diminished and eventually, coupled with the ban on all of RB’s transactions, 

led to a complete standstill of RB’s arms production. Moreover, RB’s lack of ability 

to make any financial or legal transactions, even through third parties, further 

highlighted the standstill of business operations. A complete destruction of RB’s 

business operations took place and the shares of RB were deemed valueless.147 No 

future profits could be expected.  

73. Thus, although Claimant’s legal title to the shares of RB remained untouched and no 

official transfer of title occurred, Claimant was completely deprived of the economic 

use and enjoyment of the rights constituting the investment. These rights included, 

intangible rights such as contract and export rights, proceeds of sales, as well as 

intangible rights constituting the economic use and viability of the investment; rights 

which were blocked or otherwise deemed useless through the effects of the EO. 148 In 

fact, there is nothing else that constitutes the investment of Claimant than the business 

of producing and selling arms. 149 Without these activities, no rate of return for 

Claimant’s investment can be expected, and thus the investment must be deemed 

useless. 150 Hence, the level of intrusiveness caused by the EO on Claimant’s 
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investment, in other words the complete shutdown of RB’s business operations, 

supports a finding on expropriation. 

74. With respect to the second step of the assessment, while Respondent may decide to 

revoke the EO in the future, the destruction of Claimant’s investment is not reversible. 

To this date the EO has been in force for approximately 2.5 years, and the facts of the 

case do not indicate that Respondent intends to reverse the EO in the near future. While 

the world has seen corresponding measures that have been in force for decades,151 

Claimant assumes in good faith that Respondent will reverse the EO at some point in 

time in the future. Therefore, Claimant will show below that the effects of the EO have 

already led to the permanent destruction of Claimant’s investment, despite the, in 

theory, temporary nature of the EO. 

75. Arms production in Oceania is highly dependent of an environmental license approved 

pursuant to the Environment Act of 1996.152 In order to be granted a license, a producer 

has to undertake a lengthy application process requiring compliance with exquisite 

criteria set out in the Environment Act 1996.153 Moreover, even after such a license 

has been granted, the Environment Authority can still visit the production site 

‘unexpectedly and randomly’ to confirm that the operations still comply with the 

requirements set out in the Environment Act 1996.154 Indeed, a process of this nature 

is not uncommon for any environmental license. Environmental related requirements 

set on production lines are prone to adjustments and development as a result of new 

scientific evidence, the lobbying of interest groups and changes in the environment. 

Indeed, the requirements set out in environmental licenses are generally a result of 

highly regulated areas of environmental law open to detailed and targeted authority 

supervision.155 Accordingly, operations that require an environmental license must 

adapt within this framework. The constant development and adjustment of the 

production facilities are crucial in order to be able to ensure compliance with the 

requirements of the license in the future.  Thus, it follows that the maintenance and 
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enhancement schemes of the manufacturing facilities do not endure great variations, 

such as standstills of many years. 

76. RB’s ongoing and indefinite standstill in operations and financial transactions will, if 

it has not already, prevent RB’s from adhering to the requirements of the 

environmental license. The EO prevents Claimant from buying services156 needed to 

maintain and enhance RB’s production lines on a regular basis. 157 Even if the EO was 

revoked at some point of time in the future, it is highly unlikely that RB would have 

the financial resources to comply with the current and future requirements of the 

environmental license. Thus, not only does the standstill suspend all cash flow, but it 

may also lead to additional expenditures. Consequently, RB will not be able to pick up 

production from where it left off prior to the adoption of the EO. Indeed, a complete 

shutdown of some years is very likely to destroy RB’s capacity to generate profit in 

the future. 

77. Thus, it is the radical direct and consequential effects of the EO that are relevant in 

considering the intrusiveness of the measure. The EO led to a complete standstill of 

RB’s business operations, which standstill eventually resulted in a deteriorating state 

of RB’s production facilities. This, in turn, will most likely result in the facility’s non-

compliance with the constantly changing requirements of the obligatory environmental 

license, a license required for the production of arms in Oceania. To that effect, 

Oceanian authorities will probably ban RB’s operations in the arms production 

industry. As Claimant’s investment consists mainly of the business operations of RB, 

it is in fact Claimant’s investment that is permanently destroyed through this standstill. 

Even though in theory, Claimant has not lost control over RB, Claimant is incapable 

of enjoying any economic benefit deriving from his investment. In fact, the investment 

is merely an empty hull. Thus, the EO, through its definitive and substantially intrusive 

effects, amounts to an indirect expropriation of Claimant’s investment.    

                                                 

156 EO, Section 1(a)(ii). 
157 SoUF, para. 4. 



 30 

5.2. Respondent’s Purposes Underlying the Executive Order Cannot Prevent 

a Finding on Expropriation  

78. Finally, Claimant is aware that in some cases, tribunals have taken into consideration 

the purposes behind a state measure when drawing the line between non-compensable 

regulation and state measures amounting to expropriation.158 Although in accordance 

with the facts provided in this case, the EO should be characterized rather as an 

executive decision159 than a regulatory measure the nature of the EO remains to some 

extent unclear.160 Below, Claimant will shortly establish that Respondent’s purposes 

for adopting the EO are irrelevant to the finding on an expropriation.  

79. In accordance with the traditional international law ‘police powers doctrine,’161 states 

are assumed a right to regulate in order to be able to ensure the efficient functioning 

of the state.162 It follows that acts taken within this legitimate framework of 

sovereignty cannot be wrongful and, therefore, no compensation must be paid to the 

investor, regardless of the measure’s effects on the investor.163 Claimant does not 

dispute the fact that States have the competence to regulate in the interest of the general 

welfare.164 However, the rule of law, including the treaty obligations that a state has 

committed to by virtue of its sovereign power, sets limits to states’ regulatory 

powers.165  A state is bound by the IIAs it has entered into and the obligations set in 

those treaties must be honored,166 including the obligation to compensate for 

expropriating alien property.    

80. As rightly pointed out by the tribunal in Pope & Talbot, if states’ regulatory measures 

were to fall outside the scope of indirect expropriation, investors would face ‘a gaping 

loophole’ in the protection owed to them under IIAs.167 Indeed, it is not uncommon 

that, in reality, expropriatory conduct is disguised under a veil of legitimacy and 
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sovereign powers.168 Thus, regardless of the nature and purpose of a state measure, all 

measures leading to a substantial and permanent deprivation of the investor’s rights 

should be regarded as expropriatory.169 As set out by the tribunal in Santa Elena the 

‘purpose of [the measure] does not affect either the nature of the measure of the 

compensation to be paid for the [expropriation].’170 No matter how ‘laudable’ and 

‘beneficial to society as a whole,’ compensation must always be paid, if the threshold 

for a finding on expropriation is reached.171 Claimant does not dispute that Respondent 

cannot adopt these measures. Claimant merely points out that compensation must be 

paid on the basis of the EO’s detrimental impact. Thus, when determining, whether 

the EO amounted to an indirect expropriation of Claimant’s investment, it is irrelevant, 

whether Respondent adopted the EO within its sovereign powers, on the contrary to 

what Respondent alleges.172 As established above, the mere effects of the EO are 

sufficient to support a finding on indirect expropriation. 

81. In conclusion, a finding on expropriation is evident from the totality of the 

circumstances173 resulting from the effects of the EO. Respondent violated Article 4 

of the Euroasia BIT by indirectly expropriating Claimant’s investment without 

providing compensation to Claimant and is, thus, liable for these violations under the 

Euroasia BIT. 

82. If the Tribunal were to find that the EO does not amount to an indirect expropriation 

of Claimant's investment, in any event, Respondent failed to accord Claimant fair and 

equitable treatment in accordance with the Euroasia BIT. Respondent is, thus, liable 

for a violation of Article 2 of the Euroasia BIT. However, as the Tribunal requested 

the Parties to only address Respondent’s violation of the Euroasia BIT via 

expropriation,174 Claimant will address Respondent’s violation of the fair and 

equitable treatment standard in a separate submission, should the Tribunal so require.  

                                                 

168 Reisman and Sloane 2004, 121. 
169 Reinisch 2008, 433. 
170 Santa Elena v. Costa Rica, para. 71. 
171 Santa Elena v. Costa Rica, para. 72. 
172 ARfA, 16. 
173 Metalclad, para. 108. 
174 PO1, 30. 



 32 

5.3. Claimant’s Right to Protection under the Euroasia BIT Is Not Affected 

by the Essential Security Interest Clause of the Euroasia BIT Nor the 

Customary International Law Countermeasures Defense    

83. Respondent is not exempted from compensating Claimant for the expropriation of 

Claimant’s investment by virtue of Article 10 of the Euroasia BIT (the ‘Essential 

Security Interest Clause’). Neither does the CIL countermeasures defense175 affect 

Claimant’s right to compensation in the case at hand. However, Respondent appears 

to imply otherwise in the ARfA. Namely, Respondent has stated that the EO was taken 

with ‘[…] the view of maintaining international peace and security.’ Respondent 

further alleges that it ‘was obliged ‘[…] to take active steps to wipe out the 

consequences of Claimant’s internationally unlawful actions in order to ‘[maintain] 

international peace and security’.176 Below, Claimant will first show that the EO does 

not fall within the scope of the Essential Security Interest Clause. Indeed, it is in the 

discretion of the tribunal to decide, which measures fall within the scope of the 

Clause.177 Second, Claimant will establish that the CIL countermeasures defense is not 

applicable to this dispute. 

84. The Essential Security Interest Clause of the Euroasia BIT exempts the host state’s 

measures taken in order to ‘fulfill its obligations with respect to the maintenance of 

international peace or security’ from the scope of the Euroasia BIT.178  By virtue of 

the rules on treaty interpretation,179 it follows from the ordinary meaning of the Clause 

that the EO would only fall within the scope of the Essential Security Interest Clause 

in the case that Respondent had an obligation to impose such a measure. In that respect, 

it is relevant that Respondent acted as a third party in a territorial dispute between 

Euroasia and Eastasia.180  

85. In light of the context of the Essential Security Interest Clause, namely the other 

provisions of the Euroasia BIT, the contracting states to the Euroasia BIT intended the 

scope of the Clause to be interpreted narrowly. In fact, the Euroasia BIT contains a 
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special provision on compensation obligations with regard to situations of ‘war or 

other armed conflict, revolution, a state of national emergency, or revolt.’181  The 

contracting states would not have included such a special provision if they had 

intended the Essential Security Interest Clause to exempt a host state of its treaty 

obligations in such situations.  

86. As the Clause is ambiguous in respect of the obligations that it refers to, the Tribunal 

should review the relevant rules of international law concerning state obligations in 

defining what measures fall within the scope of the Clause182. As a starting point, third 

states do not have all-encompassing obligations to react to internationally wrongful 

acts.183 However, obligations may stem from substantive rules at an international level, 

such as mandates from the Security Council184 as well as other obligations to react to 

grave breaches of human rights or jus cogens norms185.  In the case at hand, however, 

the Security Council has not taken a stance on the situation of Fairyland.186  

Furthermore, there are no indications that grave, or any, breaches of human rights have 

taken place in Fairyland. Therefore, in the case at hand, it seems that Respondent has 

not had any obligations set out at an international level with respect to the maintenance 

of international peace or security. Thus, the EO does not fall within the scope of the 

Essential Security Interest Clause. This is further supported by the fact that the 

contracting states of the Treaty intended the scope of the Clause to be interpreted 

narrowly. 

87. Respondent’s liability is not affected by the countermeasures defense under the CIL, 

as set out in Article 22 of the ARSIWA. To successfully invoke the countermeasures 

defense under CIL, Respondent would have to establish that the defense applies to the 

investor-state nature of the dispute at hand.187  

88. Following the tribunals in Cargill and Corn Products, the CIL countermeasure defense 

is only applicable in inter-state relations.188 State defenses cannot limit the rights of 
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third party investors, whose substantive rights derive from IIAs. It follows that host 

states cannot validly override the rights of individual investors by virtue of measures 

it claims to have taken in response to an internationally wrongful act of another state.189 

Thus, the defense does not preclude the wrongfulness of a state’s violation of an 

obligation owed to a foreign investor.190 When concluding the Euroasia BIT, the 

contracting states wished to emphasize the substantive nature of investors’ rights by 

explicitly referring to the importance of the investors being able to ‘[enforce] rights 

with respect to investments’ in the Preamble of the Treaty.191 Thus, it is evident that 

the CIL defense on countermeasures is not applicable to the dispute. 

6. Claimant Is Entitled to Full Compensation for the Breach of the 

Euroasia BIT 

89. As set out in Chapter 5 above, Respondent violated Article 4 of the Euroasia BIT by 

indirectly expropriating Claimant’s investment without providing compensation to 

Claimant for the expropriation and is, thus, liable for these violations under the 

Euroasia BIT. Respondent erroneously argues that its liability should be limited on the 

basis of contributory negligence, i.e. Claimant’s alleged contribution to the damage 

suffered by his investment.192 In accordance with Respondent’s incredulous line of 

reasoning, the continuation of the arms sales contract between Claimant and Euroasia 

inflicted Fairyland’s reunification with Euroasia, which led to the adoption of the EO, 

which in turn caused the claimed damage to Claimant’s investment.193 This assertion 

is incorrect. Claimant points out against this farfetched and abstract sequence of events 

that the continuation of the contract with Euroasia did not materially contribute to the 

reunification of Fairyland with Euroasia, and thereby, Claimant could not have 

possibly caused damage to his own investment (6.1). Would the Tribunal find that 

Claimant contributed to the damage suffered by his investment, such contribution is 
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without consequences as Claimant acted neither willfully or negligently (6.2). 

Therefore, Respondent’s liability is not limited by Claimant’s contributory negligence. 

6.1. Claimant’s Continued Sale of Arms to Euroasia Did Not Contribute to 

the Damage Suffered by Claimant’s Investment 

90. A tribunal may only reduce the amount of damages for an internationally wrongful act 

if the victim of such act materially and significantly contributed to the damage. Minor 

contributory factors do not warrant the reduction of damages.194 This conclusion has 

been confirmed in the commentary of the ILC Articles195 and investment arbitration 

jurisprudence196. 

91. In the case at hand, the continuation of the arms sales contract with Euroasia197 did not 

materially or significantly contribute to the reunification of Fairyland with Euroasia. 

Indeed, Euroasia’s governmental decision198 to take part in the situation in Fairyland 

is likely to have been motivated by several factors, which will elaborated in the 

following. On one hand, the continuation of the arms sales contract was nothing more 

than a minor extension to a long-standing contract. The original contract was in force 

for a period of 15 years, and it was designed to modernize the land forces of 

Euroasia.199  

92. On the other hand, the political decision-making within Fairyland and the history of 

territory200 surely impacted the decision of the Euroasian Government to intervene in 

Fairyland. In November 2013, the authorities of Fairyland held a referendum on the 

reunification of Fairyland with Euroasia, and the public voted for the affirmative.201 

Eastasia refused to recognize the referendum, which led to the authorities of Fairyland 

to send a request for assistance to Euroasia.202 The following political debate regarding 
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the issue concerned Fairyland’s request for assistance.203 Thus, in light of all the 

prominent political events in the Euroasia region, it appears unlikely that the 

continuation of a long-standing arms sales contract between Euroasia and Claimant 

would have materially and significantly contributed to Euroasia’s decision to intervene 

in Fairyland. At the most, the continuation of the arms’ trade to Euroasia might have 

amounted to a factor in the decision-making regarding the capacity of the Euroasian 

land forces, however, in light of the facts of this case, other more substantial issues 

clearly existed. Therefore, to conclude, Respondent’s liability is not limited by 

Claimant’s contributory negligence. 

6.2. In Any Event, Claimant Did Not Contribute to the Damage through 

Negligent or Willful Conduct 

93. The Tribunal should not reduce the amount of compensation even if it considered that 

the continuation of the arms sales contract with Euroasia materially contributed to the 

damage suffered by Claimant’s investment. This follows from the conclusion that on 

the basis of the facts Claimant did not act willfully or negligently when concluding the 

arms sales contract with Euroasia. According to the ILC commentary and investment 

arbitration jurisprudence, compensation, or in the words of the ILC commentary 

reparation, for an internationally wrongful act may only be reduced if the victim, or in 

investment arbitration the investor, acted willfully or negligently.204 By way of 

example, investment tribunals have reduced the amount of damages in cases where the 

investor’s actions in violation of the laws of the host state contributed to the breach of 

the IIA.205 Moreover, damages have been reduced on the basis of the investor’s failure 

to conduct a proper due diligence review prior to making a business decision, which 

failure then led to an ill-informed business judgment that would have been avoided 

had the investor acted diligently.206 

94. In the case at hand, Respondent alleges that Claimant contributed to his own damage 

by concluding a new arms supply contract with Euroasia.207 However, Claimant did 
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not act willfully or negligently in concluding the contract. Accordingly, there is no 

indication in the case file that any substantive obligations existed which would have 

required Claimant to discontinue the sale of arms to Euroasia. Nor has Respondent 

purported that the export of arms per se amounts to a violation of Oceanian, Euroasian 

or international law. The global arms trade is an enormous industry, which was worth 

of nearly $1.7 trillion in 2015.208 In essence, there is nothing wrongful about producing 

and selling arms per se. Thus, Claimant was under no obligation to discontinue arms 

supply to Euroasia, as Claimant did not breach any legal obligations by concluding the 

arms sales contract with Euroasia.  

95. Moreover, Claimant’s damage did not follow from the absence of a proper due 

diligence review, the absence of which investment tribunals have considered as a 

negligent omission, giving rise to a reduction of damages. On 28 February 2014, when 

RB and Euroasia concluded the second arms sales contract, Euroasia had not yet 

intervened in Fairyland.209 When assessing the risks regarding the continuation of the 

arms sales contract, Claimant does not dispute that he could reasonably foresee 

Euroasia’s intervention in Fairyland. However, Claimant could not have anticipated 

Oceania’s international reactions to the situation of Fairyland. Indeed, Oceania was 

not even directly involved. Even if Claimant should have anticipated some restrictions 

on its arms trade business, a complete destruction of Claimant’s investment was 

definitely not in sight, even on the basis of the most prudent due diligence review. 

Thus, as the damage suffered by Claimant was not caused by a Claimant’s ill-informed 

business judgment, reducing the amount of damages is not warranted in the case at 

hand.  

96. To sum up, the Tribunal should not reduce the damages suffered by Claimant’s 

investment, as Claimant did not materially contribute to the imposition of the EO and 

thereby contribute to the amount of damage. In any event if the Tribunal were to find 

that Claimant contributed to the damage it suffered due to the EO, the reduction of 

compensation is still not warranted as Claimant did not act willfully or negligently 
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when concluding the second arms sales contract, nor did Claimant make a poor 

business judgment. Therefore, Claimant’s actions due not limit Respondent’s liability.   

97. Finally, the Tribunal, in its Procedural Order No 1 (the ‘PO1’), decided to bifurcate 

the proceeding into a Main Stage (jurisdiction, admissibility, merits and remedies) and 

a Costs Stage.210 Based on the Terms of Reference as provided in PO1 as well as the 

facts provided in the case file, it is Claimant’s understanding that the quantum of 

damages alongside the allocation of the costs of the proceeding are to be addressed in 

the subsequent Costs Stage. Thus, Claimant will provide a further submission on the 

issues to be addressed in the Costs Stage, namely the quantum of damages (if 

necessary) and the costs of arbitration. 
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REQUEST FOR RELIEF 

Claimant respectfully asks the Tribunal to find that: 

1. The Tribunal may exercise its jurisdiction under the Euroasia BIT, as Claimant is 

an investor pursuant to Article 1(2) of the Euroasia BIT; 

2. Claimant’s claims in are admissible in this arbitration, as Claimant has adhered to 

all of the pre-arbitral steps required from Claimant under Articles 3 and 9 of the 

Euroasia BIT; 

3. Claimant’s right to investment protection under the Euroasia BIT is not precluded 

by Respondent’s allegations of Claimant’s unlawful conduct; and that 

4. Claimant is entitled to full and effective compensation, under Article 4 of the 

Euroasia BIT, for the expropriation of Claimant’s investment by the EO imposed 

by Respondent on 1 May 2014. 

 

 

TEAM TOMKA 

On behalf of Claimant, 

Peter Explosive 

 

 

 

 


