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STATEMENT OF FACTS 

 

1. On 1 April 1993, the Republic of Oceania (“Respondent”) and the Republic of Eastasia 

entered into a Bilateral Investment Treaty (the Oceania-Eastasia BIT). On 23 October 

1995, the Respondent and the Republic of Euroasia entered into a Bilateral Investment 

Treaty (the Oceania-Euroasia BIT) as well.  

 The Investment and Subsequent Contracts 

2. Mr. Peter Explosive (“Claimant”) invested in Oceania in February 1998 by purchasing 

100% shares in Rocket Bombs Ltd., an arms production company that was a decrepit 

enterprise due to the loss of its environmental license. The halt of production had left 

the local town of Valhalla without a means of living. 

3. The Claimant began to modernise the production line to meet the requirements of the 

Oceania Environment Act, 1996, and was granted an Environmental License from the 

National Environment Authority of Oceania on 23 July 1998. After commencing arms 

production, the Claimant contracted with several parties, of which the contract with the 

Ministry of National Defence of Euroasia was the most crucial. 

4. The Claimant’s first contract with Euroasia was for a period of 15 years, from 1 

January 1999 to 1 January 2014. The Claimant concluded a second contract with the 

Ministry of National Defence of Euroasia on 28 February 2014. 

 Transfer of the Territory of Fairyland and Subsequent Actions 

5. Due to multiple wars over the last 100 years, the region of Fairyland had found itself 

within Eastasian territory, although historically it had been a part of Euroasia. On 1 

November 2013, the residents of Fairyland decided in a referendum, conducted by the 

authorities of Fairyland, to reunite with Euroasia. On 1 March 2014, the reunification 

occurred peacefully, and on 23 March 2014, Euroasia declared fairyland as part of its 

territory. 

6. The government of Eastasia, however, declared the referendum as unlawful and 

carrying no effect. The residents of Fairyland sought an intervention from Euroasia. 

The armed forces of Euroasia entered and acquired the territory of Fairyland facing 

absolutely no resistance from Eastasian forces. On 28 March 2014, the transfer was 

declared as illegal by Eastasia, and there was a termination of diplomatic relations 

between the two countries.  



 2 

7. The situation in Fairyland divided the international community into two camps: one 

camp deeming the transfer an unlawful annexation and the other recognizing the 

transfer of territory. There was no international adjudication upon the said matter. 

8. Oceania, belonging to the camp alleging it to be an unlawful annexation, passed an 

Executive Order on Blocking Property of Persons Contributing to the Situation in the 

Republic of Eastasia (“Executive Order”). The Order imposed a system of sanctions. 

9. The sanctions were introduced against persons engaged in certain sectors of the 

Euroasian economy. The Order also included a ban on business operations with such 

persons, thereby suspending existing contracts and making future contracts with them 

illegal. Also, the sanctions prohibited those affected by the Order from engaging legal 

help while approaching the domestic courts of Oceania for a recourse.  

10. The Claimant, who was engaged in the arms production sector, as well as his 

investment Rocket Bombs Ltd. were impacted by the sanctions. It was the only 

company in the arms production sector targeted by the sanctions. As a result of the 

sanctions, there was  a deterioration of Rocket Bombs’ business, and an immediate 

decrease in the Claimant’s share values. The Claimant was also unable to sell his 

shares. Additionally, every Oceanian company that had contracted with Rocket Bombs 

Ltd issued notices pursuant to the Executive Order repudiating their contracts. 

 Actions of the General Prosecutor’s Office 

11. On the basis of an anonymous tip given in 2013, the General Prosecutor’s Office of 

Oceania began conducting an investigation into corruption in the NEA. In November 

2013, the investigation resulted in the initiation of criminal proceedings against 

officials in the NEA.  

12. The President of the NEA was the main accused as per the General Prosecutor’s Office. 

The President had been in office since 1996. On 1 February 2015, the President and 

other officials of the NEA were convicted of accepting bribes.  

13. On 5 May 2015, the Claimant was informed that he was under investigation with 

regard to the environmental license granted 17 years ago. On 23 June 2015, the 

General Prosecutor’s Office initiated criminal proceedings against the Claimant.  

14. The matter regarding the alleged participation of the Claimant in the corruption scandal 

is still pending in the national courts of Oceania, and no conclusive proof has been 

provided regarding his involvement.     
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SUMMARY OF ARGUMENTS 

 

15. JURISDICTION. The ICC Tribunal has Jurisdiction. First, the Claimant is an investor 

pursuant to Article 1 of the Oceania-Euroasia BIT since he fulfills the requirements of 

having made an investment and of being a national of Euroasia in consonance with both 

national and international law. Under International Law, the Claimant is a Euroasian 

national due to the transfer of Fairyland through the Effective Control Doctrine as well 

as the principle of Self Determination, and furthermore the transfer was not effected 

through an unlawful threat or use of force. Second, the pre-arbitral steps in Article 9 of 

the Oceania-Euroasia BIT are not binding, and do not constitute a Jurisdictional Bar to 

this Tribunal’s Jurisdiction. Even if the pre-arbitral steps were found to constitute a 

jurisdictional bar, complying with the pre-arbitral steps would be futile in the instant 

case. Third, in arguendo the Tribunal finds that the Claimant had to comply with the 

pre-arbitral steps, the Claimant may rely on Article 8 of the Oceania-Eastasia BIT by 

virtue of the MFN clause contained in Article 3 of the Oceania-Euroasia BIT keeping 

with the principle of non-discrimination that it embodies. Such an extension does not 

violate the principles of effet utile and ejusdem generis, and does not violate any public 

policy considerations. Further, the consent can be constructed from the extension of the 

MFN clause. 

16. MERITS OF THE CLAIM. First, the Claimant made a protected investment with 

reference to Article 1(1) of the Oceania-Eastasia BIT. The Clean Hands Doctrine 

contained in the Article is not applicable because of the involvement of the State’s own 

agent in the act of corruption. Second, the Respondent has expropriated the Claimant’s 

investment by implementing the Executive Order, and therefore has violated its 

obligations under the Oceania-Euroasia BIT. This amounts to indirect expropriation, 

and the Respondent must provide adequate compensation for the substantial 

depravation suffered by the Claimant’s investment. Third, the Claimant did not 

contribute to the damages suffered by his investment since Oceania failed to establish a 

nexus between the acts of the Claimant and the expropriation. Furthermore, the 

Minimum Standards of Treatment have not been accorded to the Claimant’s 

investment, and this amounts to a breach of the Claimant’s legitimate expectations. 
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ARGUMENTS 

ARGUMENTS ON JURISDICTION 

I. THE CLAIMANT IS AN INVESTOR PURSUANT TO ARTICLE 1(2) OF THE OCEANIA-

EUROASIA BIT. 

17. The Claimant is an investor pursuant to Article 1(2)1 of the Oceania-Euroasia BIT, 

fulfilling both the requirements of the said article, namely: (i) that the Claimant has 

made an investment in the territory of one of the contracting parties,2 and (ii) that the 

Claimant is a natural person of one of the contracting parties.3 

A. THE CLAIMANT HAS MADE AN INVESTMENT IN THE TERRITORY OF ONE OF 

THE CONTRACTING PARTIES. 

18. In February 1998, the Claimant purchased 100% of the shares in Rocket Bombs Pvt. 

Ltd., located in Oceania, and became its president and the sole member of its board of 

directors.4 Article 1(1)(b)5 of the Oceania-Euroasia BIT provides that an investment in 

the form of shares of a company constitutes a valid investment under the BIT. Further, 

the numerous factories6 belonging to Rocket Bombs would constitute an investment in 

immovable property, falling under the ambit of Article 1(1)(a).7 The contractual rights 

procured by the Claimant would constitute an investment under Article 1(1)(c)8 of the 

Oceania-Euroasia BIT. This fulfils the first requirement under Article 1(2) of the 

Oceania-Euroasia BIT, i.e., that of an investment in the territory of one of the parties, in 

this case Oceania. 

B. THE CLAIMANT IS A NATIONAL OF ONE OF THE CONTRACTING PARTIES. 

19. In the instant case, the second requirement for the Claimant to be construed as an 

investor under the Oceania-Euroasia BIT is that the individual must be a national of one 

                                                 
 
1 Oceania-Euroasia BIT at Art. 1(2), p 41. 

2 Id. 

3 Oceania-Euroasia BIT at Art. 1(2)(a), p 41. 

4 Uncontested Facts at ¶ 2, p 32. 

5 Oceania-Euroasia BIT at Art. 1(1)(b), p 40. 

6 Uncontested Facts at ¶¶ 3, 6, 11, 12 , pp 32-34. 

7 Id at Art. 1(1)(a), p 40. 

8 Id at Art. 1(1)(c), p 40. 
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of the two contracting parties. The decision of the Tribunal in the case of Soufraki v. 

UAE,9 as well as a multiplicity of expert opinions,10 show that the nationality of the 

investor must be that of one of the parties to the BIT invoked for the Tribunal to have 

jurisdiction over the claim.  The tribunal in Champion Trading v. Egpyt found that for 

questions of nationality, it is generally required that domestic law be referred to11. The 

same was upheld by the Soufraki12 case, which showed that nationality is contingent 

upon the national law of the States involved, and therefore that while investment 

treaties are generally governed by international law, for the purposes of determining 

nationality, national law is applicable.  

20. In the instant case, both Eastasia and Euroasia have granted the claimant nationality. 

Eastasia permits dual nationality,13 and therefore the Claimant’s act of taking a second 

nationality would not be barred by Eastasian law. Moreover, Euroasia too has granted 

the Claimant nationality in accordance with its citizenship act, and therefore, the 

requirements of national law of both Euroasia and Eastasia are satisfied. Moreover, in 

Olguin vs Paraguay,14 the tribunal found that so long as the Claimant possessed the 

nationality of one of the contracting parties of the BIT under which the claim was 

invoked, the tribunal had jurisdiction over the matter. In the instant case, it is contended 

that as the Oceania-Euroasia BIT has been invoked and the Claimant has acquired 

Euroasian nationality in compliance with Euroasian law, the tribunal has jurisdiction to 

hear the matter.  

21. However, in the instant case, it must be noted that both Article 1(3)(a)15 and Article 

1(3)(b)16 of the Oceania-Euroasia BIT require compliance with international law for the 

determination of the status of the territory of both Oceania and Euroasia. Therefore, in 

the event that the tribunal finds that the question of nationality must be resolved in 

                                                 
 
9 Soufraki v. UAE at ¶¶ 55, 84. 

10 Schreur (I) at 521; Sornahrajah at p 323.  

11 Champion Trading Company v. Egypt at ¶ s 3.4.1, pp 282-289. 

12 Soufraki v. UAE at ¶ 55. 

13 PO3 at ¶ 2, p 59. 

14 Olguin v. Paraguay at ¶ 61. 

15 Oceania-Euroasia BIT at Art. 1(3)(a), p 41. 

16 Id at Art. 1(3)(b), p 41. 



 6 

consonance with international law, it is pertinent to determine the nationality of the 

Claimant with the aid of the applicable international law as well. 

22. The Claimant was initially an undisputed national of Eastasia and a resident of 

Fairyland,17 which was a part of Eastasia. The Claimant has attempted to revoke his 

Eastasian nationality, and has gained Euroasian nationality as per the Citizenship Act of 

Euroasia. 18  However, the Claimant did not comply with all the requirements for 

revocation of nationality laid down by Eastasian law,19 and since Euroasian law does 

not permit dual nationality,20 the Claimant’s nationality, as under international law, is in 

question.  

23. The Claimant’s nationality must therefore be determined with reference to the rules of 

customary international law and the Vienna Convention on Succession of States with 

Respect to Treaties which govern the interplay of nationality and territory. Customary 

international law provides that the transfer of territory from one state to another state 

would cause the residents of such territory to cease to be nationals of the predecessor 

state.21 Therefore, if Fairyland has lawfully transferred to Euroasia, the residents of 

Fairyland, including the Claimant, shall have lost their Eastasian nationality. Further, 

the Claimant specifically shall gain Euroasian nationality as of 23 March 2014, which 

he has been granted by the government of Euroasia under the Citizenship Act of 

Euroasia. 

24. In addition to this, Article 15 of the Vienna Convention on the Succession of States in 

Respect of Treaties clearly states that in the event that a part of a territory of a state 

transfers to another state, that part shall cease to be governed by the treaties of the 

predecessor state and shall instead be governed by the treaties of the successor state.22 

Therefore, in the instant case, with the transfer of Fairyland from Eastasia to Euroasia, 

Fairyland shall cease to be governed by Eastasian treaties and shall instead be governed 

by Euroasian treaties, such as the Oceania-Euroasia BIT in the present matter. 

                                                 
 
17 Uncontested Facts at ¶ 2, p 32. 

18 PO2 at ¶ 4, p 56. 

19 PO3 at ¶ 2, p 59. 

20 PO2 at ¶ 4, p 56. 

21 Oppenheim at p 219. 

22 VCSST at Art. 15. 
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25. It is therefore submitted that Fairyland transferred from Eastasia to Euroasia since: (a) 

Euroasia acquired Fairyland through the principle of Effective Control, (b) The territory 

transferred by virtue of the principle of self-determination of states, (c) Euroasia has in 

no manner violated international law through either an unlawful use of force or the 

threat of an unlawful use of force. Consequently, the residents of Fairyland have ceased 

to be Eastasian nationals and are no longer governed by Eastasian treaties, but are 

instead governed by Euroasian Treaties. Moreover, Peter Explosive specifically, post 

the loss of his Eastasian nationality, has now acquired Euroasian nationality.  

1. Euroasia acquired Fairyland by means of Effective Control of Territory.  

26. Under international law, when one party has established effective, de facto control over 

a certain portion of territory, and such territorial claim is uncontested effectively, the 

territory acquiesces to the nation claiming sovereignty.23 This ‘Effective Control’ test 

has been utilized in a multitude of cases.24 There are two primary requirements for an 

Effective Control claim to be successful. The first is that the territory be effectively and 

de facto controlled by the party claiming sovereignty who must have the intent to 

govern the territory as its own;25 this intent may be shown administratively, politically 

or militarily. 26  The second requirement is that such a claim fails to be contested 

effectively as the former sovereign has ceased to maintain a minimum degree of 

sovereign activity in the territory.27 

27. In status quo, Euroasian forces have established complete and uncontested de facto 

control over Fairyland by virtue of the deployment of their armed forces in Fairyland, 

whose presence has not been met with any military resistance whatsoever from 

Eastasia.28 Moreover, Euroasia has shown its intent to govern Fairyland as part of its 

own territory by declaring Fairyland as part of Euroasia on 23 March 2014.29 It has 

                                                 
 
23 Blum at p 102. 

24 Id. at p 104.   

25 Brilmayer/Klein at pp 715-716. 

26 Blum at pp 100, 101, 110, 118. 

27 Jennings at p 30. 

28 Uncontested Facts at ¶ 14, p 35. 

29 Id. 
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therefore established effective, de facto control over Fairyland, and has further shown 

the intent to govern the territory as its own. The first requirement is therefore satisfied.   

28. Secondly, it is required that the claim be uncontested effectively due to the former 

sovereign’s inability to maintain a minimum degree of sovereign activity in the 

territory.  

29. In status quo, Eastasia has failed to deploy any forces whatsoever to counter the 

Euroasian forces deployed in Fairyland. 30  It has consequently allowed Euroasia to 

establish complete control over the territory. Thereby, it is apparent that Eastasia has no 

control over the territory, and by extension, has failed to maintain a minimum degree of 

sovereign activity in the territory. Thus, Eastasia has failed to effectively contest the 

Euroasian claim over Fairyland. Therefore, the second requirement of the Effective 

Control test is also satisfied.  

30. Eastasia is also one of the only nations in history to have failed to militarily respond to 

the deployment of military forces of another state in its territory. It is pertinent to refer 

to the 1983 Invasion of Grenada, wherein the State of Grenada - a country covering an 

area of around 220 Square miles - deployed its own military forces to rebut an invasion 

by the United State of America in its territory, despite the fact that its own forces were 

grossly outmatched in manpower.31 

31. In summation, it is submitted that by means of the Doctrine of Effective Control, 

Euroasia has established effective control over Fairyland and has shown intent to 

govern the same as its own territory, satisfying the first requirement of the test. 

Moreover, Eastasia has been unable to contest such a claim effectively, by virtue of its 

failure to maintain a minimum degree of sovereign activity in the territory, and 

therefore the second requirement of the test is also satisfied.  Therefore, Fairyland has 

acquiesced to Euroasia from Eastasia, and the people of Fairyland have subsequently 

lost their Eastasian nationality in keeping with the principles of international law.  

2. Fairyland transferred from Eastasia to Euroasia in keeping with the right 

of self-determination. 

                                                 
 
30 Id. 

31 Stewart/Raines/CMH at Introduction.  
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32. Article 1(2) of the United Nations Charter states that all people have the right of self-

determination, and that the upholding of such a right is one of the purposes of the 

United Nations.32 In addition to this, Article 1(1) of the International Covenant on Civil 

and Political rights also states that all individuals have the right of self-determination, 

by virtue of which they may freely determine their own political status.33 

33. However, both Article 1(2) of the United Nations Charter and Article 1(1) of the 

International Covenant on Civil and Political Rights fail to define the extent, scope, or 

applicability of the right of self-determination. It is therefore submitted, as shown 

below, that the right of self-determination includes both internal and external self-

determination, and by virtue of the latter allows for the people of a state to, in exercise 

of their right of external self-determination, secede from the state.  

34. Numerous eminent jurists, such as Thomas M. Franck, have found that a right to 

secession by virtue of the will of the people exists, and that such a right is provided by 

the principle of external self-determination.34  This is relevant in the context of the 

Advisory Opinion on Kosovo provided by the International Court of Justice,35 which 

found that a declaration of independence is a manifestation of the will of the people and 

that such a declaration cannot be considered illegal. It therefore concluded that over the 

course of the twentieth century, a right of independence of peoples was created by the 

international law of self determination.36 

35. The same is upheld by Part 8 of the Helsinki Final Act of 1st August 1975,37 which 

expressly provides for the existence of both the right of internal and external self-

determination of peoples. It further finds that as a part of this principle, all peoples have 

the right to, in full freedom, determine their internal and external political status as they 

wish. 

36. Furthermore, Procedural Order No. 2 of the Record finds that the every province is 

entitled to conduct a referendum which is within their exclusive competence. It is 

                                                 
 
32 UN Charter at Art. 1(2). 

33 ICCPR at Art. 1(1). 

34 Bayefsky at p 75. 

35 ICJ AO on Kosovo. 

36 ICJ AO on Kosovo at ¶¶ 79, 82. 

37 Helsinki Final Act at Part 8. 
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submitted that a unilateral declaration of independence would be within the exclusive 

competence of the province, as the authorities of Fairyland would have the right to 

declare independence. The same was upheld by the ICJ in its advisory opinion on 

Kosovo, wherein it found that a unilateral declaration of independence by the Assembly 

of Kosovo38 was not illegal or against international law.39 

37. Therefore, it is apparent that international law, as it stands, recognizes that all people 

have the right of external self-determination, which by extension permits for a right to 

secede. Moreover, the people of Fairyland have shown, through the referendum held on 

1st November 2013, that they desire to exercise this legal right of external self-

determination, and in the exercise of such right, Fairyland has transferred from Eastasia 

to Euroasia.  

3. Euroasia has neither used nor threatened to use force and thus has not 

violated the UN Charter. 

39. Article 2(4) of the UN Charter prohibits the use of force or the threat of use of force 

against the territorial integrity or political independence of one state by another state.40 

The International Criminal Tribunal for Yugoslavia found that for a question of use of 

armed force to arise, there must be an armed conflict in effect.41 Therefore, for a use of 

force to be present, there must be an armed conflict in existence. 

There are two requirements for an armed conflict to be in effect. The first is that there 

must be organized Armed Groups in existence. The second is that these Armed Groups 

must be engaged in “fighting of some intensity.”42  

40. In the instant case, the second requirement is not fulfilled. There has been no fighting 

whatsoever, since although Euroasia forces were indeed deployed in Fairyland, at no 

point of time were they ever militarily engaged by Eastasian forces or even hostile 

combatants. Therefore, it is apparent that no “fighting” of any manner took place.  

                                                 
 
38 ICJ AO on Kosovo at ¶ 76.  

39 Id at ¶ 121. 

40 UN Charter at Art. 2(4). 

41 Prosecutor v. Dusko Tadic at ¶ 70. 

42 Hague Conference (2010), Report on Meaning of Armed Conflict at p 2.  
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41. Resultantly, as no fighting of any intensity has occurred, it cannot be said that there is 

an armed conflict in existence. Since the use of force is purely contingent on the 

existence of an armed conflict, and no armed conflict currently exists, it cannot be 

stated that there has been a use of force by Euroasia.  

42. It is further submitted that no “threat of force” has occurred either. Ian Brownlie has 

defined the threat of force as an express or an implied promise made by a government 

that it would resort to force in the event that certain demands of that government are not 

complied with.43 

43. In the instant case, Euroasia has made no demands of Eastasia, and therefore it is 

apparent that it has not executed a threat of force. Therefore, in summation, it is the 

contention of the Claimant that there has been no use of force, nor a threat of the use of 

force by Euroasia, and thus, Euroasia’s actions do not violate Article 2(4) of the UN 

Charter.  

44. In conclusion, it is submitted that the territory of Fairyland has transferred lawfully 

from Eastasia to Euroasia for three primary reasons: (i) The territory has transferred by 

the Doctrine of Effective Control; (ii) The right of self-determination of people as 

exercised by the people of Fairyland has effected the transfer; (iii) Euroasia has, in 

effecting the transfer, exercised no unlawful use of force in compliance with the UN 

Charter.  

45. In consonance with Article 15 of the Vienna Convention on Succession of States in 

Respect of Law of Treaties and principles of customary international law, Fairyland is 

now governed by Euroasian treaties, and Peter Explosive has gained Euroasian 

nationality. Therefore, since Peter Explosive has an investment in Oceania and is a 

Euroasian national, he is an investor within the definition laid down by Article 1(2) of 

the Oceania-Euroasia BIT.  

II. THE NON-COMPLIANCE WITH ALL PRE-ARBITRAL STEPS UNDER ARTICLE 9 

OF THE EUROASIA BIT DOES NOT CONSTITUTE A JURISDICTIONAL BAR TO 

THIS TRIBUNAL 

46. Article 9 of the Oceania-Euroasia BIT lays down two pre-arbitral steps: firstly, that the 

investor must attempt at amicable settlement to the extent possible, and secondly, that 

the investor may litigate in national courts for a period of twenty four months. It is 

                                                 
 
43 Brownlie at p 364. 
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submitted that these provisions do not constitute a jurisdictional bar for this Tribunal, 

since (1) The Claimant has complied with the pre-arbitral requirement of attempting 

amicable settlement; (2) The provision relating to litigating in National Courts of 

Oceania for a minimum period of twenty-four months is optional and (3) even if the 

Tribunal finds that the requirement to litigate in national courts of Oceania is 

mandatory, complying with this requirement would be futile, thereby exempting the 

Claimant from complying. 

A. THE CLAIMANT HAS COMPLIED WITH THE PRE-ARBITRAL REQUIREMENT OF 

ATTEMPTING AMICABLE SETTLEMENT. 

47. The first pre-arbitral step laid down in Article 9 of the Oceania-Euroasia BIT is that the 

investor “shall” attempt amicable settlement to the extent possible. 44  The Claimant 

complied with this requirement by sending a notice to the Oceanian Ministry of Foreign 

Affairs along with copies to Ministries of Finance, Defence and Environment on 23 

February 2015.45 The Claimant filed the Request for Arbitration on 11 September 2015 

after receiving no reply whatsoever from the Respondent.46 Amicable settlement can 

only result in a final settlement if both parties are committed to the process.47 Not 

responding to the notice sent by the Claimant, where he expressed his intention to 

proceed to arbitration if negotiations could not be reached successfully, shows that the 

Respondent had no commitment to finding an amicable solution. The Claimant, by 

sending the notice that was not replied to, thereby fulfilled the requirement under 

Article 9(1) of the Oceania-Euroasia BIT by attempting amicable settlement “to the 

extent possible.” 

 

 

 

                                                 
 
44 Oceania-Euroasia BIT at Art. 9, p 44. 

45 PO3 at ¶ 4, p 60. 

46 Request for Arbitration, p 3. 

47 Kinsella/Rubins at Part III, p 3. 
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B. THE REQUIREMENT TO LITIGATE IN NATIONAL COURTS OF OCEANIA IS NOT 

MANDATORY. 

48. A treaty should be interpreted in good faith, giving the words their ordinary meaning 

keeping in mind context and the purpose of the treaty.48 Further, parties’ intention is to 

be understood only insofar as the text of the treaty is concerned.49 

49. In the Oceania-Euroasia BIT, Article 9(2) states that in the event that an amicable 

settlement cannot be reached, the dispute “may” be submitted to the local or national 

Courts of the contracting party in which the investment is made. Using the word “may” 

in Article 9(2) in contrast to “shall” in Article 9(1) shows the optional nature of the pre-

arbitral step contained in Article 9(2). In the case of Wintershall v. Argentina,50 the 

Tribunal held that the pre-arbitral steps contained in the German-Argentine BIT51 were 

mandatory only because of the presence of the word “shall.” The Tribunal even stated 

that had the word “may” been used, complying with the pre-arbitral step would be 

optional.52  

C. IN ARGUENDO, COMPLYING WITH THE PRE-ARBITRAL STEPS WOULD BE 

FUTILE.  

50. A local remedies rule, whether under a BIT or as an established rule of customary 

international law,53 is subject to certain exceptions.54 One of these exceptions, known as 

the futility exception, arises when there is no effective remedy available to the investor 

within the national boundaries of the state in which he invests.55 In such a situation, the 

non-compliance with pre-arbitral steps and the non-exhaustion of local remedies is not 

a jurisdictional bar either to an international arbitral tribunal or for diplomatic 

protection.56  

                                                 
 
48 VCLT at Art. 31. 

49 Expert Opinion of Christoph Schreuer in Wintershall v. Argentina. 

50 Wintershall v. Argentina at ¶ 119. 

51 Argentine-German BIT at Art.10.  

52 Wintershall v. Argentina at ¶ 120. 

53 Second Report on Diplomatic Protection at p 10. 

54 Third Report on Diplomatic Protection at pp 17-18. 

55 ARSIWA at Art. 44. 

56 Dugan/Wallace/Sabahi at p 347. 
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51. It would be futile, in the instant case, for the Claimant to submit his dispute for 

resolution before national courts for the stipulated minimum period of twenty-four 

months. This is because neither under international nor national law can Oceanian 

National Courts adjudicate claims brought directly under an international treaty. The 

only other remedy, therefore, available to the Claimant would be to try and set aside the 

Executive Order by approaching the Oceanian Constitutional Tribunal, which would be 

a lengthy process, taking up to 3 or 4 years. Further, the Tribunal has historically shown 

deference to the Executive Branch in matters of foreign policy.57  

52. The presently applicable test for futility is that of no reasonable possibility of an 

effective remedy.58 In the instant case, not only does the local court have no jurisdiction 

over the dispute in question, but there is also a consistent and well-established series of 

precedent adverse to the investor that has been established by the only Tribunal that he 

may approach. Further, Section 9 of the Executive Order makes it even more 

improbable that the Claimant will get any relief from the national Constitutional 

Tribunal. Even approaching the said Constitutional Tribunal would not provide the 

Claimant with the compensation that he seeks, but would at best merely set aside the 

Executive Order. The Third Report on Diplomatic Protection states that where such a 

situation exists, the investor’s non-compliance with pre-arbitral steps would not prevent 

him from submitting the dispute to an international tribunal or to resort to diplomatic 

protection. 

53. The old test for measuring futility, as laid down in the Finnish Ships Arbitration, was of 

obvious futility.59 This test has been criticized as being too strict in order to serve its 

purpose.60 The new test has been used since the Norwegian Loans Case, where Sir 

Hersh Lauterpacht stated that the new position is that of no reasonable possibility of an 

effective remedy as opposed to obvious futility.61  

54. In the instant case not only does the Claimant not have a reasonable possibility of an 

effective remedy but also resorting to national courts would be obviously futile since 

                                                 
 
57 PO3 at ¶ 6, p 60. 

58 Second Report on Diplomatic Protection at p 10. 

59 Finnish Ships Arbitration Case at ¶ 1504. 

60 Mummery at p 390. 

61 Separate Op. of Lauterpacht in the Norwegian Loans Case at p 48.  
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Section 1(b) of the Executive Order of 1 May 2014 prohibits a person from engaging 

professionally with the blocked person in any way, 62  which would mean that the 

Claimant would not be able to even hire a lawyer to help him seek any relief. 

III.  IN ARGUENDO, THE CLAIMANT MAY RELY ON ARTICLE 8 OF THE OCEANIA-

EASTASIA BIT BY VIRTUE OF ARTICLE 3 OF THE OCEANIA-EUROASIA BIT 

55. Even if the Tribunal holds that the Claimant was bound to comply with the pre-arbitral 

steps contained in Article 9 of the Oceania-Euroasia BIT, it is submitted that the 

Claimant may rely on Article 8 of the Oceania-Eastasia BIT by virtue of the MFN 

clause contained in Article 3 of the Oceania-Euroasia BIT. The Claimant’s submissions 

under the same are five-fold; (1) The Claimant would, under the Oceania-Euroasia BIT, 

suffer discriminatory treatment, making him eligible to invoke the MFN Clause; (2) 

such extension of the MFN clause does not violate the ejusdem generis rule; (3) such 

extension of the MFN clause does not violate the principle of effet utile; (4) such 

extension of the MFN clause to dispute resolution would constitute a valid consent of 

the host state to international arbitration and (5) no public policy considerations of 

Oceania are violated by such extension of the MFN clause. 

A. THE CLAIMANT WOULD SUFFER DISCRIMINATORY TREATMENT UNDER THE 

OCEANIA-EUROASIA BIT. 

56. The MFN clause is based upon the principle of non-discrimination.63 The International 

Court of Justice (ICJ) has stated that the pertinent and applicable terms to explain the 

consequences of the principle of non-determination are uniformity and equality of 

treatment of investors or their investments.64 In the case of Maffezini the Tribunal noted 

that this uniformity can be achieved as regards not only substantive treaty rules but also 

procedural ones.65  

57. Forcing an investor to litigate in national courts for a period of a few months does not 

serve any purpose in terms of settling the dispute, but results in a waste of time, money 

                                                 
 
62 EO at §1(b), p 52. 

63 Maffezini v. Spain at ¶ 42. 

64 Case Concerning the Rights of Nationals of the United States of America in Morocco at ¶ 20.  

65 Maffezini v. Spain at ¶ 54. 
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and effort of the investor.66 In the instant case, if forced to comply with the pre-arbitral 

steps, the Claimant would have to litigate in national Courts for two years even though 

the Executive Order prohibits him from hiring a lawyer.67 An Eastasian investor, on the 

other hand, would not have to comply with all the pre-arbitral steps.68 Therefore, the 

said discrimination mandates the invocation of the MFN clause in Article 3 of the 

Oceania-Euroasia BIT.  

B. EXTENDING THE MFN CLAUSE IN ARTICLE 3 OF THE OCEANIA-EUROASIA 

BIT TO DISPUTE SETTLEMENT DOES NOT VIOLATE THE EJUSDEM GENERIS 

RULE. 

58. The principle of non-discrimination does not apply in all situations but rather applies 

only in similar situations or circumstances. 69  This is encapsulated in the ejusdem 

generis rule.70 If the ejusdem generis rule is not satisfied, then the third-party treaty 

would be res inter alios acta in respect of the investor. 71  The Commission of 

Arbitration in the case of Ambatielos held that most-favoured nation treatment might 

also cover the administration of justice as long as the ejusdem generis rule is satisfied.72  

59. The ejusdem generis rule states that the MFN clause can only extend to those matters, 

the “genus” or type of which is inherent in the MFN clause itself.73 Article 3(1) of the 

Oceania-Euroasia BIT states that the MFN clause extends to “matters regulated by this 

Agreement.” 74  The Oceania-Euroasia BIT regulates dispute resolution between an 

investor and contracting state in Article 9.75 Therefore, dispute resolution is a subject 

that would fall under the ambit of the MFN clause in Article 3. 

                                                 
 
66 Born/Scekic at p 228. 

67 EO at §1(b), p 52. 

68 Oceania-Eastasia BIT at Art. 8, p 49. 

69 UNCTAD (I) at p 7. 

70 UNCTAD (II).  

71 Anglo-Iranian Oil Co. Case at p 20. 

72 Ambatielos (II) at p 107. 

73 Id.  

74 Oceania-Euroasia BIT at Art. 3(1), p 41. 

75 Oceania-Euroasia BIT at Art. 9, p 44. 
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60. Article 3(2) of the Oceania-Euroasia BIT restricts the application of the MFN clause. 

However, the Oceania-Eastasia BIT does not fall under any of the restricted categories 

mentioned in the Article. A BIT is fundamentally different from an agreement to 

facilitate cross-border trade, since it does not require that there be a transfer of 

ownership of “goods” or “services.”76 Therefore, the Claimant is not estopped from 

invoking the MFN clause in Article 3(1) by virtue of the restrictions mentioned in 

Article 3(2).  

C. EXTENDING THE MFN CLAUSE IN ARTICLE 3 OF THE OCEANIA-EUROASIA 

BIT TO DISPUTE RESOLUTION DOES NOT VIOLATE THE PRINCIPLE OF EFFET 

UTILE. 

61. Effet utile is a tool of interpretation that assumes that the parties intended every part of 

the contract to be effective and to have some purpose.77 Therefore, while interpreting a 

treaty, such interpretation must be used so as to ensure that no provision is rendered 

useless.78 

62. In the instant case, extending the MFN clause to dispute resolution does not violate the 

principle of effet utile. The principle of effectiveness is a mode of interpreting a 

provision so as to most effectively fulfill the objectives of a provision or treaty.79 The 

dispute resolution provision of the Oceania-Euroasia BIT contained in Article 9 would 

be effective regardless of the extension in the present case as it would apply effectively 

to any Claimant who chooses to be bound by it. The MFN clause does not reduce the 

effectiveness of Article 9, but merely provides investors with a choice to invoke the 

dispute resolution clause of another BIT. Further, not extending the MFN clause to 

dispute resolution would deprive it of its intended effect, which is to be derived from its 

text.80 

D. THE EXTENSION OF THE MFN CLAUSE PROVIDES ADEQUATE CONSENT TO 

THIS TRIBUNAL’S JURISDICTION. 

                                                 
 
76 Black's Law at pp 844, 1529. 

77 Wintershall v. Argentina at ¶ 108. 

78 Id.  

79 VCLT at Art. 31. 

80 Id; Expert Opinion of Christoph Schreuer in Wintershall v. Argentina. 
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63. The Tribunal in Salini v. Jordan was the first to hold that a MFN clause, unless it 

explicitly mentions the contrary, cannot be extended to dispute resolution. 81  This 

decision, followed in reasoning by Plama v. Bulgaria,82 is based on the assumption that 

the MFN clause applies only to substantive matters.83 This assumption is not based on 

preceding authorities, such as the Ambatielios Case,84 and has no base in law or logic.  

64. However, in light of the contradictory case law, the best approach is considered to be 

one that pays close attention to the wording of the MFN clause.85 As submitted above, 

Article 3(1) clearly includes dispute resolution. 86  When the MFN clause includes 

dispute resolution, consent can be drawn from the dispute resolution of the secondary 

treaty that is being relied upon.87 Article 8 of the Oceania-Eastasia BIT clearly states 

that the contracting parties, one of them being Oceania, “declare that they unreservedly 

and bindingly consent” to the submission of a dispute before an International Arbitral 

Tribunal.88 As stated by Professor Christoph Schreuer, where the host state undertakes, 

as is the case, to give consent to arbitration in the future, refusing such consent would 

amount to a breach of contract.89 

E. EXTENDING THE MFN CLAUSE TO DISPUTE RESOLUTION DOES NOT VIOLATE 

ANY PUBLIC POLICY CONSIDERATIONS OF OCEANIA. 

65. The Tribunal in Maffezini v. Spain, while extending the MFN Clause to dispute 

resolution, ensured such extension would not result in rampant treaty shopping by 

investors.90 For the same, they laid down four scenarios where the MFN Clause could 

not be extended to dispute resolution clauses citing grounds of public policy.91 These 
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four scenarios are: (1) when the contracting parties have opted for a highly 

institutionalized system of arbitration (such as that under the NAFTA), then the 

investor may not use the MFN Clause to bypass those requirements; (2) where the 

dispute resolution clause in the basic BIT contains a “fork-in-the-road” provision and 

the investor has made a non-reversible choice, the investor cannot use the MFN clause 

to change his choice by relying on the dispute resolution clause of another BIT; (3) 

Where the parties have conditioned their consent to arbitration upon the exhaustion of 

local remedies, then the MFN clause cannot be used to bypass such condition and (4) 

the investor cannot use the MFN clause to change the forum of international arbitration 

or dispute resolution.92  

66. In the instant case, neither have the parties opted for a highly institutionalized dispute 

resolution mechanism, as is present in the NAFTA, nor have they opted for a fork-in-

the-road provision.93 As a result, the first two exceptions stated by Maffezini do not 

apply. The third exception does not apply since a mere waiting period, as stated by the 

Maffezini Tribunal itself and affirmed by scholars94, does not constitute a pre-condition 

to international arbitration.95 The fourth exception also does not apply in the present 

case since consent to the ICC as a forum of arbitration under the ambit of the ICC is 

present in both the BITs.96 There is no attempt being made by the Claimant to change 

the forum of international arbitration. 

67. The case of Plama v. Bulgaria, while giving a decision contrary to Maffezini, did so on 

the main grounds of Bulgaria’s predominant treaty practice. In the instant case, Oceania 

does not have any consistent treaty practice,97 which means that the MFN clause would 

have to be interpreted purely on its merits and the reasoning of the Tribunal in Plama 

would not apply. Further, although the Tribunal in Plama did state that unless explicitly 

mentioned that the MFN clause cannot extend to dispute resolution, there have been 
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several case law98  and scholarly opinion99  that have disagreed with this reasoning. 

Therefore, the test laid down in Maffezini should be used by this Tribunal.  
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ARGUMENTS ON MERITS 

I. THE CLAIMANT’S INVESTMENT IS A PROTECTED ONE 

68. The ‘Clean Hands Doctrine’ finds its application through Article 1(1) of the Oceania-

Eastasia BIT. The phrase, “in accordance with the laws” is the embodiment of the 

same doctrine. It is the Respondent’s contention that the Claimant’s investment is not a 

protected one with reference to this Article.100  

69. The Republic of Oceania, in its answer to the request for arbitration,101  has raised 

claims regarding the protection that is to be granted to the investments made by Peter 

Explosive in Rocket Bombs Ltd., and not regarding the investment itself.  

70. Furthermore, the Republic of Oceania is contesting the manner in which Mr. Explosive 

was granted the license, and not whether there was an investment in the first place 

within the meaning of the applicable BIT i.e., the Oceania-Eurosia BIT. Since the issue 

raised is not regarding the investment itself, which is the necessary requirement for a 

claim to be brought forth in front of this tribunal under the Oceania-Euroasia BIT, it 

passes the jurisdictional bar and is a claim regarding the merit of the manner in which 

Mr. Explosive was granted the license.   

A. THE ‘CLEAN HANDS DOCTRINE’ WILL NOT APPLY TO MR. PETER EXPLOSIVE 

AND THE INVESTMENTS MADE IN ROCKET BOMBS LTD.  

71. The doctrine of ‘Clean Hands’ is a principle of equity102 as well as of international 

law.103 It is a doctrine that prevents a tribunal from accepting claims from a party when 

that party itself has been a part of an “illegality with a nexus to the dispute.”104 

Although the doctrine is a flexible one, it can be amended only to ensure that there is 

justice, and it cannot be adapted to save oneself from the injustice committed.105 The 

application of the ‘Clean Hands Doctrine’ by the State of Oceania will be negated; (1) 

because the Respondent failed to provide the requisite standard of evidence and (2) due 

to the involvement of the State of Oceania’s own agent in the act of corruption. 
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1. The Standard of Proof for Corruption is “beyond reasonable doubt.” 

72. The General Prosecutor’s Office convicted the President of the National Environment 

Authority of Oceania and other officials on 1st February 2015 based on the charges of 

corruption.106 Mr. Peter Explosive was also subject to the investigations of the General 

Prosecutor, and later on the 23rd of July, 2015 criminal proceedings were initiated 

against him.107 While there has not been any conclusive proof as to the involvement of 

Mr. Explosive in the matter of corruption, the involvement of the agent of State of 

Oceania, i.e., the President of the NEA, is thoroughly established and criminal 

sanctions have been imposed on him.  

73. Since it is the State of Oceania seeking application of the ‘Clean Hands Doctrine’ under 

Article 1(1) of the Oceania-Eastasia BIT,108 its own hands must be clean, which is not 

so in this matter. The involvement of the President of the NEA in the corruption 

scandal automatically negates the Respondent party’s ability to bring in a claim under 

this doctrine since allowing the claim would lead to an inequitable advantage109 to the 

State of Oceania.  

74. The arrest of the President of the NEA by the Prosecutor’s office indicates that 

corruption is a matter dealt with by the criminal justice system in Oceania, thus 

corruption is not a civil matter. The charges imposed upon the President of the NEA are 

also criminal in nature.  

75. In arguendo, the ‘Clean Hands Doctrine’ has not been formally accepted in 

international law.110 There are no common grounds of its applicability, as each tribunal 

interprets it differently.111  

76. Therefore, the facts presented to the Tribunal are not sufficient to prove any illegality 

on the part of Mr. Peter Explosive.  

77. Since it has been established that corruption is a criminal matter in Oceania, the 

standard of proof would be ‘beyond reasonable doubt’.112 From the Record, there is no 
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evidence that directly establishes the involvement of Peter Explosive in the matter of 

corruption. The evidence gathered by the General Prosecutor’s office is also not subject 

to the scrutiny of this tribunal, because it has not been presented to it.  

78. The only matter that creates a suspicion on the part of Peter Explosive, as is contended 

by the Respondent, 113  is the private meeting that was held between him and the 

President of the NEA in July 1998. However, the basis of this allegation can only be 

founded on a lower standard of proof than ‘beyond reasonable doubt,’ which requires 

that whatever evidence is presented to the tribunal, must ‘conclusively’ prove the 

matter of allegation and the action that took place for the allegation to be brought 

forth.114 

79. A higher standard of proof is required to establish corruption,115 because of the impact 

it has on the investments made by a party through Foreign Direct Investment. This is 

because the accusation of corruption carries with it a moral and criminal implication in 

that it indicates that the investor might have used unscrupulous means to procure an 

investment in the host state. While it is pertinent for the investors themselves to prove 

good faith on their part, it is for the host state alleging corruption to show that there is 

proof beyond the standards of just circumstantial evidence and the preponderance of 

probabilities for the accusation of corruption to hold true.  

80. In the case of Metal-Tech Ltd v. Uzbekistan,116 it was stated by the Tribunal that to 

sustain the allegation of corruption, the ‘red flags’117 raised must conclusively establish 

that one of the parties was corrupt and engaged in illegal activities to make an 

investment. The requirement of a higher standard of proof should be understood in the 

context of the implications that an allegation of corruption will create. The implications 

are that firstly the investor’s investment will not receive the protection which is to be 

granted to legally made investments, and secondly it casts a doubt on the ability of the 

host state to create an environment that is optimal for investors. While the second 
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concern must be dealt with by the state, the first is, many a time, used by a host state to 

escape the liability of investment protection.118  

81. In Peter Explosive’s case, the only possible ‘red flag’ is the private meeting that was 

held between him and the President of the NEA, and the subsequent granting of the 

license. Mr. Peter Explosive procured the license for Rocket Bombs Ltd. on the basis of 

good faith. The loss of the environmental license of Rocket Bombs Ltd., and the 

consequent stoppage of production had a severe impact on the local community of 

Valhalla. The company’s deterioration led to the ‘decline of the town itself’.119  To 

ensure that there would be no further depreciation, Mr. Explosive commenced the 

production while procuring the environmental license.      

B. OCEANIA’S OWN HANDS ARE “UNCLEAN” 

82. The President of the NEA of Oceania, who is an agent of the state, was involved in the 

corruption scandal, thereby negating the invocation of the ‘Clean Hands Doctrine’ by 

the State of Oceania. The International Law Commission’s Draft Articles on 

Responsibility of States for Internationally Wrongful Acts mandates that there is a 

fundamental principle of state responsibility wherein there is an accountability of states 

for violations of international law, and the further requirement to make reparations for 

the same. There is a growing international consensus on anti-corruption and the signing 

of multilateral anti-corruption conventions;120 hard corruption is to be considered as a 

violation of international law.  

83. Accountability, as foreseen by the International Law Commission, is the requirement of 

states to bear the consequences of corruption and assume full responsibility for the 

actions of its agents and organs.121 In international law, a state is responsible for acts 

committed by its officials, of whatever status, in their official capacity, even in 

situations when the officials exceed their authority, contravene instructions, or violate 

internal law.122 When a public official (i.e., the President of the NEA) accepts a bribe to 

exercise his public duties in a certain manner, which was the licensing of the production 
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line of Rocket Bombs Ltd. in the present case, then the acts of that official are 

attributed to the State itself under public international law. 

84. Since it is established in the Record that the President of the NEA of Oceania was, in 

fact, convicted for accepting bribes,123 it would be against the principles of equity to 

uphold the claim brought forth by the Republic of Oceania regarding the application of 

the ‘Clean Hands Doctrine’ due to the participation of its own agent in the act of 

corruption. 

II. THE RESPONDENT EXPROPRIATED THE CLAIMANT’S INVESTMENT 

85. The Claimant contends that the Respondent State has indeed expropriated the 

Claimant’s investment in Rocket Bombs Ltd. by implementing the Executive Order of 

1st May 2014. The argument is four-fold. Firstly, the Respondent State’s actions 

amount to indirect expropriation. Secondly, that the expropriation in question is 

unlawful under the BIT. Thirdly, that the regulatory measure fails the test of 

proportionality. Fourthly, in arguendo the measure is a regulation for the public’s 

interest, the actions of the Respondent still amount to expropriation by virtue of the 

Sole Effect doctrine. Therefore, the Claimant must be duly compensated for the losses 

suffered. 

A. THE RESPONDENT’S REGULATORY MEASURE RESULTED IN AND AMOUNTED 

TO AN INDIRECT EXPROPRIATION OF THE CLAIMANT’S INVESTMENT.  

86. Article 4 of the Oceania-Euroasia BIT explicitly prohibits indirect expropriation.124 

Indirect expropriation was recognized in the case law of arbitral tribunals and of the 

Permanent Court of International Justice as early as in the 1920s.125 The European 

Court of Human Rights recognized the concept of indirect or de facto expropriation in 

the leading case of Sporrong and Lonnroth v. Sweden.126 According to the classical 

definition for indirect expropriation laid down in the case of Starrett Housing v. Iran, it 

is a concept acknowledged under international law that involves total or near-total 
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depravation of an investment by the State’s actions without a formal transfer of title or 

outright seizure.127 

87. The Metalclad award illustrated the expansive scope given to expropriation.128 The 

Tribunal observed that interferences of a covert or incidental nature that pertain to the 

use of property, which effectively deprive the owner, in whole or in significant part, of 

the use or reasonably expected economic benefit of the concerned property even if it is 

not necessarily for the obvious benefit of the host state would also constitute 

expropriation.129 

88. On the basis of State practice, doctrines and arbitral awards, indirect expropriations are 

characterized by the following cumulative features: (a) an Act attributable to the State; 

(b) interference with property rights or other protected legal interests; (c) of such 

degree that the relevant rights or interests lose all or most of their value or the owner is 

deprived of control over the investment; (d) even though the owner retains the legal 

title or remains in physical possession.130  

89. With reference to (a), in this case, the measure of implementing the Executive Order is 

the said Act attributable to the Respondent State’s administrative decree, which has 

resulted in the expropriation of the Claimant’s investment. This is analogous to the 

reasoning used in   Suez v. Argentina where the Tribunal affirmed that when a host 

State invokes its regulatory power to enact measures that reduce the benefits the 

investor receives from the investment without actually altering or affecting the 

investor’s legal title indeed results in an indirect expropriation or ‘regulatory taking.’131  

90. With reference to (b), the Iran-US Claim Tribunal has found that a governmental 

interference may amount to an expropriation if it denies property owners ‘fundamental 

rights of ownership, use, enjoyment or management of business.’132 It is contended that 

the two broad rights of the Claimant that were expropriated are: (i) contractual rights 
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and (ii) rights over the share value. 

91. Tribunals have recognized that intangible rights, particularly contractual rights, can be 

expropriated.133 The following is the principle laid down in the Rudloff case which has 

been affirmed by several tribunals: 

‘The taking away or destruction of rights acquired, transmitted, and defined by a 

contract is as much a wrong, entitling the sufferer to redress, as the taking away 

or destruction of tangible property.’134  

92. Furthermore, the Tribunal in Starrett Housing acknowledged that there are several 

precedents in international law in which measures of expropriation or taking, primarily 

aimed at physical property, have been deemed to compromise also rights of a 

contractual nature closely related to the physical property.135 In Amoco International 

Finance Corp v. Iran, it was held that expropriation may extend to any right that may 

be the object of a commercial transaction.136 The Tribunal in Tokios Tokeles v. Ukraine 

stated that all business operations associated with the physical property of the investors 

are covered by the term ‘investment’ which includes contractual rights.137  

93. The Executive Order effectively made Mr. Peter Explosive a blocked person, and made 

it illegal for him to pursue existent or future contracts. Therefore, all of the contracts 

that had been entered into during the course of running his investment Rocket Bombs 

Ltd. stood cancelled. In Norwegian Shipowners’ Claims, Norway v. United States, it 

was recognized that the cancellation of existing contracts amounts to expropriation.138 

Moreover, the effects of cancellation of contracts have been held to be irreversible and 

permanent.139 

94. Additionally, the Claimant could not conduct the business by virtue of the Executive 
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Order as all the Oceanian companies that contracted with Rocket Bombs Ltd. issued 

formal notices, declaring that pursuant to the Executive Order they were no longer 

bound by the respective contracts, and that they had no intention to perform them.140  

Interference with contractual rights leading to a breach or termination of the contract by 

the investor’s business partner  constitutes indirect taking.141  

95. The CME v. Czech Republic decision embodies a very indirect finding of expropriation: 

there was no physical taking of the property by the State but the tribunal held that the 

commercial value of the investment had been destroyed. The Czech Media Council, a 

regulatory authority, was held to have interfered with the investor’s investment by 

having created a legal situation that enabled the investor’s local partner to terminate the 

contract on which the investment depended. 142  Therefore, the tribunal upheld the 

investor’s claim that contractual rights had been expropriated by the interference of a 

regulatory body of the host state.143 The Claimant contends that the facts of this case 

are analogous to the present scenario since the threshold of government action resulting 

in an expropriation of contractual rights has been met.144  

96. With regards to rights over share value, in GAMI Investments v. Mexico, it was held 

that foreign shareholders in a domestic company can submit investment claims.145 Mr. 

Peter Explosive was a party to the applicable BIT by virtue of his purchase of shares in 

Rocket Bombs Ltd., which constituted an investment under Article 1(1)(b) of the 

Oceania-Euroasia BIT.146 In the present case,  the Claimant saw a rapid decrease in the 

value of his shares, and moreover was unable to sell the shares to a third person.147  

97. With reference to (c), in the CME v. Czech Republic case, an ad hoc tribunal relied on 
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the broad concepts of destruction of the commercial value of an investment and denial 

of benefits to the investor in its finding of an indirect expropriation.148 The tribunal 

stated that a deprivation occurs whenever a State takes steps “that effectively neutralize 

the benefit of the property for the foreign owner.” 149  In the present case, the 

introduction of the sanctions resulted in the deterioration of Rocket Bomb’s business 

and a rapid decrease in the value of the shares.150 The Claimant was unable to sell his 

shares in Rocket Bombs Ltd., and furthermore the value of the shares reduced to almost 

zero.151  

98. In the CMS v. Argentina case, an ICSID tribunal endorsed the concept of ‘substantial 

depravation’ as determinative for establishing whether an indirect expropriation had 

taken place.152 Specifically relying on cases like CME v. Czech Republic,153 Metalclad 

v. Mexico,154  and Pope & Talbot v. Canada,155  the CMS tribunal thought that the 

essential question was to ‘establish whether the enjoyment of the property has been 

effectively neutralized.’156 In the present case, Peter Explosive could neither conduct 

nor sell his business.157 Production came to a complete standstill since all of Rocket 

Bomb’s suppliers were operating within the territory of Oceania.158 

99. In conclusion, it is submitted that the Claimant’s investment was indirectly 

expropriation by virtue of a regulatory taking, and this is a violation of the applicable 

BIT on the part of the Respondent State. 
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B. THE EXPROPRIATION IS UNLAWFUL UNDER THE BIT. 

100. Article 4 of the Oceania-Euroasia BIT lays down the following conditions for a ‘lawful 

expropriation:’ (i) expropriation effected for a public purpose, (ii) under due process of 

law, (iii) on a non-discriminatory basis and (iv) accompanied by provisions for payment 

of prompt, adequate and effective compensation. 159  The above four conditions are 

clearly lacking in the present case.  

101. First, the Executive Order does not meet the public purpose criteria as it is not in the 

genuine interest of the public,160 and was made for purely extraneous political reasons. 

Thus, the expropriation does not satisfy the test of ‘suitability, necessity and 

proportionality’161 in order to be excluded for a ‘public purpose.’162 

102. In BP Exploration Co (Libya) v. Hunt, the ad hoc arbitral tribunal held that the taking 

of a foreign oil company did not qualify as a public purpose as it was an act of political 

retaliation. Here, the reason for the taking, which resulted in an expropriation, was 

Libya’s belief that the United Kingdom had prompted Iran to occupy certain Persian 

Gulf islands. The tribunal concluded that the taking of the company’s property, rights 

and interests violated public international law “as it was made for purely extraneous 

political reasons and was arbitrary and discriminatory in character”. Thereby, 

political retaliation would not satisfy the public purpose exception.163 

103. In the present scenario, Oceania is a third party observer to the ongoing international 

dispute between Euroasia and Eastasia regarding the territory of Fairyland. The transfer 

of territory was peaceful and bloodless,164 and no international adjudicatory body has 

deemed the actions of Euroasia to be unlawful.165 These facts clearly establish that the 

situation in Fairyland is not a threat to the national security of Oceania nor is it a 

genuine public interest of its people. The Executive Order unfairly attributed the 

conduction of the Claimant’s enterprise to be a causal factor contributing to the cross-
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border dispute. It has been held that if the host State invokes a pre-eminent public 

interest in such a situation, the investor may contend that this interest has no 

meaningful role to play in the actual conflict at stake.166  

104. Second, the due-process principle requires (a) that the expropriation comply with 

procedures established in domestic legislation and fundamental internationally 

recognized rules in this regard and (b) that the affected investor has an opportunity to 

have the case reviewed before an independent and impartial body. 167  The second 

condition is clearly lacking since the Claimant has no recourse to domestic courts or 

administrative tribunals in order to challenge the measure or when the State engages in 

abusive conduct in this case as per Section 9 of the Executive Order.168 

105. In the case of ADC v. Hungary, the Tribunal noted that the basic legal mechanisms of 

reasonable advance notice, a fair hearing and an unbiased and impartial adjudicator 

must be provided for, and the affected investors must have a reasonable chance to claim 

their legitimate rights through the prescribed legal procedure.169 If these requirements 

are not met, “the argument that the actions are taken under due process of law rings 

hollow.”170 

106. Third, Rocket Bombs was the only company affected in the arms production sector. In 

the context of investment treaties, and the obligation that flows to not discriminate 

against foreign investors, a measure is considered discriminatory if there is an intent to 

discriminate or if the measure itself has a discriminatory effect.171 In its holding of 

discrimination, the LG&E Tribunal indicated no intent on the part of Argentina; rather 

it relied on the fact that the effect of the measures was patently discriminatory.172  

107. In the present case, Rocket Bombs Ltd. was the only enterprise in the arms production 

sector to be effected by the implementation of the Executive Order.  

108. Fourth, the requirement of prompt, adequate and effective compensation has not been 
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met. According to R. Dolzer and M. Stevens, the meaning of these terms in an 

expropriation clause are as follows: ‘prompt’ means ‘without any undue delay,’ 

‘adequate’ means equivalent to the fair market value of the expropriated investment and 

‘effective’ means that payment is made in a convertible currency.173 The Executive 

Order doesn’t mention any compensation, and no communication has been made by the 

Respondent in this regard. Numerous awards of the Iran-United States Claims Tribunal 

affirm that the payment of prompt compensation is an important consideration when 

determining the lawfulness of a taking under customary international law.174 Thus, the 

expropriation in question fails on the count of ‘lawfulness’. 

109. Moreover, as per Article 27 of the Vienna Convention, the Respondent may not invoke 

the provisions of the Executive Order to justify the failure to perform the applicable 

BIT.175 

110. Compliance of the procedure to pass a measure with domestic law does not preclude it 

from being internationally wrongful since the measure may still breach international 

obligations without contravening the State’s internal law.176 According to the Record, 

the President of the Republic Oceania was indeed competent to pass the Executive 

Order.177 However, as per the above stated principle, the effect of the Order may yet 

lead to an unlawful expropriation.  

111. In arguendo that this is a lawful expropriation, the Feldman tribunal held that: 

‘if there is a finding of expropriation, compensation is required, even if the 

taking is for public purpose, non-discriminatory and in accordance with due 
process.’178 

112. Finally, the Respondent State may not invoke the Essential Security Interest clause179 to 

justify the sanctions imposed. Obligations with respect to the maintenance of 

international peace and security arise under Chapter VII of the UN Charter.  Such 

obligations arise only when the Security Council determines as per Article 39 of the 
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Charter that a threat to international peace and security exists.180 No such determination 

has been made by the United Nations Security Council in the present dispute.  

C. THE REGULATORY MEASURE QUESTION FAILS THE TEST OF 

PROPORTIONALITY. 

113. In investor-state arbitration, the Tecmed v. Mexico case was the first instance where an 

arbitral tribunal relied on the proportionality analysis. The dispute arose out of the 

decision of the environmental authority to deny renewal of a permit to operate a landfill 

of hazardous waste. After finding that the deprivation had been total, the tribunal 

proceeded to consider whether the measure was proportional to the public interest 

presumably protected and to the investment protection granted while determining 

whether the measure was expropriatory in nature. A reasonable, proportional 

relationship must exist between the weight imposed on the investor and the aim sought 

to be achieved by the measure. 181  The amount of the ownership depravation and 

whether it was compensated for or not are very important considerations in the 

proportionality analysis. 

114. Imposition of unreasonable regulatory regimes has been considered to be an 

expropriatory action. 182  When States enter into bilateral investment treaties, they 

become bound by them and the investment-protection obligations undertaken must be 

honored rather than ignored by citing the State’s right to regulate.183 

115. The Respondent affected the Order to mitigate any consequences of a political situation 

that it had condemned; the very same political situation that has been welcomed by a 

sizeable number of members of the international community. 184  Additionally, the 

Claimant’s investment had also substantially improved the conditions of the people of 

Valhalla by creating opportunities, and thus this could be seen as a positive 

consequence in the interest of the public of Oceania.185 Furthermore, the Claimant has 

faced substantial depravation as a consequence of this measure. The Claimant contends 
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that the reasonable relationship of proportionality between the charge or weight 

imposed to the foreign investor and the aim sought to be realized by the expropriatory 

measure is lacking in this case.186 

D. IN ARGUENDO THE REGULATORY MEASURE IS A REGULATION FOR THE 

PUBLIC INTEREST, THE ACTIONS OF THE RESPONDENT STILL AMOUNT TO 

EXPROPRIATION BY VIRTUE OF THE SOLE EFFECT DOCTRINE. 

116. Tribunals have increasingly accepted that the expropriation must be analyzed in 

consequential rather than formal terms.187 When the State affects a total or substantial 

depravation, compensation must be paid, even if compelling public interests had 

justified adopting the measures at stake.188  

117. The sole effect doctrine states that the effect of a governmental action, rather than its 

purpose or intent, is ‘a major factor, or even the sole factor, in determining whether or 

not a taking has occurred.’189 Whatever might have been the intentions of the Oceanian 

government, the fact that the Claimant’s investment faced substantial depravation 

clearly establishes that the investment was indeed expropriated. The predominance of 

the effect of a governmental measure over the intent of the government was apparent in 

the Norwegian Shipowner’s case and the Chorzow Factory case. 190  This has been 

affirmed in several Iran-US Claims Tribunal awards as well.191  

118. One explicitly states that even acceptable motivations would not change its view that 

certain measures have an expropriatory effect. 192  Financial, economic and social 

concerns may not relieve the host state from compensating the investor once 

depravation has been caused.193 

119. Furthermore, the conclusion in a UNCTAD study shows that ‘indirect expropriation 

may occur even though the host country disavows any intent to expropriate the 
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investment.’ 194  The critical point is the objective effect of a measure and not the 

government’s subjective intentions.195 

120. The Oceania-Euroasia BIT clearly refers to the effect and not the intent of the Host 

State in the expropriation clause contained in Article 4(1).196  

III. THERE WAS NO CONTRIBUTORY FAULT ON THE PART OF THE CLAIMANT 

WITH REGARD TO THE MAKING OF THE INVESTMENTS. 

121. The environmental license was granted to Rocket Bombs Ltd. on the 23rd of July, 1998 

and production commenced subsequently. Mr. Explosive continued the upgrading of 

the production line to ensure that it met the standards set by the Environment Act of 

1996. The commencement of arms production ensured the rehiring of workers from 

Valhalla, and there were improvements in the town due to the re-creation of a means of 

living. 

122. For contributory fault to be established, there must be a nexus between the cause and 

the effect.197 The accusation of the State of Oceania with regard to the contributory 

fault of Mr. Peter Explosive is unfounded because the State has failed to show that 

there was a connection between the actions of Mr. Explosive and the expropriation that 

occurred. The Executive Order was an extraordinary measure whose effect was much 

higher than any foreseeable damage that could have been produced by the investments 

and the continuation of trade by the Claimant.  

A. THE EXECUTIVE ORDER BREACHED THE MINIMUM STANDARDS OF 

TREATMENT. 

123. There is an obligation on a host state to ensure that an investment made under a BIT is 

given protection and security. Article 4(1) of the Oceania-Euroasia BIT states that any 

action whose effect is ‘tantamount to expropriation’ must be compensated for by the 

State. 198  The actions of Oceania do not fall under the public purpose exception 
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contained in the same article, thereby violating the BIT and international law.199 The 

purpose of the Oceania-Euroasia BIT, as can be interpreted from the Preamble is to 

promote investments by creating ‘favourable conditions’200 within their territories for 

the making and operation of such investments. The notion of ‘favourable conditions’ 

can conceivably cover a wide range of political, economic and social situations. While 

there is not any specific mention of what conditions would be perceived as favourable 

in the BIT, it can be presumed that a country is to create favourable conditions through 

its laws, policies and administrative actions.201  

124. The principle of good faith in investment law202 imposes three forms of liability on a 

host state. They are: (i) Detrimental Reliance Upon Legitimate Expectation; (ii) 

Regulatory Transparency; and (iii) Abuse of Authority.203 

125. Legitimate expectations form a part of Fair and Equitable Treatment. There are three 

features of FET which have been identified and reaffirmed in the cases of Tecnicas 

Medioambientales Tecmed S. A. v. The United Mexican States 204  and Metalclad 

Corporation v. The United Mexican States.205 The three features and their relevant 

application to the present dispute are that: 

126. First, they are based on the conditions offered by the host state at the time of investing. 

Here, when the investment was made by the Claimant under the Oceania-Euroasia 

BIT, 206  the conditions offered were that of a stable and predictable business 

environment.  

127. Second, by the inclusion of Article 2(2) in the Oceania-Euroasia BIT,207 the FET clause 

was included bilaterally by the parties.  

128. Third, there is the need for the Claimant to make an investment and for the same to be 

enforceable by law. Mr. Peter Explosive made his investments in Rocket Bombs Ltd. as 
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per Article 1(1) of the Oceania-Euroasia BIT, and the license for the commencement of 

production was obtained according to the provisions of the Environment Act of 

Oceania, 1996.  

129. Accordingly, Oceania has the duty to compensate the Claimant for the damages 

suffered by his investment. The passing of the Executive Order by the Republic of 

Oceania was in response to the alleged violation of International Law by Euroasia.208 

The acquisition of Fairyland by Euroasia was bloodless and peaceful.209 Hence, the 

passing of the Executive Order would not fall under the purview of Article 10 of the 

Euroasia BIT,210which is the Essential Security Interest clause.  

130. In the present case, the Claimant’s investments were accorded treatment below the 

Minimum Standards prescribed by international law as the Claimant’s investment was 

the only one to be affected by the passing of the Executive Order by the President of 

Oceania in the entire arms production sector. There was no cause that necessitated 

Oceania to take up the measure of passing the Executive Order211 since it has not been 

established that the fulfillment of contractual obligations on the part of the Claimant has 

indeed contributed to the situation in Fairyland.  

131. States while entering into BIT’s with other states take upon themselves the obligation to 

ensure the fulfillment of promises towards specific investments. 212  The obligation 

involves the need to provide a transparent and predictable regulatory environment for 

the investments made. The passing of the Executive Order was only discussed in the 

media by citing unnamed sources thereby not passing the standard of reasonability that 

is required for the regulation to be transparent. In the Tecmed tribunal, it was held that 

the BIT’s minimum standard provision, in light of the good faith principle established 

by International Law, requires the contracting parties to provide to international 

investments treatment that does not affect the basic expectations that were taken into 

account by the foreign investor while making the investment. Mr. Explosive therefore 
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had the ‘legitimate expectation’ that his investment would receive protection, and any 

changes in the investment environment would be duly notified to him.  

132. Since the transfer of the territory of Fairyland to Euroasia did not have any foreseeable 

impact on the Republic of Oceania directly or indirectly, the Executive Order’s impact 

was not reasonable. Therefore, the Order “failed to ensure a transparent and 

predictable framework.”213  

B. THE NATURE OF SANCTIONS IMPOSED ON PETER EXPLOSIVE ARE AGAINST 

THE PRINCIPLES OF INTERNATIONAL LAW 

133. The principle of jure gestionis mandates that a state’s immunity to pass regulatory 

orders does not extend to every matter affected by the passing of such an order. The 

fulfillment of contractual obligations by the Claimant with Euroasia was not a violation 

of International Law, because private and commercial matters do not fall within the 

extension of sovereign immunity used by states to justify regulatory measures taken up 

by them. The passing of the Executive Order, which imposed sanctions upon Mr. 

Explosive and Rocket Bombs Ltd., was of a sovereign nature, but the impact of it on 

the investments made by Mr. Explosive should be identified under jure gestionis and 

therefore, violating the principles of international law.  

134. Additionally, the Claimant’s continuation of arms trade with Euroasia is not a violation 

of international law because according to jure gestionis, sovereign immunity cannot be 

used by states to claim that they have the absolute right to regulate trade and contractual 

obligations of the parties operating within the state.214 

135. Moreover, the claim that Mr. Explosive contributed to the damages suffered by his 

investments by virtue of his own conduct of continuing the supply of weapons to 

Euroasia is merely speculative. Mr. Explosive did not in any manner contribute to the 

situation in Fairyland or the subsequent actions taken up Euroasia. Therefore, due to the 

lack of a causative link between the actions of Mr. Explosive, and the expropriation, it 

is evident that the claimant did not contribute to the damages suffered by his own 

investments and was, in fact, a victim of the arbitrary actions taken up by the state of 

Oceania.    
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IV. COMPENSATION 

136. The Chorzow Factory case concerned a taking in violation of a treaty, and the view of 

the Permanent Court of Justice was that in circumstances of takings in violation of 

treaties, restitution was the proper remedy for the international wrong. 

137. In the case of wrongful/unlawful expropriation, the adversely affected investor shall 

have the right beyond “compensation,” to “reparation.” Indemnification in this case 

includes not only losses, but also lucrum cessans (lost earnings/ loss of profits). 

Therefore, losses include the loss of earnings due to expropriation, calculated from the 

profits the investment generated.215  

138. The principle of reparation is also provided in the International Law Commission’s 

Draft Articles on the Responsibility of States for Internationally Wrongful Acts, which 

is considered to be a codification of customary rules: “The compensation shall cover 

any financially assessable damage including loss of profits insofar as it is established.” 

139. Article 2(4) of the Oceania-Euroasia BIT provides that not only the returns from an 

investment but also returns from reinvested returns would enjoy the same protection as 

the original investment made.216 In the present case, the setting up more factories and 

continually modernizing the production line on the part of the Claimant constitutes 

reinvesting the returns gained from the original investment. Therefore, the Claimant 

must receive compensation for these as well under the BIT. 
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REQUEST FOR RELIEF 

 

For the aforementioned reasons, the Claimant respectfully asks the Tribunal to find that: 

1. The Claimant is an investor pursuant to Article 1(2) of the Oceania-Euroasia BIT; 

2. The pre-arbitral steps in Article 9 of the Oceania-Euroasia BIT are not binding; or 

3. The Claimant may rely on Article 8 of the Oceania-Eastasia BIT by virtue of the MFN 

clause contained in Article 3 of the Oceania-Euroasia BIT. 

 

If the Tribunal finds that it has jurisdiction, the Claimant asks the Tribunal to conclude that: 

1. The Claimant made a protected investment especially in light of the Clean Hands Doctrine 

with reference to Article 1(1) of the Oceania-Eastasia BIT; 

2. The Respondent has indirectly expropriated the Claimant’s investment and must provide 

compensation for the same; and 

3. The Claimant did not contribute to the damage suffered by his investment. 

 

Respectfully submitted on 19 September 2016 by 

 

XUE 

 

On Behalf of the Claimant 

Mr. Peter Explosive 
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