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STATEMENT OF FACTS 
 

. Peter Explosive (CLAIMANT) is a resident of Fairyland (the Territory) and has personal and 

ancestral ties to the Territory. CLAIMANT’s parents were born in the territory of Eastasia and 

remained Eastasian nationals until their deaths.1 Fairyland was internationally recognized 

as a territory of Eastasia pursuant to The Peace Treaty of 1918 (Treaty). All countries 

involved in the World War signed the Treaty including Euroasia. Since 1918, the residents 

of Fairyland were treated as other Eastasian nationals by the Republic of Eastasia.2  

. To obtain an environmental license approving the commencement of arms production, an 

arms producer in Oceania (RESPONDENT) must fulfill a number of conditions under its 

Environment Act 1996 (Act). Essentially, an arms producer must provide the National 

Environment Authority evidence that its production line complies with the environmenta l 

requirements set forth in the Act.3 

. The President of the National Environmental Authority of Oceania (PNEA) was convicted 

and specifically named CLAIMANT as someone who gave bribes to the PNEA. The PNEA is 

willing to testify against CLAIMANT.4 The criminal proceedings against CLAIMANT initia ted 

23 June 2015 and remain pending.5 The General Prosecutor’s Office of Oceania concluded 

a non-prosecution agreement with the PNEA with respect to those bribes.6 

. The President of the Republic of Oceania was competent to introduce RESPONDENT’s 

Executive Order (E.O.) in response to Euroasia’s illegal annexation of Fairyland. This E.O. 

authorized the President of the Republic of Oceania to declare the existence of extraordinary 

or unusual threats to national or international security, which in whole or substantial part 

originates outside the Republic of Oceania.7 Oceania’s media reported on the preparation of 

the E.O. before it was published or entered into force.8 

                                                                 
1 P.O.2 p. 56 ¶ 4 
2 P.O.3 p. 61 ¶9. 
3 P.O.2 p. 55 ¶1. 
4 Id. at 56 ¶5. 
5 Id. 
6 Id. 
7 Id. at 56 ¶7. 
8 Id. at 57 ¶7. 
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. Euroasia explicitly advocated for Fairyland’s self-determination in its public media, which 

broadcasted the Parliament's discussion on Fairyland’s request for intervention.9 

. Fairyland was officially declared a part of Euroasia on 23 March 2014. After which, Euroasia 

sent armed forces into Fairyland, but not before Euroasia secured a six-year weapons supply 

contract with CLAIMANT.10 

. From 1 May 2014, Oceania introduced a system of sanctions against persons engaged in the 

Euroasian economy. These sanctions included weapons manufacturers. Other countries 

have imposed similar sanctions as Oceania in response to Euroasia’s annexation. 11  

Oceanian law provides a procedure for reconsidering sanctions once they have been 

imposed. Through this procedure individuals may request reconsideration for the most 

recent E.O. under the Oceanian Code of Administrative Procedure.12  

. On 1 March 2014, Euroasia’s newly equipped armed forces entered Eastasia and annexed 

Fairyland. On 23 March 2014, Euroasia declared Fairyland a part of its territory. In response 

to this beach of international peace, Eastasia declared the annexation illegal on 28 March 

2014.13 

. On 1 March 2014, Euroasia amended its Citizenship Act. The Euroasian Citizenship Act 

allows Fairyland residents to apply for Euroasian nationality, but prohibits Euroasian 

nationals from possessing other nationalities. On 23 March 2014, Euroasian authorit ies 

recognized CLAIMANT as a Euroasian national, and subsequently granted to him an identity 

card and a passport.14  

. Contrary to Euroasian Citizenship Act, Eastasia’s Citizenship Law accepts dual-nationality. 

Eastasian citizens who wish to renounce their citizenship must submit a renunciation that 

becomes effective upon acknowledgement by Eastasian President.15  

. On 2 March 2014, CLAIMANT e-mailed the President of Eastasia, renouncing his Eastasian 

citizenship. CLAIMANT’s renunciation did not comply with the formal requirement.16  

                                                                 
9 Id. at 56 ¶3. 
10 Facts p. 35. 
11 P.O.3 p. 61 ¶11. 
12 Id. at ¶10. 
13 Facts. p. 35 ¶14. 
14 P.O.2 p.56 ¶4. 
15 P.O.3 p. 59-60 ¶2. 
16 Id. 
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. CLAIMANT seeks protection under the Euroasia-Oceania BIT (Euroasia BIT) from the 

sanctions. CLAIMANT also intends to use the dispute settlement provisions in the Oceania-

Eastasia BIT (Eastasia BIT).17  

 

  

                                                                 
17 Request p. 3. 
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SUMMARY OF ARGUMENT 

 

.  JURISDICTION. This Tribunal does not have jurisdiction over this dispute under neither the 

Euroasia BIT nor Eastasia BIT. This Tribunal has the competence to decide its jurisdict io n. 

However, no jurisdiction exists because CLAIMANT is not a qualified investor, and does not 

have a qualified investment. Further, CLAIMANT did not meet the submit its claims to 

Oceania’s local courts as required to accept RESPONDENT’s offer to arbitrate.  Therefore, 

this Tribunal does not have jurisdiction over this dispute. (PART ONE) 

.  MERITS. CLAIMANT’s investment was not expropriated by RESPONDENT’s lawful imposit ion 

of sanctions. Additionally, RESPONDENT’s sanctions fulfilled an international public 

purpose to not to recognize Euroasia’s illegal threat of force in annexing Fairyland.  

Furthermore, CLAIMANT’s establishment and development of its investment were corrupt 

and thus unclean. RESPONDENT is not liable for CLAIMANT’s lack of due diligence that 

directly contributed to the loss of his investment. Finally, CLAIMANT’s actions constitute 

contributory fault, and more importantly, there is a direct causal-link between CLAIMANT’s 

actions and the loss suffered by his investment. Thus, CLAIMANT should not be 

compensated for its loss. (PART TWO) 
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ARGUMENTS 

PART ONE: JURISDICTION 

 

I. THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE 

PRESENT DISPUTE 

 
. RESPONDENT is not legally able to recognize the illegal acts of Fairyland’s expropriation. 

Therefore, RESPONDENT cannot recognize CLAIMANT’s nationality as Euroasian. 

CLAIMANT secured its environmental license with unclean hands. RESPONDENT has several 

mechanisms for resolving disputes with its foreign investors, but CLAIMANT did not avail 

himself of any of the reasonable and efficient alternatives RESPONDENT offers. CLAIMANT 

is a businessman whose actions indicate bad faith that tarnish its ability to seek this 

Tribunal’s jurisdiction. RESPONDENT’s sole purpose for sanctions was to abide by 

international and domestic public policies. Thus, because of RESPONDENT’s reasonable and 

proper actions throughout the geo-political strife between Euroasia and Eastasia, this 

Tribunal should find CLAIMANT unable to seek this Tribunal’s protection of its investment.  

. Braluft, Silverige adopted the UNCITRAL Model Law on International Commercia l 

Arbitration. Thus, both CLAIMANT and RESPONDENT “shall be treated with equality and 

each party shall be given a full opportunity of presenting its case” unencumbered by one 

party’s dilatory, retaliatory, or bad faith tactics.18 

. CLAIMANT’s submitted a request for arbitration under Euroasia BIT.19 CLAIMANT alleges the 

Most-Favored Nation (MFN) Clause Euroasia BIT Article 3 allows CLAIMANT to reach 

Eastasia BIT Article 8.20 CLAIMANT did not accept RESPONDENT’s offer to arbitrate because 

CLAIMANT did not first submit the dispute to RESPONDENT’s domestic courts for twenty-

four months before initiating arbitration.21 Additionally, the MFN clause contained in the 

Euroasia BIT Article 3(1) of does not extend to procedural rights. Thus, CLAIMANT cannot 

circumvent the agreements using the MFN Clause to excuse his failure to follow the 

required procedure.  

. CLAIMANT submits that this Tribunal does not have jurisdiction over the present dispute 

because: Firstly, (A) CLAIMANT’s failed to make a qualified investment because  

                                                                 
18 UNCITRAL, Art. 18. 
19 Req. p.6, Procedural Issues.  
20 Req. p.3. ¶1. 
21 Euroasia BIT art. 9(3) p. 44. 
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CLAIMANT is not a qualified investor, and Secondly, (B) CLAIMANT’s actions cast a shadow 

of illegality over the investment. Finally, (C) CLAIMANT did not properly accept 

RESPONDENT’s offer to arbitrate. Therefore, jurisdiction ratione personae, ratione 

marittae, ratione voluntatis, are not present in this dispute.  

A . CLAIMANT is not a qualified investor under Euroasia Bilateral Investment 

Treaty (BIT) Article 1.2 

 

. The investment protection regime is based on the principle that its protections extend to 

investors who are nationals of a contracting State in which the investment is made. Thus, 

it is the nationality of the claimant that determines whether it is entitled to take the benefit 

of the treaty protections, and which, in turn, determines the jurisdiction ratione personae 

of the tribunal.22  

. Peter Explosive is not an investor under Article 1.2 of the Euroasia BIT because (1) his 

Eastasian nationality has not changed because the annexation of Fairyland was against 

international law, and (2) he is not a Euroasian national under Euroasia laws. As a result, 

the Tribunal does not have ratione personae jurisdiction over the Parties.  

 

1. CLAIMANT’S NATIONALITY HAS NOT CHANGED AS THE ANNEXATION OF 

FAIRYLAND WAS AGAINST INTERNATIONAL LAW 
 

i. Euroasia’s annexation of Fairyland was illegal under international law 
 

. Even matters that fall within a State’s reserved jurisdiction domain is limited by its treaty 

obligations.23 Thus, while the Euroasia BIT Art. 1(2) allows the question of nationality to be 

determined by the laws of Euroasia, Euroasian laws are still restrained by Euroasia’s treaty 

obligations, specifically the Vienna Convention on Succession of States in respect of Treaties 

(VCST). VCST binds Euroasia because RESPONDENT, Oceania, and Eastasia are Parties to the 

VCST.24 VCST Art. 5 provides, “the fact that a treaty is not considered to be in force . . . shall 

not in any way impair the duty of that State to fulfil any obligation embodied in the treaty to which 

it is subject under international law independently of the treaty”.25 Art. 6 states that, “the present 

                                                                 
22 See generally, McLachlan QC, et.al. 
23 See generally, Weis. 
24 P.O.2 p. 57 ¶8. 
25 VCST Art. 5.  
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Convention applies only to the effects of a succession of States occurring in conformity with 

international law and, in particular, the principles of international law embodied in the Charter 

of the United Nations”26 (emphasis added). Pursuant to the VCST Arts. 5-6, Euroasia can neither 

act against international law nor the United Nations (U.N.) Charter. Because Euroasia’s 

annexation of Fairyland was unlawful, no rules on succession of states in treaty law are applicable 

in this case.27  

. RESPONDENT and Eastasia are members of the U.N. Thus, RESPONDENT has a duty to comply with 

the provisions of the U.N. Charter, U.N. General Assembly Resolution and UN Security Council 

(UNSC). The U.N. Charter prohibits States from the use and threat of force against the territoria l 

integrity or political independence of any State.28 U.N. Charter Art. 1 mandates RESPONDENT   

(1) To maintain international peace and security . . . to take effective 

collective measures for the prevention and removal of threats to the peace, 
and for the suppression of acts of aggression or other breaches of the peace, 

and to bring about by peaceful means, and in conformity with justice and 
international law . . . (2) To develop friendly relations among nations based 
on respect for the principle of equal rights and self-determination of peoples, 

and to take other appropriate measures to strengthen universal peace.29  
 

U.N. Charter Art. 2(1) also obliges States to act in accordance with the princip les 

of sovereign equality. 

. U.N. General Assembly Resolution 2625, Declaration on Principles of International Law 

concerning Friendly Relations and Co-operation among States in accordance with the 

Charter of the U.N., states that “no territorial acquisition resulting from the threat or use 

of force shall be recognized as legal.”30 These principles have been reiterated by the UNSC 

in the annexation of Kuwait by Saddam Hussein, in the situation in Palestine, and most 

recently in 1999 over the situation of the former Yugoslavia.31 

. Jus cogens means “compelling law”, from which no derogation is permitted by way of 

particular agreements.32 Most states and authors agree that jus cogens is a principle in 

international law. The VCLT Arts. 53 and 64 indicate that a treaty is void if it conflicts 

                                                                 
26 Id. Art. 6. 
27 Ans. P. 15, ¶3. 
28 U.N. Charter Art 2, 4. 
29 U.N. Charter Art. 1(1)-(2) (emphasis added). 
30 A/RES/25/2625, 85.  
31 UNSC Resolution 242 (1967); UNSC Resolution 1244 (1999).  
32 See generally Lagerwall. 
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with jus cogens. States obligations to any BIT are superceded by jus cogens rights. Pursuant 

to VCLT Arts. 53 and 64, jus cogens voids the BIT when the BIT violates jus cogens. Jus 

cogens is a principle of Customary International Law (CIL), which binds this Tribunal in 

this case. Tribunals consistently apply principles of international law to determine a 

claimant’s nationality to establish jurisdiction.33  

. On 1 March 2014, Euroasian armed forces invaded and unlawfully occupied Fairyland 

through the use of force.34 The principle of territorial integrity requires States not to support 

unlawful boundary delimitation. Euroasia violated Eastasia’s jus cogens right to territoria l 

integrity and sovereignty. Because state sovereignty and territorial integrity are 

fundamental jus cogens principles of international law, Euroasia violated international law. 

Euroasia abruptly confronts international peace pursuant to the U.N. Charter provisions. 

The threat of using weapons is a violation of the U.N. Charter. Consequently, Euroasia 

violated the VCST. Euroasia’s annexation of Fairyland was unlawful and should be set 

aside for the purposes of this Tribunal’s jurisdiction. The Tribunal should declare that the 

annexation has no effect on the territorial map as well as the political arena.  

. CLAIMANT may allege that the annexation was bloodless and peaceful, therefore there was no 

use of force. CLAIMANT may further argue that because the annexation was bloodless, it 

was in conformity with international law. The annexation was bloodless because Eastasia 

refrained from sending its armed forces to Fairyland.35 It can be inferred Eastasia intended 

to avoid  conflict and casualties. However, international law does not prohibit only the use 

of force, but also the threat of force. Additionally, Euroasia has an obligation to mainta in 

international peace and security. The act of sending armed forces to illegally annex 

Fairyland was a threat of force. Euroasia threatened Eastasia to concede Fairyland by 

sending its armed forces. If Eastasia had confronted the armed forces, Fairyland residents 

would have endured and suffered the horrors of war. In conclusion, the annexation of 

Fairyland was illegal under international law. 

 

ii. Due to the illegal annexation, CLAIMANT is not a Euroasian national 
 

                                                                 
33 Schreuer & Dolzer. 
34 Facts. p. 35 ¶14. 
35 Id.  
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. Sovereignty is the supreme and independent authority of States over all persons and things in 

their territory. Sovereignty encompasses: (i) independence, (ii) territorial supremacy, and 

(iii) personal supremacy.36 Essentially, a State can exercise power over its nationals who 

are within the de jure authority of the State. In order for a State to exercise personal 

supremacy over its nationals, the territory must belong to the State.37 In Feldman v. Mexico, 

a North American Free Trade Agreement (NAFTA) tribunal determined that claimant’s 

nationality was not within the domestic jurisdiction of the United States or Mexico, but 

rather, through “general international law” principles.38 In relation to the issue of consent 

to arbitration clauses, most tribunals, such as in CSOB vs. Slovakia, have expressly stated 

that questions of jurisdiction are “not to be answered by reference to national law [but to 

be] governed by international law”.39 Another illustration of the limitation internationa l 

law imposition on the State’s sovereignty power with respect to conferring nationality on 

individuals was the dispute between Great Britain and France. This dispute arose from the 

Nationality Decrees that France unilaterally enacted in Tunis and Morocco.40  

. In order for Euroasia to legitimately grant individuals Euroasian nationality, Euroasia must 

have territorial supremacy over Fairyland. In the present dispute international law does not 

uniformly recognize Fairyland as a territory of Euroasia. Thus, Euroasia has no sovereignty 

to exercise personal supremacy over Fairyland residents. The exercise of sovereignty by 

the annexing State over a population of the annexed territory is legally null and void.41 A 

mere referendum does not allow Euroasia to bestow citizenship upon residents of Fairyland 

as the annexation was against international law. The principles of sovereignty and 

territorial integrity are the foundational principles of international law. These princip les 

must be this Tribunal’s primary consideration. Although Euroasia declared that Fairyland 

became a part of Euroasia42 the annexation is illegal pursuant to VCST, U.N. provisions, 

and international law. Euroasia may not bestow its nationality on Fairyland residents solely 

                                                                 
36 Weis, p. 66. 
37 See id. 
38 Feldman, Jurisdiction ¶¶30-33.  
39 CSOB, ICSID Case No. ARB/97/4. 
40 Nationality Decrees Issued in Tunis and Morocco Great Britain v France, PCIJ Series B no 4, ICGJ 271 (1923) 

(France was to grant the affected nationals the right to repudiate their French nationality after France imposed 

French Nationality on British nationals in violation of international law).    
41 See Hofmann; see also UNGA Res. 2.  
42 Facts, p.35. 
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as a result of the territorial annexation. The illegality of the annexation deprived Euroasia 

of any sovereignty rights to confer citizenship on the residents of Fairyland. Accordingly, 

CLAIMANT is not a Euroasian national. Furthermore, CLAIMANT did not successfully 

renounce his Eastasian nationality because he did not follow the formal requirements under  

Eastasian laws.43 Therefore, CLAIMANT’s nationality has not changed and he is a nationa l 

of Eastasia. 

. CLAIMANT contends that Fairyland residents have the rights to exercise self-determination.44 

Self-determination is not applicable in this case because the annexation did not conform 

with the U.N. Charter provisions. The International Convention on Civil and Politica l 

Rights (ICCPR) Art. 1 does not allow acts of political self-determination through a 

referendum that violates State sovereignty. ICCPR Art. 1(3) provides that, “[p]arties to the 

present Covenant . . . shall promote the realization of the right of self-determination, and 

shall respect that right, in conformity with the provisions of the Charter of the United 

Nations”. International tribunals in recent cases have found a limited set of situations in 

which a referendum for secession may be recognized by the international community as a 

legal exercise of self-determination. To the contrary, this case is distinguishable from those  

situations. The International Court of Justice on the situation in Kosovo and the Canadian 

Supreme Court decision on the secession of Quebec both noted that self-determina tion 

through secession is legal in only three distinct situations.45 

. In the first instance, a State must expressly approve of the secession referendum, such as in 

Scotland but in opposite to Catalonia.46 No such express approval exists in this case. 

Eastasia prohibited the secession referendum. It also declared that the referendum had no 

effect on the map of Eastasia.47 Eastasia has never consented to the annexation. Its reactions 

to the annexation is clearly delivered through its official proclamations. On 28 March 2014, 

Eastasia announced that the annexation was illegal. Following the declaration, Eastasia 

terminated diplomatic relations with Euroasia.48 

                                                                 
43 Facts, p.59-60. 
44 Request, p. 5. 
45 ICJ Kosovo Advisory Opinion; Canadian Supreme Court Decision on the Secession of Quebec. 
46 See, e.g., Connolly. 
47 Facts. p. 35. 
48 Id. 
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. In the second instance, the U.N. allows for “trust and non-self-governing territories” to gain 

independence.49 However, only former colonies may gain independence, which is 

inapplicable to Fairyland. Fairyland is not a former colony that is gaining independence, 

but rather, it is a territory that is leaving one country and joining another. Additionally, the 

Declaration highlights that the territorial integrity of existing States is paramount. 

Therefore, as Fairyland is not a colony, the declaration does not apply to this immed iate 

case. 

. In the third instance, secession through self-determination is legal when there is a severe 

deprivation of human rights and “subjugation, domination and exploitation” of the group 

of people seeking to secede. Succession is also legal where the people of the region seeking 

to secede are non-self-governing within their State even without human rights violations.50 

There are no human rights violations that give rise to the level required for a legal unilate ra l 

secession. In contrast, since 1918 when the Treaty was signed by the countries involved in 

World War I, Eastasia has treated Fairyland residents equal to its own nationals.51 There 

was neither discrimination nor disparaging treatment of Fairyland nationals. Hence, the 

self-determination argument is weak. Euroasia’s State sovereignty power is not applicable 

because the annexation is illegal. Thus, CLAIMANT was not effectively conferred Euroasian 

nationality. CLAIMANT is a Eastasian national. 

 

2. IRRESPECTIVE OF THE EUROASIA BIT, CLAIMANT IS EASTASIAN  

 

. Art. 1.2 of the Euroasia BIT provides as follows: 

 [t]he term “investor” shall mean any natural [...] person of a Contracting 
Party who invests in the territory of the other Contracting Party [...] (a) 

the term “natural person” shall mean any natural person having the 
nationality of either Contracting Party in accordance with its laws.52  

. In accordance with accepted international and general practice, the asserting party 

bears the burden of proof in establishing the facts that he asserts. Because 

                                                                 
49 Declaration on the granting of Independence to Colonial Countries and Peoples (1960). ¶6 provides that “any 

attempt aimed at the partial or total disruption of the territorial integrity of a country is incompatible with the purposes 

and principles of the Charter of the United Nations”. 
50 Duursma, p. 76. 
51 P.O.3 p. 61 ¶9. 
52 Euroasia BIT, Art. 1.2 p.41. 
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CLAIMANT alleges that he is a Euroasian national, he bears the burden of proving 

that he is a Euroasian national in accordance with Euroasian laws.  

. In Soufraki v. United Arab Emirates (U.A.E.), the claimant brought a claim against U.A.E. 

under the Italy-U.A.E. BIT. The U.A.E. contested the jurisdiction on the ground that 

claimant was not an Italian national. Claimant provided a certificate of Italian nationality, 

an Italian passport, and a letter from the Italian foreign ministry confirming his citizenship. 

The tribunal conducted an independent analysis of the claimant’s nationality under Italian 

law and concluded that claimant lacked the requisite nationality to invoke protection under 

the Italy-U.A.E. BIT. Although the tribunal gave some weight to the nationality certificate 

issued by the Italian authorities, the tribunal objectively applied Italian laws and 

determined that the documents were insufficient to prove that claimant was an Italian 

national.53  

. CLAIMANT will adduce his Euroasian passport and identity card to prove his Euroasian 

nationality. The Tribunal needs to independently investigate the documents and apply 

Euroasian laws to assess the nationality claim. Like the Italian authorities in Soufraki who 

did not know that Soufraki had lost his Italian citizenship, Euroasian authorities did not 

know that CLAIMANT still possessed an Eastasian nationality. In order to effective ly 

renounce his Eastasian citizenship, CLAIMANT is required to submit a legal form in 

conformity with Eastasian laws.54 On 2 March 2014 CLAIMANT merely sent the President 

of Euroasia an email, renouncing his Eastasian citizenship.55 Thus, CLAIMANT still 

possessed an Eastasian citizenship when he acquired his Euroasian citizenship on 23 March 

2014.  

. The Euroasian Citizenship Act prohibits Euroasian nationals from possessing dual-

nationality.56 CLAIMANT does not possess a Euroasian nationality in accordance with the 

laws of Euroasia.57 Thus, like the Soufraki tribunal who dismissed the claim on the 

nationality claim, this Tribunal should find that it does not have ratione personae 

jurisdiction over the parties because CLAIMANT does not possess a Euroasian nationality to 

                                                                 
53 Soufraki, Award. 
54 P.O.1 p.59-60 ¶2. 
55 Id. 
56 P.O.2 p.56 ¶4. 
57 Id. 
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invoke the Euroasia BIT.58  

. Consequently, as the annexation of Fairyland was against international law, CLAIMANT 

possesses a Eastasian national. He is not permitted to invoke the Euroasia BIT because he 

is not an investor in accordance with Article 1.2 of the Euroasia BIT. Therefore, the 

Tribunal does not have personae rationae jurisdiction over the Parties.  

 

 

B. CLAIMANT failed to make a qualified investment under the Eastasia BIT 

1(1) 
 

1. THE CLEAN HANDS DOCTRINE PRECLUDES THIS TRIBUNAL FROM ASSERTING 

JURISDICTION 
 

. RESPONDENT requests this Tribunal to find CLAIMANT does not have a qualified investment 

and thus this Tribunal does not have jurisdiction. CLAIMANT’s activities in securing the 

environmental permit were not made with clean hands. Many tribunals regard the clean 

hands doctrine in a BIT as a jurisdictional/domestic issue as qualifying investments are to 

be created in accordance with the laws of the host-state.59 As Sir Gerald Fitzmaurice 

summarized: 

 
‘He who comes to equity for relief must come with clean hands.’ Thus a 

State which is guilty of illegal conduct may be deprived of the necessary 
locus standi in jurisdiction for complaining of corresponding illegalities on 
the part of other States, especially if these were consequential on or were 

embarked upon in order to counter its own illegality-in short were provoked 
by it.60 

 
The ICC tribunal in Hamester determined the “definition of investment is also crucial for 

the establishment of the jurisdiction of arbitral tribunals.”61 Hence, this Tribunal should 

apply the definition of “investment” from the Eastasia BIT Article 1(1) “especially in the 

light  of  the ‘clean hands’ Doctrine” and find that the Tribunal lacks jurisdiction.62   

.  The clean hands doctrine contained in the Eastasia BIT Article 1(1) provides:  

                                                                 
58 Kinsella, p. 279 (2005). 
59 Gustav F W Hamester, Award, ¶123; Hulley, Final Award of 18 July 2014 PCA Case No. AA 226, ¶435; Veteran 

Petroleum, ¶492; Yukos, ¶436. 
60 ILC Report, U.N. Doc. A/60/10. 
61 Yannaca-Small, p.53-54. 
62 P.O.1 p.30. 
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The term ‘investment’ comprises every kind of asset directly or indirect ly 

invested by an investor of on Contracting Party in the territory of the other 
Contracting Party in accordance with the laws and regulation of the latter.63 

 
Whenever the clause “in accordance with the host state’s laws” appears in a treaty, it is 

accepted to mean investments made in violation of a nation’s laws are not covered by the 

applicable treaty.64 The Eastasia BIT Article 1(1) contains an “in accordance with the laws 

and regulation” clause.65 

. To the extent that a treaty fails to include an “in accordance with” clause, tribunals still 

refuse to afford protection to investments made in contravention of the host-state’s laws.66 

As the tribunal in Plama explained, failure of a treaty to include a provision requiring 

conformity with a particular law does not mean “the protections provided by the treaty 

cover all kinds of investments, including those made contrary to domestic or international 

law.”67 Further, the Toto tribunal “identified the requirement to make an investment in 

accordance with the law as a jurisdictional prerequisite where no explicit requirement in 

this regard can be found in the applicable investment treaty.”68 Indeed, where a State 

complies with its own domestic laws, as is the case here, the national laws in the fight 

against corruption “cross the line and enter into law proper,” as they mirror internationa l 

initiatives.69 Moreover, where a tribunal considers whether it has jurisdiction or not over 

an investment, “there are many examples of cases where corruption . . . on the investor’s 

part have been alleged70 and, when proven, the allegation has been dispositive of the 

case.”71 CLAIMANT argues the Euroasia BIT’s definition of “investment” applies to 

evaluate whether he made a qualified investment. Irrespective of the BIT applied, investors 

are required to make investments in accordance with the host-state’s laws.72 Tribuna ls 

                                                                 
63 Eastasia BIT, Art. 1.1. 
64 Kriebaum, p. 308.  
65 Eastasia BIT, Art. 1.1 
66  Plama ¶138; see also Phoenix ¶101; Southern Pacific, ¶¶81-85.  
67 Id. 
68 Toto, Decision on Jurisdiction. 
69 Viñuales. 
70 Wena Hotels ¶111; SGS Sociétéi, Award on Jurisdiction ¶¶141-43; TSA ¶¶175-76; African Holding, Decision on 

Jurisdiction and Admissibility ¶52; Sistem, ¶¶42-45; Hesham, Award on Respondent Preliminary Objections to 

Jurisdiction and Admissibility of the Claims ¶99; Fraport ¶479; Valeri ¶158. 
71 See generally Viñuales. 
72 Yannaca-Small, p. 53-54. 
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regularly apply a clean hands standard even where no clean hands clause exists in a BIT.73 

It is true that clean hands can be applicable in jurisdiction, admissibility, or on the merits.74 

Therefore, CLAIMANT was obligated to comply with RESPONDENT’s domestic laws no 

matter which BIT applies.  

. In Inceysa, the claimant urged the tribunal to find “the issue of compliance with the laws 

of El Salvador was a substantive defense.”75 However, the Inceysa tribunal determined if 

“the investment is not protected by the [BIT], it would imply recognizing that the necessary 

premise for . . . jurisdiction was not met.”76 Furthermore, the Inceysa tribunal explicit ly 

stated that “as the legality of the investment is a premise for this Tribunal’s jurisdiction, 

the determination of such legality can only be made by the tribunal hearing the case.”77 

The respondent in Inceysa argued that its consent to the jurisdiction of an arbitral tribuna l 

hinged upon the fact that any protected investment must be made in accordance with the 

host-state law.78 The Inceysa tribunal found that when an investment is made contrary to a 

host-state’s laws, it could not be afforded protection as a matter of international public 

policy.79 The Inceysa tribunal applied the international law standard nemo auditor 

propriam turpitudinem allegans, meaning “none shall benefit from his own wrong 

doing.”80 In the present dispute, CLAIMANT cannot avoid the international public policy 

against corruption by attempting to qualify under the Euroasia BIT’s definition of 

investment, simply because the definition does not expressly include a “clean hands” 

clause.81 This Tribunal should remain unimpressed by CLAIMANT’s attempt because 

CLAIMANT shall not benefit from its own wrongdoing. Consequently, the investment is not 

qualified under either BIT.  

. RESPONDENT requests this Tribunal apply the reasoning used by the tribunal in World Duty 

Free, and find that claims based on contracts secured by corruption are not enforceable. 82 

In World Duty Free, the investor attempted to enforce a contract made by bribing the 

                                                                 
73 Id. 
74 Id. 
75 Inceysa ¶164. 
76 Id.  
77 Id. at ¶209. 
78 Id.  
79 Id. at ¶240.  
80 Id.  
81 Request, p. 3-4. 
82 World Duty Free ¶157. 
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Kenyan president. The tribunal in World Duty Free applied all applicable laws—domestic 

and international—and determined bribery is a criminal offense under all relevant laws and  

was therefore unenforceable.83 The investor in that case invoked the Kenyan president’s 

illegal conduct as a defense to its actions. The tribunal found no equitable result would 

occur through punishing the people of Kenya as “bribery is contrary to the international 

public policy of most, if not all, States or, to use another formula, to transnational public 

policy.”84 Directly analogous to the case at hand, CLAIMANT’s argues that the PNEA was 

complicit in its corruption to try to reduce its own liability. As a result of internationa l 

public policy against corruption, a claimant’s unclean actions should be barred from 

succeeding on the corrupt World Duty Free investor’s reasoning. 

. This Tribunal should apply the clean hands doctrine to determine whether it has 

jurisdiction. The tribunals’ decisions in Inceysa and World Duty Free as described above 

established that “parties and tribunals may consider the manner and circumstances in 

which an investor establishes or acquires an investment as a threshold matter to inquire 

whether there is a basis to present claims against the State in international arbitration” 

when an investor’s actions cast a shadow of illegality over an investment.85  

. RESPONDENT asserts that its actions, including its sanctions, are not retributive. Tribuna ls 

exclude retributive sanctions that outweigh the severity of a crime.86 RESPONDENT’s 

sanctions are not excessively severe. Rather, applying the clean hands doctrine has mult ip le 

positive normative87 properties when proportional to illegal activity. The benefits of 

applying a clean hands doctrine are: furthering judicial integrity and legitimacy, 

embodying the legal norms of the tu quoque—effectively contributing to the public’s 

positive perception of the court and its legitimacy.88 Furthermore, application of the clean 

hands doctrine generally contributes “to the efficiency and reliability of the judicial 

process.”89 Applying the clean hands doctrine to jurisdictional requirements, embodies 

important legal norms and helps enhance this Tribunal’s purpose to determine cases 

                                                                 
83 Id. at ¶¶174-78. 
84 Id. 
85 Abby, at p. 296.  
86 Id. at p. 31.  
87 Id. 
88 Id. at p. 36. 
89 Herstein, p. 36. 
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efficiently. Further, the sanctions are proportional in response to the geo-political strife 

between Euroasia and Eastasia, and should be imposed.90 Multiple States, including 

Oceania, imposed similar sanctions on weaponry in response to Euroasia’s illega l 

annexation. Additionally, RESPONDENT’s sanctions applied not just to the arms industry 

but also other industries equally—irrespective of any investors nationality. RESPONDENT 

acted proportionally in its sanctions rather than retributively against CLAIMANT; therefore, 

this Tribunal should find RESPONDENT’s sanctions were not retributive, but rather 

obligatory under international law.  

. The Fraport tribunal found “the foreign investor that commits a crime should go to jail or 

suffer the other penalties prescribed by law.”91 The Fraport tribunal had an extremely 

stringent stance on investor’s illegality, whereas RESPONDENT merely requests CLAIMANT 

be precluded from being rewarded for its illegal actions.92 Corruption is contrary not only 

to international public policy, but is so widely denounced as to make it a violation of 

transnational public policy.93 Thus, this Tribunal should find it would be contrary to 

international public policy to allow CLAIMANT to continue to benefit from Rocket Bombs’ 

illegally acquired environmental license.94 

. RESPONDENT respectfully requests this Tribunal find CLAIMANT’s investment was made 

with unclean hands according to RESPONDENT’s domestic laws. As a result of this finding, 

RESPONDENT also asks the Tribunal find CLAIMANT’s investment was not contemplated by 

Oceania in either Euroasia BIT or Eastasia BIT and is therefore not protected by either 

BIT. Therefore, this Tribunal should deny jurisdiction of this claim because there is no 

qualified investment. For the foregoing reasons, RESPONDENT also requests this Tribuna l 

find that clean hands is not an issue to be determined in the merits.  

 

2. CLAIMANT’S INVESTMENT WAS MADE IN BAD FAITH 

 

. If this Tribunal determines not to apply clean hands in jurisdiction, it should nonetheless  

find CLAIMANT’s investment was made in bad faith, which precludes jurisdiction. This 

                                                                 
90 Id. at p. 31.  
91 Fraport, ¶39. 
92 Id. 
93 Dolzer & Schreuer, p. 97.  
94 Id.  
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Tribunal lacks jurisdiction because CLAIMANT did not make a protected investment in good 

faith. 

. In the Plama case, the tribunal found that an investor is at least required to act in good 

faith—as a generally accepted principle of international law—especially for the purpose of 

obtaining State approval of the investment.95 The Plama tribunal also held that “the 

claimant’s conduct was contrary to the principle of good faith both under Bulgarian and 

international law.”96 Requiring an investor to comply with a host-states’ laws in good faith 

is standard “international policy in the sense of an ‘international consensus as to universal 

standards and accepted norms of conduct that must be applied in all fora,’ also known as 

‘transnational public policy.’”97 International tribunals have “always refused to condone” 

an investor’s corrupt practices.98 Further, the World Duty Free tribunal held that “claims 

based on contracts of corruption or on contracts obtained by corruption cannot be upheld” 

as they are indicative of bad faith. Corrupt activity offends international public policy and 

is indicative of bad faith. Furthermore, CLAIMANT acted in bad faith, which also precludes 

this Tribunal’s jurisdiction. RESPONDENT requests this Tribunal dismiss this claim for lack 

of jurisdiction because of CLAIMANT’s bad faith conduct in procuring its investment’s 

environmental license.99 

. Indeed, it is intuitive and legally applicable where good faith was absent from an 

investment, the act was made in bad faith. It is without question that BIT protection should 

is only available for bona fide investments made in good faith.100 This standard is valuable 

for consistency, efficiency, and follows the trends in international investment law. 

International investment tribunals “cannot . . . protect . . . investments not made in good 

faith, obtained for example through . . . corruption, or amounting to an abuse” of such 

international arbitral mechanisms.101 Finding jurisdiction over the present dispute, light of 

the investment established through corruption would amount to ultra vires act by this 

Tribunal.  

 

                                                                 
95 Plama, ¶144.  
96 Id. 
97 Abby, p. 286. 
98 World Duty Free ¶156. 
99 Id. at ¶157. 
100 Phoenix, ¶100.  
101 Phoenix, ¶100.  
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C. The preconditions to arbitrate have not been met 

  

. RESPONDENT’s consent to arbitrate is limited by the terms in Article 9(1)-(3) of the 

Euroasia BIT. These Articles require investors to submit disputes to RESPONDENT’s 

domestic courts for twenty-four months before the investor can accept the Contracting 

Party’s offer to arbitrate.102 CLAIMANT is not able to accept RESPONDENT’s offer to arbitrate 

because it has not yet fulfilled this precondition. Thus, no arbitration agreement exists 

between the disputing parties. Further, the MFN clause contained in Article 3(1) of the 

Euroasia BIT does not extend treatment to procedural rights.  

. This Tribunal lacks jurisdiction over this dispute. Specifically, because (1) submission of 

claims to RESPONDENT’s local courts is mandatory, (2) RESPONDENT’s consent is limited, 

and (3) the offer to arbitrate in Article 8 of the Eastasia BIT is not open to CLAIMANT.  

 

1. SUBMISSION TO RESPONDENT’S LOCAL COURTS IS PART OF THE 

MANDATORY SEQUENTIAL STEPS TO ARBITRATION 

 

. The Euroasia BIT Article 9(2)-(3) illustrates RESPONDENT’s limited offer of consent to 

international arbitration through proper application of the VCLT103 to establish the 

Contracting Party’s intent. Upon applying the VCLT, this Tribunal should find it does not 

have jurisdiction over CLAIMANT’s claim.  

. VCLT Article 31 gives effect to the ordinary meaning of the Euroasia BIT Article 9(2)-(3) 

such that the Contracting Parties intended to offer international arbitration as a dispute 

settlement mechanism only after an investor submitted its dispute(s) to domestic courts. 

Article 9(2) reads, “If the dispute cannot be settled amicably, it may be submitted to…” an 

adjudicative body of the host state.104 Though Article 9(2) includes the permissive verb 

“may”, when Article 9 is read in its entirety it is closely connected to Article 9(3). Article 

9(3) provides access to arbitration once the host-state’s domestic courts has the first 

opportunity to resolve the dispute for twenty-four (24) months. To interpret any other 

                                                                 
102 Euroasia BIT p. 43.  
103 Maria, p. 331. 
104 Euroasia BIT p. 43. 
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meaning would both defeat the purpose behind the Parties’ intentions and conflict with the 

principle of effet utile.105    

 

i. Article 9(1)-(3) are mandatory sequential steps  
 

. Tribunals have identified two approaches to interpret the inclusion of “may” in nearly 

identical dispute resolution provisions. The first approach places emphasis on the word 

“may” in isolation. This interpretation determines similarly worded clauses to be 

permissive, and does not limit the state’s offer to arbitrate.106 The second approach requires 

that the article is interpreted in its totality to give “reasonable meaning”.107  

. Applying the latter approach, the Impregilo tribunal found the clause at issue to include 

sequential steps conditioning the state’s offer to arbitrate. Following conclusions reached 

by other tribunals, the Impregilo tribunal held that the mandatory steps were jurisdictiona l 

requirements that must be fulfilled by an investor before an international tribunal can 

exercise jurisdiction.108 It held the investor in Impregilo did not comply with the BIT’s 

conditions pursuant to VCLT Article 36(2)109; therefore, the tribunal could not find 

jurisdiction under the applicable BIT.110    

. The Impregilo tribunal found it “unlikely” that the contracting parties intended to give an 

investor “free choice” to immediately initiate arbitration without first giving a contracting 

party’s domestic courts the opportunity to resolve disputes with foreign investors. 111 

Giving “free choice” to the investor would prevent the article in question from having any 

effect.112 If the contracting parties had intended to provide such choice, they would have 

included wording to that effect in dispute settlement provisions. On the contrary here, the 

Contracting Parties intended for the requirement to be binding because they specifica lly 

negotiated for the requirement. Euroasia BIT Article 9(2)-(3) is significant because 

                                                                 
105 (“effet utile, which requires tribunals to interpret treaty provisions ‘so as to give them their fullest weight and 

effect consistent with the normal sense of the words and with other parts of the text, and in such a way that a reason 

and a meaning can be attributed to every part of the text.’”); ILC, Draft Articles on Treaties, p. 219).  
106 Impregilo, ¶82.  
107 Id.  
108 Impregilo, ¶¶91-94. 
109 Art. 36(2) VCLT; ICS ¶271. 
110 Impregilo, ¶¶92-93, citing Maffezini and Wintershall.  
111 Impregilo, ¶¶86-90. 
112 Impregilo, ¶88.  
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RESPONDENT did not include it in the later concluded Eastasia BIT.113 In the present dispute, 

the Impregilo analysis is the right approach for this Tribunal. Such interpretation will give 

reasonable meaning to the intent of the Contracting Parties in Art. 9(2)-(3) in accordance 

with Art. 31 VCLT and find that the clauses are mandatory conditions precedent to 

RESPONDENT’s offer to arbitrate. 

. Additionally, Wintershall found that the mandatory nature of the pre-arbitral steps meant 

that they were an integral part of the state’s standing offer.114 Consequently, any investor 

seeking recourse in international arbitration had to accept the same terms under the 

applicable BIT without variance on the BIT’s terms.115 The analysis applies to the present 

dispute, because any other approach would disregard the intentions of the Contracting 

Parties.    

 

ii. RESPONDENT’s local courts are open and available to CLAIMANT 
 

. CLAIMANT may argue that submission to RESPONDENT’s local courts is futile because 

RESPONDENT’s court system cannot adjudicate claims brought directly under internationa l 

treaties. However, “[i]t cannot be supposed that two sophisticated governments could have 

intended that foreign investors be required to begin an action before the local courts or 

administrative authorities just for show.”116 The Giovanni tribunal applied this logic 

analyzing the futility exception also analyzed by the Abaclat and Ambiente tribunals. In all 

three cases, the tribunals were faced with host-state law that did not provide for mass claims 

or bondholders an opportunity redress. The host-state’s law in these tribunals was highly 

specific, and the circumstances which precluded the claimants from redress in domestic 

courts were extremely narrow. In Giovanni the following circumstances simultaneous ly 

existed: (1) a local law prevented a bondholder of the State’s debt from renegotiating that 

debt without legislative approval; (2) local judicial decisions regarding the aforementioned 

local law reached the supreme court that codified that local law; (3) the host-state’s 

legislation also prevented bondholders from renegotiating their state-debts; and (4) the 

legislation further prevented bondholders from renegotiating State-debts with the executive 

                                                                 
113 ICS, ¶103. 
114 Wintershall, ¶160. 
115 ICS, ¶272; Wintershall, ¶160.  
116 Giovanni, ¶311. 
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branch because of  the local, judicial, and legislative laws. Essentially, the claims were 

non-justiciable.117  

. Art. 9 makes it clear that the requirement for recourse in domestic courts is not an 

obligation to exhaust local remedies. Art. 9(4) provides that disputing parties must dismiss 

any pending court proceedings once arbitration proceedings commence.118 It is not hard to 

imagine that this clause was intended to reassure foreign investors that arbitration is not 

blocked as an option. In Generation Ukraine v. Ukraine the tribunal reasoned that the 

claimant should have at least attempted to bring its claim before domestic courts because 

the “[v]ery reality of conduct tantamount to expropriation is doubtful in the absence of a 

reasonable—not necessarily exhaustive–effort by the investor to obtain correction.”119 

. Furthermore, if expropriation has occurred and compensation is required, the ability of an 

investor to submit a claim to local courts is relevant to determine whether an expropriation 

was legal for a lack of compensation. If expropriation is found in local courts, it is deemed 

illegal if a respondent is not prepared to compensate that taking. Moreover, if a claimant 

can prove that respondent refused to compensate an act of expropriation taking in local 

courts—international tribunals will likely find the expropriation rises to the level of a BIT 

breach.120  

. Indeed, there are administrative remedies available related to the sanctions provided in 

Oceanian Code of Administrative Procedure. Specifically, CLAIMANT could have easily 

sent the President of Oceania a request to reconsider the sanctions. CLAIMANT has yet to 

take advantage of such options.121  

. In the present case, CLAIMANT did not submit this dispute in accordance with the terms in 

Art. 9(2)-(3). Therefore, CLAIMANT has not fulfilled the pre-arbitral steps required before 

it can accept RESPONDENT’s offer to arbitrate and this Tribunal does not have jurisdic t ion 

over this dispute.  

 

                                                                 
117 Giovanni, ¶308.  
118 Exhibit C1, Art. 9(4) p. 44.  
119 Generation Ukraine, ¶20.30. 
120 Kriebaum 2, p. 462. 
121 P.O.3 ¶10. 
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2. THIS TRIBUNAL LACKS JURISDICTION RATIONE VOLUNTATIS AND THE 

CLAIM MUST BE REJECTED 

 

. This Tribunal does not have jurisdiction strictu sensu because CLAIMANT did not submit 

this dispute to RESPONDENT’s local courts for twenty-four months before initia t ing 

arbitration as required in Art. 9(2)-(3).  

. It is generally accepted that jurisdiction does not exist without a valid act of seisin.122 If the 

investor does not comply with conditions precedent to arbitrate, no valid seisin exists. 123   

Scholars suggest two ways to confirm whether a tribunal has jurisdiction when conditions 

to arbitrate have not been met by the investor. The first approach results in “[a] lack of an 

arbitral agreement and ergo of the jurisdiction ratione voluntatis.”124 The second approach 

yields consent with no legal effect when an investor provides notice of its intention to 

arbitrate.125 In other words, the first situation deals with an investor who rejects the host-

state’s offer and initiates arbitration by its own terms. The second situation is when the 

investor can be regarded as intending to act by the terms of the arbitration agreement, but 

fails to comply with the terms. Under either approach, when the pre-arbitral steps are not 

fulfilled by an investor a tribunal “may not adjudicate on the merits.”126 

. First, CLAIMANT made no attempt to submit this claim to RESPONDENT’s domestic courts. 

In fact, CLAIMANT has a long history in Oceania of disregarding the RESPONDENT’s 

sovereign authority. For instance, CLAIMANT did not bring his investment into compliance 

with the Environment Act of 1996 for nearly fifteen years. CLAIMANT’s failure to comply 

with the pre-arbitral steps before requesting arbitration is akin to creating its own rules for 

settling disputes with RESPONDENT.  

. The Contracting Parties to the Euroasia BIT expressly provided elements of their offer to 

arbitrate. Art. 9(2)-(3) are elements of seisin needed before this Tribunal can assert 

jurisdiction. Furthermore, CLAIMANT is not a Contracting Party to either the Euroasia or 

the Eastasia BIT. Thus, CLAIMANT cannot renegotiate the terms offered to it by a sovereign. 
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Consequently, the counteroffer made by CLAIMANT when he requested arbitration fails to 

provide this Tribunal a valid seisin.  

. The Daimler tribunal stated that when interpreting dispute settlement provisions, “[t]he 

ultimate goal is to determine what the Contracting Parties actually consented to…” and to 

do otherwise would be an ultra vires act.127 The Wintershall and Philip Morris tribuna ls 

reflect similar approaches.128 In Winterhsall, the pre-arbitral steps were deemed 

mandatory—the effect of which is a “standing offer” of the host state to internationa l 

arbitration and the terms of which must be accepted by every investor seeking internationa l 

arbitration.129 The Phillip Morris tribunal confirmed that the prerequisites to arbitration are 

conditions of consent offered by the state.130  Appropriately, this Tribunal should find that 

Article 9(2)-(3) is a part of RESPONDENT’s offer to arbitrate. Moreover, CLAIMANT 

essentially rejected RESONDENT’s offer by failing to fulfill the mandatory pre-arbitral steps, 

and instead seeks arbitration on its own terms without regard for the BIT’s terms.  

. Furthermore, ICJ Judge Christopher Greenwood affirmed that arbitration agreements are 

separate from the BIT itself.131 It is well accepted that the “[i]nvestor can only accept the 

terms offered to it.”132 An investor accepting the terms offered to it, rather than inventing 

its own terms, is the “[g]ateway through which the investor must pass in order to enforce 

any aspect of the BIT by means of arbitration.”133  

. CLAIMANT’s actions show that it is only willing to play by its own rules. First, CLAIMANT 

did not attempt bona fide amicable settlement. CLAIMANT abused the negotiation step as a 

tactic and threatened RESPONDENT with international arbitration if RESPONDENT did not 

negotiate with CLAIMANT.134 Second, CLAIMANT made no attempt to allow RESPONDENT’s 

domestic courts to resolve this dispute. Consequently, CLAIMANT did not pass through the 

“gateway” and arbitration is not available to it.  

. CLAIMANT is patently unable to show it submitted any dispute between the parties to 

RESPONDENT’s domestic courts. CLAIMANT lost any right conferred to him by BITs, when 
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it tarnished its investment by acting illegal conduct. Even if CLAIMANT was protected by 

the applicable BIT, CLAIMANT cannot accept RESPONDENT’s offer without first complying 

with the pre-arbitral steps.  

 

3. THE OFFER TO ARBITRATE IN ARTICLE 8 EASTASIA BIT IS NOT OPEN TO 

CLAIMANT 

 

. The Contracting Parties expressly provided the full scope of the Most Favored Nation 

(MFN) clause of the Euroasia BIT in Art. 3(1). This clause was not intended by the 

Contracting Parties to circumnavigate the Parties’ offer to arbitrate in Art. 9 or to accept 

an offer only available to foreign investors under the Eastasia BIT.135 The intent of the 

Contracting Parties can be found from the ordinary meaning of Art. 3(1), together with the 

inclusion of additional article-specific MFN clauses. RESPONDENT objects to this 

Tribunal’s jurisdiction because the MFN clause does not extend to dispute settlement 

provisions. 

 

i. Proper Application of the VCLT excludes procedural rights from 
the MFN Clause 

  

. The Study Group commissioned by the ILC on the MFN clause concluded that party 

autonomy determines whether MFN clause extends to a BIT’s dispute settlement 

provisions.136 Where the Contracting Parties have not so expressed, tribunals are tasked 

with interpreting an MFN clause “on a case-by-case basis.” 137 VCLT Art. 31 governs this 

Tribunal’s interpretation of the Euroasia BIT Art. 3(1) to find the ordinary meaning of the 

text. Art. 3(1) provides:  

  

Each Contracting Party shall, within its own territory, accord to 
investments made by investors of the other Contracting Party, to the 

income and activities related to such investments and to such other 
investment matters regulated by this Agreement, a treatment that is no 
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less favourable than that accorded to its own investors or investors from 
third-party countries.138   

 

. In addition to the application of VCLT Art. 31, jurisprudence reflects that tribunals place 

emphasis on the intention of the Contracting Parties, past practices of states regarding the 

inclusion of MFN, public policy considerations, and the principle of ejudem generis.139  

Jurisprudence is not uniform because the language of each MFN clause varies as it  reflects 

the intentions of the Parties.140  

. Interpreting whether MFN includes dispute settlement provisions where it is not expressly 

provided can be generally organized into the following three categories: (1) if an MFN 

clause is relating to “all matters” regulated by the BIT, then this broad language is 

interpreted to include dispute settlement provisions where not expressly excluded;141 (2) 

more ambiguous language leads tribunals to interpret “treatment” and commonly find that 

dispute settlement provisions are a part of that treatment; and (3) clauses that make no 

mention of whether dispute settlement provisions are within the scope of the applicable 

MFN.142 Indeed, the Maffezini tribunal was motivated towards harmonization of the scope 

of MFN and took the view that the specific MFN in dispute included dispute resolution 

provisions.143 However, the harmonization approach is misplaced in internationa l 

arbitration because international arbitration is only possible through party autonomy. 

. In contrast to the harmonization approach, the Hochtief tribunal interpreted a clause, 

similar to the one in the present dispute, which fits into the third category. It observed that 

extensive jurisprudence and scholarly writing on the MFN “debate” avails each disputing 

party the opportunity to support its position.144 The Hochtief tribunal further stated that 

tribunals are responsible for interpreting the specific provisions applicable to the dispute 

rather than relying on “broad doctrines or schools of thought, or to conduct a head-count” 

of arbitral decisions following the “numerical majority.”145 RESPONDENT requests this 
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Tribunal adopt this reasoning because it gives effect to the effort and purpose behind the 

negotiation and conclusion of the applicable BIT.  

 

ii. Article-specific MFN clauses in the Euroasia BIT exclude 
application to dispute settlement provisions 

 

. The Contracting Parties chose to include article-specific MFN clauses in two articles 

granting substantive rights within the Euroasia BIT, including: Art. 4 “Expropriation”146, 

and Art. 5 “Compensation for Losses.”147 This inclusion is properly interpreted to mean 

that the Parties did not intend to extend MFN to other articles beyond those specifica lly 

mentioned. The drafter’s intent could not be understood to extend MFN to the dispute 

resolution clause itself.  

. Though not dispositive on the issue, the Hochtief arbitrator J. Christopher Thomas, Q.C., 

interpreted a similarly-worded BIT.148 He observed that the inclusion of article-specif ic 

MFN clauses in addition to a separate MFN clause which did not extend to dispute 

settlement provisions, would lend to the idea that the general MFN clause only concerned 

the “genus of less favourable treatments and in relation to a specific genus of investor 

treatments.”149 He reasoned that the inclusion of this “genus” is a non-consequentia l 

negotiating tool employed by states when concluding these types of agreements.  

. In the case at hand, the article-specific MFN clauses together with a separate generic MFN 

clause is in line with Mr. Thomas’s analysis. Art. 3 of the Euroasia BIT cannot be read to 

include procedural rights. If the Parties had intended to extend MFN to other articles, they 

would have done so.  

. Moreover, domestic litigation is a valid and useful dispute settlement mechanism. 

Assuming domestic litigation is unreasonable without understanding a state’s domestic 

mechanisms would lead a tribunal to unreasonable “sweeping judgement[s] as to a treaty 

provision’s utility based on a ‘worst-case’ scenario.”150 In this case, the requirement to 

litigate in domestic courts for twenty-four-months is appropriately interpreted as a 
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compromise between the Contracting Parties. RESPONDENT’s Constitutional Tribunal is 

known to take three to four years to resolve legal acts claimed to be unconstitutiona l. 

CLAIMANT also had the opportunity to invoke administrative processes for RESPONDENT to 

reconsider its sanctions. To find this compromise between the Contracting Parties as 

unreasonable would second guess the Parties’ intentions.151   

. RESPONDENT reiterates its contention that if this “Tribunal accepts that the MFN clause of 

the Euroasia BIT may be invoked to access the dispute resolution provision of the Eastasia 

BIT, the Eastasia BIT [Article 1(1)] contains a ‘clean hands’clause [. . .] whereby 

investments must be made ‘in accordance with the laws and regulations’ of  the  host  

state.”152  Thus, CLAIMANT’s investment “may not enjoy protection, since the CLAIMANT 

breached Oceanian domestic laws,” evidenced by the circumstances in which CLAIMANT 

secured an environmental license.153 Specifically, CLAIMANT’s private meeting with the 

PNEA casts a serious shadow over the establishment of the investment’s legality.154 The 

consequence of subverting the Contracting Parties’ consent to arbitrate to allow jurisdic t ion 

through CLAIMANT’s counteroffer will add to the criticism over the legitimacy of investor -

state dispute settlement in general.  

. For all the reasons stated above, this Tribunal does not have jurisdiction of this claim.  
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PART TWO: MERITS  

 

II.  IF THIS TRIBUNAL DETERMINES IT HAS JURISDICTION, IT 

SHOULD FIND RESPONDENT SATISFIES ITS BURDEN OF PROOF IN 

THE MERITS OF THIS DISPUTE 

 

  . RESPONDENT submits that this Tribunal should dismiss the claim on its merits because: (A) 

CLAIMANT’s actions regarding is investment are unclean; (B) RESPONDENT did not 

unlawfully expropriate CLAIMANT’s investment; and, (C) CLAIMANT contributed to the 

damages suffered by his investment. 

 

A.    Claimant established its investment with unclean hands 

 

1. RESPONDENT MAY SHOULD NOT BE ESTOPPED FROM BRINGING CLEAN HANDS 

ALLEGATIONS. 

 

. If this Tribunal determines it should hear clean hands on the merits of this dispute, it should 

find RESPONDENT is not estopped from asserting this claim.  

. Corruption is unacceptable in Oceania. Indeed, RESPONDENT prosecuted the PNEA for its 

involvement in corruption.155 International arbitral tribunals find host-states are not 

estopped from raising a clean hands defense when there is evidence the host-state 

prosecuted its own governmental authorities for wrongdoing or illegal conduct.156 

Therefore, because RESPONDENT took serious action against its own governmenta l 

authority after a lengthy investigation, this Tribunal should dismiss this claim on its merits.  

. In Hulley the respondent argued that over a twelve-year period, illegal and bad 

faith misconduct—its clean hands theory—precluded the tribunal from 

jurisdiction over the dispute.157 The Hulley tribunal found respondent’s theory was 

“fundamentally unfounded” and “without merit” because the respondent in Hulley 

did not allege any facts that could establish unclean hands applicability. Rather, 

respondent’s theory was “premised almost exclusively on allegations of collateral 
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illegalities, unrelated either to the making of the Claimants’ investments, or to the 

Claimants’ claims.”158 This case is distinguished from Hulley because 

RESPONDENT’s allegations are directly related to how CLAIMANT established and 

developed its investment. RESPONDENT is not prevented from invoking clean 

hands as was the respondent in Hulley.159 

. Several tribunals including Hulley find that where a host-state is aware of unlawful activity 

committed by an investor, and it neglects to respond with legal mechanisms “provided by 

its legal order, it should also be barred from the possibility of invoking the clean hands 

doctrine.”160 In the present dispute, RESPONDENT punished its own governmental officia l 

for his illegal conduct by initiating criminal proceeding against him and removing him 

from office.161 Consequently, this Tribunal should neither estop nor bar RESPONDENT from 

alleging CLAIMANT acted with unclean hands in securing its environmental license.  

 

2. RESPONDENT MEETS ITS BURDEN AND STANDARD OF PROOF  

 

. Any award issued by this Tribunal will not be subject to appeal, therefore it is vital this 

Tribunal take CLAIMANT’s unclean hands into account. RESPONDENT met its burden of 

proof that indicates CLAIMANT’s corrupt acts in establishing its investment. 

. This Tribunal should find RESPONDENT provides sufficient evidence from which to 

reasonably infer CLAIMANT procured its environmental license with unclean hands and 

dismiss the merits for that reason. In Wena Hotels, the tribunal accepted “Egypt’s argument 

that if the claimant obtained hotel leases by corruption, it would be grounds for dismissal 

of claims, but rejecting objection for lack of evidence, noting Egypt’s failure to prosecute 

a government official in question.”162 In this case, RESPONDENT succeeded in prosecuting 

the government official—the PNEA—who was responsible for accepting bribes for 

environmental licenses.163 Moreover, RESPONDENT’s prosecution of its PNEA and 

subsequent thorough investigations of individuals specifically named by the PNEA,164 

                                                                 
158 Id. 
159 Id. 
160 Uribe, p. 25. 
161 Facts p. 37. 
162 Wena Hotels ¶¶76, 111-17.  
163 P.O.2 ¶5. 
164 Id.  



 31 

pursuant to its domestic laws, differentiates it from Wena Hotels. Therefore, this Tribuna l 

should find it has sufficient grounds to dismiss CLAIMANT’S claims because the investment 

was made with unclean hands.  

. The Rompetrol tribunal distinguished the burden of proof and standard of proof required 

from an accusing party such that “the burden of proof defines which party has to prove 

what, in order for its case to prevail; the standard of proof defines how much evidence is 

needed to establish either an individual issue or the party’s case as a whole.”165 Further, it 

notes the rules of evidence in investment arbitration “are neither rigid nor technical”.166 

Therefore, “a given tribunal is specifically authorized to draw whatever inferences it deems 

appropriate” from the available evidence purported by either party.167 Where bribery is 

alleged, “the demonstration of the bribery nature of the agreement has to be made by the 

Party alleging the existence of bribes.”168 Some tribunals apply a standard of proof such 

that the “accusing party must at least furnish indirect evidence indicating corruption.”169  

. There are two main difficulties in proving an investor’s actions were corrupt: first, corruption 

is almost impossible to evidence as corrupt actors are not likely to admit to wrongdoings; 

second, it is unlikely credible witnesses can attest to illegal acts.170 The Rompetrol tribuna l 

acknowledged that the “’balance of probabilities’ serves as the general standard of 

proof.”171 Further, the Rompetrol tribunal quoted Judge Higgins who explicitly stated 

serious allegations of  corrupt activity “may simply require more persuasive evidence, in 

the case of a fact that is inherently improbable, in order for the Tribunal to be satisfied 

that the burden of proof has been discharged.”172  

. The Metal-Tech tribunal found that “because corruption is difficult to establish, it can be 

demonstrated through circumstantial evidence.”173 Here, there is at least circumstantia l 

evidence for this Tribunal to infer corruption in the form of CLAIMANT’s bribe to the PNEA. 

Based on the facts of the creation and development of Rocket Bombs as described below, 
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this Tribunal should find RESPONDENT meets its burden of proving corruption with the 

aforementioned standard.  

. CLAIMANT sought direct approval from the PNEA.174 The administrative procedure is both 

expensive and very time consuming.175 CLAIMANT obtained an environmental license 

approving the commencement of arms production for Rocket Bombs shortly after a private 

meeting with the PNEA.176 CLAIMANT’s actions casts a serious shadow over the legality of 

the investment because no requisite changes to its production line occurred before it began 

production.177 CLAIMANT’s ability to obtain an environmental license without making the 

necessary updates to its production lines, which is required to obtain a license, lends itself 

to proof of bribery. 

. RESPONDENT’s General Prosecutor Office began an investigation regarding corruption 

within the National Environmental Authority in 2013.178 On 1 February 2015 this 

investigation resulted in the criminal prosecution of the PNEA.179 The convicted PNEA 

named CLAIMANT as one of the persons “from whom he allegedly received bribes and 

against whom he is willing to testify.”180 Pursuant to the laws of RESPONDENT state, a non-

prosecution agreement was made between the PNEA and the General Prosecutor’s office 

with respect to corrupt acts.181 Furthermore, CLAIMANT was implicated in bribing the 

PNEA and was indicted for criminal conduct related to his acquisition of an environmenta l 

license on 23 July 1998 for Rocket Bombs.182  

. In this case, CLAIMANT is involved is ongoing criminal proceedings in Oceania, which were 

initiated on 23 June 2015.183 Even if CLAIMANT is not yet convicted of criminal charges, 

the long investigation into corrupt activity, and the criminal proceedings are indicative that 

CLAIMANT’s actions were corrupt. CLAIMANT circumvented the required procedure for 

obtaining a license under RESPONDENT’s Act.184 CLAIMANT obtained a license without 
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making the required modifications to Rocket Bombs’ production line—operating for years 

in contravention to RESPONDENT’s domestic laws.185 CLAIMANT now seeks to avoid the 

ongoing criminal proceedings by initiating arbitration.  

. RESPONDENT therefore requests this Tribunal find the following RESPONDENT should not 

be estopped from bringing the unclean hands defense in the merits of this dispute. 

Additionally, RESPONDENT meets its burden of proving that CLAIMANT’s actions in 

acquiring the environmental license for its investment were unclean. Finally, this Tribuna l 

should find CLAIMANT’s investment was made with unclean hands and should not receive 

an award. 

 
 

B. No Illegal Expropriation Occurred 
 

. RESPONDENT sumbits that (1) the sanctions were a regulatory activity and it was a 

legitimate exercise of the state police power therefore it withstands the proportionality test 

and no compensation is necessary. Alternatively, (2) the sanction was a lawful 

expropriation as it was for a public purpose, non-discriminatory, carried out under due 

process, and the Euroasia BIT Art. 5 releases RESPONDENT of its duty to compensate. 

 

1. THE SANCTION WAS A LEGITIMATE EXERCISE OF RESPONDENT’S STATE 

POLICE POWER 

 

. RESPONDENT’s sanctions are a regulatory activity instead of an expropriation. Internationa l 

tribunals have repeatedly emphasized that not every business problem experienced by a 

foreign investor is an expropriation. Individuals and commercial entities may be frustrated 

in their dealings with public authorities, but such frustration should not be automatica l ly 

considered expropriation despite the economic damage.186  

. An expropriation deprives investors of their ownership rights and usually public authorit ies 

or any third parties are enriched by a corresponding amount as a result. However, a 

regulatory activity that results in deprivation of ownership rights prevents unjust 
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enrichments of investor or any third parties.187  Here, CLAIMANT suffers a major loss as the 

sanction applies to him and Rocket Bombs, but no parties, the RESPONDENT in particular, 

were enriched in any way.188  Further, CLAIMANT’s contract with Euroasia paves the path 

for Euroasia’s military to grow more advanced and more powerful in the very near future, 

and many sovereign countries, including RESPONDENT, consider the annexation unlawful, 

and have taken actions necessary to prevent the situation from getting worse.189 

. Tribunals recognize that a state’s police power may cause economic damage, but the state is 

not obligated to compensate under some circumstances.190 However, the standard provided 

in Methanex has received many criticisms.191 RESPONDENT contends that this tribuna l 

should apply the proportionality test provided in Tecmed, where a State can legitima te ly 

exercise its police power without paying compensation when a government’s measure is 

reasonably proportionate to its goal, which is a higher bar to meet.192  

. RESPONDENT submits that there is a proportionate and reasonable relationship between the 

sanction and its goal to maintain international peace and security. The sanction targets all 

RESPONDENT’s entities involved in Euroasia industrial sectors to minimize the industr ia l 

capacity of Euroasia and keep them from open access to resources necessary for their 

military advancements.193 Many countries regard the annexation and Euroasia as threats to 

international peace and security, and by imposing sanctions, RESPONDENT cuts off major 

supplies necessary for Euroasia to launch another annexation in the near future. 

Therefore, the sanction is a regulatory activity within RESPONDENT’s police power, and no 

compensation is necessary. 

 

2. THE EXPROPRIATION IS LAWFUL AND RESPONDENT IS NOT OBLIGATED TO PAY 

UNDER EUROASIA BIT 

 

. In the alternative, RESPONDENT submits that the alleged expropriation is lawful under 

Euroasia BIT Art. 4 and RESPONDENT’s non-payment is justified under Euroasia BIT Art.  
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5. The sanction was for a public purpose, non-discriminatory, carried out under due 

process, and CLAIMANT was accorded treatment “no less favorable” than any third parties 

as regards to restitution. 

. First, the sanction serves a compelling public interest. The tribunal in Yukos explained that a 

taking is for a public purpose if the taking should be in the public interest of the economy, 

polity, and population of the host-state.194 Although the sanction affects many of 

RESPONDENT’s people and entities, it aims to prevent Euroasia from open access to military 

supplies and minimizes many geo-political risks associated with Euroasia in the future. 195 

Furthermore, sovereign States have a duty to protect its citizens from wars and other harms 

under both public international law and customary international law.196  RESPONDENT’s 

sanctions are not only a response to the annexation, but also an action to protect its own 

people and economy. 

. Second, the sanction is imposed on a non-discriminatory basis. In the context of expropriation 

by the host-state, one way to articulate discrimination is whether expropriations are 

enforced with an unreasonable distinction between foreign and domestic investors in like 

circumstances.197 Here, the language in the E.O. is neutral on specific identities, and 

companies are sanctioned solely on the basis of their involvement with Euroasia.198 The 

distinct treatment between CLAIMANT and companies not sanctioned is therefore 

reasonable, because the sanction only targets to limit Euroasia’s military power. 

Furthermore, the E.O. applies to entities in “like circumstances” as CLAIMANT, and many 

other companies in RESPONDENT’s territory are sanctioned as well.199 Therefore, the 

alleged expropriation is non-discriminatory as the sanction does not distinguish between 

domestic and foreign investors, and it was enforced universally. 

. Third, CLAIMANT was accorded with due process. Commentaries and tribunal decisions have 

stipulated that the “due process of law” is a standard of fair and equitable treatment under 

customary international law. In ADC, the tribunal determined that due process typically 

consists of three parts: access to legislative information, timely notice, and fair opportunity 
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to review.200  In this case, the issuance of the E.O. has an expedited nature and it renders 

timely notice requirement inapplicable. However, the E.O. was not issued purposefully 

against CLAIMANT. Oceania Constitution has granted the President authority to issue an 

E.O. under International Emergency Economic Powers Act 1992 (I.E.E.P.A.), and such 

information is public. In Methanex, the tribunal only considered whether the regulat ion 

was “enacted” in accordance with due process.201 In the present case, the President’s E.O. 

relies upon I.E.E.P.A. and have met the due process standard provided in Methanex. 

Furthermore, when CLAIMANT’s investment was allegedly expropriated, he had the 

opportunity to challenge the E.O. before the Oceania Constitutional Tribunal.202  In 

addition, CLAIMANT is entitled to submit a request for reconsideration of the E.O. to the 

President.203 Although CLAIMANT may argue that it is extremely unlikely for him to prevail 

under these channels, such contention is largely irrelevant because they are opportunit ies 

provided to the CLAIMANT to dispute its alleged expropriation under the E.O.  

. Lastly, the Euroasia BIT Art. 5 implies an exception in the compensation provision. It 

provides: 

Where investments of investors … suffer losses owing to war, 
armed conflict…or other similar events attributable to authorities in 

the territory of the other Contracting Party, such investors shall be 
accorded by the latter Contracting Party treatment as regards to 

restitution… not less favourable than that which the latter 
Contracting Party accords to its own investors or to investors of any 
third state.204    

 
CLAIMANT suffered losses owing to the introduction of sanctions. However, when 

RESPONDENT enforces the sanctions, none of the entities or persons that are blocked, either 

domestic or foreign, have received any form of compensation.205 In fact, in this particular 

case, the term “no less favorable” in the BIT sets a standard of treatment, and CLAIMANT 

was not accorded compensation any less favorable compared to other parties that have 

suffered losses due to the sanctions. 
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. In conclusion, it is RESPONDENT’s contention that the sanctions imposed was not an 

expropriation, and RESPONDENT is not obligated to provide compensation as the sanctions 

were a legitimate exercise of its state police power. In the alternative, the sanction was a 

lawful expropriation under the Euroasia BIT as it was for a public purpose, non-

discriminatory, carried out under due process, and CLAIMANT was not accorded treatment 

any less favorable with regards to compensation. 

 

C. Claimant contributed to his investment’s losses  

 

. RESPONDENT make two submissions to the issue of whether the claimant contributed to the 

loss suffered by his investment: (1) the doctrine of contributory fault, and (2) the duty to 

mitigate.  

 

1. CLAIMANT contributed to his own damages 

 

. In February 2014, CLAIMANT concluded a six-year contract with Euroasia, agreeing to supply 

Euroasia’s army with weapons.206 This particular contract, along with the profit it would 

generate for CLAIMANT, should be barred from the damage calculation, because it 

amounted to negligent conduct of business and constitutes as contributory fault on the part 

of CLAIMANT. 

. First, the CLAIMANT was negligent when he signed the contract: one of the parties was in the 

process of launching a major military action in response to the denial of Fairyland’s 

referendum. A reasonable investor would not sign a contract when the other contracting 

party was prepared to engage in a major military action internationally, because such action 

would greatly increase the risk of the investment implicate the investor with unpredictab le 

political crisis. 

. Russia’s annexation of Crimea was virtually identical to the situation here. Both annexation 

of Russia and Euroasia were triggered by a long disputed issue of political identifica t ion 

and both annexations took place with a degree of foreseeability. At the end of 2013, just a 

few months before Russia’s annexation of Crimea, the tension in the area had already 

                                                                 
206 Facts, ¶15. 



 38 

escalated and it was widely reported by mainstream media globally. A reasonable investor 

would be discouraged by the incoming geo-political disturbance. In the case before this 

tribunal, CLAIMANT had great personal knowledge about the historical ties between 

Fairyland and Euroasia, and he should have reasonably foreseen the annexation when 

Fairyland requested Euroasia for an intervention after Eastasia nullified the referendum at 

the end of 2013. But, when CLAIMANT had a choice not to make any other business 

commitment, he bound himself and his investments to a new contract. ICSID Tribuna l 

defined such negligent and imprudent behaviors most notably in Genin where all damage 

claims made by the investor were denied: 207  

The officers of Estonian Innovation Bank who conducted the 

negotiations regarding the purchase of the branch clearly acted 
unprofessionally and, indeed, carelessly. A credit portfolio cannot be 

checked on the spot in a few hours; the buyers should have known that 
Social Bank was on the verge of bankruptcy and should thus have taken 
extra precautions, such as insisting on warranties relating to the quality 

of the assets. The responsibility for the result of EIB’s conduct, 
including its omissions, is EIB’s alone.208 

 
Genin and two other cases support the doctrine of contributory fault in investor-state 

context: when investors suffered damages because of unreasonable actions of their own, 

the amount of awards sought against the them should be reduced or rejected. 

. In MTD,209 the tribunal also extended the discussion as to whether the investor’s inconsiderate 

failure should be taken into account. Specifically, the project was to build a new town in 

Chile, but it did not comply with Chilean urban regulations and eventually could not obtain 

the permits and licenses necessary to begin construction. The tribunal recognized that 

although the host state breached the Fair and Equitable Treatment standard, the investor 

had also contributed to the injury by failing to exercise due diligence of its own. In the final 

award, the tribunal determined that the investor would bear 50% of the damage it had 

suffered.210 

. In Azurix, the tribunal followed a similar line of reasoning. The decision indicates that when 

a respondent can demonstrate a serious business misjudgment on the part of the investor, 
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and the misjudgment led to unreasonable expenses, such expenses can be deducted from 

compensation.211 In the present case, CLAIMANT should have known the in-coming 

annexation, and a reasonable person with investments in foreign countries should have 

foreseen that a major international disturbance like an annexation will lead to a politica l 

turmoil and be extremely cautious. However, CLAIMANT had ignored all these geo-polit ica l 

implications and committed himself further to Euroasia’s military. 

. In addition, CLAIMANT did not fulfill his due diligence obligation. Tribunals often find 

investors engaged in “reckless or negligent conduct” when they fail to perform due 

diligence in making new investments in foreign states. This concept is reflected in TPP 

Art. 9.17:  

The Parties reaffirm the importance of each Party encouraging 
enterprises operating within its territory or subject to its 

jurisdiction to voluntarily incorporate into their internal policies 
those internationally recognised standards, guidelines and 

principles of corporate social responsibility that have been 
endorsed or are supported by that Party.212 
 

. RESPONDENT contends that the CLAIMANT contributed to the loss suffered by his investment. 

The Euroasia contract CLAIMANT concluded few days before the annexation jeopardized 

his investment and made his company vulnerable to political implications after the 

annexation. The profits the Euroasia contract would generate for CLAIMANT in the next six-

years should be reduced from the damage calculation. 

 

2. CLAIMANT failed to mitigate the damage 

 

. CLAIMANT’s second submission is mitigation. It arises from the doctrine of contributory fault. 

According to the commentaries adopted by the ILC, Articles on State Responsibility, 

section 11, the term “duty to mitigate” as applied to the injured party is introduced. 

Although it is not strongly imposed as a legal obligation in the context of internationa l 

investment, many tribunals do consider whether the injured party has taken reasonable 

steps to mitigate the loss and use it to determine the amount of recoverable damages. 
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. The Iran-US Claims tribunal not only affirmatively imposed such a duty, but also extended 

many explanations as to how such a duty should be appropriately fulfilled. In Ford, the 

tribunal rejected the respondent’s argument that the claimant breached the contract because 

Ford was trying to sell certain equipment to a third party instead of the respondent for the 

purpose of mitigating the potential damages.213 The recognition of the “duty to mitigate” 

is not sui generis in investor-state cases, and this Tribunal should consider the CLAIMANT’s 

failure to mitigate, and therefore reduce the damages. 

. The U.N.C.C. offers an explanation of how the mitigation doctrine can limit the recoverable 

damages. This passage was drafted in light of Iraq’s invasion of Kuwait, a period in which 

many businesses were completely destroyed while many others were irreparably harmed. 

The General Council of the Commission notes: 

[i]n the case of a business which has been or could have been 
rebuilt and resumed, compensation would be awarded for the 
loss from cessation of trading to the time when trading was or 

could have been resumed. In the case when it was not possible 
to resume, the commissioners would need to calculate a time 

limit for compensation, taking into account the claimant’s duty 
to mitigate whenever possible.214 
 

. In the present case, when the sanctions were introduced by the RESPONDENT, the defense 

industry was included. CLAIMANT and his investment was the result of the sanctions. The 

E.O. does not identify CLAIMANT or his company with an explicit reference. More 

importantly, regardless of the sanctions in place, Rocket Bombs, its contractors, its 

factories, and its employees with many years of experience are still in place in Valhalla. 

. It is a political reality that under the system of sanctions, CLAIMANT could not conduct the 

business the way he did. However, the reason behind the sanctions was the unlawful 

annexation and the national security threats to RESPONDENT posed by Euroasia. This does 

not mean, however, that the only option left for CLAIMANT was to throw away everything 

without any attempt to ameliorate the situation. There are many alternatives available to 

CLAIMANT, such as being compliant with the host-state sanctions hereafter and submit a 

request for special licenses of arms productions and exports. Had CLAIMANT attempted to 

rescue his investment whatsoever, it may have had a different outcome. However, he did 
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not devote any efforts or attempt to mitigate in any way. This glaring disregard of his own 

investment went far beyond failure to mitigate, and it constitutes a bad-faith allegation: to 

avoid administrative entanglements with RESPONDENT. CLAIMANT breached his duty to 

mitigate the loss, and accordingly, this Tribunal should reduce the amount of the award. 

. To conclude, RESPONDENT urges this Tribunal to find CLAIMANT’s investment was made 

illegally and thus does not deserve protection. It was not RESPONDENT’s aim to punish 

CLAIMANT—though his actions as an investor were unclean. RESPONDENT, as a nation that 

welcomes foreign investors in its borders, allows investors to pursue claims domestica lly 

in instances where investors have a claim. However, CLAIMANT both disregarded 

domestically available avenues for dispute settlement and its pre-arbitral obligations under 

the BIT. RESPONDENT’s intent in its actions was to comply with international policies that 

do not allow RESPONDENT to recognize illegal annexations. CLAIMANT knew the risk of 

doing such business, and also should have known sanctions would be applied on him as a 

consequence of the aforementioned geo-political strife. Thus, CLAIMANT should not be 

compensated for his losses and awarded said compensation. 
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PRAYER FOR RELIEF 

 

The RESPONDENT requests that this Tribunal: 

1. The Tribunal has no jurisdiction over the case under the Euroasia BIT; 

2. Even if this Tribunal finds that it has jurisdiction over the case, the CLAIMANT’s investment 

is not protected under the BIT, since the CLAIMANT breached the “clean hands” doctrine in 

connection with the investment; 

3. The CLAIMANT’s investment was not expropriated by the RESPONDENT; and 

4. The CLAIMANT contributed to the damage suffered by the investment. 

 
Respectfully submitted on 25 September 2016. 
 

Team AJIBOLA 
On Behalf of RESPONDENT,  
 

The Republic of Oceania 


