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STATEMENT OF FACTS 

1. Claimant, Peter Explosive, is a national of Eastasia and resident of Fairyland.
1
 In 

spite of not being Euroasian, he has initiated this arbitration under the terms of the 

Euroasia-Oceania BIT (“Euroasia-BIT”),
2
 in an attempt to hold himself to a lower 

legal standard. 

2. In February 1998, he acquired the 100% of shares from Rocket Bombs Ltd 

(“Rocket Bombs”), a company located in the Oceanian town of Valhalla.
3
  At that 

time, Rocket Bombs was in a decrepit situation caused by the loss of the 

environmental license required for arms production as well as the downtime in the 

arms production sector.
4
  

3. Peter Explosive was fully aware of the fact that, according to Oceanian 

Environmental law, he had to adjust Rocket Bombs’ production line to the 

environmental requirements contained in the Environment Act 1996 (“EA”) in 

order to obtain a license for the commencement of the arms production.
5
  

4. Peter Explosive operated Rocket Bombs illegally for more than 15 years. He 

decided to overpass the law and took an illegal shortcut skipping the legal check-

outs needed to obtain the licence required by the law. In July 1998, he had a shady 

private meeting with the President of the National Environmental Authority 

(“NEA”) of Oceania, and, afterwards, in a shockingly short period of time, the 

NEA issued an environmental licence for Rocket Bombs on 23 July 1998, even 

though it did not met the legal requirements.
6
 Indeed, the President of the NEA of 

                                                 
1
 Facts,¶2. 

2
 Facts,¶1. 

3
 Facts,¶2. 

4
 Ibid. 

5
 Ibid. 

6
 Facts,¶6. 
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Oceania, who issued Peter Explosive a license after a private meeting, has been 

convicted of accepting bribes on 1 February 2015.
7
 

5. Later that year, in September 1998, Peter Explosive approached his close friend 

John Defenceless, who was then the Minister of National Defence in Euroasia,
8
 

with the purpose of securing, as a personal favour, the next arms production 

contract with Euroasia. On 23 December 1998, the contract was concluded, 

effective as of 1 January 1999. For a period of over 15 years Rocket Bombs 

produced arms for the Euroasian army.
9
 

6. On top of this, Fairyland, where Peter Explosive resides, unilaterally decided to 

secede from Eastasia and be annexed to Euroasia. On November 2013, Fairyland 

held the illegal referendum without first consulting with the Eastasian government 

in violation of the Eastasian Constitution.
10

 Consequently, the Eastasian 

government did not recognize the unlawful referendum, to which Fairyland 

responded asking Euroasia to intervene.
11

  

7. In this delicate case-scenario, on 28 February 2014, Peter Explosive renewed the 

contract with Euroasia through his friend John Defenceless for another 6 years.
12

  

8. The next day, on 1 March 2014, the Euroasian armed forces entered into 

Fairyland.
13

 And in less than 3 weeks, on 23 March 2014, Euroasia unilaterally 

declared Fairyland Euroasian territory causing a serious international conflict.
14

 

As could reasonably be expected, Eastasia broke off diplomatic relations with 

Euroasia.
15

  

                                                 
7
 Facts,¶19. 

8
 Ibid. 

9
 Facts,¶9. 

10
 Facts,¶14. 

11
 Ibid. 

12
 Facts,¶15. 

13
 Facts,¶14. 

14
 Ibid. 

15
 Ibid. 
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9. Oceania, along with many others countries, found the annexation to be illegal. In 

order to protect the international peace and security from this sovereignty 

violations, Oceania issued an Executive Order (“EO”) on 1 May 2014 aimed at 

blocking property of persons contributing to the conflict caused by Euroasia, i.e., 

suspending arms’ supply contracts to Euroasia in order to minimize their military 

force.
16

  

10. Peter Explosive was affected by this EO because he chose to refuse to terminate 

the arms supply contract with Euroasia. 

11. Oceania has always been fully committed to fight corruption, and, as a result of 

further investigations, Peter Explosive is now placed under investigation for a 

case of bribery regarding the environmental license obtained on 23 July 1998 for 

Rocket Bombs.
17

  

  

                                                 
16

 E-C2. 
17

 Facts,¶19. 
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INTRODUCTION 

13. The Euroasia-BIT, concluded by Euroasia and Oceania, only applies to 

investments made in Oceania by a natural or legal person of Euroasia. Despite the 

fact that Peter Explosive is a national of Eastasia, and resident of Fairyland, 

territory of Eastasia, he has instituted these arbitral proceedings under the 

Euroasia-BIT,  

14. But even if Claimant was considered to be Euroasian, his investment is not 

protected under Euroasia-BIT. The “clean-hands” doctrine precludes the 

protection of any BIT for investments made through corruption or bribery.  

15. Moreover, if the Euroasia-BIT was considered to be applicable, Art.9 provides a 

cumulative sequence of pre-arbitral steps that have to be specifically complied 

with in order for this Tribunal to have jurisdiction. Namely, Respondent’s consent 

to arbitration is conditional upon Claimant willing to comply with 24-month 

litigation before national courts.  

16. Claimant seeks to access the dispute resolution provisions from Eastasia-BIT by 

virtue of the MFN clause, provided in the Art.3 Euroasia-BIT. However, the scope 

of the MFN clause as drafted in the Euroasia-BIT does not extend to the dispute 

resolution provisions. Moreover, Art.9 is a specifically negotiated provision that 

cannot be impaired by virtue of the MFN clause. Claimant’s conduct is nothing 

but a treaty shopping.  

17. In any event, the adoption of the EO entitles Respondent to invoke Art.10 

Euroasia-BIT: the EO was an expression of Respondent’s right to regulate which 

pursued the maintenance of international peace and security. Furthermore, the 

effects of the EO did not caused a substantial deprivation on the alleged 

investment.  

18. Only Claimant is to blame for any damage on his investment caused by his 

negligent management and his failure to mitigate damages. Therefore, Claimant’s 

compensation claim of 120,000,000USD is to be dismissed.  
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19. On 10 February 2016 the Tribunal issued the Procedural Order No.1 (“PO1”) 

instructing the Parties to address the claims, objections and defences raised by the 

Parties in their RfA and Answer to the Request for Arbitration (“ARA”). In this 

Memorial Respondent addresses whether: 

(a) Claimant is an investor pursuant to Art.2 Euroasia-BIT; 

(b) Claimant was required to comply with the pre-arbitral steps as provided in 

Art.9 Euroasia-BIT prior to bringing his claims before the Tribunal; 

(c) Claimant may invoke Art.8 Eastasia-BIT pursuant to Art.3 Euroasia-BIT; 

(d) Claimant made a protected investment; 

(e) Claimant’s investment was expropriated by Respondent; and 

(f) Claimant contributed to the damage suffered by his investment. 



 

 

 

 

 

6 

I. PART ONE: JURISDICTION 

20. This Tribunal should decline jurisdiction over these proceedings, because: it lacks 

jurisdiction ratione personae under Euroasia-BIT (1.); Claimant has not made a 

legal investment under Oceanian law (2.); and Claimant has not complied with the 

mandatory pre-arbitral steps from Euroasia-BIT (3.). 

1. THIS TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE  

21. Respondent submits that Art.6 VCST,
 
regarding Succession of States, is not 

applicable to this case, because: Euroasia’s annexation of Fairyland is illegal 

(1.1.); and, even if it was held legal, Claimant is not a national of Euroasia (1.2.). 

In consequence, the Euroasia-BIT does not afford any protection, leaving this 

Tribunal without jurisdiction. 

22. According to Art.9(7) Euroasia-BIT, this Tribunal should decide the dispute in 

accordance with the applicable principles of international law, which in this case 

are embodied in the UN Charter as well as other UN Resolutions and 

Declarations.  

1.1 EUROASIA’S ANNEXATION OF FAIRYLAND IS ILLEGAL 

23. Euroasia’s annexation of Fairyland is illegal under international law because it 

was not aimed at promoting the right of self-determination of the people from 

Fairyland. On the contrary, Euroasia intervened with its military forces violating 

Eastasia’s territorial integrity which has been consistently peaceful since the 

Peace Treaty signed by Eastasia and Euroasia in 1914, to settle their differences 

with regards to the sovereign territory of each State.
18

  

24. Therefore, this Tribunal should not give effect to Fairyland’s illegal referendum to 

secede from Eastasia (A.); it should refuse to recognize Fairyland’s annexation to 

Euroasian territory on the account of the latter’s use of force in violation of 

                                                 
18

 PO3,¶9. 
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Eastasia’s territoriality (B.); and, it should acknowledge that non-recognition is 

mandatory under international law (C.). 

A. Fairyland’s referendum to secede from Eastasia is illegal  

25. The province of Fairyland can only exercise the powers granted by the Eastasian 

Constitution. According to the Eastasian Constitution, “each province may 

organise a regional referendum pertaining to matters within the exclusive 

competence of that province”.
19

 However, the Eastasian Constitution does not 

recognize secession from the Republic as an exclusive competence for provinces.  

26. Therefore, Fairyland’s referendum was an illegal ultra vires act
20 

because, it 

violated Eastasian sovereignty (a); and, the referendum may not be justified under 

the right of self-determination because the people of Fairyland do not qualify as 

an oppressed “minority”, the only population empowered to exercise such right 

(b). 

a. Fairyland’s referendum violated Eastasian sovereignty  

27. On November 2013, Fairyland exceeded its powers when it held the referendum 

to secede from Eastasia and be annexed to Euroasia (the “referendum”).
21

 

Secession falls outside Fairyland’s competence because it is a matter affecting the 

whole territorial integrity of Eastasia as well as the international community.
22

 

This Tribunal should apply the principle enshrined in the Code of Good Practices 

on Referendums: 

“The use of referendums must comply with the legal system as a whole 

[...] In particular, referendums cannot be held if the Constitution or a statute 

in conformity with the Constitution does not provide for them [...]”.
23

 

28. In a successional process, the effects of legally binding or consultative 

referendums “must be clearly specified in the Constitution or by law”
24

 and, the 

text submitted to referendum, cannot be against the Constitution or international 

                                                 
19

 PO2,¶2. 
20

 Haljan,p.339. 
21

 Facts,¶14. 
22

 Kohen,p.73. 
23

 Code of Good Practices, section III.1. (Emphasis added). 
24

 Ibid., at section III.8.  
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law.
25

 In this case, referendums’ regulation falls outside the scope of Eastasian 

Constitution and, therefore, its results or effects cannot be binding.  

29. In order for a secession to be legal, the region that wishes to secede has a 

constitutional duty to first negotiate with the State.
26

 In the Quebec case, where 

the region of Quebec made a unilateral referendum to secede, Canadian 

Parliament gave the federal government the exclusive competence to decide on 

the legality of referendums.
27

 Such a broad power has not been granted to the 

region of Fairyland by the Eastasian Parliament. Referendums on matters that go 

beyond the regions’ competence remain illegal, both under Eastasian and 

international law.
28

  

30. Likewise, Catalonia, a region of Spain that wishes to secede from that country, 

held a referendum for unilateral secession in 2014. As a result, the Spanish 

Constitutional Court has recently declared the illegality of that referendum; based 

on the fact that it violates the sovereignty of the Spanish State because the 

Catalonian government, by calling the referendum, exceeded its regional powers 

given by the Constitution.
29

  

31. The same reasoning ought to be applied to Fairyland’s referendum, which was 

held unilaterally and against Eastasian legal order. Therefore, this Tribunal should 

respect Eastasian sovereignty and, not give effect to Fairyland’s referendum 

which was in clear violation of national as well as international law.  

b. Fairyland’s people do not qualify as an oppressed minority  

32. Respondent submits that Claimant misunderstands the scope of the UN 

Resolutions which do not recognize the right of national groups to separate 

themselves from the State they form part of “by the simple expression of a 

wish”,
30

unless it is proven that they face a constant discrimination and oppression.  

                                                 
25

 Code of Good Practices, section III.3. 
26

 Mancini,p.574. 
27

 Quebec case,¶88. 
28

 See supra ¶¶5-8. 
29

 Spanish Ruling on Catalonia,p.227. 
30

 Aland Islands,p.697; Boemeke/Feldman/Glaser,p.32. 
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33. Indeed, neither the Helsinki Final Act
31

 nor UN documents, expressly recognize a 

general right of secession stemming from the concept of self-determination.
32

 

Minority rights should not be interpreted as authorizing any group that inhabits a 

portion of a state's territory to constitute communities that could challenge 

national unity or security.
33

  

34. After the World War II in 1945, the definition of “peoples” that have a right to 

self-determination has changed radically. Now, the right to statehood is granted 

exclusively to “political majorities formed by the multiethnic peoples under 

colonial rule”.
34  

Thus, only people that are subjugated against international law, 

or, that, suffer from systematic discrimination, can have a right to secede.
35

  

35. Fairyland has been part of Eastasia since the signature of the Peace Treaty in 1918 

after World War I.
36

Since then, Fairyland citizens have been nationals of Eastasia 

and have been treated equally to Eastasian people, while still keeping their right to 

maintain their traditions and language original from Euroasia.
37

 

36. Only oppressed minorities within a State own a right to self-determination.
38

 

Therefore, given that people from the province of Fairyland are not being victims 

of subjugation or discrimination,  they do not own a right of self-determination 

under international law. 

B. Euroasia’s intervention violates the Eastasia’s territoriality  

37. After the Eastasian government declared Fairyland’s referendum illegal, Fairyland 

asked Euroasia to intervene.
39

 In less than 3 weeks, using armed forces, Euroasia 

                                                 
31

 Mancini,p.558. 
32

 Buchheit,p.87; Burri/Thürer,¶41. 
33

 UN Human Rights’ Report,¶54. 
34

 Mancini,p.556. 
35

 Ibid. 
36

 PO3,¶9.  
37

 Ibid. 
38

 Ballantyne case,¶11.2. 
39

 Facts,¶14. 
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unilaterally annexed Fairyland to its territory causing great controversy and 

leading Eastasia to break off diplomatic relations with Euroasia.
40

  

38. This use of force in banned by the Art.2(4) of the UN Charter, which states that 

the members of UN shall “refrain […] from the threat or use of force against the 

territorial integrity or political independence of any state”.
41

 The only exception to 

the use of force is the necessity of an action to maintain or enforce peace and 

security or as an individual or collective self-defence.
42

 None of those exceptions 

justify Euroasian’s invasion over Fairyland’s territory.  

39. Moreover, the UN Friendly Relations Declaration establishes that the principle of 

non-intervention in internal affairs must always prevail.
43

 If the states do not 

comply with the obligation not to intervene in the affairs of another State, such as 

Euroasia’s breaking into Eastasian territory with its army, such action must be 

declared contrary to international law.   

C. Non-recognition is mandatory under international law 

40. Non-recognition of unlawful acts committed by other States is a legal obligation 

of all Members of the UN.
44

 In the Namibia case, the ICJ stated the obligations 

inherent upon third parties in relation to South Africa’s invasion of Namibia. The 

Court held that the declaration of the illegality of South Africa’s presence in 

Namibia was opposable to all States and therefore it had effect erga omnes.
45

  

41. On this basis, Respondent alleges that it is under an obligation not to recognise 

Euroasia’s annexation; and, that a potential application of the Euroasia-BIT to a 

national of Eastasia from the region of Fairyland would entail an implicit validate 

Euroasia’s annexation of Fairyland.  

                                                 
40

 Facts,¶14. 
41

 Art. 2(4) UN Charter. 
42

 Art. 51 UN Charter. 
43

 UN Friendly Relations Declaration: “No State or group of States has the right to intervene, directly or 

indirectly, for any reason whatever, in the internal or external affairs of any other State”. 
44

 Namibia case,p.80. 
45

 Ibid.,p.80. 



 

 

 

 

 

11 

42. The recent UN Resolution regarding the case of Crimea’s illegal annexation by 

Russia, shows the general consensus in the international community
46

 that armed 

forces’ intervention in a territory by violent means cannot give rise to the right of 

self-determination and cannot be recognized under international law.
47

  

*** 

43. In conclusion, if the Tribunal were to recognize Euroasia’s invasion as legal, it 

would lead to a meaningless outcome: firstly, it would validate an internationally 

wrongful act. Secondly, it would violate the principle or ex injuria non oritur 

jus,
48

 assuming that Euroasian intervention, create a valid annexation.  

1.2 CLAIMANT IS NOT QUALIFIED AS AN INVESTOR UNDER ART.1.2 (A) 

EUROASIA-BIT. 

44. Claimant cannot rely on the provisions of the Euroasia-BIT since he is not an 

investor under Art.1.2(a) Euroasia-BIT: Claimant did not validly acquire 

Euroasian nationality (A.); and Claimant is not a national of Euroasia, in 

accordance with the effective nationality principle (B).. 

A. Claimant has not properly acquired Euroasian nationality.  

45. Under Art. 1 Euroasia-BIT, the nationality of an investor has to be determined in 

accordance with the domestic law of the Contracting States. Respondent submits 

that: the validity of the acquisition of the Euroasian nationality was conditional 

upon the valid renunciation of Eastasian nationality (a.); and that this Tribunal is 

competent to rule on the nationality disregarding Claimants certificates of 

nationality (b.). 

                                                 
46

 Only 11 UN State Members voted against the Resolution. 
47

 UN Resolution on Ukraine Territorial Integrity. 
48

 The ‘normativist’ approach to non-recognition: "law does not arise from injustice". 
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a. The Tribunal is competent to determine Claimant’s nationality 

46. Following the illegal annexation of Fairyland, Claimant requested the nationality 

of Euroasia pursuant to the amended Citizenship Act and was issued a Euroasian 

identity card and passport.
49

 

47. Although it is widely recognized in international law that the state is empowered 

to determine to whom it grants nationality,
50

 it is not less accepted that when the 

nationality of a person is challenged, “the international tribunal is competent to 

pass upon that challenge”.
51

  

48. Accordingly, Claimant’s mere allegation to be national of Euroasia is not 

sufficient to prove its contention, especially when challenged by Respondent. 

Thus, the issue of Claimant’s nationality shall be resolved by this tribunal. 

49. In this regard, Respondent submits that the certificates of nationality held by 

Claimant are just a prima facie evidence of nationality and the tribunal is not 

bound by them.
52

As noted by Schreuer, the existence of a certificate “does not 

preclude a decision at variance with its contents”.
53

 

50. In Micula, it was affirmed that tribunals could deviate from the views of the 

authorities who granted the national certificates, “if there has been fraud or an 

error”.
54

 In Soufraki, tribunal did not take into account the nationality certificates 

since there was no evidence that the official who issued those certificates 

undertook an inquiry on whether the claimant had lost its nationality.
55

 

51. Respondent submits, that in the case at hand the official who issued Claimant’s 

certificates of Euroasian nationality was not aware or intently disregarded the fact 

that Peter Explosive had not effectively renounced the nationality of Eastasia- a 

requisite necessary to become Euroasian. 

                                                 
49

 PO2,¶4. 
50

 Dugan,p.295. 
51

 Soufraki,¶55. 
52

 Ibid.,¶63.  
53

 Schreuer-I,p.268.  
54

 Mikula,¶94.  
55

 Soufraki,¶66.  
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b. The validity of the renunciation of Eastasian nationality was a condition 

precedent to the acquisition of the Euroasian nationality. 

52. However, in contrast with the law of Eastasia, Euroasian law does not permit dual 

nationality.
56

 Thus, in order to validly acquire the nationality of Euroasia, 

Claimant first had to validly renounce his Eastasian nationality. 

53. The renunciation of the nationality is permitted under Eastasian law.
57

 However, 

the request of renunciation has to be submitted on a legally prescribed form and 

the renunciation will only become effective upon the acknowledgement of the 

President of Eastasia.
58

  

54. Thus, since Claimant failed to comply with the prescribed procedure and 

renunciation by email never became effective, he has never lost the nationality of 

Eastasia. Consequently, Claimant did not validly acquire the Euroasian 

nationality. 

B. Claimant is not national of Euroasia according to the effectiveness 

nationality principle  

55. Respondent further submits, that even if the Tribunal considered that Claimant 

held dual nationality, it shall find that Claimant is a national of Eastasia under the 

effective nationality rule.  

56. This rule was formulated by the Court in the landmark Nottebohm case, in which 

the ICJ stated that finding out the “real and effective nationality” requires search 

for “stronger factual ties between the person concerned and one of the States 

whose nationality is involved.”
59

  

57. In this regard, Respondent submits that Claimant has an unquestionably genuine 

link with Eastasia. Claimant is a national of Eastasia both by ius sole and ius 

sanguinis. He was born on the territory of Eastasia and acquired the Eastasian 

nationality..
60

 Both Claimant’s parents were born on the territory of Eastasia and 

                                                 
56

 PO2,¶4.  
57

 PO3,¶2.  
58

 PO3,¶2. 
59

 Nottebohm,p.23.  
60 

PO2,¶4.  
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they remained nationals of Eastasia until their death
61

. Further, the claimant was 

national of Eastasia at moment of entry of force of Eastasia BIT as well as in 

February 1998 when the investment was made. He also has always been resident 

of Eastasia.
62

 

58. Claimant has failed to prove any real connection with Eastasia apart from the fact 

that his grandparents parents were of Euroasian origin.
63

And that was almost a 

hundred years ago. Moreover, they willingly relinquished their Euroasian 

nationality in 1918 after Fairyland became a new territory of Eastasia.
64

 

*** 

59. In conclusion, this Tribunal shall rule that it lacks jurisdiction ratione personae 

because Claimant is not an investor Art.1.2(a) of the Euroasia BIT since he is not 

national of Euroasia. Moreover, the annexation of Fairyland was illegal so no 

rules of succession of states are applicable to this case.  

2. THIS TRIBUNAL HAS NO JURISDICTION RATIONE MATERIAE 

60. Even though the lack of ratione personae is enough per se for this Tribunal to 

find it has no jurisdiction, Respondent will additionally prove that this Tribunal 

has neither jurisdiction ratione materiae due to Claimant’s violation of the “clean-

hands” doctrine.  

61. Claimant’s pretension of evading his liability for corruption shall be dismissed, 

since the estoppel principle does not apply to the present dispute (2.1.). The 

“clean-hands” doctrine must be understood as a maxim of international public 

policy which undoubtedly applies to this dispute (2.2.); Claimant has breached 

this doctrine by acting corruptly and therefore his investment was not “made in 

accordance” with the law of Oceania (2.3.).  

                                                 
61 

PO2,¶4. 
62 

Facts,¶2. 
63 

PO3,¶9. 
64

 PO2,¶4. 
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2.1 RESPONDENT IS NOT PREVENTED FROM RAISING CLAIMANT’S 

CORRUPTION AS A DEFENCE 

62. Claimant might try to invoke the general principle of estoppel in order to escape 

from the consequences of its corrupt acts. This principle states that a State must be 

estopped from raising violations of its law as a jurisdictional defence, when it 

overlooked them consciously and approved the not-compliant investment.
65

 

63. However, this reasoning cannot be followed in the present case because 

Respondent did not participate in the corruption (A); and Respondent has actively 

prosecuted corruption (B). 

A. Respondent did not participate in the corruption 

64. The NEA President’s corrupt conduct is not attributable to Respondent given its 

illegal character and the private interest involved.
66

 NEA President used his public 

power to unlawfully secure the licence to Claimant and to get a personal 

economic gain in return; Respondent did not participate in the illegality in any 

manner.  

65. Moreover, as stated in the ILC-Articles’ Commentary, the corrupt official’s 

conduct is not attributable to the State if the party who invokes the State’s liability 

had so participated in the corrupt conduct.
67

 Given that Claimant clearly 

participated in the corruption, NEA President’s conduct would not be attributable 

to Respondent either under the ILC Articles. 

B. Respondent has fulfilled its role as an active prosecutor of corruption 

66. Tribunals have asserted the possibility of depriving a host State from the 

corruption-based defence because of the State’s acquiescence to the illegality of 

the investment.
68

 Should the State be aware of such illegality and should it tacitly 

approve it, it may not be able to use the illegality as a defence.
69

 

                                                 
65

 Fraport,¶346. 
66

 Llamzon,p.259. 
67

 Crawford,p.146. 
68

 Southern,¶127; Wena¶116;  
69

 Fraport,¶346. 
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67. This is not, however, the case at hand. In 2013, upon an anonymous tip regarding 

bribing irregularities within the NEA,
70

 Respondent´s General Prosecutor’s Office 

conducted an investigation regarding the corruption in the NEA.
71

 This 

investigation eventually resulted in the conviction of the NEA President and the 

rest of its officials in February 2015.
72

 Respondent was fully committed to fight 

corruption within the NEA long before this arbitration had commenced.  

2.2 THE “CLEAN HANDS” DOCTRINE APPLIES TO THIS DISPUTE 

68. It is likely that Claimant may try to dodge out the consequence of his illegal 

investment by applying Art.1 Euroasia-BIT, which does not expressly contain a 

“made in accordance with the law” requirement, as regards the investment. 

69. However, regardless of whether the Euroasia-BIT contains an express legality 

clause or not, the legality requirement still applies to this dispute.
73

 The protection 

of Euroasia-BIT must not be deemed to cover investments contrary to domestic or 

international law
74

. This assertion finds its basis on two main pillars: the 

interpretation of the Euroasia-BIT (A.) and the general principles of law (B.). 

A. Interpretation of the Euroasia-BIT leaves no room for illegal 

investments 

70. A consistent interpretation of the Euroasia-BIT leads to the conclusion that the 

“clean hands” doctrine must be respected. In accordance with the Euroasia-BIT’s 

Preamble, one of the fundamental aims of the agreement is to achieve a “stable 

framework for investment […] in a manner consistent with […] safety and the 

environment”.
75

 This Tribunal should interpret the Euroasia-BIT following the 

principle of good faith, in a way that prevents corruption and the consequences 

thereof.  

                                                 
70

 Facts,¶18. 
71

 Ibid. 
72

 Facts,¶19. 
73

 Phoenix,¶101. 
74 

Plama,¶¶138-139. 
75
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71. Protecting an investment that has emerged from a corrupted conduct in a fragrant 

violation of the Oceanian Environmental law, like Claimant’s,
76

 is absolutely 

contrary to the Euroasia-BIT’s purpose. Even more so in an arbitration conducted 

under the auspices of the ICC, institution that advocates for the respect of host 

State rules and combats corruption.
77

  

B. Principles of international law prevent Claimant’s investment from 

being protected under the Euroasia-BIT 

72. According to Art.9.7 Euroasia-BIT, this Tribunal has the duty to resolve the 

dispute in accordance with the “applicable principles of international law”.
78

 In 

the present case, the protection of Claimant’s investment under the Euroasia-BIT 

would constitute a violation of the principle of nemo auditur propriam 

turpitudinem allegans (i) and of international public policy (ii). 

73. (i) The former states that no one can benefit from its own wrongdoing.
79

 This 

view is also consistent with the maxim that no right of action can arise from 

fraud.
80

 Accordingly, Claimant must be prevented from claiming the protection of 

Euroasia-BIT for illegally obtained rights since otherwise he would benefit from 

its corruption.
81

  

74. (ii) On the other hand, any widely recognized principle of international public 

policy
82

 must be followed by this Tribunal.
83

 Corruption is indeed, one of the 

issues more broadly condemned by the international community.
 84

 As mentioned 

by the tribunal in World Duty Free, “bribery is contrary to the international public 

policy of most, if not all, States”.
85

 Hence, the granting of protection to 

Claimant’s corrupt investment would constitute a violation of the international 

public policy. 

                                                 
76

 Memorial,¶I.2.3. 
77

 See ICC Rules on Combating Corruption or the ICC Guidelines for International Investment. 
78

 E-C1. 
79

 Inceysa,¶¶240–241. 
80

 Ex dolo malo non oritur action principle. 
81

 This view is supported by Inceysa,¶249 and Plama¶141. 
82

 World Duty,¶139. 
83

 IIL-Resolution, Art.2. 
84

 Llamzon,p.225. 
85
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2.3 CLAIMANT’S CORRUPTION BREACHED THE “CLEAN-HANDS 

DOCTRINE” 

75. Respondent submits that, by bribing the ex-NEA President, Claimant violated the 

“clean-hands” doctrine. The Tribunal must rely on the evidence produced with 

unequivocally prove that Claimant acted unlawfully, from 1998 to 2015 (A.)- 

Moreover, Claimant’s corrupt conduct is not related to tangential issues of its 

activities in Oceania, but is a full illegality related to the constitution of the 

investment (B.). Respondent requests, in the alternative of A. and B., that the 

Tribunal stays this proceeding (C.) and shifts the burden of proof of the legality of 

the investment towards Claimant (D.). 

A. Key facts which evidence Claimant’s corruption 

76. This section presents a general perspective of the key facts for the Tribunal’s 

assessment of Claimant’s illegality: the context in which Claimant obtained the 

environmental licence in 1998 and the subsequent events that followed. 

a. Claimant unduly secured the environmental licence 

77. The granting of the environmental licence for resuming the arms production is 

conditional upon the prior adjustment of the production line to specific 

requirements, which are established in the EA.
86

 The proceedings to secure the 

licence are also determined in the EA: the arms producer must provide 

documental evidence to the NEA that the production line fulfils the legal 

requirements.
87

  And then, the NEA visits the site to verify the adjustment.
88

 The 

technical adjustment and the administrative proceedings are lengthy procedures.
89

 

78. Despite the fact that his investment did not fulfil the adjustment requisite,
90

 

Claimant obtained the licence in July 1998, in a shockingly short time period: just 

six months after he acquired Rocket Bombs’ shares. Respondent recalls the fact 

                                                 
86

 Facts,¶4. 
87
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89
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that Claimant ran his business from 1998 to 2014 with an illegal licence, thereby 

violating the EA.
91

  

b. Private meeting with the NEA President and NEA President’s 

confession of Claimant’s bribery 

79. The question is: how could Claimant circumvent both the technical adjustment 

and the long administrative proceeding to obtain the licence?  

80. Claimant’s securing of the licence was preceded by a private meeting between 

Claimant and the NEA President on July 1998.
92

 Claimant managed to have that 

private meeting and few days later the licence was granted to Claimant,
 93

 in a 

total disregard of the EA regulation. This meeting took place with the very same 

NEA President that would later be convicted for accepting bribes – in exchange 

for issuing environmental licences.
94

  

81. After the conviction of the NEA President, the General Prosecutor’s Office 

continued investigating and, on June 2015, criminal proceedings were initiated 

against Claimant.
95

  In this context, the NEA President’s confessed the names of 

the people from whom he received the bribes. One of the named was Claimant.
96

 

B. Claimant’s illegality affects the constitution of his investment  

82. The illegal securing of the environmental licence was a crucial stage of the 

constitution of Claimant’s investment. Claimant’s investment is formed by an 

arms production site and the licence needed to operate it.  The latter is intrinsic to 

the former.  

83. This leads to conclude that for Claimant’s investment to be deemed lawfully made 

in Oceania, the required licence must be obtained. Without it, no investment can 

exist regardless of the time of the purchase of Rocket Bombs’ shares. This 

                                                 
91

 Memorial,¶I.2.2. 
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93

 Facts,¶6. 
94
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96
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Tribunal must see that since Claimant did not obtained the environmental licence 

legally, the investment itself cannot be considered to have been made.  

*** 

84. Respondent has marshalled clear and convincing evidence that Claimant secured 

the environmental licence through corruption, and therefore, the Tribunal should 

declare it lacks jurisdiction. 

C. Alternatively, the Tribunal should stay the proceeding  

85. This Tribunal “may adopt such procedural measures as it considers appropriate”,
97

 

including a stay of proceeding.
98

 

86. If the Tribunal does not conclude there is clear and convincing evidence of 

corruption, but that the evidence adduced is sufficient to raise serious doubts over 

Claimant’s conduct, the Tribunal should stay these proceedings pending the 

outcome of the criminal proceeding against Claimant.  

87. The stay would not substantially disrupt this arbitration since a judgement against 

Claimant is imminent: the criminal proceedings against the NEA President 

concluded with a convicting sentence after 14 months
99

 and Claimant’s case has 

been on trial for the same amount of time.
100

 The ruling of the criminal courts 

would provide a new reliable set of facts on which the Tribunal would be better 

grounded to adopt a decision on such a critical matter. 

D. And additionally the Tribunal should shift the burden of proof 

88. Acts of corruption are intrinsically difficult for a party to prove, since they are 

clandestine in nature.
101

 For this reason, scholars
102

 have argued the necessity of 

burden-shifting the proof,
103

 under certain circumstances, when assessing a 

corruption allegation. For instance, in the ICC Case 6497 the Tribunal stated that 
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 Art. 22 ICC Rules. 
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when the “alleging Party” marshals strong evidence for the corruption, the 

tribunal might shift the burden of proof, requiring the other Party to disprove the 

corruption allegations.
104

 

89. If the Tribunal does not find clear and convincing evidence, it must conclude that 

Respondent has established a prima facie case of bribery.
105

 Hence, the Tribunal 

should – in conjunction with the stay of enforcement, and once it is lifted – order 

Claimant to prove that he secured the licence in such a short period without 

complying with the legal requirements. Claimant must marshal some 

counterevidence, without which this Tribunal will conclude that allegation of 

Respondent is proven.
106

 

3. CLAIMANT DID NOT COMPLY WITH MANDATORY PRE-ARBITRAL 

STEPS  

90. Respondent submits that, even if this Tribunal were to find that Claimant is 

Euroasian, it would still lack jurisdiction pursuant to Euroasia-BIT, because: 

Claimant has not complied with the mandatory pre-arbitral steps laid down in 

Euroasia-BIT (3.1); and Claimant cannot avoid Euroasia-BIT Art.9 by virtue of 

Euroasia MFN Clause (3.2). 

3.1 CLAIMANT HAS NOT COMPLIED WITH THE MANDATORY PRE-

ARBITRAL STEPS 

91. In the event that the Euroasia-BIT were found to be applicable, Claimant would 

be obligated to comply with the preconditions to arbitrate established in Art.9 

Euroasia-BIT. This provision is a multi-tier dispute resolution clause which 

provides for two mandatory conditions before initiating arbitration: (i) amicable 

consultation, and, (ii) 24-month local litigation in Oceanian courts. However, 

Claimant has failed to meet the second condition.  

                                                 
104
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92. This Tribunal should rule that: preconditions to arbitrate are mandatory and 

enforceable (A.); and, that, Respondent’s consent to arbitrate is subject to the 

fulfilment of the pre-arbitral steps set out in Art.9 Euroasia-BIT (B.). 

A. Preconditions to arbitrate are mandatory and enforceable 

93. Pre-arbitral steps laid down in Euroasia-BIT Art.9 are not mere waiting periods or 

aspirational goals. Indeed, they constitute a jurisdictional requirement whose non-

compliance results in a lack of jurisdiction.
107

 The multi-tier DSP provides that 

the dispute has to be first settled amicably. If amicable settlement were not 

successful, the dispute will be heard in the national courts. Finally, it provides 

that: 

(3)Where, after twenty four months from the date of the notice on the 

commencement of proceedings before the courts [...] the dispute between an 

investor and one of the Contracting Parties has not been resolved, it may 

be referred to international arbitration.
108

 

94. Claimant has only complied with the first precondition laid down in Art.9(1) 

Euroasia-BIT.
109

 However, it is undisputed that Claimant has failed to fulfil the 

24-month litigation requirement in Oceanian courts because he resorted directly to 

arbitration after negotiation attempts were unsuccessful.
110

  

95. In Urbaser SA, the tribunal ruled that the 18-month litigation requirement was 

clearly a jurisdictional issue and not merely “a circumstance for providing full 

effect and implementation for a consent a priori”,
 111  

as Claimant may allege. 

Following the rationale of other tribunals which dealt with very similar 

circumstances,
112

 his Tribunal should conclude that the 24-month litigation 

requisite from Art.9 Euroasia-BIT is a jurisdictional requirement.
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96. In order to reach that conclusion, this Tribunal should apply the following 

VCLT
113

 guides of interpretation in order to ascertain the nature of Art.9 

Euroasia-BIT: the ordinary meaning of the provision (a.); and, the “effectiveness 

principle” of treaty interpretation (b.). Both support that Respondent’s consent to 

arbitrate is subject to the fulfilment of the pre-arbitral steps set out in Art.9 

Euroasia-BIT (c.). 

a. The ordinary meaning of the 24-month local litigation provision 

97. According to Art.31 VCLT, “a treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty”,
114

 

taking into account the context, object, and, purpose of the treaty. The duty of the 

Tribunal is to discover what the Treaty means instead of creating a new 

meaning.
115

  

98. The object and purpose of the drafters of Euroasia-BIT is to allow local courts to 

deal with complaints of wrongful conduct, even if an exhaustion of local remedies 

is not required by the BIT.
116

 The Preamble of Euroasia-BIT expressly notes that 

that the aim of the BIT it to provide “effective means of asserting claims and 

enforcing rights with respect to investments under national law as well as through 

international arbitration”.
117

 

99. Moreover, the object and purpose of the treaty must not be considered separately 

from the intention of the parties.
 118

 The Contracting parties meant Art.9 Euroasia-

BIT to be a cumulative sequence of mandatory preconditions. The parties used the 

present perfect tense in the expression “after 24 months […] the dispute has not 

been resolved”,
119

 in order to indicate that the condition of waiting 24 months in 

                                                 
113

 PO2,¶8 (Claimant and Respondent are Parties to the VCLT). 
114

 Underline added; Siemens,¶80. 
115

 Renta4,¶93. 
116

 Philip Morris,¶142; Generation Ukraine,¶13.4.  
117

 E-C1 (emphasis added). 
118

 Sinclair,p.131. 
119

 E-C1 (emphasis added). 



 

 

 

 

 

24 

local courts has to be fulfilled before initiating arbitration.
120

 Furthermore, each 

subsequent step refers explicitly back to the prior step. 

100. Therefore, it is fair to conclude that the ordinary meaning of Art.9(3) is that, only 

after the 24-months local litigation required is complied with, the dispute can 

validly be submitted to arbitration.  

b. The “effectiveness principle” of treaty interpretation  

101. The effectiveness principle
121

 is a supplementary means of interpretation 

enshrined in Art.32 VCLT.
122

 This principle provides that, a treaty interpreter 

cannot adopt a meaning which reduces parts of a treaty to redundancy or 

inutility.
123

 In other words, the preconditions found in Art.9 Euroasia-BIT should 

not be rendered useless and meaningless.
124

  

102. In the Free Zones of Upper Savoy case, the ICJ stated that, in case of doubt, 

clauses from a Treaty in dispute must “be construed in a manner enabling the 

clauses themselves to have appropriate effects”.
125

 Thus, Euroasia-BIT should be 

interpreted as a whole, and, in particular, its Art. 9(2) should be read as a whole, 

not as an isolated section of Art.9 Euroasia-BIT.
126

 

103. The fact that the disputed provision states: “it may be submitted to the competent 

judicial or administrative courts”, instead of using the wording “shall”, does not 

mean that the precondition is optional.  This is supported by the fact that the Art.9 

itself uses “may” and “shall” indistinctly.
127

 Indeed, the term “may” does not 

necessarily exclude a binding arbitration agreement.
128

  

104. To conclude, Art.9 Euroasia-BIT ought to be read as a whole in order to find that 

it contains a cumulative sequence of mandatory preconditions to arbitrate.  
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B. Respondent’s consent to arbitrate is subject to the fulfilment of the pre-

arbitral steps  

105. Arbitral jurisdiction is based on consent.
129

 As stated in ICS Inspection, “the only 

inherent jurisdiction held by an arbitral tribunal is its competence-competence 

power.”
130

Thus, no other jurisdictional powers of this Tribunal can be assumed if 

there is no proof of the Parties having validly agreed to arbitration at a previous 

stage. 

106. Accordingly, if consent is expressed in a compromissory clause like Art.9 of 

Euroasia-BIT, any conditions included therein must constitute limits to the 

consent of the parties to arbitrate.
131

 In this case, Respondent consented to 

arbitration only if two conditions were met. 

107. Claimant has failed to comply with the second condition, and therefore, 

Respondent’s conditional consent to resort to international arbitration has not been 

perfected.
132 

108. Pre-arbitral steps found in Art.9 Euroasia-BIT belong to the ratione consensus 

element of arbitral jurisdiction.
133

 Non-compliance with these requirements can 

render “an otherwise valid arbitral award to annulment or non-recognition”.
134

 To 

avoid this situation, Respondent respectfully requests this Tribunal to follow prior 

decisions under the auspices of the ICC which held that preconditions to arbitrate 

are “strictly binding upon the parties”.
135

  

109. Ruling otherwise would entail a very likely annulment of the arbitral award for 

lack a jurisdiction of this Tribunal, and, consequently, an unnecessary use of time 

and resources.  
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3.2 CLAIMANT CANNOT AVOID ART. 9 EUROASIA-BIT BY VIRTUE OF 

EUROASIA MFN CLAUSE 

110. Claimant submitted the dispute under Euroasia-BIT alleging he is national of 

Euroasia. Nevertheless, not satisfied with having to comply with the obligation of 

prior resort to national courts, Claimant wants to rely on the dispute resolution 

provision of the Art. 8 Eastasia-BIT
136

 by giving an unduly broad interpretation of 

the MFN provision provided in the Art.3 Euroasia-BIT.
137

 However, such 

interpretation of the MFN proposed by Claimant is nothing but “cherry picking”.  

111. In this regard Claimant submits that Claimant may not invoke Art.8 Eastasia-BIT 

by virtue of MFN clause because: consent to arbitration cannot be created by 

operation of the MFN clause of the Euroasia-BIT (A.); dispute resolution 

provisions do not fall within the scope of the MFN of Euroasia-BIT (B.); Art.9 

was a specifically negotiated provision that may not be impaired by MFN clause 

(C.). 

A. MFN may not be invoked for lack of jurisdiction under Euroasia-BIT 

112. Respondent has demonstrated that Claimant has failed to comply with the pre-

arbitral steps and thus, no consent to arbitration has been given under Euroasia-

BIT.
138

  

113. Pursuant the principle established by the ICJ in Anglo-Iranian Oil Company
139

 in 

order to invoke MFN clause, the tribunal must first have jurisdiction under the 

“basic treaty”.
140

 Thus, absent Respondent’s consent to arbitration, there is no 

jurisdiction under Euroasia-BIT and therefore, Claimant may not use the MFN 

clause to access the DSP of Eastasia-BIT. 

114. In Daimler, the tribunal dealt with similar circumstances and even considered that 

since the claimant had not satisfied the conditions of respondents consent to 
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international arbitration, its MFN arguments were not yet properly before the 

Tribunal.
141

 Respondents, thus concludes, that Claimant may not implement the 

consent from the Eastasia-BIT.  

B. Dispute resolution provision do not fall within the scope of the MFN of 

Euroasia-BIT 

115. Under ejusdem generis principle, the MFN provision may only be applied to the 

questions of same matter of subject as to which the clause relates.
142

 In this 

regard, Respondent submits that the subject matter of Art. 3 Euroasia-BIT does 

not encompass procedural rights such as dispute resolution provisions, since its 

scope is far too narrow to permit its extension to the dispute resolution provisions.  

116. The MFN clause does not have a universal meaning.
143

 The investment treaties 

contain a wide variety of formulations of the clause: some clauses are more 

general, others are more narrow.
144

 The application and interpretation of the MFN 

clause, thus, depends only on how the provision is drafted in the particular BIT.
145

  

117. Respondent thus submits, that the MFN clause provided in the Art.3 Euroasia-BIT 

has a narrow meaning because: the MFN clause omits the wording “all matters” 

governed by this agreement (a.); dispute resolution does not fall within treatment 

related to “investment matters” (b.); the absence of explicit exclusion of dispute 

resolution provisions is irrelevant (c.).  

a. Omission of the wording “all matters” governed by this agreement  

118. The MFN clause analysed in Maffezini expressly provided that it applied to “all 

matters subject to this agreement.”
146

 Similar wording was analysed by the post-

Maffezini tribunals,
147

which extended the application of the MFN clause to the 

dispute resolution provisions.  
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119. However, Art.3 Euroasia-BIT omits the wording “all matters”, and only mentions 

treatment related to “the income and activities related to such investments and to 

such other investment matters”.
148

 As noted in Maffezini, when a clause omits the 

wording “all matters”, this is “of course a narrower formulation.”
149

  

120. The omission to stipulate all matters, evidences that certain issues are excluded 

from the scope of the Art. 3 and therefore, the application of the MFN clause to 

the dispute resolution mechanisms shall be refused.
150

 

121. Moreover, even if the broader term such as “in all the matters” were used, it 

would not automatically imply that the dispute resolution provisions were 

included in its scope of application. In Plama, the MFN clause analyzed by the 

Tribunal provided that it applied “with respect to all matters”, and yet the tribunal 

found that it was not sufficient to alleviate the doubt regarding the real intention 

of the parties.
151

  

b. Dispute resolution does not fall within treatment related to “investment 

matters” 

122. Respondent further contends that the analysis of the provisions of the agreement 

shows that the only matters of the BIT that would not fall within the meaning of 

“investment matters” are the dispute resolution provisions.  

123. The BIT has 12 articles which can be categorized in three groups: matters related 

to investments, matters unrelated to investments and matters related to dispute 

resolution.  

124. The first group (Arts.4-6) concern expropriation, compensation for losses and free 

transfer of investments; Art.2 deals with admission and protection of the 

investments. These questions are the only matters related to investments to which 

the MFN refers to.  
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125. The second group includes the matters unrelated to investments: definitions;
152

 

MFN clause;
153

 relationship between the states;
154

 subrogations,
155

 essential 

security interest,
156

 scope of application
157

 and entry into force, duration, 

termination.
158

 As noted in Berschader, it is either clearly impossible to apply 

MFN to these matters or it is uncertain how the MFN can be applied to them.
159

  

126. Finally, Arts.8 and 9 deal with resolutions of disputes between contracting parties 

and between investors and contracting parties respectively. 

127. In this regard, Respondent concludes, that the issues of dispute resolution is the 

only group of provisions that hypothetically could be included into the scope of 

the MFN. However, if the scope of the MFN was meant to encompass such 

provisions, the parties would have explicitly provided that it applied to “all 

matters”. Therefore, the parties drafted the Art. 3 as to exclude its application to 

the dispute resolution.  

c. Absence of explicit exclusion of dispute resolution provisions is 

irrelevant 

128. Art.3(2) Euroasia-BIT provides certain exceptions to the scope of MFN, such as 

advantages that derive from a membership in a customs or economic union, 

common market, tax-related arrangements and others. However, the fact that 

dispute resolution mechanisms are not explicitly excluded, does not automatically 

validate the applicability of the MFN provisions thereto.  

129. The principle expressio unius est exclusio alterius, indeed, must be used with 

caution
160

and its relevance depends on the particular circumstances of the 

particular case.
161
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130. As noted in Daimler, the exceptions typically included in the MFN clauses, 

concern exclusively the direct treatment of foreign investments by the host state, 

and never deal with the international resolution of the disputes arising out of that 

treatment.
162

 Moreover, the absence of explicit exclusion may simply be explained 

by the fact that the parties “never considered such an invocation of the clause to 

be possible.”
163

  

131. Respondent submits, that the fact that some treaties expressly exclude the dispute 

resolution provisions from the scope of MFN
164

 shall not be treated by this 

Tribunal as a rule, but as an exception since it was nothing but a “reaction by 

States to the expansive interpretation made in the Maffezini case.”
165

  

132. Therefore, the scope of the MFN provision in the Euroasian BIT is too narrow as 

to permit the inclusion of the procedural rights, such as the DSP of the Eastasia 

BIT.  

C. Art. 9 Euroasia-BIT was a specifically negotiated provision and may 

not be impaired by MFN clause 

133. Respondent further submits that the Claimant cannot invoke the MFN clause to 

avoid the application of Art.9 Euroasia-BIT because it was a specifically 

negotiated provision. It would go against common sense to extend MFN to the 

DSP since the whole negotiation of the Art.9 of Euroasia-BIT would be rendered 

meaningless and it would lead to treaty shopping. 

134. Oceania has subscribed BITs with other countries, but the language of these 

treaties is not comparable, and no pattern can be detected.
166

 Thus, all treaties 

signed between Respondent and other countries were drafted individually and 

were not a mere incorporation of the terms from a model BIT.  

135. Even the fact that the parties specifically agreed on arbitration under UNCITRAL 

1976 Rules as one of the options for the investors, in contrast to the mere 
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reference to UNCITRAL Rules
167

 as provided in Art.8 Eastasia-BIT demonstrates 

that the provision was carefully drafted following the specific intention of the 

parties. 

136. The Maffezini tribunal, stated dispute resolution provisions could not be altered by 

the operation of the MFN when these “very specific provisions reflect the precise 

will of the contracting parties” because it would lead to the “disruptive treaty 

shopping”. This view was also supported in Plama
168

 and Tecmed.
169

 

137. In conclusion, it is of no doubt that when a certain provision is deemed to be a 

specifically negotiated provision, it cannot be avoided by virtue of MFN clause. 

Therefore, Art. 9 Euroasia-BIT shall not be replaced by another dispute resolution 

clause not negotiated by them.   

*** 

138. For all of the above, Respondent respectfully requests this Tribunal to find that it 

lacks jurisdiction over Claimant’s submissions. Firstly, Claimant is not national of 

Euroasia and, therefore, is not a qualified investor under Art.1(2)(a). Secondly, 

Claimant has not made an investment pursuant to the clean-hands doctrine. 

Thirdly, Claimant has failed to comply with pre-arbitral steps that are a condition 

for Respondent’s consent to arbitration and, the compliance with the pre-arbitral 

steps cannot be avoided by the virtue of MFN clause.  
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II. PART TWO: MERITS 

139. The present dispute revolves around an international conflict originated in the 

illegal annexation of Fairyland by Euroasia, which was threatening the 

international peace. Respondent, concerned about this situation, felt obliged to 

adopt the EO in order to block those companies that were feeding the Euroasian 

army.  

140. Claimant, who does not even have a legal investment in Oceania,
170

 argues that 

the EO caused an indirect expropriation to Rocket Bombs. However, this 

allegation is precluded because the EO is a regulatory measure that falls under 

Art.10 Euroasia-BIT (1). Alternatively, if this Tribunal found Art.10 inapplicable, 

the effects of the EO do not amount to an expropriation (2). Thus, no 

compensation is due (3). 

1. THE EO WAS A LEGITIMATE MEASURE UNDER ART.10 EUROASIA-

BIT 

141. Respondent hereby invokes Art.10 Euroasia-BIT as a complete defence for its 

actions. Art.10 is a non-precluded measure (“NPM”) clause,
171

 which reads as 

follows:  

“Nothing in this Agreement shall be construed to prevent either Contracting 

Party from taking measures to fulfil its obligations with respect to the 

maintenance of international peace or security.”
172

 

142. This clause allows Respondent to take measures when faced with the protection of 

the international peace or security.
173

 A rightful invocation of Art.10 precludes the 

applicability of the protections accorded to investors in the Euroasia-BIT.
174
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Hence, this type of non-precluded measures can never lead to a violation of the 

BIT, nor, give rise to liability of the State invoking it.
175

    

143. The EO is precisely one of these non-precluded measures. It was passed for the 

purpose of maintaining the international peace – by cutting off the arms supplies 

of the belligerent country, Euroasia – over the interest of some investors like 

Claimant.  

144. NPM clauses in BITs have different wordings and may pursue different 

intentions. Therefore, they require a treaty-by-treaty analysis in order to establish 

the special meaning intended by the Contracting Parties.
176

  

145. Art.10 is to be interpreted in conformity with the Contracting Parties’ 

intentions,
177

 who in the present case decided to be cautious. First, they expressed 

in the Preamble their desire to promote investments in both Oceania and Euroasia 

by according a stable, secure and favourable legal framework, clearly prioritizing 

some public interests over the investor’s.
178

 But Euroasia and Oceania went 

further by including a NPM clause: they considered that the international peace 

and security was of utmost importance and should prevail over any investor’s 

individual interest under the Euroasia-BIT.  

146. Secondly, the wording of Art.10 is rare since it does not delegate the 

determination of the non-precluded measure to a third party; this is to say, it is a 

self-judging clause (1.1.).
179

 When reviewing the EO, this Tribunal should only 

abide by a good faith review of such measure, under which Respondent has not 

breached the Euroasia-BIT (1.2.).
180
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1.1 IT IS FOR RESPONDENT TO DETERMINE THE MEASURES UNDER 

ART.10 

147. Typically a NPM clause would read “[...] its obligations under the UN Charter 

for the maintenance of international peace and security”
181

 or similarly.
182

 In those 

cases, Contracting Parties clearly intend to preclude actions only if mandated by 

the UN Security Council in pursuance of Arts.24 – which enshrines the 

responsibility to maintain the international peace and security – and Art.25 UN 

Charter – which obliges member states to carry out the decisions of the Security 

Council.
183

 However, Art.10 does not require for its application a previous UN 

Resolution to exist. Hence, Respondent may unilaterally invoke it.  

148. For this reason, this Tribunal should conclude that Art.10 is a self-judging NPM 

clause and it is for Respondent to determine the measures to adopt under Art.10. 

Scholars and tribunals have sustained that before a self-judging NPM clause an 

arbitral tribunal may still perform a good faith review of the measure.
184

 

1.2 THE EO WAS ADOPTED IN GOOD FAITH 

149. Respondent acknowledges this Tribunal’s competence to review whether this 

invocation was in conformity with a good faith standard in the light of Art.26 

VCLT. Since a state may have several responses at its disposal,
185

 not only one 

measure is the right one. This good-faith analysis should seek to conclude: 

whether there was a reasonable basis to take the EO;
186

 and whether the EO was 

taken for an honest objective and with good purpose.
187

  

150. Firstly, as to the reasonableness of Art.10’s invocation, the question is whether, 

against the factual circumstances at hand, a reasonable person could have 

concluded that a threat to the international peace existed and could justify the 

adoption of the EO.
188

 The answer is yes: Respondent did have a rational basis to 
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think that the Eastasia-Euroasia conflict as it was developing was bound to 

become a big threat to the international peace and security.
189

 

151. Secondly, as to the honesty of the objective pursued by the EO, “[a]s long as there 

is no obvious and deliberate misuse”,
190

 Respondent’s reliance on Art.10 passes 

the good faith test. Euroasia’s actions entailed the breach of many international 

obligations of utmost importance as to sovereignty and territorial unity; it was 

endangering the international peace and security. In this context, Respondent 

issued the EO to bar Euroasia from its abuse over the Eastasian territory.  

152. The EO perfectly matches the maintenance of international peace. It is carefully 

worded to exclusively affect certain sectors related to the military industry if 

contractually connected to the Euroasian economy. The target is not a concrete 

company, nor a country, but a situation: the militarization of Euroasia and its 

effects on the Eastasia-Euroasia conflict.  

153. Moreover, Claimant has not provided any evidence regarding why the EO is not 

suitable to face with the Eastasia-Euroasia conflict.
191

 This evidences that 

Respondent does not pretend to invoke Art.10 as a pretext for achieving other 

purposes. Respondent is confident this Tribunal will find no evidence of the 

contrary.  

154. Alternatively, even if this Tribunal was to perform a deeper review over the 

suitability of the EO, the Tribunal may do it with the caveat that scholars sustain 

that such review must be less strict as to the applicability of NPM clauses.
192

 As 

mentioned by the tribunal in Continental, “a time of grave crisis is not the time for 

nice judgments, particularly when examined by others with the disadvantage of 

hindsight”.
193

 In any case, the EO overpasses the substantial review as will be 

explained in the next section.
194
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155. Lastly, it is worth mentioning that Art.10 is not subject to the same conditions as 

the necessity defence: its applicability is broader than the necessity plea under 

customary law.
195

 Since the customary defence, as an independent set of legal 

rules, is always available to the Parties, Art.10 must not be understood to mirror 

the customary defence.
196

 Moreover, interpretations that lead to redundancy does 

not give effect and meaning under Art.31 VCLT.
197

 Hence, interpreting Art.10 as 

a reflection of customary law goes against the principle of effectiveness.
198

  

156. In conclusion, Respondent must be found relieved from any liability related to the 

EO based on Art.10. Since the factual circumstances were as exceptional in 

quality and gravity as provided in Art.10, and the EO was adopted in good faith 

with the only purpose of putting an end to the Eastasia-Euroasia conflict, 

Respondent requests this Tribunal to reject all of Claimant’s allegations of 

Euroasia-BIT breaches.  

2. CLAIMANT DID NOT BREACH ART.4 EUROASIA-BIT  

157. Claimant alleges that the EO caused an indirect expropriation to his investment. 

However, the EO did not even resulted in a substantial deprivation of Claimant’s 

investment (2.1.). Instead, the EO is nothing but a legitimate expression of 

Respondent’s right to regulate.  

158. According to the police powers doctrine,
199

 which is now widely accepted in 

international law, a State can exercise its right to regulate as part of its sovereign 

and governmental powers without giving rise to compensation, provided that the 

measures do not go beyond certain limits. Many arbitral tribunals have established 

those limits:
200

 a measure adopted by a State must pursue a public purpose (2.2.), 

it must be adopted following due process (2.3.), it must be proportional to the 

interest protected (2.4.), it must be non-discriminatory and non-arbitrary (2.5.), 

and it must not frustrate Claimant’s legitimate expectations (2.6.). In this sense, 

                                                 
195

 Such intention was not set out in the language of Art.10 by the Contracting Parties. 
196

 Nicaragua,¶95; Continental,¶167; LG&E,¶245; Annulment Committee Enron, ¶334.  
197

 US—Gasoline,p.23.  
198

 Burke-White/VonStaden,p.323. 
199

 Newcombe,p.23;Brownlie,p.532. 
200

 Saluka,¶307;Methanex,PartIV,ChD,p.4,¶7;Continental,¶276. 



 

 

 

 

 

37 

Respondent submits that, by adopting the EO, it exercised its power to regulate 

within the aforementioned limits, as will be explained in this section.  

2.1 THE EO DID NOT CAUSE A SUBSTANTIAL DEPRIVATION ON 

CLAIMANT’S INVESTMENT 

159. When assessing the existence of an indirect expropriation, one of the main criteria 

used by arbitration tribunals is the degree of interference with the property 

right;
201

 that is, the impact of the measure on the value of the investment.
202

 The 

investment must endure a substantial deprivation.
203

 In order to determine the 

existence such substantial deprivation, this Tribunal should analyse the economic 

impact and the duration of the EO.
 204

 

160. On the one hand, only when an investor is “radically deprived of the economical 

use and enjoyment of its investments, as if the rights related thereto […] had 

ceased to exist”,
205

 an expropriation is deemed to have happened. The intensity of 

the economic impact must be such that the affected property rights are rendered 

useless
206

 and the property of the investment “has been taken from the owner”.
207

  

161. On the other hand, as stated by the Tribunal in Tecmed, governmental measures 

can lead to an indirect expropriation only if they are irreversible and permanent, 

but not when they are temporary.
208

  

162. In the present case, the EO explicitly stipulates in its Section 1(a)(i) that The 

sanctions apply to persons operating in sectors that in a manner feed the 

Euroasian armed forces.
209

 This open wording works as an incentive for the 

affected persons to terminate their contract with Euroasia. It leaves the decision- 

as to whether be blocked by the EO or not- entirely in the hands of the affected 

person. Hence, the EO only affects Rocket Bombs to the extent it has a contract 
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with Euroasia for the supply of arms. The moment Claimant decided to end its 

arms business dealings with Euroasia, the sanctions will cease to apply to him.  

163. Therefore, the EO has not caused a destructive economic impact on Claimant’s 

investment. Despite the adoption of the EO, Claimant remains completely 

independent to conduct its business operations as wished. It counts with the 

human capital, the machinery, financial resources and the management authority 

to continue operating under the limits of the EO.  

164. In any case, the alleged deprivation that Claimants sustains is just temporary since 

the applicability of the EO has the aforementioned time-limit. Moreover, the EO 

explicitly states that all the restrictions are issued as a necessary response to the 

hazardous actions and policies of Euroasia.
210

 So if those wrongful actions and 

policies happened to be over, the EO shall be reconsidered and will eventually 

cease to be in force. Lastly, were the UN to adopt in the future a Resolution 

determining an international joint response as to the Eastasia-Euroasia conflict 

clashing with the EO sanctions, Respondent would duly adjust them in 

compliance with its obligations under Art.41 and 51 UN Charter.  

165. The aforementioned circumstances reveal the lack of the elements necessary to 

find an indirect expropriation. The fact that the EO did not cause a destructive 

economic impact on the investment, and that, in any case, the EO is not a 

permanent and irreversible regulation, should lead this Tribunal to conclude that 

an expropriation has not taken place.  

2.2 THE EO PURSUES A PUBLIC PURPOSE 

166. According to the doctrine of police powers, the pursuance of a public purpose 

legitimates some State acts that otherwise would give rise to compensation.
211

 

Non-compensable regulations may be aimed at public safety and welfare, among 
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others.
212

 In the present case a public purpose clearly existed behind the adoption 

of the EO.  

167. Respondent issued the EO pursuing an international and national interest; any 

armed conflict entails a danger to the international community to a certain extent 

and the Eastasia-Euroasia one was very serious. Euroasia had illegally annexed 

Eastasia’s region of Fairyland, using all its armed forces for that purpose. Such 

severe violations of territorial integrity and sovereignty needed to be rapidly dealt 

with by means of the EO, aimed at hindering Euroasia’s illegal behaviour and 

avoiding the destabilization of the international peace. 

168. Furthermore, Respondent was not in a completely neutral position in this conflict, 

as it would have liked. Many entities in Oceania were feeding Euroasia’s army. 

Respondent could not disregard the fact that Claimant’s business was the defence 

contractor of the Euroasian army; it was the one contributing the most to the 

conflict. This situation was creating a potential risk for Oceania’s diplomatic 

dealings and for the international peace.  

2.3 RESPONDENT RESPECTED THE DUE PROCESS 

169. The EO’s adoption followed the due process set out in the International 

Emergency Economic Powers Act 1992, which also reflects the EO constitutes 

bona fide regulation. The Act authorizes Oceanian Presidents to adopt this type of 

measures in case an unusual extraordinary threat –originated inside or outside 

Oceania- to the national or international security exists.
213

 In these situations the 

President is empowered to block transactions and freeze assets for this purpose. In 

the present case, after analyzing the situation, the President of Oceania, making a 

good use of this governmental power, adopted the EO following a transparent 

process; the EO’s publication and entry into force were also in accordance with 

Oceanian law.
214
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170. Additionally, the due process requirement also demands legal tools for investors 

to raise its claims against the action affecting its investment.
215

 This requirement 

is satisfied so long as it grants the affected investor “a reasonable chance within a 

reasonable time to claim its legitimate rights and have its claims heard”.
216

 In this 

sense, Oceania provides for several legal procedures to review administrative 

decisions like the EO.
217

 On the one hand, there is an administrative procedure set 

out in the Oceanian Code of Administrative Procedure.
218

 According to the Code, 

Claimant could have requested the President of Oceania to reconsider the 

sanctions or the scope of them alleging any claims or concerns it may have had. 

On the other hand, a channel to challenge the constitutionality of the EO was also 

available for Claimant, had it considered it violated the constitutional order.
219

  

2.4 THE EO IS PROPORTIONAL TO THE INTEREST PROTECTED 

171. The EO was enacted following the principle of proportionality. As mentioned 

before,
220

 Respondent had to adopt the EO in order to stop Oceanian businesses 

from supplying Euroasian armed forces. The sanctions imposed by the EO were 

the only course of action to avoid further damage and Claimant will not be able to 

find a less restrictive measure as effective.  The scope of application of the EO 

was very narrow, temporary and there is a clear casual link between the end 

pursued and the sanctions –it only targeted the necessary sectors contributing to 

the conflict–.
221

 

172. Lastly, the benefit of the EO -for the national and international security- largely 

exceeds the impact it had over the persons involved: there is a reasonable and 

proportional relationship between the burden that Claimant borne, and the public 

interest sought by the EO.  
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2.5 THE EO IS NON-DISCRIMINATORY AND NON-ARBITRARY   

173. In order for a discriminatory measure to exist, “there must be different treatments 

to different parties”.
222

 In this case, the EO is a measure of general application 

with a very specific and legitimate target. The criterion employed is the industries 

surrounding the defence sector.
223

 The EO does not target a specific group of 

investors on the basis of nationality, race, ideology or other criteria. No 

comparison of different treatments between foreign investors and nationals can be 

demonstrated either. Moreover, the sanctions also affected other companies in all 

the sectors that fall under the EO.
224

 

174. As to the non-arbitrariness of the measures, different meanings of arbitrariness 

have been given: “depending on individual discretion”,
225

 “founded on prejudice 

or preference rather than on reasons of fact”,
226

 “a wilful disregard of the due 

process”,
227

 and “without engaging in a rational decision-process [i.e. taking 

account of effects and balance of interest affected by the measure]”.
228

 In this 

case, there was a justified public interest behind the EO,
229

 Respondent followed 

the due process,
230

 and pondered the interests affected to come up with 

proportional measures suited for the interest intended to protect.
231

  

2.6 THE EO DID NOT FRUSTRATE CLAIMANT’S LEGITIMATE 

EXPECTATIONS  

175. The frustration of legitimate investor expectations by host States plays a crucial 

factor, which is commonly used by tribunals,
232

 when determining whether an 
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expropriation has taken place; moreover, investment tribunals have set a high 

threshold.
233

  

176. Firstly, tribunals have generally asserted that investors’ expectations need to be 

“reasonable and justifiable”
234

 with the particular characteristics of the investment 

industry 
235

 in order to qualify for protection. In the case at hand, Claimant should 

have assessed the regulatory risk inherent to the arms industry. Measures taken by 

the USA
236

 – addressing the Crimea’s conflict – or by the Council of the European 

Union
237

 – regarding the threatening conducts of North Korea – which are very 

similar to the EO adopted by Respondent, evidence the sensibility of the arms 

sector to diplomatic conflicts or war. Claimant could have reasonably expected 

that some sort of sanction, like the EO, might take place at any time, and that 

those sanctions would aim the arms-industry. 

177. Secondly, legitimate expectations could emerge in an expropriation context only 

from specific commitments
238

 given by the host State, on which the investor relies 

to make and conduct its investment.
239

 Implicit assurances would not produce 

sufficient ground for legitimate expectations.
240

 In this vein, Respondent did not 

offered specific representations or commitment as to Claimant’s alleged 

investment, neither at the time of the purchase of Rocket Bombs nor later during 

the life of the investment.  

178. Claimant may not allege that the environmental licence created a legitimate 

expectation as to his investment since the licence was obtained illegally.
241

  Such 

illegal licence was highly likely to be revoked sooner or later. Moreover, the 

environmental licence (even if validly obtained) only contains an approval for the 
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commencement of arms production.
242

 It does not give assurances as to the 

duration and profitability of the investment.  

*** 

179. In conclusion, Respondent submits that Art.4 Euroasia BIT has not been breached. 

The EO constituted a bona fide regulation adopted with the purpose of protecting 

the international peace, by inducing the contractors to stop its dealings with 

Euroasia. Respondent responsibly and legitimately exercised its right to regulate 

by means of measures perfectly calibrated to not harm investors, rather to push 

them to make right decisions. Rocket Bombs sets a perfect example of this: it did 

not suffered a substantial deprivation and could have chosen to operate normally 

regardless of the EO.    

3. NO COMPENSATION IS DUE  

180. Claimant is asking this Tribunal for Respondent to compensate him in value no 

less than 120,000,000USD.
243

 Nevertheless, Claimant is not entitled to any 

damages since there has been no breach of the Euroasia-BIT (3.1.). Alternatively, 

if this Tribunal were to conclude that Respondent somehow breached the 

Euroasia-BIT, Claimant is not entitled to any damages since he contributed to his 

own loss (3.2.). Furthermore, the damage of Rocket Bombs caused after the 

adoption of the EO was exclusively due to Claimant’s failure to mitigate damages 

(3.3.).  

3.1 THERE HAS BEEN NO BREACH OF THE EUROASIA-BIT 

181. For an internationally wrongful act to exist, such act must constitute a violation of 

an international obligation of the State.
244

 In this sense, since the EO was taken in 
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consistency with Art.10, the EO did not breach the Euroasia-BIT;
245

 hence, 

Respondent may not be held liable for any damage.
246

  

182. In the event this Tribunal dismissed Respondent’s invocation of Art.10, he will 

find there has been no expropriation in any case. Therefore, still, no compensation 

is due. 

3.2 CLAIMANT CONTRIBUTED TO HIS OWN DAMAGE 

183. If this Tribunal found that a breach of the Euroasia-BIT took place, Respondent 

notes that Claimant contributed to his own loss and he should, therefore, be solely 

responsible for it.
247

 Respondent bases this proposition on the principle of 

contributory fault. 

184. The principle of contributory fault is set out in Art.39 ILC-Articles, which 

provides that 

“[i]n the determination of reparation, account shall be taken of the 

contribution to the injury by wilful or negligent action or omission of 

the injured State or any person or entity in relation to whom reparation is 

sought.”
248

  

185. As explained in the ILC-Article’s Commentary, this article refers to the scenario 

where a State (or an individual victim) injured by another State’s wrongful act has 

contributed to its own damage by some wilful or negligent act or omission.
249

 

Even though Art.39 refers to diplomatic claims between states; investor-State 

arbitral tribunals, have found that the contributory fault principle also applies “to 

claims for breach of treaty brought by individuals”.
250

  

186. The issue of contributory fault is further developed in Art.31 ILC-Articles, which 

states that the responsible State must compensate for the injury “caused by the 
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internationally wrongful act of [the] State”.
251

 Moreover, the Commentary on 

Art.31 notes that if some part of the damage caused can be demonstrated to be 

severable, in casual terms, from that attributed to the State for its wrongful act, the 

State is not to be held responsible for all the consequences.
252

 

187. After all, as stated by the Tribunal in Maffezini, “BITs are not insurance policies 

against bad business judgments”.
253

 And Claimant cannot be relieved of the risks 

inherent in its investment for the mere existence of Euroasia-BIT.  

188. In this sense, even if the State’s acts constitute a violation of the BIT, Claimant’s 

contributory negligence “could potentially negate the finding of causation 

necessary for liability”.
254

 Accordingly, this Tribunal must not find Respondent 

liable of Claimant’s chain of negligent actions.  

189. In the present case, this Tribunal will realise that there is a sufficient casual link 

between the damage suffered by Claimant’s investment and its own conduct: first, 

Claimant was aware he was feeding the Euroasian army (A.); and, second, he 

could foresee his conduct would lead to the loss suffered (B.).  

A. Claimant was aware he was feeding the Euroasian army  

190. Claimant contributed to his own damage for over the past fifteen years. Claimant, 

on behalf of Rocket Bombs, has been Euroasia’s only defence contractor for over 

fifteen years and he was willing to continue being its contractor since the renewal 

of the contract in February 2014.
255

 Thanks to the contract with Rocket Bombs, in 

2014 Euroasia counted with the armed forces needed to illegally annexe 

Fairyland, triggering the Euroasia-Eastasia conflict;
256

 hence, the adoption of the 

EO by Respondent.
257
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B. Claimant could foresee his conduct would damage his investment  

191. Respondent contends that Claimant knew, or at least should have reasonably 

known, that the events following the illegal referendum of Fairyland in November 

2013 would strongly affect his business. The ILC-Articles Commentary on Art.31 

mentioned that the foreseeability criteria may be used to draw a link between an 

action and a loss.
258

 Respondent urges this Tribunal to apply the foreseeability test 

since this criterion reveals the contributory negligence that eventually caused 

Claimant’s investment loss.  

192. The sequence of events that took place since November 2013 made everyone 

foresee an international conflict as to the Eastasian region of Fairyland coming. 

Following the illegal referendum, Euroasia government was willing to intervene 

in the conflict and annex Fairyland;
259

 Euroasia had long advocated for the split of 

Fairyland from Eastasia, and the Euroasian Parliament had been deliberating on a 

governmental proposal to intervene in Fairyland since 23 January 2014. These 

deliberations were widely broadcasted on public television.
260

 

193. Additionally, Claimant was particularly well placed to know Euroasia’s desire to 

illegally annex Fairyland. He was close friends with the Minister of Defence of 

Euroasia
261

 and they did not hesitate to let their good personal relationship 

influence in their work issues -thanks to this friendship, Claimant got a 

preferential treatment in 1999 when the million-dollar arms supply contract with 

Euroasia in his favour-.
262

 Claimant most likely knew about Euroasia’s annexation 

plan since he had a private meeting with his friend to renew the arms contract 

with Euroasia on 28 February 2014 and just the next day, 1 March 2014, Euroasia 

entered Fairyland with his troops.
263
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194. Against this background, many countries imposed sanctions -a common tool of 

foreign policy in the type of international crisis at hand-
264

 similar to the EO.
265

  

Indeed, in Oceania the media echoed on the preparation of the EO before its 

adoption on 1 May 2014.
266

 Hence, it was clearly foreseeable for everyone that 

sooner or later the Oceanian Government would issue the EO. It was also clear 

such sanction would affect Rocket Bombs, since its contract with Euroasia was 

contributing the most to the Euroasia-Eastasia conflict.
267

 

195. However, Claimant decided to turn a blind eye on it and instead of ending its 

contractual relationship with Euroasia he renewed it on 28 February 2014.
268

 This 

attitude was unreasonable and goes beyond carelessness; it must be seen as a clear 

implicit acceptance of the upcoming damages Claimant’s investment suffered for 

this conduct.  

3.3 CLAIMANT DID NOT MITIGATE THE DAMAGES  

Claimant’s failure to mitigate damages constitutes a cause of its investment’s loss 

and is not attributable to Respondent. The obligation to mitigate damages is a 

principle of international law recognized in the well-known Gabcikovo-

Nagymaros case
269

 that must not be confused with the concept of contributory 

fault.
270

 The obligation of an injured party to seek to mitigate damages entails 

taking the steps reasonable to diminish the losses suffered. Failing to do so 

precludes the injured party to claim the compensation for the damage that it could 

have avoided.
271

 

196. As stated by the Tribunal in Bridas, “[t]he extent to which a party is obliged to 

mitigate and the economic consequences of failing to do so must be assessed 

based on the concrete evidence and circumstances of the dispute.”
272

 For this 
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reason, this Tribunal must thoroughly look at the circumstances of this case to 

find Claimant did not mitigate its damages.  

197. When the EO entered into force, Claimant had its production line ready to 

continue working in new projects, it counted with employees and the cash-flow 

generated for last instalments paid by Euroasia. As explained before,
273

 from the 

moment Claimant had terminated the arms contract with Euroasia, the restrictions 

of the EO would have no longer affected Claimant’s business. However, Claimant 

has decided to maintain his destructive relationship with Euroasia leading Rocket 

Bombs to the situation where it is now.  

198. Lastly, Claimant could have challenged the EO through the legal paths available 

for it as already explained;
274

 and he could also have applied for interim measures 

to temporary stop the effects of the EO. However, Claimant refused to do it for 

unrevealed reasons.  

199. In conclusion, this Tribunal will find that Claimant must be prevented from 

recovery of all the damages for his reckless business conduct, and mainly because 

of his failure to mitigate damages. Alternatively, if this Tribunal found that any 

remedies are owed to Claimant, Respondent submits that any damages awarded to 

Claimant must be substantially diminished in order to reflect Claimant negligent 

and irresponsible behaviour. 

*** 

200. To conclude, Respondent notes that it does not intend to lecture Claimant on 

business management, but to show to this Tribunal the clumsiness of Claimant’s 

business decisions. Operating in the arms industry needs an extra diligence of 

responsibility and awareness of risks to which Claimant clearly did not live up.  

201. On the contrary, Claimant built an illegal investment mainly on one highly-risky 

contract with a belligerent country and did not ponder the risk of likely legitimate 
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regulations as to a serious and threatening international conflict Claimant was 

contributing to.  

202. Respondent has nothing to do with these unfortunate decisions. It did not signed 

BITs to encourage and protect corrupt and imprudent investors, but to protect 

diligent investors investing in accordance with the Oceanian law and willing to 

operate to the extend they are allowed.  
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PRAYER FOR RELIEF 

203. For all the above mentioned, Respondent respectfully requests the Tribunal to: 

 (1) It lacks jurisdiction under the Euroasia-BIT to decide the present dispute. 

(2) In the alternative,  

(2.1) to stay the proceedings pending the outcome of the criminal 

proceedings against Claimant; and 

(2.2)  Once the stay is lifted, to schedule further submissions from the 

Parties on: (i) the outcome of the criminal proceeding; and, in 

light of Respondent’s prima face case on corruption (ii) allow 

Claimant to satisfy it burden to prove it made and investment in 

accordance with the law of Oceania.  

If the Tribunal finds that it has jurisdiction, Respondent asks the Tribunal to 

conclude that: 

(2) Respondent actions are exempt under Art.10 Euroasia-BIT; 

(3) Respondent has not violated Art.4 Euroasia-BIT; 

(4) Respondent is not liable for any of the claims. 

In any event, Respondent requests the tribunal to:  

(6) Order Claimant to pay for all costs related to these proceedings.  

RESPECTFULLY SUBMITTED ON SEPTEMBER 26, 2016 by 

__________/s/_________ 

AMMOUN 

On behalf of Respondent, THE REPUBLIC OF OCEANIA 


