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STATEMENT OF FACTS 

On 1 January 1992, the Republic of Oceania concluded the Euroasia BIT and Eastasia BIT; the 

former came into force on 23 October 1995, the latter on 1 April 

1993.  

 

Initiation of the Investment 

 

In February 1998, Peter Explosive, a resident of Fairyland and at the time an undisputed national 

of Eastasia, acquired shares in a decrepit company called Rocket Bombs Ltd, located in Oceania 

and became its 100% shareholder. On March 1998 he became the President and sole member of 

the board of directors. 

 

Rocket Bombs Ltd. was not operating since 1997 when it lost its environmental license. To make 

use of his business Peter needed to obtain such license. However, the requirement under the 

Respondent’s Environment Act of 1996 was very expensive and Peter lacked financial resources 

to comply. Moreover, the procedure to obtain an environmental decision from the National 

Environment Authority of Oceania even with the required financial resources is very long and time 

consuming. 

 

Peter Explosives decided to expedite the decision of the Ministry of Environment regarding the 

subsidy and to secure resumption of arms production, and managed to have a private meeting with 

the President of the National Environment Authority in July 1998. On 23 July, the National 

Environment Authority issued an environmental license approving commencement of arms 

production; however, the Ministry of Environment denied the request of subsidy. 

 

Contract for Arms Production with Euroasia 

 

With the help of Peter’s friend, John Defenceless, who was Minister of National Defence in the 

Republic of Euroasia a contract for arms production was concluded between Rocket Bombs Ltd. 

and the Ministry of the National Defence of Euroasia.  
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The contract for arms production was for fifteen years, with possibility for renewal. 

 

Referendum and Secession 

 

In August 2013, the authorities of Fairyland held a referendum on the secession of Fairyland from 

Eastasia and its reunification in favor of secession. On 1 November 2013, the referendum was held 

and the majority decided in favor of secession.  

 

The national government of Eastasia declared that the referendum was unlawful and had no effect 

on the shape of the Eastasian territory. The authorities of Fairyland wrote an official letter to the 

Minister of Foreign Affairs of Euroasia, asking for an intervention; and, after a long debate, the 

government of Euroasia decided to intervene and annex Fairyland. 

 

On 1 March 2014, the armed forces of Eurosia entered Fairyland territory, resulting in a bloodless 

and rather peaceful annexation, as Eastasia did not send any armed forces to protect its territory. 

On 23 March 2014, Euroasai officially declared Fairyland a part of the Euroasian territory, while 

on 1 April 2014 Eastasia declared the annexation illegal 

and broke off diplomatic relations between the two countries.  

 

On 28 February 2014, the contract between Rocket Bombs Ltd. and Ministry of the National 

Defence of Euroasia was extended for another six years, effective 1 April 2014. 

 

The annexation of Fairyland divided the international community into two camps. One camp was 

outraged and declared that the annexation was unlawful under public international law; the other 

camp recognized the annexation. Oceania belonged to the first camp. 

 

Issuance of the Executive Order 

 

On 1 May 2014, in response to the annexation of Fairyland, the President of Oceania issued an  
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Executive Order on Blocking Property of Persons Contributing to the Situation in Eastasia on the 

basis of the International Emergency Economic Powers Act 1992, which authorises her to declare 

the existence of an unusual and extraordinary threat to, among others, national and/ or international 

security which in whole or substantial part originates outside the Republic of Oceania. After a 

declaration, the President may block transactions and freeze assets to cope with the threat. The 

Executive Order was prepared and published in accordance with Oceanian law. The media 

reported (citing unnamed sources) on the preparation of the Executive Order before it was actually 

published and entered into force. 

 

The sanctions were applied to Rocket Bombs, as well as to Peter Explosive, it was the only 

company involved in arms trade with the Republic of Euroasia. 

 

Investigation regarding Bribery  

 

Throughout 2013, due to anonymous denunciations, the Prosecutor’s Office had investigated the 

National Environment Authority of Oceania for receive pecuniary gratification in order to expedite 

the issuance of environmental licenses. On 21 November 2013, the investigations resulted in 

criminal proceedings against officials, with the President of the Authority, who was in office since 

the introduction of the Environment Act, as the main target. On 1 February 2015, the President 

and other officials were convicted for accepting bribes. 

 

The convicted President of the National Environment Authority named a number of persons, 

including Peter Explosive, from whom he allegedly received bribes and against whom he is willing 

to testify. 

 

ARGUMENTS 

I. JURISDICTION 

 

A. This Tribunal has no jurisdiction ratione personae over the case. 
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1. Claimant is not an investor under Article 1, paragraph 2 of the Ocenia-Euroasia 

Bilateral Investment Treaty (OE-BIT). ‘Investors’ are defined as natural persons who 

are nationals of Euroasia under the OE-BIT. Applicant is a resident of Fairyland, and a 

national of Eastasia at the time he acquired Rocket Bombs LTD. 

 

2. The secession of Fairyland from Eastasia, and its subsequent annexation to Euroasia, 

is invalid under Customary International Law (CIL).1 Secession is the breaking away 

of the territory state from its parent state. Secession may be violent or peaceful. Secession 

is violent when the pre-requisites laid down in Katanga vs Zaire2 are present, such as 

violations of human rights and denial of the right to internal self-determination. None of 

these exist in this case. Here, the Eastasian constitution gives Fairyland exclusive power 

over certain provincial matters. According to the Eastasian Constitution, each province 

may organize a regional referendum pertaining to matters within the exclusive competence 

of that province. 3Also, secession is peaceful when that right is explicitly provided in the 

constitution of the mother state.4 The principle of territorial integrity commands very 

widespread recognition - whether express or tacit - in constitutional law. On the other hand, 

constitutional law just as comprehensively rules out secession or the redrawing of borders. 

This should come as no surprise since that branch of law is the very foundation of the state, 

which might be deprived of one of its constituent parts if such possibilities were provided 

for.5  In this case, Eastasian Constitution does not expressly grant the people of Fairyland 

to secede.  

 

3. The secession of Fairyland is a violation of the par. 2(1) of the Charter of the 

United Nations, in relation to Article 2, par. 4 of the Declaration on Principles of 

International Law concerning Friendly Relations and Co-operation among 

Member Countries. It is a violation of Eastasia’s territorial integrity, protected under 

                                                           
1 Sup. Ct. of Canada 2 S.C.R. 217. 37 I.L.M. 1340 (1998), par. 154. 
2 Katangese Peoples' Congress v. Zaire, African Commission on Human and Peoples' Rights. 
3 Procedural Order No. 2, par. 2.  
4 Opinion on whether the decision taken by the Supreme Court Council of the Autonomous Republic of Crimea in 

Ukraine to organize a referendum on becoming a constituent territory of the Russian Federation or restoring Crimea’s 

1992 Constitution is compatible with constitutional principles.  
5 Ibid.  
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international law. Eastasia foresees Fairyland as inseparable constituent part of it. This 

does not mean [however] that the notion of self-determination would be alien to6 

Eastasian constitutional law. However, self-determination is understood primarily as 

internal self-determination within the framework of the existing borders and not as 

external self-determination through secession.7 

 

4. The secession of Fairyland is invalid because it is contrary to Eastasia’s 

Constitution. Under CIL, for secession to be valid, the parent state must provide a right 

and the procedures for secession. The constitution of Eastasia is silent on the right of 

its people to secession. Thus, the vote for secession by the inhabitants of Fairyland is 

void. 

 

5. At any rate, the annexation by Euroasia of Fairyland is invalid because of the use 

of force.  Article 2, par. 4 of the UN charter8 states that all members shall refrain from 

the threat or use of force against the territorial integrity or political independence of 

any state. Use of force is defined as the used of armed attack to violate the territorial 

integrity of another state. The judgment in the Oil Platforms Case named yet another 

requirement for an attack to qualify as armed attack in the sense of Art. 51 UN Charter. 

The Court found that the attack must be undertaken with the ‘specific intention of 

harming’. 9On 1 March 2014, the armed forces of Euroasia entered the territory of 

Fairyland10 even when there is no intention on the part of Eastasia to retaliate. In fact, 

it was bloodless and rather peaceful as Eastasia did not send any armed forces to protect 

its territory11. Hence, there was intention to harm on the part of Euroasia as there was 

no indication of Eastasia’s intention to retaliate. In totality, Claimant cannot have 

acquired Euroasian nationality because of the illegal secession and annexation by 

                                                           
6 Ibid.  
7 Ibid.  
8 Charter of the United Nations, art. 2, par. 4. 
9 Armed Attack, Karl Zemanek.  

10 Uncontested Facts, par. 14.  
11 Ibid. 
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Euroasia of Fairyland due to the principle of ex injuria jus non oritur or legal acts 

cannot be derived from illegal actions.  

 

6. In any event, if this tribunal finds that the secession of Fairyland is valid, the Claimant 

still cannot be considered a national of Euroasia. In Nottebohm case12, it stated that 

nationality is within the domestic jurisdiction of a state. On 1 March 2014 Euroasia 

introduced an amendment to its Citizenship Act, which allowed all residents of Fairyland 

to apply for Euroasian nationality. However, the Citizenship Act does not allow Euroasian 

nationals to possess dual nationality. 13In this case, we must refer to the local laws of 

Euroasia. The citizenship act of Euroasia prohibits its nationals to have dual nationality. 

Eastasia has yet to renounce Claimant’s Eastasian nationality. Therefore, claimant is 

excluded from being a national of Euroasia because he still holds Eastasian nationality.  

 

 

B. This Tribunal does not have jurisdiction ratione materiae over the case 

 

7. Claimant failed to comply with the investment dispute procedures in Article 9, par. 1 

and 2 of the Euroasia BIT. Article 9.1 of the BIT provides for 2 requisites for the 

procedural steps before recourse to international tribunal is made. One is amicable 

settlement, and two is exhaustion of local remedies.  The tribunal in Int’l Research v 

Lufthansa14stated that arbitration cannot be commenced until pre-arbitral steps are fulfilled 

because they are a condition precedent. In this case, Claimant’s non-compliance with 

amicable settlement of the BIT is fatal since the BIT represents the sovereign acts of the 

states to bind themselves to the procedures of the treaty. Therefore, non-compliance with 

pre-arbitral step deprives this tribunal of its jurisdiction to hear the case.  

 

                                                           
12 Nottebohm (Liechtenstein v. Guatemala). 
13 Procedural Order No. 2, par. 4.  
14 International Research Corp PLC v. Lufthansa Systems Asia Pacific Pte Ltd and another.  
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8. Also, exhaustion of local remedies is a longstanding rule of customary international 

law. In Wintershall v. Argentina 15 , it stated that prior recourse to local court is 

fundamentally a jurisdictional clause and not a mere procedural provision.”  John Dugard, 

a Special Rapporteur of International Law Commission, provided the exceptions to this 

principle, which include: first, local remedies are futile; second, respondent state waives 

the right to exhaust local remedies; and third, respondent state prevents claimant from 

accessing institutions that provide local remedies. However, none of these are applicable 

in this case because first, local remedies are not futile since there is no evidence that local 

courts of Oceania are incompetent to grant an adequate remedy to claimant; second, 

Respondent has not waive the requirement of exhaustion of local remedies; and Third, 

Respondent has not prevented claimant from accessing institutions that provide local 

remedies.”16 Therefore, the tribunal cannot have jurisdiction ratione materiae in this case 

before the condition precedent is fulfilled. 

 

C. The Most Favored Nation (MFN) clause in article 3 of the Euroasia BIT cannot be 

used to invoke article 8 of the Eastasia BIT. 

 

9. The MFN clause should be interpreted based on article 31 of the Vienna 

Convention on the Law of Treaties (VCLT). Article 31 states that a treaty shall be 

interpreted in good faith, and with ordinary meaning in light of its object and purpose. 

The MFN clause in the OE-BIT does not incorporate dispute settlement provisions. 

Unless the contracting parties intended to incorporate them, the MFN clause is limited 

only to substantive rules for the protection of investment. 

 

The MFN clause of the Euroasia BIT only covers investment matters clearly and 

expressly referred to. Under the principle of ejusdem generis, an MFN clause only 

                                                           
15 Wintershall Aktiengesellschaft v. Argentine Republic.  
16Investor-State Arbitration, Christopher Dugan, Don Wallace Jr, Noah D. Rubins, Borzu Sabahi 

8 

http://oxia.ouplaw.com/view/10.1093/law:iic/9780379215441.book.1/law-iic-9780379215441-chapter-13#law-iic-9780379215441-note-1275


 
 

attracts matters belonging to the same subject matter to which the clause relates.17 The 

tribunal also in Wintershall vs. Argentina18 held that the phrase investment related 

activities used in the BITs refer generally to substantive rights of his business in the 

territory of the host state rather than to procedural rights such as the settlement of 

disputes between the investors and the host state. In this case, it cannot be construed as 

a grant of a more favorable treatment of procedural matters in Article 8 of the Eastasia 

BIT. Therefore, the MFN clause cannot be invoked to bypass dispute settlement 

provisions of the BIT. 

10. The MFN clause does not apply to procedural provisions in a BIT. Under CIL19, 

the MFN clause applies only to substantive provisions. Assuming that the MFN clause 

applies to all matters covered by the treaty, still the scope of MFN clause is limited 

only to substantive rules for the protection of the investment.  

 

II. MERITS 

 

A. Claimant doesn’t have a protected investment. 

 

11. The Investments are not protected under Article 1.1 of the Eastasia BIT because 

Claimant violated the clean hands doctrine. Investments should be made in 

accordance with the laws and regulations of the host State.20 Hence, the BIT does not 

protect investments that are tainted by an illegal activity.21 Claimant currently has a 

criminal action pending against him for bribery in connection with the acquisition of 

the license to produce arms in 1998. This is an indication that the investments he made 

were tainted with illegality and hence, were not accorded protection under the BIT.  

 

                                                           
17  OECD Working Papers on International Investment, 2004/02 available at: 

http://dx.doi.org/10.1787/518757021651 
18 Ibid. to par. 16.  
19 Berschader v. Russian Federation, SCC Case No. 080/2004, par. 179 
20 Art.1.1 Eastasia BIT, p.46 
21 Salini Construttori S.p.A v. Kingdom of Morocco, ICSID Case No. ARB/00/4 
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12. There is clear and convincing evidence that Claimant’s acquisition of 

environmental license is tainted with illegality. Claimant’s conviction in domestic 

courts is not necessary for the tribunal to sustain the allegation of corruption in arbitral 

proceedings. Only the minimum quantum of evidence is necessary. 22   First, the 

Claimant acquired the license without meeting the environmental requirements,23 in 

violation of Respondent’s domestic laws. To obtain an environmental license 

approving the commencement of arms production, an arms producer in Oceania must 

fulfil a number of conditions under its Environment Act 1996.24  Arms production may 

not be commenced before an arms producer obtains an environmental license. 25 On 23 

December 1998, Peter Explosive met with representatives of the Ministry of the 

National Defence, including the Minister himself, John Defenceless.  On that day, they 

concluded a contract for the arms production, effective as of 1 January 1999. 26As soon 

as Rocket Bombs received the advance, its arms production was commenced. 27 As the 

business became increasingly profitable, Peter Explosive started to modernise the 

production line and to adjust it to the requirements set forth in the Environment Act 

1996.  The production line only fully complied with the legal requirements in Oceania 

by 1 January 2014. 28The Claimant obtained the license in 1998 but he was only able 

to comply with the requirements in 2014 or 16 years after.  Hence, by resuming the 

production of arms without first complying with the requirements of the law, the 

Claimant violated the Respondent’s domestic laws. 

 

13. Moreover, when the Claimant bought the company in 1998 it was not operating because 

it lost its environmental license in 1997. To make use of his business the Claimant 

needed to obtain such license immediately. The problem was, the requirements under 

the Respondent’s Environment Act of 1996 were very expensive and that the Claimant 

lacked financial resources to comply. Aside from that, the procedure to obtain the 

                                                           
22 Dadras v. Iran, Case No. 214, Chamber three, Order of June 20,1986. 
23 Uncontested Facts, par. 19. 
24 Procedural Order No. 2, par. 1.  
25 Ibid.  
26 Uncontested Facts, par. 9.  
27 Uncontested Facts, par. 11.  
28 Uncontested Facts, par. 13.  
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license from the NEAO is very long and time consuming. These were the reasons why 

Peter decided to have a private meeting with the president and surprisingly after that; 

he got the license in less than a month. Nobody knows what exactly happened during 

the meeting. It was only until the President of NEAO was convicted of accepting bribes 

in 2015 where he named a number of persons, including the Claimant from whom he 

received bribes. The foregoing circumstances substantiated the Respondent’s 

allegation of corruption by clear and convincing evidence against the Claimant.  

 

14. The Claimant cannot claim protection under the BIT for violating the Clean Hand 

Doctrine. Considering the circumstances in which the Claimant secured an 

environmental license as well as the testimony of the convicted President, the required 

quantum of evidence to hold the claimant guilty of corruption is present in this dispute. 

The claimant cannot claim then any substantive protection of the Eastasia BIT because 

his investment is contaminated with illegality in violation of the Clean Hands Doctrine. 

 

15. There was no involvement or acquiescence by Respondent that would negate the 

application of the doctrine. The General Prosecutors Office proceeded to convict the 

President of the National Environment Authority of Oceania for the crime of bribery.29 

 

B. Claimant’s investment was not expropriated by the Respondent. 

 

16. The Claimant’s claim that there was indirect expropriation is a misguided claim. 

As applied by the Tribunals of Pope & Talbot v. Canada, Tecmed v. United Mexican 

States, CMS Gas Transmission Company v. Argentina and by numerous tribunals in 

Expropriation cases, indirect expropriation occurs only when there is: 

a. Substantial deprivation of economic use and enjoyment of the 

investment 

b. If the state’s action was not reasonably predictable to the investor. 

                                                           
29 Procedural Order No. 2, par. 5.  

11 



 
 

To determine whether there is substantial deprivation, the decisive point (according to 

the cases of Antoine Goetz and Others v. Republic of Burundi ICSID Reports 5, paras 

59, 124, and Oil Fields of Texas, Inc. v. The Government of the Islamic Republic of 

Iran, IUSCTR 308 par 43) is the destruction of the capability to make use of the 

investment in an economic sense and that the deprivation must be permanent.  

 

In this case the Executive Order only affects the specific transaction particularly the 

contract of Rocket Bombs Ltd with the Ministry of Defence of Euroasia and not the 

entire investment. In fact, Procedural Order No. 2, par. 7, on page 56 of the Record, 

provides that, after the declaration, the President may: 

 

a. block transactions and  

b. freeze assets to cope with the threat.  

 

Clearly, The EO did not completely deprived the Claimant of its profit making ability for 

he can still look for new clients to further his business. Also the effect of the EO to 

Claimant’s investment is by no means permanent because as soon as the illegal 

annexation issue is settled there will be no reason for the Respondent to imposed the 

sanction. 

 

17. With regard to the predictability of the State’s action, Claimant may not invoke legitimate 

expectation that the Respondent will not issue policies that would incidentally affect his 

investment in times of unusual threat in international community.  

 

18. In the unlikely event that this tribunal finds that respondent has possibly violated 

Art 3.1 of the BIT, it would still be exempt from responsibility. The actions of the 

respondent were undertaken to maintain national and international security and therefore 

falls under the scope of Art 9 of the BIT or the essential security interest clause and in 

any event under the state of necessity under Art 25 of ILC which reflects customs. 
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19. Issuance of the E.O. is justified under the Essential Security Interest Clause or Art. 9 

of the Eastasia BIT.30 The introduction of sanctions against investors contributing to the 

situation in Eastasia is a legitimate response to a serious violation of a preemptory norm 

by the Government of the Eurosia. The annexation of Fairyland and the threat of use of 

force in Eastasia threaten peace, security, stability, sovereignty, and territorial integrity. 

 

Art. 9 of the Eastasia BIT provides that “Nothing in the Agreement shall be construed to 

prevent either Contracting Party from taking measures to fulfil its obligations with respect 

to the maintenance of international peace or security”.  

 

It is international security that the respondent is protecting in the present dispute. In fact, 

there is already a threat to national and/or international security when the annexation of 

Fairyland by Euroasia divided the international community into two camps. One camp was 

outraged and declared that the annexation was unlawful under public international law. 31 

To respond to this situation, the President of the Republic of Oceania, declared the 

existence of threat by the virtue of his authority under the International Emergency 

Economic Powers Act of 1992 and issued the Executive Order.  

20. Also, when Euroasia sent armed forces in territory of Eastasia the weapon being carried by 

these armed men are those produced and manufactured in the territory of the Respondent. 

This is what exactly the EO tries to stop. The facts show that before the Euroasian armed 

forces entered Fairyland, in February 2014, Peter Explosive on behalf of Rocket Bombs 

started negotiations with John Defenceless, still the Minister of the National Defence, for 

the conclusion a new contract for arms production. 32It was on 28 February 2014, that they 

concluded a contract. The Claimant is the only company that produces arms for Euroasia, 

hence these arms that the Claimant produces are exactly what the Respondent used in its 

military intervention in Fairyland.  

 

                                                           
30 Oceania-Eastasia BIT, Art. 9. 
31 Uncontested Facts, par. 16.  
32 Uncontested Facts, par. 15.  
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Allowing then an entity under the Respondent’s sovereignty to contribute in any way to 

the situation in Eastasia will be in violation the Respondent’s our obligation under 

international law (article 40 and 41 of the ILC Articles on State Responsibility) not to 

recognize an unlawful situation and to provide aid and assistance that would imply such 

recognition. 

 

21. In the alternative, Respondent’s actions are justified based on the defense of 

necessity.33 The measures taken by the Respondent falls under Art 25 of the ILC or the 

defense of necessity which exempts it from treaty obligation pursuant to the only means 

policy under the said provision. Here, there is no evidence in the record that the Respondent 

contributed to the crisis resulting in the state of necessity. In this circumstance, the issuance 

of EO was the only means to respond to the crisis because if the Respondent allowed the 

entities under its sovereignty to contribute in any way to the situation in Eastasia, it will 

result to a serious threat of its internal peace and economic relations. Moreover, it cannot 

be said that any other State’s rights were seriously impaired by the measures taken. 

 

C. No damages should be awarded to Claimant because rules for contributory fault 

apply.34  

 

22. Claimant’s claim for compensation is void because it was his acts and negligence that 

proximately caused the damage to his investment. The concept of Contributory fault 

found under ART 39 of Articles on Responsibility of States for Internationally Wrongful 

Acts (ARSIWA) which addresses consequences of blamable conduct of an injured party 

by a wrongful act is applicable in this case. The three essential requirements for its 

application are present in this dispute. 

 

23. First, there is an existence of internationally wrongful act of the state when the Respondent 

allegedly expropriated the investment of the Claimant violating the Eastasia BIT. 

                                                           
33 Art. 25 ILC. 
34 Art 39 of the ILC Draft Articles. 
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24. Second, it was the Claimant’s negligence or wilful misconduct which directly and 

proximately caused the damage to his investment. Claimant was aware that the President 

is about to issue the E.O considering the wide media coverage on its preparation before it 

was actually published and entered into force however the claimant still chose to renew his 

contract with Euroasia and continued to supply weapons to the latter.  

 

25. Third, there is a causal link between that blameable conduct and the injury suffered by the 

claimant because his decision to renew the contract led to the imposition of sanctions upon 

Rocket Bombs Ltd which resulted in the deterioration of the Company’s Financial 

Situation. If the only the Claimant refused to renew the contract with Euroasia until the 

issue on illegal annexation be settled then his investment would be affected by the sanctions. 

 

REQUEST FOR RELIEF 

 

26. For the aforementioned reasons, Respondent respectfully asks the Tribunal to find 

that: 

a. The Arbitral Tribunal has no jurisdiction over the case at hand under the Agreement 

between the Republic of Oceania and the Republic of Euroasia for the Promotion and 

Reciprocal Protection of Investments dated 1 January 1995; or  

b. the Most Favored Nation (MFN) clause in article 3 of the Euroasia BIT cannot be used 

to invoke article 8 of the Eastasia BIT. 

27. If the Tribunal finds that it has jurisdiction, Respondent asks the Tribunal to 

conclude that: 

a. the Claimant’s investment is not protected under the BIT, since the Claimant breached 

the ‘clean hands’ doctrine in connection with its investment; or 

b. the Claimant’s investment was not expropriated by the Respondent; and 

c.  even if there was expropriation, its actions are exempt under the BIT’s essential 

security provision or the customary international law defense of necessity; and 

d. the Claimant contributed to the damage suffered by its investment. 
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