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2 Born  Born G., Šćekić M. Pre-Arbitration Procedural 

Requirements “A Dismal Swamp” at David D. Caron (ed.) 

Practicing Virtue: Inside International Arbitration. Oxford 

University Press (2015) 

3 Bowett D.W Bowett. Estoppel before International Tribunals and 

its Relation to Acquiescence, British Yearbook of 

International Law, Vol. 33 (1957) 

4 Brownlie  Brownlie, I. (1990). Principles of public international law. 

Oxford: Clarendon Press. 

5 Cheng  Cheng B. General Principles of Law as Applied by 

International Courts and Tribunals. Cambridge: 

Cambridge University Press  

6 Crawford Crawford J. Brownlie‘s Principles of Public International 

Law, 8th edn, OUP (2012)  

7 CUSU CUSU (Cambridge University Students’ Union) (2014). 

Ethical Investment Campaigning Explained. Available at: 

URL: http://www.cusu.co.uk/get-



TEAM BADAWI 

 viii 

involved/representation/part-time-executive/ethical-

affairs-team 

8 Dire Tladi Tladi D. Sustainable Development in International Law: 

An Analysis of Key Enviroeconomic Instruments (2007) 

9 Dolzer & Schreuer  Dolzer, R., & Schreuer, C. (2008). Principles of 

international investment law. Oxford: Oxford University 

Press. 

10 Douglas Douglas Z. The international law of investment claims. 

Cambridge: Cambridge University Press, 2009. 

11 Douglas on MFN Douglas Z. The MFN Clause in Investment Arbitration: 

Treaty Interpretation off the Rails, Jnl of International 

Dispute Settlement, Vol. 2, No. 1 (2011) 

12 Dumberry Dumberry P. State of Confusion: The Doctrine of ‘Clean 

Hands’ in Investment Arbitration After the Yukos Award, 

The Journal of World Investment & Trade, pp. 229-259 

(2016) 

13 Handl Handl G. The legal mandate of multilateral development 

banks as agents for change towards sustainable 

development, American Journal of International (1998) 

14 ICSID Commentary Shreuer C.H. The ICSID Convention: a commentary, 2 ed. 

Cambridge: Cambridge University Press, 2009.  

15 Khvalei Khvalei V. Standards of Proof for Allegations of 

Corruption in International Arbitration, Dossier XIII of 

the ICC Institute of World Business Law (2015) 

16 Kinsella Kinsella N.S., Rubins N. International investment, 

Political Risk and Dispute Resolution: a Practioner’s 

Guide. New York: Oceana Publications Inc., 2005. 



TEAM BADAWI 

 ix 

17 Kreindler Kreindler R. Corruption in International Investment 

Arbitration: Jurisdiction and the Unclean Hands Doctrine, 

in Kaj Hober, Annette Magnusson and Marie Öhrström 

(eds), Between East and West: Essays in Honour of Ulf 

Franke (Juris Publishing 2010) 

18 Llamzon and Sinclair Llamzon A., Sinclair A. Investor Wrongdoing in 

Investment Arbitration: Standards Governing Issues of 

Corruption, Fraud, Misrepresentation and Other Investor 

Misconduct, in Albert Jan van den Berg (ed), Legitimacy: 

Myths, Realities, Challenges (18 ICCA Congress, Kluwer 

2015)  

19 Mackenzie Mackenzie R., Sands P. International Courts and 

Tribunals and the Independence of the International 

Judge, Harv. Int’l L.J, Vol. 44, №1 (2003) 

20 Moloo and Khachaturian Moloo R., Khachaturian A. The Compliance with the Law 

Requirement in International Law (2010) in Fordham Intl 

L J 1485 

21 Newcombe  Newcombe A (2005). The boundaries of regulatory 

expropriation in international law. ICSID Review: 

Foreign Investment Law Journal. 20(1):1–57. 

22 Newcombe and Marcoux Newcombe A., Marcoux J-M., Talaat H. M. Al-Warraq v 

Republic of Indonesia: Imposing International Obligations 

on Foreign Investors, 30(3) ICSID Rev 525–532 (2015) 

23 Potesta Potesta M. Legitimate Expectations in Investment Law: 

Understanding the Roots and Limits of a Controversial 

Concept, 28 ICSID REV. FOREIGN INVESTMENT L.J. 

102 (2013). 



TEAM BADAWI 

 x 

24 Ruff Ruff D. Local Remedy First: ICSID and the Kiliç decision, 

Int arb report, 37 (2013)  

25 Sabahi  Sabahi B. (2011) Compensation and Restitution in 

Investor-State Arbitration. Oxford: Oxford University 

Press. 

26 Sadowski Sadowski W. Yukos and Contributory Fault, Transnational 

Dispute Management (2014). 

27 Schwebel S. Schwebel. Clean Hands in the Court, Stud Transnatl 

Leg Poly (1999) 

28 Shaw Shaw M. International law, 6th ed. Cambridge: Cambridge 

University Press (2008). 

29 Sinclair Sinclair I. Estoppel and Acquiescence, Fifty Years of the 

International Court of Justice: Essays in Honour of Sir 

Robert Jennings. Cambridge: Cambridge University Press 

(2007) 

30 Sornarajah  Sornarajah, M. (1994). The international law on foreign 

investment. Cambridge: Cambridge University Press, 

Grotius Publications. 

31 Stearman Stearman, Kaye (2014). Investing in the Arms Trade – Is It 

Ethical? Policy Review. Available at: URL: 

http://www.policyreview.eu/investing-in-the-arms-trade-

is-it-ethical/ 

32 Weis Weis P. Nationality and Statelessness in international law. 

Leiden: BRILL, 1979. 

33 Weston  Weston B. (1976). Constructive takings under 

international law: a modest foray into the problem of 

creeping expropriation. Virginia Journal of International 

Law. 16: 103–175. 



TEAM BADAWI 

 xi 

34 Wirth M. Wirth, Production of Documents and Fraud in 

International Arbitration, Dossier of the ICC Institute of 

World Business Law: Written Evidence and Discovery in 

International Arbitration: New Issues and Tendencies 

(2009) 

35 Wortley  Wortley B. (1959). Expropriation in Public International 

Law. Cambridge: Cambridge University Press.  

  

Case law 

No. Abbreviation Full citation 

1 ADC  ADC Affiliate Limited and ADC & ADMC Management 

Limited v. The Republic of Hungary, ICSID Case No. 

ARB/03/16, Final Award, 2 October 2006 

2 Anderson Anderson et al. v. Republic of Costa Rica, ICSID Case No. 

ARB (AF)/07/3, Award (May 19, 2010). 

3 Anzilotti’s Dissenting 

Opinion in the Eastern 

Greenland 

Legal Status of Eastern Greenland (Norway v. Denmark), 

Judgement, 1933 (dissenting opinion of Judge Anzilotti) 

PCIJ Rep Series A/B No. 53. 

4 Anzilotti’s Individual 

Opinion in the Meuse 

The Diversion of Water from the Meuse (Netherlands v. 

Belgium), Judgment, 28 June 1937 (Individual Opinion of 

Judge Anzilotti) PCIJ Series A/B No. 70. 

5 Armed Activities on the 

Territory of the Congo 

Armed Activities on the Territory of the Congo 

(Democratic Republic of the Congo v. Uganda), Judgment, 

19 December 2005 I.C.J. 

6 Bollecker Bollecker-Stern B. Le prejudice dans la théorie de la 

responsibilité internationale. Paris: Pedone, 1973. 

7 Burlington Burlington Resources Inc. v. Republic of Ecuador, ICSID 

Case No. ARB/08/5, Decision on Jurisdiction (June 2, 

2010) 



TEAM BADAWI 

 xii 

8 Cement  Middle East Cement Shipping and Handling Co. S.A. v. 

Arab Republic of Egypt, ICSID Case No. ARB/99/6, 

Award (April 12, 2002) 

9 Champion Trading Champion Trading Company, Ameritrade International, 

Inc. v. Arab Republic of Egypt, ICSID Case No.ARB/02/9, 

Decision on Jurisdiction (October 21, 2003) 

10 CME CME Czech Republic B.V. v. The Czech Republic, 

UNCITRAL, Partial award (September 13, 2001) 

11 CMS CMS Gas Transmission Company v. The Republic of 

Argentina, Case no. ARB/01/8, Decision of the Tribunal 

on Objections to Jurisdiction, 17 July 2003 

12 Continental Casualty Continental Casualty Co. v. Argentine Republic, ICSID 

Case No. ARB/03/9 (Sept. 5, 2008). 

13 Dadras Dadras International, et al. and The Islamic Republic of 

Iran, et al., Award No. 567-213/215-3 (November 7, 1995) 

14 Dissenting opinion of 

Judge ad hoc Van den 

Wyngaert in the Arrest 

Warrant 

Arrest Warrant of 11 April 2000 (Democratic Republic of 

the Congo v Belgium), Judgment, 14 February 2002 

(dissenting opinion of Judge ad hoc Van den Wyngaert) 

I.C.J. 

15 Dissenting opinion of 

Judge Morozov in the 

Tehran Hostages 

United States Diplomatic and Consular Staff in Tehran 

(United States of America v. Iran), Judgement, 24 May 

1980 (dissenting opinion of Judge Morozov) I.C.J. 

16 Dissenting opinion of 

Judge Schwebel in the 

Nicaragua case 

Military and Paramilitary Activities in and against 

Nicaragua (Nicaragua v United States), Judgement, 27 

June 1986 (dissenting opinion of Judge Schwebel) I.C.J. 

17 Enron Enron Corporation and Ponderosa Assets, L.P. v. 

Argentine Republic, ICSID, Case No. ARB/01/3, Decision 

on Jurisdiction (January 14, 2004) 



TEAM BADAWI 

 xiii 

18 Feldman Feldman Karpa v. United Mexican States, ICSID Case No. 

ARB(AF)/99/1,Award (Dec. 16, 2002). 

19 Fluor Fluor Enterprises, Inc. v. Solutia Inc., U.S. District Court 

for the Southern District of Texas, 147 F. Supp. 2d 648 

(May 18, 2001) 

20 Fraport Fraport AG Frankfurt Airport Services Worldwide v. The 

Republic of the Philippines, ICSID Case No. ARB/03/25, 

Award (August 16, 2007) 

21 Gabčíkovo-Nagymaros Gabčíkovo-Nagymaros Project (Hungary v. Slovakia), 

Judgment, 25 September 1997 I.C.J. 

22 Gallo Vito G. Gallo v. Canada, PCA-UNCITRAL Arbitration 

Rules, PCA Case No. 55798, Award (Sep. 15, 2011)  

23 GAMI  GAMI Investments, Inc. v. The Government of the United 

Mexican States, UNCITRAL, Final Award, 15 November 

2004 

24 Germany v. Poland Certain German interests in Polish Upper Silesia, Germany 

v. Poland, ICJ, Judgment (May 25 1926) 

25 Guaracachi Guaracachi America, Inc. and Rurelec PLC v. The 

Plurinational State of Bolivia, UNCITRAL, PCA Case No. 

2011-17, Award (January 31, 2014) 

26 Gulf of Maine Delimitation of the Maritime Boundary in the Gulf of 

Maine Area (Canada v. United States of America), 

Judgment, 12 October 1984, I.C.J. 

27 Hamester Gustav F. W. Hamester GmbH & Co KG v. Republic of 

Ghana, ICSID Case No. ARB/07/24, Award (June 18, 

2010) 



TEAM BADAWI 

 xiv 

28 HIM Portland HIM Portland, LLC v. Devito Builders, Inc., U.S. District 

Court for the District of Maine, 211 F. Supp. 2d 230 (July 

26, 2002) 

29 Hochtief Hochtief AG v. The Argentine Republic, ICSID Case No. 

ARB/07/31, Decision on Jurisdiction (October 24, 2011) 

30 ICS ICS Inspection and Control Services Limited (United 

Kingdom) v. The Republic of Argentina, UNCITRAL, 

PCA Case No. 2010-9, Award on Jurisdiction (February 

10, 2012) 

31 Impregilo Impregilo S.p.A. v. Argentine Republic, ICSID Case No. 

ARB/07/17, Award (June 21, 2011) 

32 Inceysa Inceysa Vallisoletana, SL v. El Salvador, ICSID Case No 

ARB/03/26, Award (August 2, 2006) 

33 ITT  ITT Industries, Inc. v. Iran et al., Award, 26 May 1983, 2 

Iran-United States Claims Tribunal Reports 348 

34 Judge Hudson’s 

Individual Opinion 

The Diversion of Water from the Meuse (Netherlands v. 

Belgium), Judgment, 28 June 1937 (Individual Opinion of 

Judge Hudson) PCIJ Series A/B No. 70. 

35 Kardassopoulos Ioannis Kardassopoulos v. The Republic of Georgia, 

ICSID Case No. ARB/05/18, Decision on Jurisdiction 

(July 6, 2007) 

36 Kiliç Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi Ve Ticaret Anonim 

Şirketi v. Turkmenistan, ICSID Case No. ARB/10/1, 

Award (July 2, 2013) 

37 Kling Lillie S. Kling (USA) v. Mexico, Award, reprinted in 

Reports on International Arbitral Awards (2006), Vol. IV 

(October 8, 1930) 



TEAM BADAWI 

 xv 

38 LG&E LG&E Energy Corp., LG&E Capital Corp., and LG&E 

International, Inc. v. Argentine Republic, ICSID Case No. 

ARB/02/1, Decision on liability, 3 October 2006 

39 Maffezini Emilio Agustín Maffezini v. Spain, ICSID Case 

No.ARB/97/7, Decision of the Tribunal on Objections to 

Jurisdiction (January 25, 2000) 

40 Metal-Tech Metal-Tech Ltd v. Uzbekistan, ICSID Case No ARB/10/3, 

Award (October 4, 2013) 

41 Methanex Methanex Corporation v. United States of America, 

UNCITRAL, Partial award (August 7, 2002) 

42 MTD MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic 

of Chile, ICSID Case No. ARB/01/7, Decision on 

Annulment (March 21, 2007) 

43 Murphy Murphy Exploration and Production Company 

International v. Republic of Ecuador, ICSID Case No. 

ARB/08/4, Award on Jurisdiction (December 15, 2010) 

44 National Grid National Grid plc v. The Argentine Republic, UNCITRAL, 

Decision on Jurisdiction (June 20, 2006) 

45 Neer   LFH Neer and Pauline Neer v Mexico (US v Mexico) 

(1926) 4 RIAA 60 

46 Nicaragua Military and Paramilitary Activities in and against 

Nicaragua (Nicaragua v. United States of America), 

Judgment, 27 June 1986 I.C.J. 

47 Niko Resources Niko Resources (Bangladesh) Ltd. v. Bangladesh 

Petroleum Exploration & Production Company Limited 

and Bangladesh Oil Gas and Mineral Corporation, ICSID 

Case No. ARB/10/18, Decision on Jurisdiction (August 19, 

2013) 

48 North Sea Continental 

Shelf 

North Sea Continental Shelf (Federal Republic of 

Germany v. Denmark and Federal Republic of Germany v. 

the Netherlands), Judgment, 20 February 1969 I.C.J. 



TEAM BADAWI 

 xvi 

49 Nottebohm Nottebohm (Liechtenstein v. Guatemala), Judgment, 6 

April 1955 I.C.J. 

50 Occidental Occidental Petroleum Corporation and Occidental 

Exploration and Production Company v. The Republic of 

Ecuador, ICSID Case No. ARB/06/11, Award (October 5, 

2012) 

51 Pan American v. 

Argentine 

Pan American Energy LLC and BP Argentina Exploration 

Company v. The Argentine Republic, ICSID Case No. 

ARB/ 03 /13, Decision on Preliminary Objections (July 27,  

2006) 

52 Philip Morris Philip Morris Brands Sàrl, Philip Morris Products S.A. and 
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STATEMENT OF FACTS 

 

Parties to the dispute  

1. Claimant, Peter Explosive, is the investor and resident of Fairyland, represented by Marcella 

Mine, Mine &Associates. Peter Explosive has acquired 100% of the shares of the Oceanian 

company “Rocket Bombs Ltd.” in February 1998, and became it's president and sole board 

member by March 1998.  

2. Respondent, the Republic of Oceania, is represented by the Nikola Vujtović, Vujtović 

&Todorov  

Eastasia BIT 

3. The Agreement between the Republic of Oceania and the Republic of Eastasia for the 

Promotion and Reciprocal Protection of Investments dated 1 January 1992, which entered into 

force on 1 April 1993 (hereinafter – “Eastasia BIT”) contained standard clauses of protection 

such as full protection and security, expropriation, compensation for losses. Eastasia BIT 

stipulates legality clause. Settlement of Disputes between Investors and Contracting Parties 

contains obligatory requirement to try to solve disputes amicably prior to arbitration. 

Euroasia BIT 

4. The Agreement between the Republic of Oceania and the Republic of Euroasia for the 

Promotion and Reciprocal Protection of Investments dated 1 January 1992, which entered into 

force on 23 October 1995 (hereinafter – “Euroasia BIT”) contained standard clauses of 

protection such as national and most-favored nation treatment, fair and equitable treatment, full 

protection and security, expropriation and compensation for losses. Settlement of Disputes 

between Investors and Contracting Parties contains several pre-arbitral steps. 

Acquisition of the Environmental License  

5. In November 1997 arms producer, The Rocket Bombs Ltd, lost compulsory environmental 

license that provided the approval of the arms production in the territory of Oceania and became 

a decrepit enterprise. 
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6. In July 1998 Claimant managed to have a private meeting about subsidy application with the 

President of the National Environment Authority of Respondent (Oceania) due to lack of 

financial resources to support the adjustment of Rocket Bombs’ production line.  

7. The circumstances in which this meeting took place, cast a serious shadow over the legality of 

the investment. Nevertheless, on 23 July 1998 the National Environment Authority issued an 

environmental license approving the commencement of arms production by Rocket Bomb.  On 

3 August 1998, the Ministry of Environment of Oceania denied the request of Rocket Bombs 

for the subsidy. 

8. In September 1998 Claimant concluded a contract for the arms production with the Minister of 

National Defense of Euroasia: Rocket Bombs was obliged to deliver the ordered weapons in 

five installments: one instalment every 3 years and an advance payment.  

Referendum 

9. Historically, the region of Fairyland has been a part of Republic of Euroasia. Hundred years 

ago the province found itself within Eastasian territory.  

10. On 1 November 2013, the residents of Fairyland, region of Eastasia and historically the part of 

Euroasia, have held the referendum, resulting in decision to reunite with Euroasia. The national 

government of Eastasia declared that the referendum was unlawful and had no effect on the 

shape of the Eastasian territory.  

11. On 28 March 2014, Eastasia declared the annexation to be illegal and in the light of the public 

international law, on 1 April 2014, it sent a notification to Euroasia, breaking off diplomatic 

relations between the two countries. Oceania also declared that the annexation was unlawful 

under public international law.  

Consequences of Executive Order entering into force  

12. Reunification was not recognized by Oceania that imposed sanctions embodied in Executive 

Order of 1 May 2014 on blocking property of persons contributing to the situation in The 

Republic of Eastasia (hereafter – Executive Order) on all enterprises of Oceania, who had 

contracts with Euroasian Government authorities as part of an international response to 

condemn an illegal act of annexation of Fairyland by Euroasia.  
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13. Claimant continued supply of weapons to Euroasia even after he should have known of 

Euroasia’s intention to incorporate Fairyland into its territory by direct military intervention. It 

was the only Claimant’s behavior, which led to the imposition of sanctions upon Rocket Bombs 

Ltd, which resulted in the deterioration in the company’s financial situation. 

Criminal Proceedings  

14. On 21 November 2013, General Prosecutor’s Office investigation resulted in a formal initiation 

of criminal proceedings against the President of the National Environment Authority of 

Oceania. 

15. On 1 February 2015, the President of the National Environment Authority was convicted of 

accepting bribes. He named a number of persons, including Claimant, from whom he allegedly 

received bribes and against whom he is willing to testify.  

16. On 5 May 2015, Peter Explosive was informed that he was under investigation with regard to 

the environmental license obtained on 23 July 1998 for Rocket Bombs.  

17. On 23 June 2015, the General Prosecutor’s Office officially initiated criminal proceedings 

against Peter Explosive. 
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ARGUMENTS ON JURISDICTION 

 

ISSUE I. THE TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE OVER 

THE CLAIMS BROUGHT BEFORE IT BY CLAIMANT UNDER ARTICLE 1(2) OF 

THE EUROASIA BIT 

I. Claimant has only one nationality in accordance with the law of Eastasia  

a) The fact of illegal intervention creates illegal consequences 

18. Respondent states that Euroasian Government blatantly violated fundamental norms of 

international public law in the meaning of article XXV of the Declaration on Principles of 

International Law concerning Friendly Relations and Co-operation among States in accordance 

with the Charter of the UN that declares “No territorial acquisition resulting from the threat or 

use of force shall be recognized as legal.” The same formula can be found in the Declaration 

on Strengthening of International Security adopted by the GA in 1970; the Definition of 

Aggression of 1974: “no territorial acquisition or special advantage resulting from aggression 

is or shall be recognized as lawful.” Furthermore, threat as well as troops with weapons in 

Fairyland is enough for defining unlawful intervention in case.1 

19. Consequences of violation of erga omnes obligations cannot be accepted as legal. After 

unilateral intervention, all activities of Euroasian government are unlawful pursuant to the 

general principle of law ex injuria jus non oritur. 

b) Amendment to the domestic law of Euroasia is not applicable   

20. According to the Euroasia BIT, the term “natural person” shall mean any natural person having 

the nationality of either Contracting Party in accordance with its laws. 

21. Pursuant to article 1 of the Euroasia BIT, the only criterion applicable for determination of 

investor is nationality. Hence, a link to the territory under the Euroasia BIT is irrelevant for the 

present dispute.  

22. However, despite the fact that the law of the country, which nationality is claimed, determines 

an individual nationality in cases of territorial changes, the question of nationality becomes ipso 

                                                                                                                                                                                                                                                                                                             

1 Nicaragua, para. 205. 
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facto a matter of international concern as a subject of international law, at least of two States, 

the acquiring State and the State, whose territory is acquired.2 Therefore, determining the 

territory is crucial for finding out the legality of investor’s nationality in present case. Revealing 

the strong connection between legality of nationality, which Tribunal shall examine through 

evidence under the law of Eastasia,3 and changing the status of territory, Respondent rejects the 

allegation of Claimant to consider investor’s nationality under the Euroasia BIT for the 

following reasons. 

23. Continuing to define nationality in accordance with domestic law of Contracting Party 

Respondent claims that the Tribunal should not apply the domestic law of Euroasia due to the 

fact that it contradicts the very nature of international obligation.  

24. Respondent demonstrates the approach of the PCIJ in the Certain German Interests in Polish 

Upper Silesia case, where it clearly provides that “court is certainly not call upon to interpret 

[domestic] law, but there is nothing to prevent the courts giving judgment on the question 

whether or not, in applying that (domestic) law, State is acting in conformity with its 

international obligation.”4 

25. Respondent defines the Citizenship Act amendment introduced by Euroasian government on 1 

March 2014 as indirect intervention that de facto after direct military intervention aimed at 

destroying the internal policy of Eastasia and contributing the denationalization of Fairyland. It 

has been proven by the fact that the amendment to the Citizenship Act addressed only citizens 

of the occupied territory prior to official declaration of Fairyland’s annexation.  

26. Respondent also submits that the fact that the amendment to the Citizenship Act was introduced 

on the same date that armed forces of Euroasia entered the territory of Fairyland and annexed 

it (1 March 2014) and Claimant was recognized as a national of Euroasia at the same date the 

Euroasia officially declared Fairyland a part of the Euroasian territory (23 March 2014) was not 

accidental. As it was stated in Soufraki case, such a certificate will be given its appropriate 

weight but does not preclude a decision at variance with its contents.5 Respondent does not 

have any appropriate evidences that investor really demonstrated the will to get nationality 

especially under ominous threat in situation of arms intervention.  

                                                                                                                                                                                                                                                                                                             

2 Report on Nationality, p. 8. 
3 Soufraki, para. 96. 
4 Germany v. Poland, p. 3. 
5 ICSID Commentary, p. 865. 
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27. In case where an automatic succession exists, Claimant automatically gets nationality of the 

Aggressor State, Respondent asks to apply the rationae loci test in order to establish non-

applicability of the rules on automatic succession in our case. Investment treaties typically 

protect nationals (investors) of one Contracting Party when realizing investments in the territory 

of the other Contracting Party.6 Recent example of investor-State BIT-based dispute Sanum 

Investments Limited v. Lao Peoples Democratic Republic has shown that in cases, where the 

transfer of territory takes place legally, the Tribunal construed provisions on the BIT to new 

territory supporting promotion of investments. In our case unlawfulness of the transfer of 

territory precludes the use of the automatic nationality succession straight away. 

c) Euroasia is not entitled to grant its nationality in case of illegal annexation  

28. Sovereign States have wide discretion to proclaim who is able to acquire nationality.7 However, 

under international law no one shall be neither arbitrarily deprived of his nationality, nor denied 

the right to change his nationality.8 Without peaceful consent between Euroasia and Eastasia 

the VCST does not apply.9 

29.  Respondent submits that the Draft Articles on Nationality of Natural Persons in relation to the 

Succession of States stipulate that provisions apply only to the effects of a succession of States 

occurring in conformity with international law and, in particular, with the principles of 

international law embodied in the UN Charter, which is not the current case. It can be derived 

from the Articles preparatory work that “it is, obviously, understood that the nationality in 

question can in no circumstances be that of a State which has acted illegally.”10 

30. Furthermore, Claimant failed to make a notification of his renunciation of citizenship in 

compliance with formal requirements of the Eastasian Citizenship Law.11 In order to recognize 

such form of investor’s nationality renunciation would be equal to arbitrary deprivation of 

investor’s nationality that contradicts international law, as well as the law of Eastasia. 

31. If the Tribunal finds jurisdiction by means of determining the investor’s nationality under the 

Euroasia BIT, it will indirectly recognize annexation, whereas even the UN SC, as a last resort 

                                                                                                                                                                                                                                                                                                             

6 Douglas, pp. 284 327 (2009). 
7 Weis, p. 82. 
8 The Universal Declaration of Human Rights, Art. 15. 
9 VCST, Art. 6.  
10 2516th Summary record, p. 293. 
11 Procedural order No. 3, para. 2.  
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for resolving issues of changing territory’s status, did not comment the situation in question.12 

Judicial independence is recognized to be a significant factor in maintaining the credibility and 

legitimacy of international courts and tribunals.13 

32. Respondent asks the Tribunal to respect the independence of the international institution. 

Thereby Respondent submits that there are no legal grounds to recognize Claimant’s nationality 

to be Euroasian. Therefore, Respondent claims that Claimant possesses the only legal 

nationality, and that is the nationality of Eastasia, which means that the Tribunal does not have 

jurisdiction under the Euroasia BIT.  

II. There is no genuine link between Claimant and the State of Euroasia 

33. Respondent further submits that in cases of dual nationality, it is determined that individual can 

have only one effective nationality, which has to be established on a case-by-case analysis of 

the “genuine link” the Claimant holds. There are several basic factors the court has to weigh in 

order to establish the link, among which are birth and family connections.14 Besides, as it is 

prescribed by the Nottebohm test, the person must show the real tie to the new state which 

nationality he/she acquired without the only mercenary interest.15 

34. In the case at hand, the only reason to apply the Euroasia BIT was the absence of legality clause 

in the investment definition prescribed by article 1 of the Eastasia BIT, which was of great 

importance to Claimant.16 Thus, he remains the national of Eastasia whilst the claim was 

brought under the Euroasia BIT, where he fails to comply with the definition of investor.  

35. Besides, Claimant’s grandparents became Eastasian nationals and relinquished their Euroasian 

nationality in 1918, which is about hundred years ago. Peter Explosive’s parents were born on 

the territory of Eastasia and remained Eastasian nationals until their deaths without any 

intention to change their nationality. It is questionable whether the third or fourth foreign born 

generation, which has no ties whatsoever with the country of its forefathers, could still be 

considered to have the nationality of this state.17 

 

                                                                                                                                                                                                                                                                                                             

12 Procedural Order No 2, para. 3. 
13 Mackenzie, p. 1. 
14 Kinsella, p. 408. 
15 Nottebohm 
16 Oceania – Eastasia BIT, Art. 1.  
17 Champion Trading, p. 17. 
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ISSUE II. THE TRIBUNAL DOES NOT HAVE JURISDICTION TO DECIDE THE 

CASE SINCE CLAIMANT FAILED TO COMPLY WITH THE OBLIGATORY PRE-

ARBITRAL STEPS SET FORTH IN ARTICLE 9 OF THE EUROASIA BIT 

I. Claimant is obliged to comply with the amicable consultations provision 

a) The provision is drafted with the obligatory word “shall” 

36. Respondent addresses the question of the mandatory nature of pre-arbitral steps to be complied 

with due to the fact that the Euroasia BIT is applicable without the MFN clause. There is a clear 

rule providing for disputes to be settled in amicable consultations prior to commencing the 

arbitration proceedings.18 Pre-arbitral steps can be of mandatory nature, which has to be 

determined through the wording of the clause. 19 Claimant fails to comply with the pre-arbitral 

step to resolve the dispute, which is drafted with the obligatory word “shall”.  

37. The issue was clearly examined in the case Philip Morris v. Uruguay, where the tribunal pointed 

out that the choice of words is deliberate. The term “if” combined with the mandatory “shall” 

introduces cumulative conditions that must all be satisfied before resort to arbitration.20 As it 

was stated by the Tribunal in the ICS Inspection and Control Services Limited v. The Argentine 

Republic, when considering the UK-Argentine BIT, the words “shall be submitted” leave “no 

ambiguity as to the mandatory character” of the rule, which “cannot be satisfied by anything 

less than what it explicitly calls for”.21 

38. Consent is the cornerstone of investment arbitration; any limitations on it contained in a BIT 

constitute limitations on the scope of the tribunal’s jurisdiction. It is a widely excepted approach 

in international jurisprudence.22 The same ruling was made in Enron Corporation and 

Ponderosa Assets, L.P. v. Argentine Republic, where a failure to comply with negotiation period 

requirement resulted in determination of lack of jurisdiction.23 Respondent submits that this is 

precisely the same situation, which takes place in the current proceedings. 

b) There is a clear provision with regard to the type of the negotiation  

                                                                                                                                                                                                                                                                                                             

18 Oceania – Euroasia BIT, article 9. 
19 Born, p. 231. 
20 Philip Morris, para.33. 
21 ICS, para. 247, 251. 
22 Armed Activities on the Territory of the Congo, para. 88, 126; Enron, para. 88; Burlington, para. 315; Murphy, 

para. 151. 
23 Enron, para. 88. 
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39. Additionally, there is a clear wording to decide the dispute through “amicable consultations” 

instead of simply put a provision “amicably”. Respondent would like to point out that in this 

context, courts usually emphasize the definiteness of the negotiation procedures set forth by the 

contract. As it was provided in Fluor Enters v Solutia, courts have generally upheld the validity 

of agreements to negotiate only where there is a reasonably specific and precise set of 

substantive and procedural guidelines against which the parties’ negotiating efforts can be 

measured.24 

40. Besides, as it was undisputedly stated in HIM Portland LLC v DeVito Builders Inc., 

requirements to participate in a specified pre-arbitration dispute resolution procedure are 

generally more likely than simple negotiation or ‘amicable settlement’ requirements to be valid 

and enforceable.25 The situation is the same in current proceedings where there is no doubt that 

the provision to negotiate the dispute through amicable consultations have to be enforced. 

II. Claimant is obliged to resort to local remedies provision 

41. Respondent further submits that according to article 9 of the Euroasia BIT, there is another 

stage to pass, which is the competent judicial or administrative organ in the territory of Oceania. 

Claimant has the right to initiate arbitration proceedings but upon condition of first approaching 

the competent local authority.  

42. Disregard of the wording of article 9 (2) of the Euroasia BIT, which states that disputes “may 

be submitted to the competent judicial or administrative courts of the Contracting Party,” 

Respondent asks the Tribunal to establish that prior to the recourse to the international 

arbitration, it is important for Claimant to have the notice on the commencement of proceedings 

before the courts.26 Respondent clarifies that the notice of commencement is a procedural 

requirement the Contracting Parties of the Euroasia BIT stipulated as lex specialis for finding 

jurisdiction by the Tribunal. Hence, in order to commence arbitration proceedings, Claimant 

shall first submit his claim to competent judicial or administrative courts of the Contracting 

Party. 

43. There is no possible doubt either that the deference to domestic courts of the Host State is an 

“obstacle” on the way to reach the level of international arbitration. Nevertheless, this is what 

                                                                                                                                                                                                                                                                                                             

24 Fluor. 
25 HIM Portland.  
26 Oceania – Euroasia BIT, article 9.  
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the Contracting States wanted when negotiating and signing their BIT.27 It reflects the intention 

of the States to be complied with. 

44. Referring to the case Wintershall Aktiengesellschaft v. Argentine Republic, a time-bound prior-

recourse-to-local-courts-clause mandates litigation by the investor for a definitive period in the 

domestic forum. There is no condition with regard to the results of such proceedings but the 

mere requirement to fulfill the obligation.28 

III. Claimant cannot circumvent the obligation to recourse to local remedies with the 

reference to “futility”  

45.  It was clearly provided in Hochtief AG v. The Argentine Republic that if the BIT imposes a 

mandatory submission to the national courts, it is a precondition of unilateral recourse to 

arbitration. It can be escaped only with application of several assumptions among which is 

futility to commence the arbitration while one or both parties might have decided in advance to 

reject any decision that might emerge from the courts.29 

46. Respondent alleges that Claimant has to comply with the three prongs test with regard to the 

decision in Kılıç İnşaat İthalat İhracat Sanayi ve Ticaret Anonim Şirketi v. Turkmenistan.30 The 

first step is an effortful attitude towards complying with the tier. Second is the burden of 

submitting ‘compelling’ evidence that recourse to local courts would be futile.31  Third, futility 

must be demonstrated personally without reliance on external reports and information.  

47. Respondent asks the Tribunal to apply strict test, requiring a showing of ‘clear and insuperable 

futility’ adopted by ST-AD v. Bulgaria.32 The issuance of the Executive Order cannot be of 

nature to prevent Claimant to have fair treatment in domestic courts.  Contrarily to the decision 

in BG Group Plc v. The Republic of Argentine, in present proceedings Claimant did not provide 

any objective evidence that national remedies do not work well and did not try to use them in 

order to resolve the dispute. Besides, the opinion on the effectiveness of the operation of the 

                                                                                                                                                                                                                                                                                                             

27 Urbaser, para. 134.  
28 Wintershall, para. 118. 
29 Hochtief, para. 51, 55. 
30 Ruff, p. 38. 
31 Kılıç, para. 8.7.1. 
32 ST-AD, para. 364. 
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courts, particularly time period for reaching a decision, is not central to the Tribunal’s finding 

on the issue.33 

IV. 24 months from the date of the notice on the commencement of proceedings in 

domestic remedies is sufficient obligatory provision based on the consent of 

Contracting parties 

48. Even if the Tribunal agrees with Claimant that such situation can be characterized as futile, 

there is still no room for the Tribunal’s jurisdiction. As it was concluded in Guaracachi America 

Inc. and Rurelec PLC v Plurinational State of Bolivia, the Tribunal lacked jurisdiction over 

certain claims because Claimants failed to observe a “cooling-off period,” even though it 

considered that to have done so would have been likely to prove futile. It is not up to the 

Tribunal to evaluate the importance or effect of such a condition, but simply to acknowledge 

that it was agreed by the two Contracting Parties as a condition precedent to the availability of 

an arbitral forum which is, and must be, based on consent. 34 

49. From the literal interpretation in accordance with the article 26 of the VCLT pacta sunt 

servanda, Respondent requests the Tribunal to construe this requirement as explicit 

precondition prior to arbitration by the use of the principle of effective interpretation giving a 

useful effect to this provision. 

50. Thus, Respondent asks the Tribunal to decline its jurisdiction on the grounds that Claimant fails 

to comply with obligatory pre-arbitral steps in both BITs which might be declared applicable 

in the current proceedings.  

 

  

                                                                                                                                                                                                                                                                                                             

33 ST-AD, para. 146, 156. 
34 Guaracachi, para. 386, 388, 389.  
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ISSUE III. THE TRIBUNAL SHALL NOT EXTEND THE MFN CLAUSE OF THE 

EUROASIA BIT TO THE DISPUTE SETTLEMENT PROVISIONS OF THE 

EASTASIA BIT 

I. The Tribunal shall interpret the scope of the MFN clause  contained in the Euroasia 

BIT narrowly  

a) The scope of the MFN Clause does not cover procedural provisions due to the lack 

of language expression 

51. Respondent submits that in accordance to the rules of interpretation contained in the VCLT the 

scope of the MFN clause contained in article 3 of the Euroasia BIT does not extend to the 

procedural provisions for the following reasons. 

52. The MFN clause of the Euroasia BIT stipulates that the scope of the MFN treatment spreads to 

“the income and activities related to such investments and to such other investment matters.”35 

53. Respondent argues that in absence of the wording like “all matters,” founded in Impregilo case,36 

or some other unambiguous expression for extending the scope of the MFN to the dispute 

settlement provisions, only substantive rights in respect of the investment can be read into the 

MFN clause. Similar interpretation is revealed in Tecmed case,37  where the tribunal adhered to 

the position stating that wide interpretation is not desirable in the investment arbitration since 

it generates both uncertainty and instability. 

54. Respondent further questions the applicability of the Maffezini case, where the tribunal 

extended the MFN clause based on wide interpretation, to the case. Respondent submits that 

Ambatielos ruling, which Maffezini tribunal referred to, relates to provisions concerning 

substantive protection in case of denial of justice in domestic courts, which means that it does 

not stand for import of the dispute settlement provisions of another treaty into the basic treaty 

in absence of such denial. Plama tribunal supports this proposition.38 

                                                                                                                                                                                                                                                                                                             

35 Draft Articles on MFN, p. 27. 
36 Impregilo, para.103. 
37 Tecmed, paras 69, 74. 
38 Plama, para. 215. 
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55. As to the present case, Oceania did not deny Claimant of access to the domestic litigation since 

Claimant factually did not attempt to stand before the national court himself. Therefore, the 

aforementioned approach is not applicable.  

56. Furthermore, Respondent points out that the interpretation of the treaty in the light of its object 

and purpose contained in the preamble need not necessarily reflect the intention of the parties 

in every other provision. The tribunal in the Plama case explains that “object and purpose” will 

encourage the use of teleological methods in some of its most extreme forms, which will neglect 

the initial intention of the parties to the treaty. Therefore, in the present case Respondent asks 

the Tribunal to take into consideration the intention of the Parties to the BIT as explained below.  

b) “Public considerations” test applies 

57. Respondent submits that the Tribunal shall invoke the “public considerations”39 test established 

in the Maffezini case thus paying due regard to the intentions of the parties to the Eastasia BIT. 

58. According to this test, there are four conditions, which cannot be bypassed by the extension of 

the MFN clause. One of the “public considerations” criteria of Maffezini case is the requirement 

of exhaustion of domestic remedies. This provision, according to Maffezini, cannot be bypassed 

as a result of extension of the MFN clause.   

59. Respondent here clarifies that article 8 of the Euroasia BIT sets steps, which Claimant is obliged 

to meet before standing before the international arbitration. Hence, these provisions cannot be 

overridden by the extension of the MFN clause. 

60. Respondent in addition notes that intention of the Parties to the BIT in the light of ratione 

consensus  reveals that a recourse to national remedies coupled with the 24 months period for 

resolving dispute domestically constitute a very important prerequisite for the consent of the 

State to go to the international arbitration, and only paying due regard to this consent the 

Tribunal may find jurisdiction.  

II. Dispute settlement provisions have never been included by States to the scope of MFN 

Clause  

61. Respondent alleges that the MFN Clause is an international instrument that specifically has 

been included by the Parties to the Euroasia BIT as a tool for protection of the investors.  The 

                                                                                                                                                                                                                                                                                                             

39 Maffezini, para. 63. 
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comparative analysis of both the Euroasia and the Eastasia BITs reveals that the Euroasia BIT 

in fact contains better substantive provisions than the Eastasia BIT. Respondent, therefore, 

claims that had the Parties foreseen that the MFN also covers procedural provisions they would 

have chosen better dispute settlement clause for the Euroasia BIT as well. It follows that the 

Parties, being the bona fide negotiators, considered procedural provisions as independent 

matters that have been negotiated and agreed on in isolation from the substantive rights covered 

by the MFN. Several arbitral awards, including Tecmed and Berschader, supported such 

approach, and based on it rejected the extension of the MFN clause to the dispute settlement 

provisions.40  

62. Respondent also notes that procedural provisions, as opposed to substantive provisions, relate 

only to the Tribunal as an indication of the Parties’ consent to jurisdiction, which could be 

subject to changings only in the same way by means of expressing mutual consent. A qualified 

publicist, Zachary Douglas, explains that the issue is deeply rooted in the doctrine of 

severability of the dispute settlement clause prohibiting to change the binding consent to 

arbitrate after the dispute has arisen.41  

63. Hence, Respondent requests the Tribunal not to extend the MFN clause, especially given that 

the arbitral proceedings have already been initiated. To decide otherwise will be a breach of the 

principle of procedural equality of the investor and the State.42   

III. Changing of the dispute settlement provision breeds disruptive treaty shopping 

64. Respondent draws the Tribunal’s attention to the precautions and warnings of the tribunals in 

Maffezzini, Plama, Telenor, Wintershall cases.43  Tribunals predicted that the extension of the 

MFN is to expose the Host State to treaty shopping by Claimant among indeterminate number 

of treaties for finding the most desirable dispute resolution. The fact is that Venezuela, Ecuador, 

and Bolivia have already denounced the ICSID Convention purportedly because they believe 

the system favors investors.  

                                                                                                                                                                                                                                                                                                             

40 Tecmed, para. 69; Berschader, para. 192. 
41 Douglas on MFN, p.113. 
42 Id.   
43 Maffezini, para. 63; Plama, para. 223; Telenor, paras 87,93; Wintershall, paras 182, 197. 
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65. In addition, Respondent notes that States normally create different MFN clauses in different 

BITs, some of them are expressly supposed to apply to dispute settlement,44 others – are not. 

Nevertheless, in the letter case, the interpretation of the scope of the MFN clause shall not 

contradict the consent of the Parties, so that tribunals shall act in conformity with this 

consideration. For example, after the Siemens decision in favor of the investor, Argentina and 

Panama exchanged diplomatic notes clarifying that they do not intend the MFN clause to apply 

to dispute settlement provisions like in Maffezini case.45  

66. This practice of States indicate that the extension of the MFN clause to the provisions that was 

not supposed to be covered by it generates unpredictability and vagueness which shatter 

confidence of contacting parties to the system of arbitration at all.  

67. For the aforementioned reasons, Respondent requests the Tribunal not to extend the MFN 

clause of the Euroasia BIT to the dispute settlement provisions of Eastasia BIT. In case the 

Tribunal decides otherwise, Respondent raises “clean hands” objection to its jurisdiction. 

 

  

                                                                                                                                                                                                                                                                                                             

44 E.g., Agreement Between the Government of the United Kingdom of Great Britain and Northern Ireland and 

The Government of [Country] for the Promotion and Protection of Investments, art. 3(3) (2005) (amended 2006). 
45 See National Grid, para. 85. 
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ISSUE IV. THE TRIBUNAL DOES NOT HAVE JURISDICTION UNDER THE 

DISPUTE SETTLEMENT PROVISION OF EASTASIA BIT DUE TO THE BREACH 

OF “CLEAN HANDS” REQUIREMENT ON THE PART OF CLAIMANT 

68. In case the Tribunal eventually decides to extend the scope of the MFN clause contained in the 

Euroasia BIT to the dispute settlement provisions of the Eastasia BIT, Respondent submits that 

the Tribunal does not have jurisdiction ratione materiae since the Eastasia BIT contains explicit 

legality requirement clause.  

69. Article 1(1) of the Eastasia BIT provides that investment shall be made in accordance with the 

laws and regulations of the host state. Similar wording contained in other BITs of the world has 

been interpreted by the great number of international tribunals as an express legality clause, 

which excludes the tribunal’s jurisdiction and precludes the protection of illegal investments 

under a BIT.46  

70.  In the present case, Respondent argues that Claimant has failed to comply with this 

requirement, since there are instances of “unclean hands” actions on the part of Claimant. First, 

the license is defined as an investment under article 1(1) of the Eastasia BIT. Presuming that it 

was obtained illegally and contrary to Oceania’s criminal and environmental law, then Claimant 

shall be denied access to the forum under the dispute settlement provisions of the Eastasia BIT 

since in such a case no investment in terms of the BIT exists. Illegally acquired investments do 

not benefit from the BIT by virtue of the explicit legality clause present. 

71. Second, it is not argued by the parties that Claimant has not complied with Oceania’s 

environmental requirements for a very long time,47 which in itself constitutes “unclean hands” 

conduct, especially given the importance of the protection of the environment prescribed by the 

preamble to the Eastasia BIT. Such prescription leads to the conclusion that investments made 

or carried out contrary to environmental requirements are not covered by the BIT and go beyond 

the consent to arbitrate.  

72. For all the aforesaid, Respondent requests the Tribunal to declare that it does not have 

jurisdiction ratione materiae.  

 

                                                                                                                                                                                                                                                                                                             

46 See e.g. Inceysa, para. 195; Fraport, para. 398; Anderson, paras 57,59, etc.  
47 Uncontested Facts, para.13. 
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ARGUMENTS ON MERITS 

 

ISSUE V. CLAIMANT’S INVESTMENT IS NOT PROTECTED UNDER THE 

EUROASIA BIT SINCE CLAIAMANT HAS “UNCLEAN HANDS” 

I. “Clean hands” doctrine is applicable in the present case  

a) Legality requirement clause can be read into the Euroasia BIT 

73. Respondent contends that although the Euroasia BIT (article 1 (1) does not contain any express 

reference to the doctrine of “clean hands” or to the express requirement that investments be 

made in accordance with law, it, nevertheless, protects only bona fide and lawful investments 

since Respondent’s consent to arbitrate only extends to such investments. Thus, Respondent 

argues that legality clause may be implicitly read into the Euroasia BIT. 

74. Article 31 of the VCLT, which is widely recognized as reflecting customary international law, 

provides in its first paragraph that “[a] treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose.” 

75. Respondent notes that the object and purpose of the Euroasia BIT does not include the 

promotion and protection of illegal investments. Rather, the Treaty’s preamble emphasizes the 

importance of the protection of health, safety and the environment, which means that only 

investments made in consistency with the requirements aimed at protecting health, safety and 

the environment can benefit from the Treaty.  

76. In addition, Respondent submits that several arbitral awards, including Phoenix, SAUR, Plama 

and Yukos support the proposition that, even in the absence of an express legality requirement 

clause in an investment treaty, illegal investments will not be protected.48  

77. Hence, Respondent submits that Euroasia BIT implicitly provides that only investments made 

in accordance with Oceania’s laws and regulations can be protected.  

                                                                                                                                                                                                                                                                                                             

48 Plama Award, para. 138; Phoenix, para. 101; SAUR, para. 306; Yukos, para. 1352.  
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b) Implicit legality clause expands to investment’s post-establishment phase 

78. It has been established by several arbitral awards that implicit legality requirement clause 

usually covers only the period of making the investment not expanding to the post-

establishment phase.49 However, Respondent suggests that there has evolved the exception to 

this rule supported not only by writings of different publicists, but also by several recent arbitral 

awards.50 

79. According to this new emerging rule, violations that reach a certain level of gravity can be 

covered by the implicit legality clause during the post-establishment phase. It is suggested, that 

this exception includes serious violations of domestic law or public policy as well as 

international public policy.51 

80. In the present case, Respondent alleges that Claimant was involved in bribery, which took place 

after the investment’s establishment.52 As it has been established by several arbitral awards, 

including Niko Resources, WDF, Hamester and others,53 corruption itself constitutes serious 

violation of not only domestic law and public policy, but also international public policy. 

Therefore, in the present case, implicit legality requirement clause, which can be read into the 

Euroasia BIT, also covers the investment’s subsequent performance, since acts of corruption 

reach the required level of gravity.  

81. Furthermore, Respondent alleges Claimant’s violation of Oceania’s environmental 

requirements also amounts to violation of international public policy as established by the ICJ 

in Gabčíkovo-Nagymaros case.54  

82. Moreover, the Euroasia BIT specifically emphasizes in its introductory note how important the 

protection of the environment is: “Desiring to achieve these objectives [set forth by the 

preamble] in a manner consistent with the protection of health, safety and the environment.” It 

follows, that the BIT is not supposed to protect the investments made or carried out contrary to 

environmental requirements.   

                                                                                                                                                                                                                                                                                                             

49 See e.g. Yukos, paras 1354, 1355. 
50 See inter alia Warraq, paras 157, 648, 654. In doctrine, see Newcombe and Marcoux. 
51 Dumberry, p. 245. 
52 Uncontested Facts, para.2. 
53 Niko Resources, paras 431–3; WDF, paras 123, 157; Hamester, para 123; Metal-Tech, para. 127. 
54 Gabčíkovo-Nagymaros, p. 78 through the notion of “sustainable development”, which is claimed to denote 

“international public policy”: see e.g. Dire Tladi, p. 95 referring to G. Handl, pp. 642-647.  
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83. Therefore, the violations of Oceania’s environmental law, which took place from 1998 to 2014 

according to para.13 of the Uncontested Facts, achieve the threshold required to constitute that 

they are serious enough to be covered by the implicit legality requirement clause of the Euroasia 

BIT even in the investment’s post-establishment phase. 

84. Moreover, as highly qualified publicists have interpreted it, the notion of public policy in 

domestic legal orders is akin to the notion of jus cogens in international law.55 It follows that 

given the peremptoriness of the jus cogens norms, domestic public policy is also “non-

derogable” and therefore is not subject to any limitations including those pertaining to the 

timing of the investment’s compliance with law under implicit legality clause of a BIT.  

85. In the present case, both bribery and environmental misconduct are contrary to Oceania’s public 

policy as well as its laws. Therefore, Respondent’s public policy shall be protected from 

investments not only made in violation of it but also carried out contrary to its requirements.   

c) Clean hands doctrine constitute a general principle of law recognized by civilized 

nations 

86. In case the Tribunal decides not to expand the application of the implicit legality clause to the 

investment’s post-establishment phase, then Respondent submits that “clean hands” doctrine 

constitutes a “general principle of law” within the meaning of Article 38(1) (c) of the ICJ 

Statute.  

87. Respondent, being mindful of the tribunal’s decision in the Yukos case,56 claims that although 

tribunals have rarely applied the “clean hands” doctrine, there is nevertheless some support for 

its recognition in international law as well as in the opinions of several individual judges of 

international tribunals.  

88. These include the separate opinion of Judge Hudson57 and the dissenting opinion of Judge 

Anzilotti58 in the 1937 PCIJ case of The Diversion of Water from the Meuse. Judge Anzilotti 

also came to the same conclusion in his dissenting opinion in the PCIJ case on the Legal Status 

of Eastern Greenland.59 The principle has also been endorsed by several judges of the ICJ in 

                                                                                                                                                                                                                                                                                                             

55 Shaw, p. 125. 
56 Yukos, para. 1359.  
57 Judge Hudson’s Individual Opinion, p. 73, 77. 
58 Anzilotti’s Individual Opinion in the Meuse, p. 50. 
59 Anzilotti’s Dissenting Opinion in the Eastern Greenland, p. 95. 
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their dissenting opinions,60 including that of Judge Schwebel in the Nicaragua case.61 It has 

also been supported by several public international law scholars.62 In any event, while it is true 

that the principle has not been formally endorsed by the ICJ, it is also true that it has not been 

rejected either. 

89. Moreover, Respondent contends that the consensus and the recognition which is required for a 

rule to be considered as a general principle of law63 is not that of other courts or tribunals, but 

rather amongst the domestic legal orders of States. Thus, as noted by the Inceysa tribunal 

general principles of law are those “rules of law on which the legal systems of the States are 

based.”64  

90. It is in the Tribunal’s powers to observe contemporary national systems of law and make a 

conclusion as to the existence of such principle in the domestic orders of the majority of states. 

Respondent whilst suggests that a number of writers have already concluded, based on a 

comparative survey, that the doctrine has indeed been recognized in the domestic orders of 

many States.65 For many scholars, the doctrine is undoubtedly a general principle of law.66  

91. Although international Tribunals have rarely stated expressly that the “clean hands” doctrine 

constitutes a general principle of law, they have nevertheless already held that different 

expressions, such as different Latin maxims, associate with the “clean hands” doctrine and 

should be considered as a general principle of law.   

92. This is clearly the case of the Inceysa tribunal, which expressly stated that the maxim nemo 

auditur propiam turpitudinem allegans is a general principle of law.67 This is clearly a reference 

to the clean hands doctrine. 

93. The Plama tribunal subsequently endorsed the reasoning of the Inceysa tribunal on this point 

and indicated that the principle of nemo auditur pro priam turpitudinem allegans was one of 

the “applicable rules and principles of international law” applicable to the case.68 More recently, 

                                                                                                                                                                                                                                                                                                             

60 Dissenting opinion of Judge ad hoc Van den Wyngaert in the Arrest Warrant, paras 35, 84; Dissenting opinion 

of Judge Morozov in the Tehran Hostages, para. 3. 
61 Dissenting opinion of Judge Schwebel in the Nicaragua case, paras 240, 268–272. 
62 Cheng, p. 155; Schwebel, p. 74; Crawford, p. 701.  
63 Yukos, para. 1359. 
64 Inceysa, para. 227. 
65 See e.g. Kreindler, p. 317. 
66 See e.g. Moloo and Khachaturian, p. 1485; Llamzon and Sinclair, p. 511; Bjorklund and Vanhonnaeker, p.370. 
67 Inceysa, paras 229, 240-3. 
68 Plama, paras 140-1. 
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the Fraport tribunal also affirmed that the doctrine of clean hands (“or doctrines to the same 

effect”) is a “rule of international law.”69 

94. For the aforementioned reasons Respondent requests the Tribunal to declare that “clean hands” 

doctrine, even if it cannot be implicitly read into the Euroasia BIT, nevertheless is applicable 

to the case at hand as a general principle of law.  

II. Claimant acted illegally so as to deprive him of protection under the Euroasia BIT 

a)  Claimant was involved in bribery 

i. “Preponderance of evidence” standard of proof shall apply 

95. Respondent contends that the usual standard of proof (“preponderance of evidence” or “balance 

of probabilities”) shall apply in the present case for the allegations of Claimant’s involvement 

in corruption.  

96. There is a controversy in international arbitration as to the most appropriate standard of proof 

for the allegation of corruption. There is a number of cases where the higher standard (“beyond 

the reasonable doubt”) was applied,70 however, in the majority of cases, tribunals proceeded 

from the premise that the usual standard is appropriate.71 

97. Respondent finds questionable to use standards of proof that are used in criminal proceedings 

for international arbitration. The use of a higher standard of proof in criminal cases is justified 

due to the gravity of a criminal punishment, which sometimes entails deprivation of liberty. 

Insofar as international arbitration does not have such consequences, the application of a higher 

standard of proof in international arbitration is completely unjustified.72 

98. Respondent suggests that this contention also stems from the fact that arbitration has always 

been considered a private, contractual matter between the parties, hence the classic adversarial 

process (and, correspondingly, the “balance of probabilities” or “preponderance of evidence” 

standard of proof) is most compatible with the principles of international arbitration.73 

                                                                                                                                                                                                                                                                                                             

69 Fraport, para 328 referring to the following Latin maxims: ‘ex injuria jus non oritur’, ‘nemo auditur propiam 

turpitudinem allegans’, ‘ex dolo malo non oritur action’.  
70 See e.g. Dadras case. 
71 Khvalei, p.60. 
72 See Wirth, p. 182. 
73 Khvalei, 65. 
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99. Respondent, however, admits that there exist two different and equally authoritative approaches 

in the international arbitration pertaining to the applicable standard of proof in cases of 

corruption. However, Respondent submits that the Tribunal apply the principle of equity infra 

legem, which is generally applicable in the context of choosing between several different 

interpretations of the law.74 

100. In the present case, Respondent submits that the application of the usual standard of proof will 

satisfy this equity principle, and to decide otherwise will be unfair in respect of the Respondent 

given the difficulty to obtain written evidence or call on witnesses in such cases.75  

101. Thus, in case the Tribunal establishes for proving allegation of corruption a higher standard of 

proof it will essentially deny Respondent the mere opportunity to prove it,76 which does not 

comply with the principle of equity. Therefore, the preponderance of evidence standard shall 

be justifiably applicable in the present case.  

ii. Respondent’s burden of proof has been discharged 

102. As it has been established and is commonly accepted in international investment arbitration,77 

a party, which makes allegations of corruption, bears the burden of proof to prove that a charged 

party (1) has been actually involved in bribery, and that (2) there is a causal link between the 

bribery and the performance of the alleged party’s investment.  

103. Applying these considerations to the facts of the case, Respondent, presuming that the usual 

standard of proof is applicable, contends that there is enough evidence on the record to 

substantiate the allegations.  

104. According to para. 5 of the Procedural Order No 2, there have been initiated criminal 

proceedings against Claimant. Moreover, the President of NEA of Oceania testified and 

claimed that Claimant bribed him in order to expedite the process of issuance the environmental 

license.  

105. Moreover, the Uncontested Facts, which parties to the dispute agreed upon, provide that 

Claimant, in order to obtain an environmental decision pronto, “decided to try to secure the 

resumption of arms production in the factories of Rocket Bombs,” and with this in mind, “he 
                                                                                                                                                                                                                                                                                                             

74 Shaw, p. 106. 
75 Khvalei, p. 63. 
76 Id. 
77 See e.g. Hamester, paras 131, 135.  
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managed to have a private meeting with the President of the National Environment Authority 

of Oceania.” These facts show that the Claimant had a motive and acted intentionally to reach 

a certain result. He succeeded, and environmental license was issued on 23 July 1998.  

106. Further, Respondent contends that there is a causal link between the bribery and subsequent 

performance of the Claimant’s investment. According to para.4 of the Uncontested Facts, 

Claimant needed the environmental license to resume the arms-production. He would not 

started arms-production without it. Bearing in mind that the license was obtained illegally 

through bribery, then there exists a causal link between the act of corruption and the resumption 

of the arms-production. 

107. For the aforementioned reasons Respondent finds its burden of proof completely discharged. 

Therefore, Claimant’s acts fall within the ambit of “unclean hands” conduct, for which his claim 

shall be declared inadmissible, and he denied the substantive protection under the Euroasia BIT.  

b) Claimant’s non-compliance with environmental requirements of Oceania 

108. Although Claimant obtained the environmental license, however, the arms production had not 

been carried out in compliance with Oceania’s environmental requirements. The Parties to the 

dispute do not argue on this matter. The Uncontested Facts expressly set forth that Claimant 

continuously violated Oceania’s environmental requirements from 1998 to 2014.78  

109. As far as such kind of violations of environmental law are regarded as serious ones, as it has 

been substantiated hereinabove, the implicit legality clause or “clean hands” doctrine covers 

them, so that Claimant’s non-compliance with Oceania’s environmental requirements 

constitute “unclean hands.” Therefore, in any event he shall be denied protection under the 

Euroasia BIT.  

 

 

 

                                                                                                                                                                                                                                                                                                             

78 Uncontested Facts, para 13. 
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III. Respondent is not estopped from invoking Claimant’s “unclean hands”  

a) Respondent was not involved in any of the alleged illegalities 

110. It is Respondent’s contention that it is not estopped from invoking Claimant’s “unclean hands” 

in this arbitration by any failure to take prompt action or by involvement in Claimant’s alleged 

illegalities. 

111. Respondent submits that there are no grounds to apply the legal standard for estoppel. This 

standard, argues Respondent, comprises different approaches confirmed by the ICJ and several 

arbitral tribunals taken as a whole in their totality formulating one general rule. Firstly, 

Respondent points out the standard established by the ICJ in the North Sea Continental Shelf 

cases:79 a party, which is claimed to be estopped, shall express (1) unequivocal representation, 

which is (2) relied on by the other party to its detriment.  

112. Further, as it was established in Pan American v. Argentina,80 the application of estoppel 

requires (1) a clear statement of fact; (2) which is voluntary, unconditional, and authorized; and 

(3) is relied on to the other party's detriment. The element of “detriment” is common to many cases, 

and it seems to be an essential condition.81 

113. More specifically, regarding the use of provisions on attribution in the course of application of 

estoppel, the Kardassopoulos case established that for the provisions on attribution to be 

applied two conditions shall be met: (1) the other party should have legitimate expectations 

stemming from the conduct of the party, which is claimed to be estopped, (2) the conduct of 

senior authorities of a state only can be attributed to that state for the purposes of international 

investment arbitration.82  

114. Thus, Respondent suggests the following rule on estoppel by involvement to be applicable in 

the present case: a State shall be estopped from invoking the other party’s “unclean hands” if 

it was in authorized manner knowingly involved in the alleged illegalities itself through its 

senior authorities provided that the other party has legitimate expectations relied on to his own 

detriment.  

                                                                                                                                                                                                                                                                                                             

79 North Sea Continental Shelf, para 30. 
80 Pan American v. Argentine, para 160. 
81 See also, Temple of Preah Vihear, para 150. 
82 Kardassopoulos, para. 190. 
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115. Now applying these considerations to the facts of the case at hand, Respondent submits that it 

has not been involved in Claimant’s illegalities since, firstly, it is not established that the 

President of NEO unequivocally represented Oceania before the Claimant during their meeting. 

In other words, there is no evidence establishing that President’s actions were unconditional 

and authorized.  

116. Secondly, the office of the President of NEO of Oceania does not fit the notion of “senior 

authority” of a State. As it is commonly accepted, this notion comprises such offices as the head 

of the State, Vice-President (or a head of Government) and Minister of Foreign Affairs, so that 

in this regard the President cannot be considered as “senior” authority of Oceania, for the 

purposes of international investment arbitration. Therefore, the provisions on attribution fail to 

establish the link between President’s acts and Respondent. 

117. Furthermore, Claimant does not have legitimate expectations given that the license was 

obtained illegally through bribery. Even if presuming that the bribery did not take place, 

Claimant still was not entitled to legitimate expectations since he was aware that his arms 

production was and remained contrary to environmental requirements. Therefore, the license 

was just a formality but not the legitimate reflection of the arms production’s lawfulness. Hence, 

Claimant cannot rely on “legitimate expectations” defense. 

118. Finally, Respondent submits that it is not established that Claimant changed its conduct to its 

detriment in reliance on the representation in question. Rather, according to Uncontested Facts, 

Rocket Bombs became a very prosperous company, which is to Claimant’s benefit. 

119. Therefore, there are no grounds to apply the legal standard for estoppel by involvement to the 

case at hand.  

b) Respondent has not acquiesced to any of the alleged illegalities 

120. Respondent submits that it has not tacitly consented to the Claimant’s illegalities, i.e. it has not 

acquiesced thus deriving himself of the opportunity to invoke Claimant’s “unclean hands.” 

121. The jurisprudence of the ICJ has shown that silence or lack of protest maintained over a 

significant period of time, may be treated as tacit recognition or acquiescence in a position taken 

by the other party.83 However, for the silence to constitute an acceptance of a conduct, the State 

                                                                                                                                                                                                                                                                                                             

83 Gulf of Maine, para 130; Sinclair, p. 116; Bowett, p. 198. 
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must have had knowledge of the facts against which it refrained from making a protest or 

acting.84 

122. Hence, if a State is aware of an unlawful act committed by the investor but does not respond to 

it with the available legal mechanisms provided by its legal order, it should be barred from the 

possibility of invoking the “clean hands” doctrine. 

123. In the present case, Respondent has not acquiesced to the Claimant’s illegal conduct pertaining 

to the bribery. This contention stems from the fact, that Respondent initiated criminal 

proceedings against Claimant for his involvement in bribery. Prosecution amounts to negative 

respond to Claimant’s unlawful acts.  

124. Furthermore, Respondent has not tacitly consented to the Claimant’s violation of Oceania’s 

environmental law. Although Respondent has been silent and has not protested over a 

considerable period of time (since 1998), and has never pursued Claimant’s way of conduct, 

nevertheless it does not amount to acquiescence, since Respondent had no sufficient knowledge 

about Claimant’s unlawful arms production.  

125. It is not established that Oceania having been aware of the Claimant’s non-compliance with its 

environmental requirements has never condemned it. There is a lack of knowledge on the 

Respondent’s part, and therefore, it cannot be regarded as tacit acceptance or acquiescence.  

 

  

                                                                                                                                                                                                                                                                                                             

84Shaw, p. 437. 
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ISSUE VI. RESPONDENT DOES NOT OWE COMPENSATION TO CLAIMANT 

SINCE IT HAS NOT EXPROPRIATED HIS INVESTMENT  

126. Respondent alleges that it did not breach its obligations set forth by article 4 of the Euroasia 

BIT, as it did not expropriate Claimant’s investments in either direct or indirect way. A direct 

or formal expropriation occurs with the mandatory legal transfer of the title of the property or 

its outright physical seizure,85 so the title of the owner is explicitly affected by the measure. 86 As 

for indirect expropriation, it involves total or almost total deprivation of an economic value of 

an investment, however, without legal transfer of its title.  

127. Claimant still upholds the legal title as of an owner of Rocket Bomb Ltd. shares. Moreover, 

Claimant still maintains control over the investment. Therefore, Respondent did not directly 

expropriated Claimant’s investments.  

I. Claimant maintained control over his investment 

128. Loss of control deprives an investor from using or disposing an investment.87 Pursuant to 

international practice of Iran-United States Claims Tribunal, the background for finding indirect 

expropriation would require the usurpation of management by a State or substitution of the 

management of the company by the one of State.88 However, none of such measures have 

occurred in our case. 

129. The Pope & Talbot Inc. v. Government of Canada tribunal has set out a test for determining an 

indirect expropriation with regards to the deprivation of control.89 It introduced six criteria with 

respect to control that rule against finding an expropriation. So, it is much less possible that an 

expropriation occurred if (1) the investor remains in control of his investments, (2) the 

government does not heavily interfere in or manage day-to-day activities and operations of the 

company, (3) no executives or employees of the company are under the arrest, (4) no one has 

interfered with the payment of dividends, (5) executives and managers of the company are 

appointed by the company, (6) the investor possesses a full ownership of the company. 90 It is 

                                                                                                                                                                                                                                                                                                             

85 UNCTAD Expropriation, p. 6. 
86 Dolzer and Schreuer, p. 92. 
87 UNCTAD Expropriation, p. 67. 
88 Sedco; ITT; Starrett Housing. 
89 Pope & Talbot, para. 102. 
90 Id., para. 100. 
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crucial to mention that this test has been followed by a number of tribunals, such as Goetz v. 

Burundi, CMS v. Argentina, and Sempra Energy International v. Argentine Republic.  

130. Applying the Pope & Talbot test to our situation, it is has to be said that (1) Claimant still 

upholds an exclusive control over his investments; (2) Claimant maintains the control over day-

to-day activities of the company and is eligible to make decisions upon the production process; 

(3) executives and employees of the company are not under arrest; (4) payment of dividends is 

not interfered; (5) Respondent was not involved in appointing any executives or managers of 

the company; (6) Claimant remains in control of his shares. Therefore, the test has inferred that 

no indirect expropriation took place in our case.  

II. If the Tribunal decides that Respondent’s actions amounted to expropriation, 

Respondent does not have to pay compensation, as its actions fall under the scope of 

regulatory powers of State 

131. In case if the Tribunal finds the Respondent’s actions expropriatory, such actions fall under the 

scope of the regulatory powers of the State. It is generally accepted in international law that 

State has the right to engage in regulatory activity in economic and business spheres. 91  

132. According to police power doctrine, certain acts of States are not subject to compensation under 

the international law of expropriation.92 State’s actions such as a fine to punish crime, seizure of 

property by way of taxation, legislation restricting the use of property, in particular 

environment, safety, health restrictions to property rights, defense against exterior threats, etc. 93 

For example, if measures of expropriatory nature are introduced as a sanction for a violation of 

domestic law or for reasons of safety or environmental protection, this would not be an 

expropriation.94 

133. It is widely accepted that under certain circumstances, State does not have to pay compensation 

for its actions conducted in public interest. Newcombe states that “international authorities have 

regularly concluded that no right to compensate arises for reasonable necessary regulations 

passed for the protection of public health, safety, morals or welfare.”95 Sornarajah asserts that 

“regulatory functions are a matter of sovereign right of the host State and there could be no 

                                                                                                                                                                                                                                                                                                             

91 Saluka; Tecmed; LG&E.  
92 UNCTAD Expropriation, p. 79. 
93 Brownlie, p. 532; Wortley, p. 39. 
94 UNCTAD Expropriation, p. 79. 
95 Newcombe, p. 23. 
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right in international law to compensation or diplomatic protection in respect of such 

interference.”96 According to Brownlie, State’s measures, prima facie a lawful exercise of 

powers of governments, may affect foreign interests considerably without amounting to 

expropriation.97  

134. Referring to relevant case law, it is crucial to mention that in Sedco v. National Iranian Oil, the 

Iran-United States Claims Tribunal referred to “an accepted principle of international law that 

a State is not liable for economic injury which is a consequence of bona fide ‘regulation’ within 

the accepted police power of States.”98 

135. Therefore, Respondent’s actions constitute reasonable necessary regulations passed for the 

protection of public safety, and Respondent cannot be liable for expropriatory nature of the 

regulations and does not have to pay any compensation. (a) Respondent’s actions were aiming 

at protection of essential security interest pursuant to article 10 of the Euroasia BIT. Besides, 

(b) it is internationally presumed that the actions taken by the State are of regulatory measure 

and Claimant has to prove otherwise. Moreover, (с) Respondent’s actions were non-

discriminatory. 

a) While imposing sanctions Respondent was aiming at protection of essential security 

interest pursuant to article 10 of Euroasia BIT 

136. According to article 10 of Euroasia BIT: 

“Nothing in this Agreement shall be construed to prevent either Contracting Party 

from taking measures to fulfil its obligations with respect to the maintenance of 

international peace or security (emphasis added)”. 

137. Definition for public policy doctrine is provided by Black’s Law Dictionary as the “inherent 

and plenary power of a sovereign to make all laws necessary and proper to preserve the public 

security, order, health, morality, and justice.” 99 Therefore, a State has a power of a sovereign to 

protect public security that lies within its mere existence as a State. The regulatory capacity of 

the State with regards to international peace and security is a non-compromised right of the 

State, if not an obligation. Measures taken in protection of the public peace and security are 

                                                                                                                                                                                                                                                                                                             

96 Sornarajah, p. 357. 
97 Brownlie, p. 532. 
98 Sedco, p. 275.  
99 Black’s Law Dictionary, p. 1196. 
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generally found to be non-expropriatory. Besides, nowadays States often intervene in economic 

and business affairs in the interests of general security, welfare, safety and other public-interest 

goals.100  

138. In our case, the objective of Respondent’s regulation aimed at the protection of the national 

security and foreign policy of Respondent that were threatened by the actions, policies, and use 

of force of the Government of the Republic of Euroasia.101  

139. Moreover, ban on distribution of arms and operation for the companies involved in contractual 

relationships with the companies located in states in conflict is a widely accepted measure 

adopted by States. For example, in March 2007, UN Security Council Resolution 1747 imposed 

a ban on arms sales with Iran; the United States Government imposed an arms embargo to 

Indonesia in 1999 due to human rights violations in East Timor; Vietnam arms ban 2016; the 

arms embargo of South Africa from 1977. 

140. Therefore, Respondent’s blocking property of persons contributing to the armed conflict 

between Eastasia and Euroasia, in particular arms sales ban, is a reasonable measure for an 

international situation that is widely implemented in the world. 

b) Validity of regulatory measures is presumed in international law 

141. The controversial issue faced by the Saluka v. Czech Republic tribunal is figuring out “in a 

comprehensive and definite fashion precisely what regulations are considered permissible and 

commonly accepted as falling within the police power or regulatory power of States and thus, 

non-compensable.”102 However, the validity of regulatory nature of State’s action is presumed in 

international law that does not lead to exception to international liability, rather constitutes a 

measure that does not trigger such liability in any way. 103 

142. According to Weston, the dignified innocent-before-proven-guilty presumption does not only 

apply to individuals in the criminal law sphere but as well as to the states on the international 

plane.104 Dolzer and Schreuer stated that “it appears plausible that measures that are, under the 
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rules of the main domestic laws, normally considered regulatory without amounting to 

expropriation, will not require compensation under international law.”105 

143. Respondent enjoyed its sovereign powers by incurring sanctions, as a State fulfilling its right 

for regulation on grounds of reasons of public interest, utility, and security. As the international 

community presumes such action to be regulatory unless proven expropriatory, the burden of 

proof shifts to Claimant. 

c) Respondent’s actions were non-discriminatory 

144. State’s actions are non-compensable when they are of non-discriminatory nature. An 

expropriation that targets a foreign investor is not discriminatory per se. Norm is considered 

discriminatory only if its disposition holds forbidden criterion meaning that expropriation must 

be based on, linked to or taken for reasons of, the investor’s nationality, race, or gender. 106 The 

GAMI Investments v. Mexico tribunal stated that “the measure plausibly connected with a 

legitimate goal of policy”107 and not mere discrimination on the basis of nationality. In ADC v. 

Hungary, the tribunal asserted that “in order for a discrimination to exist, particularly in an 

expropriation scenario, there must be different treatments to different parties.” 108  

145. In the current case, the Executive Order introducing a system of sanctions imposed sanctions 

against several sectors of the Euroasian economy - financial services, energy, metal and mining, 

engineering, and defense with specification to arms production services, and related material, 109 

not the specific actors. These measures do not single out or target any specific investor, foreign 

or not. Therefore, such diffusiveness of the impact on various economic actors lead to a 

conclusion of a non-discriminatory nature of Respondent’s measures. 

d) The Tribunal does not have jurisdiction to decide upon the effectiveness of measures 

introduced by Respondent 

146. Claimant alleges that sanctions do not tend to be effective, hence, are disproportionate to the 

harm inflicted upon the Claimant. However, the Tribunal does not possess jurisdiction to decide 

upon the effectiveness of the State’s action. The Goetz and Others v. Republic of Burundi 

tribunal supported this viewpoint. Therefore, the tribunal cannot make its own binding 
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judgement for the discretion of the Government of what are the imperatives of public need or 

national interest. 

III. Respondent fulfilled its FET obligation under the Euroasia BIT 

a) FET standard equals to minimum standard of treatment in international customary 

law 

147. The minimalistic wording of the FET standard stated in article 2 of the Euroasia BIT leads to a 

conclusion that the standard is an unqualified FET obligation. However, it does not necessarily 

mean that FET is an autonomous standard of protection. To prevent over-expansive 

interpretation as if FET was considered just an autonomous standard, there is evidence in 

international law taken by OECD Draft Convention on the Protection of Foreign Property that 

suggests that even minimum wording of FET standard in the treaty should be equal to minimum 

standard of treatment under international customary law. 

148. Pursuant to article 1 of the Convention, each party “shall at all times ensure fair and equitable 

treatment.” However, the wording of the standard does not have any allegations to minimum 

standard of treatment or international law. Nevertheless, the commentary to it spells out that it 

considers FET as a standard equal to minimum standard of treatment with regards to 

international customary law. Therefore, all countries that were members of OECD accepted the 

fact that FET was connected to the minimum standard of treatment. Such approach is much 

plausible, as it helps to avoid broad interpretations of the standard and preserves a high 

threshold of initiating a protection mechanism.  

149. Regarding the fact that FET standard is linked with minimum standard of treatment, it required 

a higher threshold for finding a breach, as compared with the unqualified and autonomous FET 

standards.110 The minimum standard of treatment, as a legal concept, does not provide with ready-

made solutions and mechanisms for resolving investment disputes. It rather brings an idea of a 

high threshold that the governmental conduct and activities have to meet in order to proclaim a 

breach of the FET standard.  

150. Case law sets out a number of possible criteria for admitting a breach of FET standard. For 

example, the Neer case, the fundamental case with the claim for breach of FET obligation, states 

that State’s conduct has to be egregious or outrageous. In this case the Mexican authorities 
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failed to exercise due diligence and bona fide in finding and prosecuting the murderer of a 

United States citizen and by doing so perpetrated a denial of justice. 111The tribunal stated that 

“the treatment of an alien, in order to constitute an international delinquency, should amount to 

an outrage, to bad faith, to willful neglect of duty, or to an insufficiency of governmental action 

so far short of international standards that every reasonable and impartial man would readily 

recognize its insufficiency.”112 

151. More recent cases also maintain a high threshold for finding FET breach. For instance, the 

Myers v. Canada NAFTA tribunal stated that the State’s conduct has to be unacceptable from 

the international perspective.113 The  Waste Management v. Mexico tribunal asserted that the 

State’s conduct has to be “arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory 

and exposes the claimant to sectional or racial prejudice, or involves a lack of due process 

leading to an outcome which offends judicial propriety” 114 in order to constitute a breach of the 

FET standard.  

152. Considering the fact that a high threshold of State liability exists and is confined to egregious 

acts of the failure to provide the protection of aliens’ rights, in current case FET standard has 

not been violated by Respondent. Respondent’s actions do not even closely constitute an 

arbitrary, grossly unfair, and discriminatory actions. A link of an FET clause with the minimum 

standard of treatment holds a clear message that only extremely serious acts of misconduct can 

be seen as violating the treaty.  

b) Claimant did not form any legitimate expectations to be violated  

153. Claimant asserts to have legitimate expectations and, therefore, the breach of FET standard by 

Respondent. However, if the investor were aware of State’s reverse intent, his or her 

expectations would not only be rendered unreasonable but would also lack protection under 

FET standard. While involving in the arm production and distribution process with Euroasia, 

Claimant should have reasonably expected the sanction to be imposed, as the consequence for 

military actions.  
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154. Moreover, investment disputes tribunals have set out three types of state conduct that creates 

legitimate expectations.115 First, the State can create contractual obligations with the investor. 116 

Second, State officials can conduct informal representations in order to urge the investor to 

invest in their country.117 Finally, the existing regulatory and legal framework can be considered 

as a foundation for legitimate expectations.118 Considering current case, Respondent was not 

involved in any of these actions in a way that would give rise to Claimant’s legitimate 

investment-backed expectations. 

155. Finally, as it has been mentioned above, Claimant has failed to comply with criminal and 

environmental law of Respondent illegally obtaining license to produce arms. Therefore, 

Claimant cannot enjoy protection under FET, in particular by stating interference with his legal 

expectations, as he was the one to contribute to imposing the sanctions against him. 

IV. If the Tribunal decides to award compensation to Claimant, compensation has to be 

evaluated according to fair market value standard 

156. In case the Tribunal still decides to award compensation to Claimant, it has to determine the 

amount of compensation using fair market value standard. Such standard implies the price, 

expressed in terms of cash equivalents, at which a hypothetical willing and able buyer would 

acquire it from a hypothetical willing and able seller, acting in an open and unrestricted marker, 

while neither of the parties to the hypothetical transaction is under compulsion either to buy, or 

to sell.119 Shorter, it implies a price the economic asset is worth of at the market. 120 This approach 

has been widely accepted by tribunals assessing issues of expropriation and FET breaches. 121 

157. Finally, Respondent submits that the Tribunal in assessing the amount of compensation shall 

take into account Claimant’s contributory fault proven hereinafter, and as a result declare that 

Respondent at least is not obliged to provide full compensation.  
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ISSUE VII. CLAIMANT CONTRIBUTED TO THE DAMAGE SUFFERED BY HIM 

158. Respondent alleges that Claimant has contributed to his damage by means of negotiating and 

entering into contractual relations with the Ministry of Defence of Oceania.  

159. Respondent admits that in order to support its contentions it has to substantiate that Claimant 

contributed to the damage suffered by him thus invoking provisions of article 39 of the 

ARSIWA, which are applicable in the investor-state arbitration.122 Respondent’s burden of 

proof is, therefore, confined to establishing the causality between Claimant’s blamable 

conduct123 and the damage suffered by him.124 

I. Claimant’s actions amount to blamable conduct 

160. The notion of blamable conduct in terms of article 39 of the ARSIWA comprises willful or 

negligent actions or omissions that are inconsistent with the pattern expected from the party in 

the specific circumstances. International investment tribunals have developed this notion so that 

to include commercially imprudent (bad business) decisions125 and acts of provocations within 

its scope.126 In the present case, Respondent contends that Claimant’s behavior, in particular, 

its continued supply of weapons to Euroasia, constitutes 1) commercially imprudent business 

decision and/or 2) act of provocation, which contributed to the adoption of the Executive Order. 

161. As it is evident from the current practice and according to many highly qualified publicists, the 

arms trade and defence manufacturing are inherently complex and divisive policy areas, not 

least given the existing view that investing in the defence trade is inherently unethical127 and 

even that the whole area of business should be banned.128 Given such ambiguity and 

complexity, an investment is required to be made with certain level of due care, even higher 

than is usually needed in other areas.  

162. Respondent, therefore, argues that despite political factors intervened, Claimant’s investment 

remained inherently commercially unstable and requiring a higher level of due care. In the 

present case, Claimant has failed to balance his risks with his business ambitions. Hence, his 
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actions, namely renegotiation of the contract with the Ministry of Defense of Euroasia and 

subsequent supply of arms, amount to bad business decision, which constitutes blamable 

conduct. 

163. Respondent further argues that Claimant’s behavior is an act of provocation, which along with 

other factors partially contributed to the adoption of the Executive Order and, therefore, to the 

damage suffered by him. According to para. 6 of the Procedural Order No2, the Executive Order 

targeted all companies that operated in the mentioned sectors, but only the Rocket Bombs was 

involved in arms trade with the Republic of Euroasia.  

164. Respondent also points to the fact that the Executive Order was adopted only after the situation 

in Fairyland so escalated that the factual occupation of the territory took place, which led 

Oceania to the condition that it could not stand it anymore: namely, the Executive Order was 

adopted on 1 May 2014, whilst the armed forces of Euroasia entered the territory of Fairyland 

on 1 March 2014. Hence, Claimant’s actions can be regarded as provocative blamable conduct. 

II. There is a causal link between Claimant’s blamable conduct and the damage suffered 

by him 

165. Respondent here relies on the theory of proximate causation, since it is commonly accepted in 

the international arbitration, as well as supported by authoritative publicists. 129 The theory 

comprises two elements required to establish causality (not necessarily taken cumulatively): 1) 

the damage shall be foreseeable and 2) the damage shall result from the natural sequence of 

events. Respondent contends that all the criteria are met in the present case to establish causal 

link between Claimant’s actions and damage suffered by him.  

a) The damage was foreseeable 

166. Several arbitral tribunals have applied the “foreseeability test.”130 Respondent here contends 

that Claimant could foresee possible damages resulting from his blamable conduct.  

167. It was foreseeable that the situation in the territory of Fairyland would escalate and result in 

internationally wrongful act on the part of Euroasia, since, firstly, Euroasia has long advocated 

for the self-determination of the inhabitants of Fairyland,131 and, secondly, after the official 
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letter from the authorities of Fairyland asking for intervention there were deliberations in the 

Euroasian Parliament and long debate in the Government, both officially broadcasted through 

TV.132 Hence, it was publicly known that Euroasia was going to act, and Claimant thus is 

presumed to have known about such changings. 

168. Moreover, given that John Defenseless and Peter Explosive were long-time close friends, the 

former being also the Minister of Defence of Euroasia,133 there is a high probability that 

Claimant was aware of the decision of the Government even before it became publicly known. 

Respondent also points to the fact that Claimant started the negotiation when the debate at the 

Government was in its high gear.134 Therefore, Respondent contends that Claimant could 

foresee that the forthcoming armed invasion would entail some deterioration in the environment 

surrounding his investment.  

169. The fact, that right the next day after Claimant and the Ministry of Defence concluded the 

contract, the armed forces entered Fairyland also supports the proposition that it was not so 

unpredicted that the intervention would take place.  

170. Moreover, the adoption of the Executive Order was not held in secret, the media reported on 

the preparation of the Executive Order before it was actually published and entered into force.135 

Hence, Claimant could foresee the possible repercussions of entering into contractual relations 

with the Ministry of Defence of Euroasia. 

b) The damage was a result of normal sequence of events 

171. Respondent contends that by the time of conclusion of the contract with the Ministry of Defence 

and before the adoption of the Executive Order there had already emerged some prejudice 

towards dealing with Euroasia and it had already become potentially dangerous and natural or 

normal to avoid dealing with.  

172. To support this contention Respondent notes that similar sanctions to the ones imposed by 

means of the Executive Order were also imposed by some other countries which were against 

the annexation of Fairyland by Euroasia.136 Thus, it was already normal that entering into 
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contractual relations with the Ministry of Defence of Euroasia would entail negative 

consequences resulting at least in losing business partners or in some other economic drop.  

III. Claimant’s failure to mitigate his damage resulted in material and significant 

contribution to the damage suffered by him 

173. Respondent submits that Claimant bears a duty to mitigate his damage, which though not 

stipulated by the BIT constitutes a general principle of law.137 This duty precludes Claimant 

from claiming damages it could have reasonably avoided.138 Respondent contends that 

Claimant has failed to fulfill this duty by not terminating the contract with the Ministry of 

Defence prior to April 1, 2014,139 when the armed intervention already took place. 

174.  The facts demonstrate that Claimant has irresponsibly, or even intentionally, failed to avoid 

losses altogether or allowed its alleged losses to be greatly increased. Respondent, hence, argues 

that, given the Executive Order had such a detrimental impact on Claimant’s investment, failure 

to avoid its effect amounts to significant and material contribution to the damage suffered by 

him. 

175. For all the aforementioned reasons, Respondent requests the Tribunal to find Claimant’s 

contributory fault, and thus invoke provisions of article 39 of the ARSIWA, as a reflection of 

customary international law, in order to reduce the amount of compensation Claimant might be 

entitled to or reject the claim to compensation at all. 
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PRAYER FOR RELIEF 

In the light of the foregoing, Respondent respectfully requests this Tribunal to find that:  

(I) the Tribunal does not have jurisdiction over the claims submitted by Claimant under 

the Euroasia BIT;  

(II) even if the Arbitral Tribunal finds that it has jurisdiction over the case, Claimant’s 

investment is not protected under the BIT, since Claimant breached the “clean hands” 

doctrine in connection with its investment; 

(III) Claimant's investment was not expropriated; 

(IV) Respondent is not obliged to provide compensation, or, at least, full compensation, to 

Claimant, since he contributed himself to the damage suffered by the investment. 

 

 

 

RESPECTFULLY SUBMITTED ON 26 SEPTEMBER 2016  
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