
i	
	

BRAVOS TEAM 
 

 

 

INTERNATIONAL CHAMBER OF COMMERCE 

 

 

 

 

 

MEMORIAL FOR RESPONDENT 
 
 

 

 

 

 

 

 

 

 
 

 
 
 
 
 
 
 

  

AGAINST:  
CLAIMANT 
PETER EXPLOSIVE 
UNICORN VALLEY 36 
FAIRYLAND, EUROASIA 
 
 

ON BEHALF OF: 
RESPONDENT 
REPUBLIC OF OCEANIA 
NEATSTREET 10 
VALHALLA, OCEANIA 
 

	



 
 

ii	
	

 

Table of Contents 
	
 

INDEX	OF	ABBREVIATIONS	.........................................................................................................	iii	

INDEX	OF	AUTHORITIES	...............................................................................................................	v	
STATUTES	AND	TREATIES	.......................................................................................................	viii	

MISCELLANEOUS	..............................................................................................................................	x	
INDEX	OF	CASES	..............................................................................................................................	xi	

STATEMENT	OF	FACTS	..................................................................................................................	1	

ARGUMENTS	ON	JURISDICTION	..................................................................................................	4	
I.	The	Arbitral	Tribunal	does	not	have	powers	over	the	dispute	...................................	4	
A.	 The	Arbitral	Tribunal	has	no	powers	under	the	Eastasia	BIT	..........................................	4	
1.	The	Eastasia	BIT	is	the	relevant	instrument	to	analyze	the	present	case	..................................	4	
i.	 Fairyland	is	a	territory	of	Eastasia	............................................................................................................	5	
ii.	 CLAIMANT	is	a	national	of	Eastasia	........................................................................................................	8	
2.	 CLAIMANT	breached	the	'clean	hands'	doctrine	.............................................................................	10	

B.	 Alternatively,	if	the	Arbitral	Tribunal	considers	that	the	Euroasia	BIT	is	the	
applicable	one,	it	still	does	not	have	powers	.................................................................................	12	
1.	 CLAIMANT	did	not	comply	with	the	obligation	of	litigating	for	24	months	in	Oceania's	
national	courts	.........................................................................................................................................................	13	
2.	 Art.	3	Euroasia	BIT	cannot	be	extended	to	jurisdictional	matters	...........................................	14	
i.	 The	MFN	clause	cannot	be	extended	to	jurisdictional	matters	..................................................	14	
ii.	 RESPONDENT's	consent	to	Arbitrate	is	limited	by	the	necessity	of	litigating	for	24	
months	in	RESPONDENT’s	national	courts	.................................................................................................	16	
3.	 CLAIMANT	breached	the	implied	obligation	of	the	‘clean	hands’	doctrine	contained	in	
the	Euroasia	BIT	.....................................................................................................................................................	20	

ARGUMENTS	ON	THE	MERITS	...................................................................................................	23	

II.	RESPONDENT’s	sanctions	are	lawful	.................................................................................	23	
A.	 The	economic	sanctions	imposed	by	RESPONDENT	were	an	answer	to	Euroasia’s	
actions	.........................................................................................................................................................	23	
B.	 The	President	is	competent	to	introduce	the	Executive	Order,	in	accordance	with	
The	International	Emergency	Economy	Powers	Act	...................................................................	25	
C.	 RESPONDENT	did	not	expropriate	CLAIMANT’s	investment	and	should	not	pay	
compensation	...........................................................................................................................................	26	

III.	 CLAIMANT	contributed	to	the	damage	suffered	by	his	investment	by	virtue	of	
his	own	conduct	.............................................................................................................................	28	

PRAYER	FOR	RELIEF	....................................................................................................................	31	
 

 

 



 
 

iii	
	

INDEX OF ABBREVIATIONS 

 

%     per cent 

&     and      

Arbitral Tribunal/Tribunal The Arbitral Tribunal constituted on 10 February 2015 

Art(s).     Article(s) 

BIT(s)                                      Bilateral Investment Treaty (Treaties) 

CLAIMANT   Peter Explosive   

Cl. Exhb.                                 Claimant Exhibit No. 

Corp.    Corporation 

Eastasia   Republic of Eastasia 

Euroasia   Republic of Euroasia 

Executive Order Executive Order of 1 May 2014 on Blocking Property of 

Persons Contributing to the Situation in the Republic of 

Eastasia 

ICC    International Chamber of Commerce 

ICJ    International Court of Justice 

ILC    International Law Commission 

Inc.     Incorporated 

infra     see below 

Ltd.    Limited 

MFN                                       Most Favoured Nation 

Mr.     Mister 

NAFTA   North American Free Trade Agreement 

No.     Number(s) 

p(p)    page(s) 

para(s)    paragraph(s) 

Parties               CLAIMANT and RESPONDENT 

P.O.    Procedural Order Number 

President   President of the Republic of Oceania 

RESPONDENT  Republic of Oceania 

Resp. Exhb.                             Respondent Exhibit No. 

Rocket Bombs   Rocket Bombs Ltd. 



 
 

iv	
	

Sec.     Section 

supra    see above 

Sec    Section 

U.S.     United States 

USA     United States of America 

USD     United States Dollar(s) 

v.     and 

VCLT    Vienna Convention on the Law of Treaties 

 
  



 
 

v	
		

INDEX OF AUTHORITIES 

 
 

ABREVIATION FULL CITATION 
Arangio-Ruiz Gaetano Arangio-Ruiz 

Second Report on State Responsibility 
Yearbook of the International Law 

Commission, vol. II,  
(1989) 

Baldwin David A. Baldwin 
Economic Statecraft, 

(1985) 
Brownlie Ian Brownlie, 

Principles of Public International Law, 
6th ed. (2003) 

Carreau Dominique Carreau 
Droit International, 

8th ed. (2004) 
Christie G.C. Christie 

What Constitutes a Taking Under 
International Law,  

(1982) 
Combacau/Sur Jean Combacu and Serge Sur 

Droit International Public, 
5th ed. (2001) 

Daoudi/Dajani M. S. Daoudi and M. S. Dajani 
Economic Sanctions: Ideals and Experience, 

(1983) 
Dolzer/Schreuer Rudolph Dolzer and Christoph Schreuer, 

Principles of International Investment Law, 
2nd ed. (2012) 

Friedman Samy Friedman 
Expropriation in International Law, 

(1977) 
Gaillard Emmanuel Gaillard, 

Establishing Jurisdiction Through a Most-
Favoured Nation Clause, Volume 233, New 

York Law Journal, 
(2005) 

Guzman Andrew T. Guzman 
Expropriatory and Non-Expropriatory 

Takings under International Investment Law, 
(2012) 

Happ/Wuschka Richard Happ and Sebastian Wuschka 
'Horror Vacui: Or Why Investment Treaties 

Should Apply to Illegally Annexed 
Territories', 

33 Journal of International Arbitration, Issue 
3,  



 
 

vi	
	

(2016) 
Hofmann Rainer Hofmann 

Annexation 
Max Planck Encyclopedia of Public 

International Law, 
(2013) 

Hufbauer Gary Clyde Hufbauer 
Economic Sanctions: Public Goals and 

Private Compensation, Volume 4, Number 2, 
Article 6, Chicago Journal of International 

Law, 
(2003) 

Kelsen Hans Kelsen 
The Law of the United Nations, 

(1950) 
Martin Antoine Martin 

Back to the Eternal Debate of MFN and 
Dispute Settlement: A Case Comment on ICS 

v. Republic of Argentina 
Transnational Dispute Management Vol. 9, 

issue 7,  
(2012) 

Mayall James Mayall 
The Sanctions Problem in International 

Economic Relations: reflections in light of 
recent experience. In Christopher Hill and 

James Mayall, The sanctions Problem: 
International and European Perspectives, 

(1983) 
McGee/Yoon Robert W. McGee and Yeomin Yoon 

The Takings Clause and Compensation for 
Trade Sanctions,  

(2000) 
McLachlan/Shore/Weiniger Campbell McLachlan, Laurence Shore, 

Matthew Weiniger, 
International Investment Arbitration: 

Substantive Principles,  
2nd ed. (2015) 

Miyagawa Makio Miyagawa 
Do Economic Sanctions Work?, 

(1992) 
Moloo Rahim Moloo, 

A Comment on the Clean Hands Doctrine in 
International Law, 

(2010) 
Moloo/Khachaturian Rahim Moloo and Alex Khachaturian 

The Compliance with the Law Requirement in 
International Investment Law, 

(2010) 



 
 

vii	
	

Nappert Sophie Nappert 
Nappert: Raising Corruption as a Defense in 
Investment Arbitration, In Adressing Issues of 

Corruption in Commercial and Investment 
Arbitration, 

(2015) 
Nossal Kim Richard Nossal 

International Sanctions as International 
Punishment, 

(1989) 
Reznik Philip Reznik 

Survival of BITs and investor rights in 
Crimea 

Stockholm University Faculty of Law, (2014) 
Ripinsky/Williams Sergey Ripinsky and Kevin Williams 

Damages in International Investment Law, 
(2008) 

Sabahi Borzu Sabahi 
Compensation and Restitution in Investor-
State Arbitration: Principles and Practice 

(2011) 
Schill Stephan Schill, 

The multilaterization of international 
investment law, 

(2009) 
Schill Stephan Schill, 

The Multilarization of International 
Investment Law, 

(2009) 
Schreuer Cristoph Schreuer, 

Diversity and Harmonization of Treaty 
Intepretation in Investment arbitration, 

(2006) 
Sornarajah Muthucumaraswamy Sornarajah 

The International Law on Foireign 
Investment, 

3rd ed. (2010) 
Taylor Amos E. Taylor 

Economy Sanctions and International 
Security, 
(1925) 

 
 
 
 
 
 
 
 



 
 

viii	
	

STATUTES AND TREATIES 

 
 
 

ABREVIATION FULL CITATION 
Argentina-ItalyBIT Fra la Reppublica Italiana e la Reppublica 

Argentina sulla Promozzione degli 
Investimenti,  

(1990) 
Charter of the United Nations Charter of the United Nations,  

(1945) 
Chile-Argentina BIT Tratado entre la Republica Argentina y la 

Republica de Chile sobre Promocion y 
Proteccion Reciproca deInversiones,  

(1991) 
Draft Articles of International Law 

Commission on Diplomatic Protection of 
2006 

Draft Articles on Diplomatic Protection, 
International Law Commission,  

(2006) 
Germany-Bangladesh BIT Protocol Protocol, In Agreement between the 

Federation Republic of Germany and the 
People’s Republic of Bangladesh concerning 
the Promotion and Reciprocal Protection of 

Investments,  
(1981) 

ILC 53rd Session Report International Law Commisison Fifty-third 
Session,  
(2001) 

ILC Articles on State Responsibility Responsibility of States for Internationally 
Wrongful Acts,International 

LawComissionArticles on State 
Responsibility,  

(2001) 
ILC on Most Favorable Nation International Law Commission Draft Articles 

on most-favoured-nation clauses with 
commentaries, 

(1978) 
NAFTA North American Free Trade Agreement, 

(1993) 
Spain-Argentina BIT Acuerdo para la Promocion Reciproca de 

Inversiones entre el Reino de España y la 
Republica Argentina,  

(1991) 
Statute of the International Court of 

Justice 
Statute of the International Court of Justice, 

In Chapter XIV of the United Nations 
Charter,  
(1945) 

The Universal Declaration of Human 
Rights 

The Universal Declaration of Human Rights, 
(1948) 

UK-Albania BIT Agreement between the Government of the 



 
 

ix	
	

United Kingdom of Great Britain and 
Northern Ireland and the Government of the 
Republic of Albania for the Promotion and 

Protection of Investments,  
(1994) 

UNCITRAL Arbitration Model Law United Nations Commission on International 
Trade Law, Model Law on International 

Commercial Arbitration, (1985) 
United Kingdom and Albania BIT Agreement between the Government of the 

United Kingdom of Great Britain and the 
Northern Ireland and the Government of the 
Republic of Albania for the Promotion and 

Protection of Investments,  
(1994) 

United Nations Convention Against 
Corruption 

United Nations Convention Against 
Corruption,  

(2003) 
United Nations’ Declaration of Friendly 

Relations 
United Nations’ Declaration of Friendly 

Relations, 
(1970) 

VCLT Vienna Convention on the law of Treaties,  
(1969) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 



 
 

x	
		

MISCELLANEOUS 

 
 
 
 

ABREVIATION FULL CITATION 
Anadolu Post, Neil Melvin, Experts: 
Crimea isn't comparable to Kosovo 

Experts: Crimea isn't comparable to Kosovo 
Anadolu Agency,  

(March 2014) 
http://aa.com.tr/en/politics/experts-crimea-

isnt-comparable-to-kosovo/174025 
Council on Foreign Relations, John B. 

Bellinger III, Why the Crimean 
Referendum Is Illegitimate 

 

Jonathan Masters, 
Why the Crimean Referendum Is Illegitimate 

(March 2014) 
http://www.cfr.org/ukraine/why-crimean-

referendum-illegitimate/p32594 
GA Resolution, 2625 (XXV) Declaration on Principles of International 

Law concerning Friendly Relations and Co-
operation among States in accordance with 
the Charter of the United Nations General 

Assembly Resolution, 2625 (XXV),  
(24 October 1970) 

GA Resolution, A/RES/68/262 General Assembly Resolution A/RES/68/262, 
Plen.,  

(27 March 2014) 
ICJ advisory opinion on the question of the 

independence of Kosovo 
Accordance with international law of the 
unilateral declaration of independence in 
respect of Kosovo, ICJ Advisory Opinion,  

(22 July 2010) 
USA Standard BIT 2012 U.S. Model Bilateral Investment Treaty, 

(2012) 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 



 
 

xi	
	

INDEX OF CASES 

 
 

 
ABREVIATION FULL CITATION 

Azurix v. Argentina Azurix Corp. v. The Argentine Republic, 
ICSID Case No. ARB/01/12, Award,  

14 July 2006 
Bogdanov v. Moldova Iurii Bogdanov, Arurdino-Invest Ltd. And 

Agurdino-Chimia JSC v. Republic of 
Moldova, Stockholm Chamber of Commerce,  

22 September 2005 
Compañía de Desarrollo Santa Elena S.A. 

v. Costa Rica 
Compañia del Desarrollo de Santa Elena 

S.A. v. Republic of Costa Rica, ICSID Case 
No. ARB/96/1, Final Award,  

17 February 2000. 
Genin et al v. Estonia Alex Genin, Eastern Credit Limited, Inc. and 

A.S. Baltoil v. The Republic of Estonia, 
ICSID Case No. ARB/99/2, Award,  

25 June 2001 
Goetz v. Burundi Antoine Goetz et consorts v. République du 

Burundi, ICSID Case No. ARB/95/3, Award, 
10 February 1999 

ICS v. Argentina ICS Inspection and Control Services Limited 
(United Kingdom) v. The Republic of 

Argentina, UNCITRAL, PCA Case No. 
2010-9, Decision on Jurisdiction,  

10 February 2012. 
Inceysa v. El Salvador Inceysa Vallisoletana S.L. v. Republic of El 

Salvador, ICSID Case No. ARB/03/26, Final 
Award,  

2 August 2006. 
Kilic Insaat Ithalat Ihracat Sanavy Ve 

Ticaret Anonim Sirketi v. Turkmenistan 
Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi Ve Ticaret 
Anonim Şirketi v. Turkmenistan, ICSID Case 

No. ARB/10/1, Final Award,  
2 July 2013. 

Maffezini v. Spain EmilioAgustínMaffeziniv. The Kingdom of 
Spain,ICSID Case No. ARB/97/7, Decision 

of the Tribunal on Objections to Jurisdictions,  
25 Jan. 2000. 

Marvin Roy Feldman Karpa v. Mexico Marvin Roy Feldman Karpa v. United 
Mexican States, ICSID Case No. 

ARB(AF)/99/1, Final Award,  
16 December 2002. 

Metal-Tech v. Uzbekistan Metal-Tech Ltd. v. Republic of 
Uzbekistan, ICSID Case No. ARB/10/3, Final 

Award,  
4 October 2013. 

Methanex v. United States of America Methanex Corporation v. United States of 



 
 

xii	
	

America, UNCITRAL, Final Award,  
3 August 2005. 

MTD v. Chile MTD Equity Sdn. Bhd. And MTD Chile S.A. 
v. The Republic of Chile, ICSID Case No. 

ARB/01/17, Award,  
21 May 2004 

Netherlands v. Belgium Case Concerning the Diversion of Water 
from the River Meuse (Netherlands v. 
Belgium), PCIJ Series A/B, No. 70,  

28 June 1937. 
Occidental v. Ecuador Occidental Petroleum Corporation and 

Occidental Exploration and Production 
Company v. The Republic of Ecuador, ICSID 

Case No. ARB/06/11 
5 October 2012 

Phoenix Action, Ltd. v. The Czech 
Republic 

 
 

Phoenix Action, Ltd. v. The Czech Republic, 
ICSID Case No. ARB/06/5, Final Award,  

15 April 2009. 

Plama v. Bulgaria Plama Consortium Limited v. Republic of 
Bulgaria, ICSID Case No. ARB/03/24, 

Decision on Jurisdiction,  
8 February 2005. 

S.D Meyers v. Canada S.D. Myers, Inc. v. Government of Canada, 
UNCITRAL, Final Award,  

30 December 2002. 
Salini v. Jordan Salini Costruttori S.p.A. and Italstrade S.p.A. 

v. The Hashemite Kingdom of Jordan, 
Decision on Jurisdiction,  

9 November 2004 
Saluka v. Czech Republic Saluka Investments B.V. v. Czech Republic, 

UNCITRAL, Partial Award,  
17 March 2006. 

Sporrong and Lönnroth v. Sweden Sporrong and Lonnroth v. Sweden, European 
Court of Human Rights, Final Award,   

23 September 1982. 
Winthershall v. Argentina Wintershall Aktiengesellschaft v. Argentine 

Republic, ICSID Case No. ARB/04/14, Final 
Award,  

8 November 2008. 



1	
	

STATEMENT OF FACTS 

 
1. On 1 January 1992, RESPONDENT concluded two BITs – one with Eastasia 

and another with Euroasia. The purpose of such treaties was to stimulate 

investments from nationals of each one of those nations. However, there were 

substantial differences between the two of them. For instance, there were 

distinctions in relation to the conditions set in each one of the BITs for dispute 

resolution mechanisms available to investors. 

2. In February 1998, a national of Eastasia from the region of Fairyland – the 

CLAIMANT in the case at hand – acquired shares of a company located on 

RESPONDENT’s territory, called Rocket Bombs. Less than six months after the 

company had lost its environmental license, CLAIMANT acquired 100% of its 

shares. Such license is a requirement for the production of arms in the country. 

Hence, in the absence of the environmental license, Rocket Bombs’ production 

was suspended.  

3. In order to guarantee that the company would be able to reinitiate activities, 

CLAIMANT had to obtain a license from the National Environment Authority 

of Oceania, and the threshold for the concession of such license was high. In 

order to obtain the license, it was necessary to comply with the standards set in 

the Oceania Environmental Act of 1996. Rocket Bombs’ production line, 

however, was not in accordance with said act and CLAIMANT had no financial 

resources to make the necessary adjustments. 

4. In an attempt to obtain the necessary financial resources for the adjustment of 

the production line, CLAIMANT requested a subsidy from the Ministry of 

Environment of Oceania. Although there is a possibility of obtaining such 

subsidy in Oceania, the threshold is very high and not a single entity had ever 

succeeded in receiving it.  

5. In addition, the adjustment of the production line and the general procedure for 

obtaining an environmental license from the Oceanian authorities are very time 

consuming. In July 1998, in an attempt to obtain an expedite decision, 

CLAIMANT had a private meeting with the President of the National 
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Environment Authority of Oceania, in which both the license and the subsidy 

were discussed. 

6. Coincidently, by 23 July 1998, the National Environment Authority issued the 

required license and authorized the commencement of arms production by 

Rocket Bombs. However, the license was issued without the adjustment of the 

production line, in accordance with the requirements of the Environment Act of 

1996. Only in 2014, eighteen years after the license had been issued, did 

CLAIMANT finally make all of the required adjustments.  

7. In the year of 2013, the Oceanian authorities were conducting an investigation of 

the National Environment Authority of Oceania, in light of suspicions of 

corruption. The investigations were initiated due to a denunciation alleging that 

it was possible to obtain an environmental license from the Oceanian National 

Environment Authority through the payment of a bribe.  

8. On 21 November 2013, criminal proceedings were initiated against the President 

of the National Environment Authority of Oceania, with whom CLAIMANT 

had the private meeting to expedite the procedure for the environmental license. 

On 1 February 2014, the President of the National Environment Authority of 

Oceania was convicted for accepting bribes.  

9. Such events generated a scandal, and various investigations were initiated, 

whose objective was to identify those that bribed officials of the National 

Environment Authority of Oceania. On 5 May 2015, CLAIMANT was informed 

that an investigation was being conducted regarding the environmental license 

that it obtained on behalf of Rocket Bombs. Subsequently, on 23 June 2015, the 

Oceanian authorities officially initiated criminal proceedings against 

CLAIMANT. 

10. Meanwhile, Euroasia annexed Fairyland, the region from where CLAIMANT is 

a natural. The decision was issued after a referendum, when the people of 

Fairyland decided that their desire was the secession from Eastasia and the 

annexation to Euroasia. It should be noted that Fairyland is a territory of Eastasia 

since the Peace Treaty of 1918, signed after World War I. Such treaty was 

signed by all nations that participated in the war, including Euroasia. 
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11. On 1 March 2014, the Euroasian army entered Fairyland, invading the Eastasian 

borders. On the same day, the Euroasian government issued an amendment to 

their Citizenship Act, stating that people from Fairyland could apply for the 

Euroasian citizenship. However, said act did not allow dual nationality. At the 

same time, it required that any national from Eastasia wishing to renounce 

his/her citizenship should abide to a formal procedure. The CLAIMANT, 

however, did not comply with the procedure, and thus did not formally become a 

national of Euroasia under Eastasian laws.  

12. On 23 March 2014, the Euroasian government declared that Fairyland was part 

of the Euroasian territory, confirming the annexation. On 28 March 2014, the 

Eastasian government stated that such annexation was illegal, in light of public 

international law. Consequently, it broke diplomatic relations with Euroasia. A 

relevant part of the international community, including RESPONDENT, adopted 

such position and declared the annexation illegal. 

13. On 1 May 2014, as means of demonstrating such objection, RESPONDENT 

imposed a system of sanctions on Euroasia and issued an Executive Order 

blocking the property of persons that contributed to the situation in Eastasia. It 

was also determined that the clients or providers of the Euroasian companies 

affected by the order should terminate all legal relations with Euroasia.  

14. On 11 September 2015, CLAIMANT filed a Request for Arbitration, requesting 

compensation for an alleged expropriation of his investment by the Euroasian 

government. On 30 September 2015, RESPONDENT counter-claimed, stating 

that the Arbitral Tribunal had no jurisdiction over the dispute between the 

Parties; that the CLAIMANT breached the clean hands doctrine; that 

RESPONDENT never expropriated CLAIMANT’s investment; and that 

CLAIMANT contributed to its own damage. 
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ARGUMENTS ON JURISDICTION 

I. The Arbitral Tribunal does not have powers over the dispute 

15. The Arbitral Tribunal does not have power to rule on the present case. The 

source of power of the arbitrators in investment disputes is the consent to 

arbitrate, which is granted by the states in signed treaties1. In the case at hand, 

RESPONDENT consented to arbitrate in two different treaties, the Eastasia BIT 

and the Euroasia BIT2.  

16. However, such consent to arbitrate is limited by the own terms of the BIT. Both 

the Eastasia BIT and the Euroasia BIT contain terms that do not allow the 

Tribunal to access CLAIMANT’s case. It is RESPONDENT's submission that 

the Eastasia BIT is the relevant for the present dispute, and that (A) under it the 

Tribunal does not have power to rule on CLAIMANT’s contentions. (B) 

Alternatively, if the Tribunal considers that the relevant BIT is the Euroasia BIT, 

the Tribunal still does not have power over the dispute. 

 
A. The Arbitral Tribunal has no powers under the Eastasia BIT 

17. Under the Eastasia BIT, the Arbitral Tribunal has no powers to rule over 

CLAIMANT’s contentions. (1) The Eastasia BIT is the relevant instrument to 

analyze the present case. Under such treaty, CLAIMANT’s contentions cannot 

be heard by the Arbitral Tribunal once (2) CLAIMANT is in breach of the 'clean 

hands' doctrine. 

 
1. The Eastasia BIT is the relevant instrument to analyze the present case 

18. The Eastasia BIT is the instrument that this Tribunal should use to settle the 

present dispute. It is RESPONDENT’s submission that the Tribunal should 

understand in such way for two reasons. First, (i) Fairyland is a territory of 

Eastasia and the annexation of the region by Euroasia was unlawful. Second, (ii) 

CLAIMANT is and has always been a national of Eastasia. 

 

																																																								
1 Sornarajah, p 216. 
2 Exhibit C1, Art 9 p 44; Exhibit R1, Art. 8 p 49. 
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i. Fairyland is a territory of Eastasia 

19. The annexation of Fairyland by Euroasia was illegal and RESPONDENT will 

never recognize it. After World War I, all countries that participated in the war 

signed the Peace Treaty, including Euroasia. Under the Treaty, Euroasia agreed, 

along with the international community, that Fairyland would be a territory of 

Eastasia. From 1918 forward, Fairyland has been a territory of Eastasia, 

recognized by the entire international community3. 

20. On 1 March 2014, almost 100 years after Fairyland was considered part of 

Eastasia, the Euroasian army invaded Fairyland and guaranteed the annexation 

of the territory on 23 March 20144. Art. 2.4 of the United Nations Charter sets 

that: 

 
All Members shall refrain in their international relations from the 

threat or use of force against the territorial integrity or political 

independence of any state, or in any other manner inconsistent with 

the Purposes of the United Nations5. (Emphasis added) 

 
21. Taking for example the case of Kosovo, the people of the region declared 

unilaterally in 2008 the independence of the region. In such case, the ICJ dealt 

with the question of balance between the principle of territorial integrity and the 

right to self-determination. It was decided that there had been no violation of the 

International Law in such declaration from the people of Kosovo, since the 

principle of territorial integrity and the United Nations Charter is applicable only 

to relations between states6. In addition to that, in the Kosovo case, the people 

from Kosovo have been suffering with several humanitarian issues that justified 

their independence without discussions with the central government7. 

22. In a similar and more recent case, the Russian Federation annexed the region of 

Crimea and the city of Sebastopol that belonged to Ukraine. Russia alleged that 

the situation in Crimea was similar to that in Kosovo and due to that, the 

unilateral declaration of secession from Crimea and further request for the 
																																																								
3 Procedural Order No. 3 para 9, p 61. 
4	Statement	of	Uncontested	Facts,	para	14,	p	35.	
5 United Nations Charter, Art. 2.4. 
6 ICJ advisory opinion on the question of the independence of Kosovo. 
7 ICJ advisory opinion on the question of the independence of Kosovo. 
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annexation to Russia was valid. However, experts disagree with such attempt to 

connect the cases of Crimea and Kosovo8. That is so because the independence 

of Crimea occurred with the invasion of the Russian army, which qualifies as an 

act of violence. Also, there is no possibility of a unilateral declaration of 

secession in the Crimea case, once there was no humanitarian harm supported by 

the central government such as in the Kosovo case9. 

23. In response to the action taken by the Russian government to invade Crimea and 

to conduct the secession of the region, the General Assembly of the United 

Nations voted for the General Assembly Resolution A/RES/68/26210. The 

resolution established that the Russian actions were against Art. 2.4 of the 

United Nations Charter, since it violated the principle of territorial integrity. It 

also recalled the General Assembly resolution 2625 (XXV) from 24 October 

1970 that approved the “Declaration on Principles of International Law 

concerning Friendly Relations and Cooperation among States in accordance with 

the Charter of the United Nations”. The declaration sets that11: 

 
The principle that States shall refrain in their international 

relations from the threat or use of force against the territorial 

integrity or political independence of any State or in any other 

manner inconsistent with the purposes of the United Nations 

(…) 

The territory of a State shall not be the object of military 

occupation resulting from the use of force in contravention of the 

provisions of the Charter. The territory of a State shall not be the 

object of acquisition by another State resulting from the threat 

or use of force. No territorial acquisition resulting from the 

threat or use of force shall be recognized as legal. (Emphasis 

added) 

 

																																																								
8 Council on Foreign Relations, John B. Bellinger III, Why the Crimean Referendum Is Illegitimate; 
Anadolu Post, Neil Melvin, Experts: Crimea isn't comparable to Kosovo. 
9 Council on Foreign Relations, John B. Bellinger III, Why the Crimean Referendum Is Illegitimate; 
Anadolu Post, Neil Melvin, Experts: Crimea isn't comparable to Kosovo. 
10 GA Resolution, A/RES/68/262. 
11 GA Resolution, 2625 (XXV). 
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24. In addition, the General Assembly Resolution A/RES/68/26212 determined that it 

was vital to maintain the political dialogue in Ukraine. Considering that, the 

States should refrain from any action that could lead to the disruption of the 

national unity of Ukraine, including attempts to modify its border through threat 

or the use of force. It was also decided that the referendum held in Crimea had 

no validity. Finally, it required that all states, international organizations, and 

specialized agencies should not to recognize any alteration of the Ukrainian 

territory and emphasized that they should refrain from any action that could lead 

to the recognition of such status. 

25. It is not RESPONDENT’s contention that this Tribunal should judge the 

annexation of Fairyland, since it falls outside its scope. However, the analysis of 

its own jurisdiction requires this Tribunal to consider, in addition to the treaty 

itself, the international law13. In this sense, in order for the Tribunal to determine 

under which BIT it has jurisdiction, it has an obligation not to recognize an 

annexation that is illegal in light of the international law14.  

26. If the Tribunal renders a decision considering the Eurasia BIT as applicable, it 

will be implicitly recognizing the legality of the crimes of the annexation of 

Fairyland. The Euroasian army entered in the city of Fairyland on 1 March 

201415. Although the annexation was bloodless, the invasion of an army in the 

territory of another state is an act of violence.  

27. This is so because such action violates Art. 2.4 of the Charter of the United 

Nations and the Declaration on Principles of International Law concerning 

Friendly Relations and Cooperation among States in accordance with the Charter 

of the United Nations. The referred instrument determines that a state cannot 

make a threat of use of force against the territorial integrity of another state16. By 

entering Fairyland with its army, Euroasia threatened the region with the use of 

force, causing the annexation of Fairyland on 23 March 201417.  

																																																								
12 GA Resolution, A/RES/68/262. 
13	Happ/Wuschka,	p	253.	
14 Hofmann, pp  358–377; ILC 53rd Session Report, para 5, p 287.	
15 Statements of Uncontested Facts, p 35. 
16 Charter of the United Nations, Art. 2.4. 
17	Statement	of	Uncontested	Fact,	p	35.	
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28. Considering the decision of the General Assembly on its Resolution 

A/RES/68/26218, which decided that any specialized agencies or international 

organizations should refrain from any action that could lead to the recognition of 

the Crimea’s illegal annexation; It is RESPONDENT's submission that, due to 

the similarities between the annexation of Fairyland and the Crimea annexation, 

which has been already condemned by the international community, this 

Tribunal should not accept that Fairyland is a region of Euroasia. 

29. In this sense, this Tribunal shall consider that the annexation of Fairyland does 

not produce any effects on CLAIMANT’s rights and obligations pursuant to the 

Eastasia BIT and that the Eastasia BIT is the relevant one for the present dispute. 

 
ii. CLAIMANT is a national of Eastasia 

30. CLAIMANT submitted that he is a national of Euroasia 19 . However, 

CLAIMANT has always been a national of Eastasia and remain as so. The 

Eastasian Citizenship act determines that nationals of Eastasia who desires to 

renounce to the Eastasian nationality must comply with a renunciation procedure 

in the legally prescribed form. Nevertheless, CLAIMANT failed to comply with 

this legal procedure and consequently, in the eyes of the Eastasian government, 

he never renounced to his nationality20. 

31. In addition, The Euroasian government in its Euroasian Citizenship Act provides 

that the Eurasian nationals are not allowed to have dual nationality. In this sense, 

in order for CLAIMANT to have received the Euroasian nationality he must had 

complied with the procedure for renouncing to his Eastasian nationality, which 

he did not.  

32. CLAIMANT may argue that it is not relevant that his renunciation to the 

Eastasian nationality was not in accordance with the prescribed form once the 

Euroasian authorities issued him the Euroasian nationality. However, it is 

RESPONDENT’s contention that this argument is not valid, once the 

																																																								
18	GA Resolution, A/RES/68/262.	
19 Request for Arbitration, p 4. 
20	Procedural	Order	No.3,	para	2	p	59.	
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recognition of CLAIMANT’s nationality only occurred due to the annexation of 

Fairyland’s territory, which as demonstrated before, was illegal21.  

33. The principle of ex injuria jus non oritur22, which is accepted under the 

customary international law, provides that a violation of international law cannot 

result in a valid outcome. In this sense, considering that the recognition of 

CLAIMANT as an Eastasian national only occurred due to the illegal act of 

annexation of Fairyland’s territory, which violated the principle of territorial 

integrality praised in Art. 2.4 of the United Nations Charter23. Such concession 

of nationality to CLAIMANT is not valid under the principle of ex injuria non 

oritur. 

34. It is RESPONDENT's submission that under the doctrine of continuous 

nationality, a person must possess citizenship continuously from the date of the 

events that allegedly caused the damage until the moment of the commencement 

of the arbitral proceedings24. 

35. CLAIMANT alleges that the harm was suffered when RESPONDENT’s 

government imposed sanctions on 1 May 201425. CLAIMANT Request for 

Arbitration dates 11 September 201526. As demonstrated before, CLAIMANT 

never renounced to his Estasian nationality, once he did not comply with the 

legally prescribed form to do so under the Eastasian Citizenship Act. In addition, 

Eurasia’s concession of nationality to CLAIMANT was not valid, since it 

derived from a violation of international law. 

36. In this sense, under the doctrine of continuous nationality the applicable BIT is 

the Eastasia BIT. That is so because during the entire timeframe that is relevant 

for the dispute, from the moment of the alleged harm until the moment of the 

bringing of the claim, CLAIMANT was a national of Eastasia and never was a 

national of Euroasia. 

																																																								
21 Supra, para 29.  
22 Reznik, p 16. 
23 Supra, para 27.  
24 McLachlan/Shore/Weiniger, p. 161. 
25 Statement of Uncontested Facts, p 36. 
26 Request for	Arbitration,	p	3.	
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37. Therefore, the relevant BIT for the present dispute is the Eastasia BIT once, (i) 

the territory of Fairyland belongs to Eastasia and (2) CLAIMANT is and has 

always been a national of Eastasia. 

 
2. CLAIMANT breached the 'clean hands' doctrine 

38. CLAIMANT has submitted that even if there was an obligation to comply with 

the ‘clean hands’ doctrine, its investment was made in accordance with the laws 

and regulations of RESPONDENT’s territory. This does not hold true. 

39. RESPONDENT is a signatory party of the United Nations Convention Against 

Corruption27. The Convention provides, in its Art. 15 (a), the following: 

 
Bribery of national public officials. Each State Party shall adopt 

such legislative and other measures as may be necessary to 

establish as criminal offences, when committed intentionally: (a) 

The promise, offering or giving, to a public official, directly or 

indirectly, of an undue advantage, for the official himself or herself 

or another person or entity, in order that the official act or refrain 

from acting in the exercise of his or her official duties28. [Emphasis 

added] 

 

40. This means that RESPONDENT has assumed the commitment to include 

bribery as a criminal offense under its laws and regulations. Moreover, there 

have been cases judged, or currently under judgment, in RESPONDENT’s 

national courts where individuals are prosecuted for accepting or giving bribes29. 

Hence, it can be said that, in RESPONDENT’s territory, bribery of a national 

public official is considered a criminal offence. In other words, it is an act 

against its law and regulations. 

41.  In order to assess whether a bribe was offered and/or accepted, the Arbitral 

Tribunal should make a meticulous analysis of the facts and assess whether there 

are considerable indications of such illegal behavior30. 

																																																								
27 Procedural Order No. 3, para 3 p 60. 
28 United Nations Convention Against Corruption, Art. 15(a). 
29 Procedural Order No. 2, para 5 p 56. 
30 Metal-Tech v. Uzbekistan.  
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42. In the case Metal-Tech v Uzbekistan, which is also a treaty case, the arbitral 

tribunal made such analysis31. It considered that it did not have jurisdiction over 

the dispute because there were ‘red flags’, in other words, explicit signs of 

violation of national laws regarding corrupt behavior by the claimant of the case. 

It is worth noting that, in that case, the arbitral tribunal did not consider that, in 

order to deny jurisdiction, it should rely on substantiated facts and conclusive 

evidence. Rather, it deemed that the ‘red flags’ were sufficient. This was 

considered a reasonable choice because in many cases of corruption it is nearly 

impossible to fully prove the illegal conduct, even when there are considerable 

indications of the wrongdoing32.  

43. The same criteria should be applied to the case at hand. In July 1998, 

CLAIMANT managed to have a private meeting with the President of the 

National Environment Authority of Oceania. Less than one month later, the 

same authority issued an environmental license approving the commencement of 

arms production by Rocket Bombs33. It is important to stress that this procedure 

is usually very long and time consuming. However, for CLAIMANT it was not, 

since it was initiated and completed within mere twenty days.  

44. Moreover, the requirements of the procedure for obtaining an environmental 

license were not upheld. The adjustment of production lines was a requirement 

for the issuance of the license34. Any arm producer was obliged to provide 

evidence that its production line complied with the environmental requirements 

set forth under the Environment Act of 199635.  

45. At the time the license was issued, Rocket Bombs did not comply with such 

requirements, since its production line had not been adjusted36. Not only that, 

but CLAIMANT reportedly lacked the financial resources to finance such 

adjustment37. Despite all of these inconsistencies, after CLAIMANT’s private 

meeting with the authority in charge of issuing the license, Rocket Bombs’ arms 

production was quickly approved. 

																																																								
31 Metal-Tech v. Uzbekistan. 
32 Nappert, p 179. 
33 Statement of Uncontested Facts, paras 6-7 p 33. 
34 Statement of Uncontested Facts, paras 4-5 p 32. 
35 Procedural Order No.2 para 1 p 56. 
36 Statement of Uncontested Facts, para 13 p 35. 
37 Statement of Uncontested Facts, paras 4-5 p 32 
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46. Besides both of these serious ‘red flags’ of corrupt behavior, there is another fact 

that indicates that CLAIMANT bribed one of RESPONDENT’s officials. The 

President of the National Environment Authority of Oceania, with whom 

CLAIMANT had its private meeting, was formally convicted for accepting 

bribes38. Moreover, this same official named CLAIMANT as one of the persons 

from whom he had received bribes from, and against whom he was willing to 

testify39. As a response, criminal proceedings started against CLAIMANT in 

Oceania40.  

47. Therefore, in light of the several ‘red flags’ that can be verified through an 

assessment of the facts of the case at hand, this Arbitral Tribunal should consider 

that CLAIMANT acted in an illegal manner, in violation of the ‘clean hands’ 

doctrine. Consequently, it should be deemed that this Tribunal does not have 

jurisdiction over the dispute. 

 

B. Alternatively, if the Arbitral Tribunal considers that the Euroasia BIT is the 

applicable one, it still does not have powers 

48. Even if the Arbitral Tribunal considers that CLAIMANT is an investor under the 

Euroasia BIT, it does not have jurisdiction to settle the dispute. This is so 

because in order for the Arbitral Tribunal to have jurisdiction (1) CLAIMANT 

should have complied with the pre-arbitral step provided in Art. 9 of the 

Euroasia BIT. Moreover, (2) the MFN clause, Art. 3 of the Euroasia BIT, does 

not relieve CLAIMANT of this obligation. 

49. Nevertheless, if the Arbitral Tribunals considers that it has jurisdiction over the 

dispute, (3) CLAIMANT’s contentions cannot be admitted, once CLAIMANT 

breached the implied obligation to comply with the ‘clean hands’ doctrine of the 

Euroasia BIT.  

	
	
	
 

																																																								
38 Procedural Order No.2 para 2 p 56. 
39 Procedural Order No.2 para 2 p 56. 
40 Procedural Order No.2 para 2 p 56. 
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1. CLAIMANT did not comply with the obligation of litigating for 24 months in 

Oceania's national courts 

50. Art. 9 of the Euroasia BIT sets forth that any dispute regarding an investment 

between an investor and a contracting state shall be settled, to the possible 

extent, amicably. Art. 9 further establishes that the dispute cannot be settled 

through such means, as it may be submitted to the competent judicial or 

administrative courts of the host state. Finally, Art. 9.3 provides that, if after 

twenty-four months from the date of the notice of the commencement of court 

proceedings, the dispute has not been resolved, it may be referred to 

international arbitration. 

51. CLAIMANT has not complied with the requirement of Art. 9.3. Although 

CLAIMANT attempted to settle the dispute at first, it did not attempt to resolve 

it through the national courts of RESPONDENT. CLAIMANT itself stated that 

it proceeded to arbitration directly after having failed to resolve the dispute 

amicably41.  

52. Moreover, the dates of CLAIMANT’s action in regard to the dispute can verify 

CLAIMANT’s non-compliance with the pre-arbitral steps set forth under Art. 9 

Euroasia BIT. RESPONDENT was first notified of the dispute on 23 February 

2015, and from this date, CLAIMANT should proceed to national courts, only 

referring the dispute to arbitration after twenty-four months after doing so42. 

However, about five months later, on 11 September 2015, CLAIMANT 

submitted its request for arbitration to the ICC43.  

53. Therefore, if CLAIMANT desired to refer any dispute to arbitration under the 

Euroasia BIT, it should have complied with the requirement of litigating in the 

Oceanian courts for 24 months. However, CLAIMANT did not comply with this 

pre-arbitral step. 

  
 
 
 
 
																																																								
41 Request for Arbitration, p 4. 
42 Procedural Order No.3, para 4, p 60. 
43 Request for Arbitration, p 3. 
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2. Art. 3 Euroasia BIT cannot be extended to jurisdictional matters 

54. Art. 3 Euroasia BIT cannot be extended to jurisdictional matters. This is so 

because (i) the MFN clause is not to be applied to the jurisdictional issues of the 

dispute and (ii) RESPONDENT's public policy does not allow the Parties to 

override the time span of twenty-four months before starting arbitral 

proceedings. 

 
i. The MFN clause cannot be extended to jurisdictional matters 

55. RESPONDENT stresses that the Euroasian BIT is not applicable to the case at 

hand, once CLAIMANT is a natural person of Eastasia. However, if this 

Tribunal believes otherwise, RESPONDENT sustains that CLAIMANT’s 

request is not valid and therefore should be dismissed by the Tribunal. 

56. The MFN clause contained in Art. 3 Euroasia BIT does not afford procedural 

protection, only guaranteeing the same privileges to each and every investor 

concerning the substantive treatment given to their investments. 

57. Art. 3.1 Euroasia BIT corroborates the mentioned interpretation, by setting that: 

 
Each contracting party […] shall accord to investments made by 

investors of the other contracting party, to the income and activities 

related to such investments and to such other investment matters 

regulated by this agreement, a treatment that is no less favorable 

than that accorded to its own investors or investors from third-party 

countries.44 

 

58. The wording of the aforementioned provision illustrates that the substantive 

protection the Contracting States are willing to afford is not extended to 

jurisdictional disputes. Such protection is evidenced by the reference to “income 

and activities related to such investments”, always seen as substantive matters in 

investment disputes, and not mentioning the possible extension to procedural 

matters, thus evidencing that it was not the intention of parties45. 

																																																								
44 Exhibit C1, Art. 3.1. p 41. 
45 Gaillard, p 3. 
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59. Art. 3.2 sets exceptions to the MFN treatment related mostly to economic union, 

common markets or free trade areas. At first, that provision appears as 

supportive of CLAIMANT’s argument that “other investment matters” includes 

dispute settlement based on the principle of Expressio unius est exclusio 

alterius46.  

60. Nevertheless, the fact that Art. 3.2 refers to “advantages and privileges accorded 

by each contracting party to any other country” should be considered an 

indication that the MFN treatment must be understood as only relating to 

substantive protection. Hence, RESPONDENT states that Art. 3.2 demonstrates 

that Art. 3.1 concerns solely about matters related to substantive protection, 

excluding, therefore, the procedural issues that were argued by CLAIMANT. 

61. As CLAIMANT stated, every treaty should be interpreted under the commands 

of the VCLT. In regard to the interpretation of the Eastasia and the Euroasia 

BIT, Art. 31 of the VCLT can be applied in order to affirm the good faith 

principle, considering the ordinary meaning to be given to the terms of the 

treaties in their context and in the light of their object and purpose47. 

62. RESPONDENT submits, in consonance with Art. 31 of the VCLT, that in order 

to analyze Art. 3 Euroasia BIT in accordance with the good faith principle and 

considering the ordinary meaning of the provisions of the treaties, dispute 

settlement should not be considered within the scope of the MFN treatment, 

unless the parties expressly intended to. 

63. In this sense, the tribunal on Winthershall v. Argentina held that the ordinary 

meaning of expressions as “associated activities” or “investment related 

activities” is generally to be considered only as essential activities of the investor 

to conduct its business in the territory of the host state. Their meaning is not, on 

the other hand, to be interpreted as activities associated with the settlement of 

disputes between the investors and the host state48. 

64. The ejusdem generis principle cannot be used by RESPONDENT in order to 

extend the scope of the MFN clause to the dispute resolution provision contained 

																																																								
46	Dolzer/Schreuer,	p	209.		
47 Vienna Convention on the Laws of Treaties, Art 31. 
48 Winthershall v Argentina. 
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in Art. 8 Eastasia BIT. That is so, because such principle allows the extension of 

the MFN clause for all the matters directly dealt in the MFN clause itself49. In 

the case at hand the MFN clause does not contain any reference to the right to 

arbitrate. Hence, Art. 3 Euroasia BIT does not allow the interpretation that 

CLAIMANT is entitled to the conditions set forth in Art. 8 Eastasia BIT. 

 

ii. RESPONDENT's consent to Arbitrate is limited by the necessity of 

litigating for 24 months in RESPONDENT’s national courts 

65. Alternatively, if the Arbitral Tribunal considers that the dispute settlement 

provisions are comprised within “other investment matters regulated by the 

agreement”, the extension of the MFN clause to dispute resolution is not 

possible in the present case, due to RESPONDENT's public policy. 

66. It is RESPONDENT's submission that Art. 9 Euroasia BIT should be interpreted 

as a multi-layered, progressive dispute resolution system, in which the pre-

arbitral period and the arbitration proceedings should be understood as 

interdependent. Therefore, the possibility of accessing an arbitral tribunal would 

be conditioned to resorting first to local courts for twenty-four months50. 

67. It is RESPONDENT’s contentions that even though Art. 9.2 Eurasia BIT uses 

the word “may” instead of “shall” while referring to the resort to local courts, 

the simultaneous analysis of this article with Art. 9.3 Euroasia BIT illustrates 

that in order to access arbitration the unsatisfied party has the duty to first access 

the local courts for twenty-four months. Hence, only after such period it would 

be reasonable and allowed for the party to refer the dispute to arbitration. 

68. Additionally, the waiting-period of twenty-four months is an essential 

prerequisite to establishing this Arbitral Tribunal jurisdiction and a premise of 

its consent to submit investment to international arbitration as last resort. 

Therefore, it should not be characterized as a mere procedural step capable of 

generating inefficiency51. The consent to arbitrate by the host state of an 

																																																								
49 ILC on Most Favorable Nation, Art. 9 
50 ICS v Argentina. 
51 Kilic Insaat Ithalat Ihracat Sanavy Ve Ticaret Anonim Sirketi v Turkmenistan. 
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investment is not generally given, but inter alia under a particular investment 

treaty52. 

69.  Furthermore, the intention to incorporate dispute settlement provisions into the 

MFN clause's treatment must be clearly and unambiguously expressed53. Two 

examples can be mentioned. 

70.  On one hand, the MFN clause in the NAFTA agreement excludes its 

applicability to settlement disputes by clearly enumerating the MFN treatment to 

investments and other dispositions54. On the other hand, the United Kingdom's 

BIT with Albania – as an example of express intention to incorporate dispute 

settlement under the MFN clause – provides for dispute settlement in its Arts. 8 

and 9, while in its Art. 3.3, sets forth that: 

 
(…) for the avoidance of doubt it is confirmed that the treatment 

provided for in paragraphs (1) and (2) above shall apply to the 

provisions of articles 1 to 11 of this agreement55. 

 

71. In this sense, it cannot be stated that clear and unambiguous intention to include 

dispute settlement under the treatment provided by the MFN clause can arise if 

the agreement to arbitrate is reached by incorporation by reference (as would be 

the effect of the MFN). This is so even in light of Art. 7(2) UNCITRAL Model 

Law, which establishes that56:  

 
the reference in a contract to a document containing an arbitration 

clause constitutes an arbitration agreement provided that the 

contract is in writing and the reference is such as to make that 

clause part of the contract.  

 

72. This means that the reference is required in order to make the arbitration clause 

part of the contract – which is the Euroasia BIT, on the present case. In other 

																																																								
52 Schreuer, pp 1-2. 
53 Gaillard, p 3. 
54 NAFTA, Art. 1103(2). 
55 UK-Albania BIT. 
56 UNCITRAL Arbitration Model Law, Art. 7(2). 
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words, the reference should be strong, demonstrating the parties clear and 

unambiguous intention to import the arbitration provision of a third-party BIT57. 

73. A clause affirming that the parties “shall accord to investments made by 

investors of the other contracting party, to the income and activities related to 

such investments and to such other investment matters regulated by this 

agreement, a treatment that is no less favorable than that accorded to its own 

investors or investors from third-party countries” cannot be said to constitute an 

incorporation by reference clause. The wording of the clause creates a doubt 

whether the reference to other documents – BITs signed by Oceania, for instance 

– clearly and unambiguously includes a reference to the dispute resolution 

provisions affirmed in those BITs. 

74. In addition, the fact that nationals of Eastasia may directly resort to arbitration 

after the six months of amicable negotiations does not constitute an objective 

advantage in comparison to the procedure described on Art. 9 Euroasia BIT. 

75. According to the tribunal of ICS v. Argentina, the multiple recourses (domestic 

and international arbitration) should be seen as more favorable to foreign 

investors than a provision that restricts dispute settlement only to arbitration, as 

it allows a double analysis of the facts that constitute the case58. 

76. The differential treatment does not automatically constitute a less favorable one. 

The analysis whether the treatment afforded to an investor (on what concerns 

dispute resolution methods) was more or less favorable can only be made 

considering the best interest of an investor at the moment the dispute arises59.  

77. Therefore, the focus of this Tribunal should be on whether the treatment 

afforded to nationals of a certain country is generally more favorable and 

whether disparities of treatment between foreign investors can generally be 

avoided60.  

																																																								
57 Plama v. Bulgaria. 
58 ICS v. Argentina. 
59 Martin, p 10. 
60 ICS v Argentina. 
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78. In the present case, even if CLAIMANT submits that the time-span constitutes a 

disadvantage, such statement cannot be proved in a general approach and could 

only be verified after the occurrence of both procedures. 

79. Additionally, the recognition of the valid extension of the MFN clause to dispute 

settlements on the present case would permit CLAIMANT to disruptively treaty-

shop, which would harm the purpose and existence of such provision61. This is 

so precisely because it would not be justified by any objective advantage. 

80. As stated before, the MFN clause intends to avoid states from providing less 

favorable treatment to investors just because of their nationality. Therefore, as 

long as an objective advantage can be perceived from the application of a 

provision affirmed in a third-party BIT, there would be no obstacles to its 

adoption when regulating the investment relationship of the case at hand. 

81. However, this is not the case. Since no objective advantage arises from the 

dispute settlement provision of the Eastasia BIT, by allowing CLAIMANT the 

possibility to choose among different permutations of dispute settlement 

mechanisms, this Tribunal would not harmonize the treatment conferred to 

investors62. Rather, it would create confusion and uncertainty, as the host state 

would be exposed to a huge number of “cherry picking provisions” claims by 

investors63. 

82. Therefore, considering that (i) the MFN clause contained in Art. 3 Euroasia BIT 

does not allow the extension of the most favorable treatment to jurisdictional 

matters, specifically Art. 8 Eastasia BIT, and (ii) RESPONDENT’s only 

consented to arbitrate conditioned to the obligation of litigation for twenty-four 

months in its national courts, this Tribunal should not allow CLAIMANT to 

afford the conditions of Art.8 Eastasia BIT. 

	
	
	
	
 

																																																								
61 Schill, p 187. 
62	Telenor	v.	Hungary.	
63 Plama v. Bulgaria; Salini v. Jordan. 
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3. CLAIMANT breached the implied obligation of the ‘clean hands’ doctrine 

contained in the Euroasia BIT 

83. CLAIMANT may state that there is no express provision requiring compliance 

with the laws and regulations of the host country in the Euroasia BIT.  However, 

there is an implied obligation to comply with said doctrine.  

84. Art. 9 Euroasia BIT provides for a dispute resolution mechanism. It is the 

relevant article to analyze CLAIMANT’s contentions, once CLAIMANT cannot 

invoke the dispute resolution clause of the Eastasia BIT, as has been mentioned 

above. 

85.  Art. 9.7 Euroasia BIT provides that in an eventual dispute, the Arbitral Tribunal 

should decide considering the applicable principles of international law. These 

principles can be defined as fundamental legal concepts, which are an important 

part of international law64. Art. 38 Statute of the International Court Justice can 

provide a useful insight as to what they actually are: 

 
The Court, whose function is to decide in accordance with 

international law such disputes as are submitted to it, shall apply: 

a) international conventions, whether general or particular, 

establishing rules expressly recognized by the contesting states; b) 

international custom, as evidence of a general practice accepted as 

law; c) the general principles of law recognized by civilized 

nations; d) subject to the provisions of Article 59, judicial decisions 

and the teachings of the most highly qualified publicists of the 

various nations, as subsidiary means for the determination of rules 

of law65.  

 
86. A principle that has been recognized as such is the good faith principle66.  This 

principle requires that any negotiation and means that give rise to the investment 

be executed without deceit or artifice, in a loyal and truthful manner that 

preserves the confidence between parties67 . Under this principle, the ‘clean 

hands’ doctrine can be located. This doctrine provides that, in order for any 

																																																								
64 Moloo, pp 1 – 4.  
65 Statute of the International Court Justice, Art. 38. 
66 Inceysa v. El  Salvador, p 70. 
67 Inceysa v. El  Salvador, p 70. 
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party to seek relief in a dispute, it must have acted with equity in all matters 

related to its claim68.  

87.  In addition, there are a series of maxims accepted internationally that can be 

mentioned to sustain that there is an implied obligation to comply with the rules 

and regulations of the host country, namely69:  Ex dolo malo non oritur actio (an 

action does not arise from fraud); Malitiis nos est indulgendum (there must be no 

indulgence for malicious conduct); Dolos suus neminem relevat (no one is 

exonerated from his own fraud).  

88. In the case Inceysa v. El Salvador, these maxims were cited to support that 

irrespective of a provision in a BIT requiring compliance with a host state laws 

and regulations, there are general principles of law that bar any claimant from 

relying on investment arbitration70.  

89. In the case at hand, as art. 9.7 Euroasia BIT provides for the application of said 

principles, the Arbitral Tribunal should consider that there is an implied 

obligation to comply with the ‘clean hands’ doctrine. In addition, it is important 

to note that even if the dispute resolution clause of the Eastasia BIT were to be 

applied, the result would be the same.  

90. This is so because it has a gap in regards to its dispute resolution provision, once 

it does not provide for the rules an eventual tribunal should apply. Hence, even 

in such case, regard is necessary for the dispute resolution provision of the 

Euroasia BIT, in order to fill the existing gap. 

91. Nevertheless, an implied obligation to comply with the ‘clean hands’ doctrine 

has been recognized to exist in BITs71 . Even where there is no express 

requirement to comply with the laws and regulations of the host country, parties 

have to act in a legal manner in order to be afforded the protection of BITs72. 

92. In this sense, even though the Euroasia BIT does not expressly provide the duty 

to abide by the host country’s laws and regulations, it contains an implied 

																																																								
68 Netherlands v. Belgium.  
69 Inceysa v. El Salvador para 240, p.73  
70 Inceysa v. El Salvador, para 244, p. 74. 
71 Plama v. Bulgaria; Phoenix Action, Ltd. v. The Czech Republic. 
72 Moloo/Khachaturian, pp 1499 – 1501. 
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obligation of compliance with the ‘clean hands’ doctrine. First, because Art. 9.7 

Euroasia BIT sets forth that the Arbitral Tribunal should apply the general 

principles of international law, in which is included the ‘clean hands’ doctrine. 

Second, because an implied duty to comply with the ‘clean hands’ doctrine has 

been recognized by the international community, regardless of any express 

provision.  

93. As has been mentioned, CLAIMANT breached the ‘clean hands’ doctrine when 

investing in RESPONDENT’s territory. CLAIMANT did so, once it obtained 

the required environmental license through illegal means. Hence, in the case that 

this Arbitral Tribunal finds that the CLAIMANT is an investor pursuant to the 

Euroasia BIT, it should not be allowed to benefit from its provisions in light of 

the ‘clean hands’ doctrine. 
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ARGUMENTS ON THE MERITS 

 

II. RESPONDENT’s sanctions are lawful  

	
94. The Executive Order was introduced on 1 May 2014 by the President as a means 

to sanction the wrongful acts committed by Euroasia. The behaviors of Euroasia 

led to the undermining of the democratic process and institutions in Eastasia and 

also threaten both Eastasia’s and RESPONDENT’s national security and foreign 

policy. In this sense, (A) the economic sanctions imposed by RESPONDENT 

were an answer to Euroasia’s actions, (B) the President was competent to 

introduce the Executive Order and, (C) RESPONDENT did not expropriate 

CLAIMANT’s investment and should not pay compensation. 

 

A. The economic sanctions imposed by RESPONDENT were an answer to 

Euroasia’s actions 

95. It is RESPONDENT’s contention that the actions and policies of Euroasia, 

including its annexation to Fairyland and its use of force in Eastasia, constitute 

wrongful acts.  

96. The concept of ‘sanctions’ in international law can be understood as legal policy 

instruments that are used to enforce international law 73 . Furthermore, 

international sanctions are imposed for acts of wrongdoing, with the intention to 

condemn them74. Thus, a state invokes sanctions in the perception that the target 

state has violated norms of moral behavior valued by the sender75. In this sense, 

the wrongdoer deserves concrete penalties and also a public proclamation of the 

target’s impiety76.  

97. The states can impose partial or global economic sanctions77. These may 

comprise foreign goods, private or public, situated on the territory of the state 

																																																								
73 Kelsen, p 760; Daoudi/Dajani, pp 2-9. 
74 Nossal, p 305; Hufbauer, 318. 
75 Nossal, p 306. 
76 Nossal, p 306. 
77 Carreau, p 581. 
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that was victim of the international law violation78. In this sense, it is legitimate 

for a harmed state to block the property of the state author of the damage, which 

is located on the first’s territory79.  

98. Hence, it is lawful under international law for a state that has been harmed or is 

in immanency of harm, to confiscate the other state’s goods that are situated on 

national territory80. Furthermore, the harmed state is also enabled to reach goods 

from private individuals81. 

99. In Western diplomacy, for example, the standard reaction to a crisis is the 

imposition of a range of economic sanctions to persuade other countries to 

follow suit82. Some cases on which a state has imposed lawful sanctions on 

another are the imposition of martial law in Poland in 1981 and the American 

hostage crisis in Iran in 1979-1980.  

100. In both situations, economic sanctions were introduced. In the first, the aim was 

to restore human and civil rights in Poland, whilst in the second to secure the 

release of the American hostages in Iran83. In addition, sanctions may be applied 

in international law as negative and positive measures to influence a state to 

perform desired behaviors or even on a retaliatory manner84. 

101. On 4 November 1979, the American Embassy in Tehran was taken and its staff 

was seized by a group of armed Iranian students85. As a reaction, the U.S. 

government banned imports of Iranian oil and froze the entirety of official 

Iranian assets. 

102. Additionally, it called on its allies to participate in the ban and demanded that 

the United Nations imposed collective sanctions on Iran86. In spite of the United 

Nations not having decided on the collective economic measures, the U.S. allies 

																																																								
78 Carreau, p 581. 
79 Carreau, p 581. 
80 Carreau, p 581-590. 
81 Carreau, p 590; McGee/Yoon, p 3. 
82 Mayall, p 1. 
83 Mayall, p 2. 
84 Miyagawa, p 6. 
85 Miyagawa, p 3. 
86 Baldwin, p 256. 
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joined in the sanctions. On 20 January 1981, the American hostages were 

released.87 

103. In the case at hand, it is RESPONDENT’s submission that Euroasia continues to 

undermine democratic processes and institutions in Eastasia. The disruption of 

the policy and sovereignty of the government of Eastasia should be deemed as a 

wrongful act.  

104. Thus, RESPONDENT was legitimate to impose economic sanctions on Euroasia 

and block the property of persons contributing to the situation in Eastasia, in 

accordance with international law. Furthermore, Euroasia threatens Eastasia’s 

peace, security, stability, sovereignty, and territorial integrity and contributes to 

the misappropriation of assets. 

105. Therefore, Euroasia’s behavior and policies should be deemed as wrongful acts 

and these must be sanctioned by use of coercive measures set forth by other 

states. 

 

B. The President is competent to introduce the Executive Order, in accordance 

with The International Emergency Economy Powers Act 

106. It is RESPONDENT’s contention that the President was competent to introduce 

the Executive Order. The President has powers to react when dealing with any 

unusual and extraordinary threats to RESPONDENT’s national security, foreign 

policy, or economy88. 

107. According to the International Emergency Economic Powers Act of 1992, the 

President may block transactions and freeze assets in order to cope with the 

threat89 . In addition, the Executive Order was prepared and published in 

accordance with Oceanian law. Furthermore, the preparation of the Executive 

Order was reported by the media before it was published and entered into 

force90. 

																																																								
87 Miyagawa, p 4. 
88 Procedural Order No. 2, para 7 p 56. 
89 Procedural Order No. 2, para 7 pp 56-57. 
90 Procedural Order No. 2, para 7 p 57. 
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108. Therefore, the President was competent and able to (i) declare the existence of 

an unusual and extraordinary threat and (ii) block transactions and freeze assets 

to cope with the threat.  

109. In the case at hand, the President declared that Euroasia contributed to the 

misappropriation of its assets and threatened national security and foreign policy 

of RESPONDENT, amounting to an unusual and extraordinary threat91. 

 

C. RESPONDENT did not expropriate CLAIMANT’s investment and should 

not pay compensation 

110. RESPONDENT submits that it did not expropriate CLAIMANT’s investment 

and, therefore, should not pay compensation to CLAIMANT, given that the 

sanctions imposed were legal and within its powers.  

111. A taking of property, in its most general meaning, is any host governmental 

action that negatively affects the economic value of the foreign investment92. 

Furthermore, it is considered that a taking has occurred if a government measure 

negatively affects the investment rights 93 . However, the consequence of 

measures within a host state’s police powers should not be deemed as 

expropriation94. 

112. For example, the USA Standard BIT 2012 defines that there is no expropriation 

on cases in which there was no interference “with tangible or intangible property 

right or property interest in an investment95.” Moreover, the USA Standard BIT 

2012 stipulates that some factors must be taken into account in order to 

distinguish expropriation from non-expropriation measures96.  

113. First, the economic impact of the governmental action, which does not mean that 

the mere fact that there was an adverse effect on the economic value of an 

investment amounts to the occurrence of indirect expropriation. Second, the 

																																																								
91 Exhibit C2, p 52. 
92 Guzman, p 3. 
93 Guzman, p 3. 
94 Saluka v. Czech Republic. 
95 USA Standard BIT 2012, Annex B.  
96 USA Standard BIT 2012, Annex B.  



 
 

27	
	

extent to which the governmental action interferes with distinct, reasonable 

investment-backed expectations. Third, the character of the government action97. 

114. In addition, the USA Standard BIT 2012 defines, in Art. 4(b) of Annex B, that:  

 
Except in rare circumstances, non-discriminatory regulatory 

actions by a Party that are designed and applied to protect 

legitimate public welfare objectives, such as public health, 

safety, and environmental, do not constitute indirect 

expropriation98. [Emphasis added] 

 

115. In this sense, it is considered that the existence of generally recognized 

considerations of public health, safety, morals or welfare will commonly lead to 

the conclusion that there was no “taking”99. Furthermore, non-discriminatory 

regulation, such as the ones aiming national security and foreign policy, should 

be deemed as non-compensable100. The tribunal in the Methanex v. United 

States of America held that: 

 
[A]s a matter of general international law, a non-discriminatory 

regulation for a public purpose, which is enacted in accordance 

with due process and, which affects, inter alios, a foreign investor 

or investment is not deemed expropriatory and compensable101.  

[Emphasis added] 

 
116. As was mentioned, the introduction of economic sanctions by states does not 

constitute a wrongdoing under international law and, therefore, it should be 

deemed as lawful102. It is widely accepted by jurists that certain measures should 

not amount to compensation103. Among these, the measures of legitimate 

exercise of power, including defense against external threats. 

																																																								
97 USA Standard BIT 2012, Annex B, Art 4(a).  
98 USA Standard BIT 2012, Annex B 4(b).  
99 Guzman, p 5.; Christie, p 338. 
100 Guzman, p 6.; Marvin Roy Feldman Karpa v. Mexico. 
101 Methanex v. United States of America. 
102 Supra, para 104. 
103 Brownlie, p 511. 
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117. That is precisely the case at hand. The Executive Order introduced by the 

President was issued in order to preserve national security and foreign policy104. 

In this sense, the impacts that the measures established by the Executive Order 

had were a response to the unusual and extraordinary threat to RESPONDENT’s 

public welfare. Thus, CLAIMANT should not be compensated, given that the 

sanctions imposed do not amount to a direct, nor indirect expropriation. 

118. Therefore, the Arbitral Tribunal should find that RESPONDENT did not 

expropriate CLAIMANT’s investment and should not pay any compensation to 

him. 

III. CLAIMANT contributed to the damage suffered by his investment by virtue 

of his own conduct 

119. It is RESPONDENT’s contention that CLAIMANT’s behavior, in particular, its 

contract renewal for supply of weapons to Euroasia even after Peter Explosive 

should have known of Euroasia’s intention to incorporate Fairyland into its 

territory by direct military intervention if necessary, led to the imposition of 

sanctions upon Rocket Bombs, which resulted in the deterioration of the 

company’s financial situation.  

120. National legal systems in both contract and tort law and international law 

consider as a crucial factor the negligent behavior of the complaining party, the 

notion of ‘contributory fault’105. This concept is met once the claimant’s fault 

materially contributed to the damage it alleges to sustain due to the conduct of 

the defendant106. 

121. Furthermore, in international law, the contributory behavior of the claimants on 

the reduction of the amount of compensation107. In addition, the concept of 

contributory fault is related with the concept of inadequate assessment of risk, in 

which ‘a victim evidenced an understanding of a dangerous situation and 

voluntarily encountered it’108.  

																																																								
104 Exhibit C2, p 52. 
105 Ripinsky/Williams, p 314; Genin et al v. Estonia. 
106 Ripinsky/Williams, p 314.	
107 Ripinsky/Williams, p 315; Arangio-Ruiz, p 16. 
108 Ripinsky/Williams, p 315. 
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122. Moreover, the assessment of contributory fault should be made whenever the 

claimant’s conduct has been negligent or imprudent109. In this sense, the ILC 

Articles on State Responsibility, widely utilized on investment international 

cases and doctrine, acknowledge the relevance of contributory fault in the 

determination of reparation110. Art. 39 ‘Contribution to the injury’ establishes 

that: 

 

In he determination of reparation, account shall be taken of the 

contribution to the injury by willful or negligent action or 

omission of the injured State or any person or entity in relation to 

whom reparation is sought111. [Emphasis added] 

 

123. In international investment law, the notion of contributory fault is also relevant 

and the tests of reasonableness and prudence of the claimant are key in this 

concept112. Thus, when contributory fault is established, the award shall be 

reduced proportionally with the injury caused by the claimant113. 

124. That was the finding of the tribunal on the MTD v. Chile case. On that case, the 

investor was considered to have contributed to its own injury, given that it failed 

to undertake adequate ‘due diligence’ of its own and was unaware of certain 

specificities of the host state’s regulations114. The Tribunal, hence, decided that 

the loss should be shared equally between the investor and the defendant115.  

125. Moreover, the tribunal in Azurix v. Argentina similarly understood that the 

amount of damages should be reduced, once the investor had behaved and 

decided on an unreasonable and negligent manner116.  

126. Thus, it is known that in arbitral practice the tribunals have been reducing 

compensation in cases in which the claimant has unreasonably or imprudently 

conducted the investment and contributed to the injury117. 

																																																								
109 Ripinsky/Williams, p 315. 
110 ILC Articles on State Responsibility, Art 39; Ripinsky/Williams, p 315. 
111 ILC Articles on State Responsibility, Art 39. 
112 Ripinsky/Williams, p 316; Genin et al v. Estonia. 
113 Ripinsky/Williams, p 316. 
114 MTD v. Chile, Ripinsky/Williams, p 316. 
115 MTD v. Chile, Ripinsky/Williams, p 316. 
116 Azurix v. Argentina	
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127. In the case at hand, CLAIMANT has acted in a neglectful manner. This is so, 

given that it is reasonable to expect that CLAIMANT had knowledge on the 

situation in Fairyland and still continued to negotiate with the Minister of 

National Defense of Euroasia, John Defenceless118. 

128. In February 2014, although the armed forces of Euroasia had not entered 

Fairyland yet, the referendum on the secession had already been held in 1 

November 2013 and the unstable situation was already evident119.   

129. Furthermore, CLAIMANT should have known of the probability that Euroasia 

would intervene militarily in Fairyland because (i) Euroasia has long advocated 

for the self-determination of the inhabitants of Fairyland, (ii) the deliberations of 

the Parliament of Euroasia on the Government’s proposal to intervene included 

discussion of the Fairyland letter of 23 January 2014 requesting Euroasia’s 

assistance and (iii) those were broadcast on Euroasia’s public television120. 

130. In this sense, CLAIMANT negotiated and contracted with Euroasia, even 

thought there was a tangible possibility that the weapons delivered would be 

used on the unlawful annexation. 

131. Therefore, it is RESPONDENT’s submission that CLAIMANT should have 

known of the intentions of Euroasia to employ the use of the arms delivered by 

him to intervene militarily on Fairyland and annex the territory to Euroasia. The 

Arbitral Tribunal should find that CLAIMANT’s own conduct contributed to the 

injury he claims damage for and, if the Tribunal finds that RESPONDENT must 

pay compensation, the amount should be reduced.   

 
 
 
 
 
 
 
 
 
 
																																																																																																																																																															
117	Ripinsky/Williams, p 317.	
118 Procedural Order No. 3, para 7, p 61; Statement of Uncontested Facts, para 15, p 35. 
119 Statement of Uncontested Facts, para 14, p 35. 
120 Procedural Order No. 2, para 3, p 56.		
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PRAYER FOR RELIEF 

 
 
In light of the reasons, RESPONDENT respectfully requests that: 
 

 
(i) This Tribunal finds that the Eastasia BIT is the relevant for the 

present dispute; 

 
(ii) Alternatively, that the MFN clause, Art. 3 Eurasia BIT, cannot be 

extended to jurisdictional matters 

 
(iii) That CLAIMANT’s contentions are not admissible since he 

breached the ‘clean hands’ doctrine; 

 

(iv) That RESPONDENT’s sanctions are lawful, it did not 

expropriate CLAIMANT’s investment and owes no 

compensation; 

 

(v) That CLAIMANT contributed to its own damage. 

 
 
 

TEAM BRAVOS 

On behalf of RESPONDENT 

Republic of Oceania 

 
 

 


