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STATEMENT OF FACTS 

 

1. On 1 January 1992, Oceania and Euroasia concluded the Euroasia BIT, which came into force 

on 23 October 1995. On 1 January 1992, Oceania and Eastasia concluded the Eastasia BIT, 

which came into force on 1 April 1993. 

 

2. In February 1998, Claimant acquired shares in Rocket Bombs located in Oceania in the suburb 

of Valhalla, and became its 100% shareholder. In March 1998, Claimant became a president 

and sole member of the board of directors of the company. 

 

3. In November 1997, Rocket Bomb lost its license. Under the environmental law of Oceania, 

Claimant was obliged to obtain a license from the NEA in order to resume arms production. In 

order to obtain the license, Claimant was obliged to adjust Rocket Bombs production line to the 

environmental requirement in accordance with the Environment Act 1996.  Claimant was 

lacked the necessary financial resources to the adjustment Rocket Bombs production line. 

 

4. In July 1998, Claimant managed to have a private meeting with the President of the NEA. 

 

5. On 23 July 1998, the NEA issued an environmental license approving the commencement of 

arms production by Rocket Bombs. 

 

6. On 3 August 1998, the Ministry of Environment of Oceania denied Claimant’s request for 

subsidy for the purchase of environmental friendly technology. 

 

7. On 23 December 1998, Claimant met with representatives of the Ministry of the National 

Defence, including the Minister himself. On that day, they concluded a contract for the arms 

production, effective as of 1 January 1999. The contract was concluded for fifteen years period 

and included the possibility of renewal.   

 

8. Under the contract Claimant was obliged to deliver weapons in instalments. On 1 February 

1999, Claimant received payment in advance due to a guarantee in the contract. After this 

payment, Claimant started to rehire workers and produce arms. 
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9. After Claimant’s business became profitable he started to modernize the production line on 

order to comply with requirements set forth in the Environment Act 1996. The production line 

fully complied with the legal requirements in Oceania by 1 January 2014. 

 

10. In August 2013, the authorities of Fairyland decided to hold a referendum on the secession of 

Fairyland from Eastasia and its reunification with Euroasia. On 1 November 2013, the 

referendum was held and the majority decided in favour of secession. Eastasia declared the 

referendum unlawful. 

 

11. Fairyland wrote an official letter to the Minister of Foreign Affairs of Euroasia, asking for 

intervention. 

 

12. After a long debate between Euroasia and Eastasia, Euroasia decided to intervene and annex 

fairyland to its territory. On 1 March 2014, the armed forces of Euroasia entered the territory 

of Fairyland.  

 

13. On 23 March 2014, Euroasia officially declared Fairyland a part of the Euroasian territory. 

 

14. On 28 March 2014, Eastasia declared the annexation to be illegal and in the light of the public 

international law. 

 

15. On 1 April 2014, Eastasia sent a notification to Euroasia, breaking off diplomatic relations 

between the two countries. 

 

16. In February 2014, Claimant started to negotiate with the Minister of National Defence of 

Euroasia for the conclusion a new contract for arms production. The aim of the contract was 

the completing the modernisation process of the equipment for the Euroasian armed forces. On 

28 February 2014 Claimant and the Minister of National Defence concluded a contract, 

effective of 1 April 2014, for a period of another six years. 

 

17. Oceania like other nation in the international community, did not recognize the annexation of 

Fairyland. On 1 May 2014 the President of the Republic of Oceania issued the Executive Order. 

The Executive Order issued sanctions against persons engaged in certain sectors of the 

Euroasian economy, including those producing arms for Euroasia. The sanctions also included 
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a ban on business operations with such persons, suspending existing contracts and making 

future contracts with them illegal. The sanctions were applied to Claimant’s investment. 

 

18. Throughout 2013, the General Prosecutor’s Office of Oceania was conducting an investigation 

regarding the corruption in the National Environment Authority of Oceania. On 21 November 

2013, the investigation resulted in a formal initiation of criminal proceedings against those 

officials, including the President of the NEA of Oceania.  

 

19. On 1 February 2015, the President of the NEA along with other officials, was convicted of 

accepting bribes.  

 

20. On 5 May 2015, an investigation started against Claimant because of the environmental license 

obtained on 23 July 1998 for Rocket Bombs. On 23 June 2015, the General Prosecutor’s Office 

officially initiated criminal proceedings against Claimant.  
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SUMMARY OF ARGUMENTS 

 

21. The Tribunal has no jurisdiction ratione personae, because Claimant has not Euroasian 

nationality. The annexation of Fairyland by Euroasia was unlawful under international law thus 

the annexation could not create Euroasian nationality. Claimant possess dual nationality under 

Euroasian law, therefore he has not Euroasian nationality in accordance with the laws of 

Euroasia. Finally, Claimant has not a genuine link with Euroasia. 

 

22. The Tribunal has not jurisdiction over the dispute, because Claimant failed to comply with the 

pre-arbitral steps laid down in the Euroasia BIT. 

 

23. Claimant cannot invoke another dispute settlement mechanism because the MFN clause of the 

Euroasia BIT does not state clearly that possibility.   

 

24. The Tribunal has no jurisdiction ratione materiae because Claimant failed to comply with the 

legality requirement in the Eastasia BIT.  Even if the Tribunal finds that legality is not element 

of the investment definition, the Tribunal has lack of jurisdiction ratione voluntatis, because 

Oceania and Eastasia limited their consent to legally made investments. 

 

25. Respondent has not expropriated Claimant’s investment because the issuance of the Executive 

Order falls within the category of “police powers.” States have the power to regulate in their 

territory without the obligation to pay compensation, even if the investors suffer damage due to 

the regulation.  

 

26.  Claimant is not entitled to compensation because he contributed to the damage suffered by his 

investment. Claimant disregarded the preparation of the Executive Order he did not act in due 

care when maintained the contractual relationship with Euroasia.  
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JURISDICTION 

 

I. Claimant is not an investor under the Euroasia BIT 

 

27. Claimant had not Euroasian nationality when he commenced this arbitration, because the 

annexation of Fairyland did not create Euroasian nationality. Under the Euroasian Citizenship 

Act Claimant cannot possess dual nationality, therefore, Claimant does not possess Euroasian 

nationality in accordance with the laws of Euroasia. Finally, Claimant has Eastasian nationality 

because he has a genuine link to Eastasia. 

 

A. The annexation of Fairyland was unlawful under international public law   

 

28. On 1 March 2014, Euroasian armed forces entered the territory of Fairyland.1 After the 

annexation of Fairyland Euroasia declared that this is a part of its territory.2   

 

29. The acquisition of a territory by using of force is unlawful under international law.3 According 

to Article 2 (4) of the UN Charter the member states in their international relations shall refrain 

from the use of force against the territorial integrity or political independence of any state.4   

 

30. Euroasia is member of the UN, therefore she is obliged to act in accordance with the UN Charter 

and resolutions.5 

 

31. The General Assembly of the UN adopted a resolution on principles of international law 

concerning the friendly relations and co-operation among States. This resolution states that “the 

territory of a state shall not be the object of military occupation resulting from the use of force 

in contravention of the Charter.”6 Therefore the term “force” includes arms forces.7   

Furthermore, no territorial acquisition resulting from the use of force shall be recognized as 

legal.8 

                                                           
1 Uncontested Facts para 14 
2 Ibid 
3 Malcolm N. Shaw p. 423 
4 UN Charter Article 2 (4) 
5 UN Charter Aricle 6 
6 UN Resoultion 25/2625 Annex para 1. 
7 Malcolm N. Shaw p. 1019 
8 Ibid 
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32. The military occupation of the territory of a State falls within the category of aggression, which 

is contrary to the UN Charter.9 Therefore, the military occupation of Fairyland by Euroasia 

could not create Euroasian nationality because it was illegal and Fairyland remained a part of 

Eastasia.10  

 

B. Claimant possess dual nationality 

 

33. Respondent submits that Claimant does not have Euroasian nationality in accordance with the 

laws of Euroasia. 

 

34. According to the Euroasia BIT natural persons have to possess nationality of the Contracting 

Parties in accordance with its laws.11 Under the Eurosian Citizenship Act Claimant cannot 

possess dual nationality because it does not allow that.12 Therefore, Claimant should renounce 

his Eastasian nationality in order to possess legally Euroasian nationality.  

 

35. Eastasian Citizenship Law prescribes that the renouncement shall be submitted in legally 

prescribed form and acknowledge by the President of the Republic of Eastasia.13 Respondent 

submits that Claimant failed to satisfy this prescription. 

 

36. The Tribunal in Soufraki stated that in international law nationality is within the jurisdiction of 

the State and the State can regulate the acquisition and loss of nationality.14 Therefore, it is 

important to emphasize that the Tribunal should apply the Eurosian Citizenship Act regards to 

the prohibition on possess dual nationality. 

 

37. In Pey Casado the Tribunal had to decide on whether claimant’s – who has Spanish and Chilean 

nationality – renouncement of Chilean nationality could be valid.15 The Tribunal concurred 

with the Tribunal in Soufraki and found that this question depended on the Chilean law because 

this question determined by the law of the country whose nationality is claimed.16 Therefore, 

                                                           
9 UN Resolution 24/3314 Article 1-2 
10 Malcolm N. Shaw p. 422 
11 Euroasia BIT Article 1.2 (a) 
12 Procedural Order No 2 para 4 
13 Ibid 
14 Soufraki para 55 
15 Pey Casado para 295 
16 Ibid para 319 and see also ICSID Commentary p. 267 
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the Tribunal should decide on whether Claimant’s renouncement was valid under the Eastasian 

Citizenship Law.   

 

38. Claimant did not send his renouncement in the legally prescribed form.17 Furthermore, the 

President of the Republic of Eastasia did not acknowledge Claimant renouncement. The phrase 

“acknowledgement” means that to admit, affirm, declare, testify, avow, or own as genuine.18 

The President of the Republic of Eastasia neither declared nor affirmed that the renouncement 

was acknowledged by her. Therefore, Claimant’s renouncement was not valid under Eastasian 

law and hence Claimant has dual nationality which is not allowed under Eurosian law.19 

 

C. Claimant has Eastasian nationality under the effective nationality principle 

 

 

39. If the Tribunal finds that Claimant obtained a valid Euroasian nationality, Respondent 

respectfully asks the Tribunal to decide his nationality on the principle of effectivity.   

 

40. The Tribunal can decide Claimant’s nationality on the basis of there is no genuine link between 

Claimant and Euroasia.20  

 

41. The ICJ in the Nottebohm case found that nationality is based on social fact of attachment and 

on a genuine connection between the national and the state.21 In that case family ties was 

relevant during the evaluation of the genuine link by the ICJ.22 

 

42. The Tribunal in Champion stated that it would be questionable whether the nationality of a 

claimant who would be a third or fourth foreign born generation, and would have no ties to the 

country of his/her forefathers to be applied by a Tribunal.23   

 

                                                           
17 Procedural Order No 2 para 4 
18 Black’s Law Dictionary p. 23 
19 Procedural Order No 2 para 4 
20 Fakes para 77 
21 Nottebohm case p. 23 
22 Ibid p. 25 
23 Champion p. 17 
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43. Claimant is resident of Fairyland, which is located in Eastasia.24  Claimant’s grandparents 

became Eastasian nationals in 1918 and his parents either have Eastasian nationality.25 

 

44. Therefore, Claimant has a genuine link to Eastasia due to his residency and family ties to the 

state. 

 

D. Claimant was not entitled to commence this arbitration   

 

45. The BIT states that an investor may choose to refer the dispute to the ICC.26 This arbitration 

commenced on 11 September 2015 because the Secretariat received Claimant’s request on that 

day.27 

 

46. On the basis of the rules of interpretation laid down in the VCLT, this provision means that at 

the time of the commencement of the procedure the Claimant shall possess the nationality of 

the Contracting Parties in accordance with its laws.28    

 

47. Because Claimant did not renounce his Eastasian nationality it means that Claimant is not 

investor under the Euroasia BIT. Therefore, Claimant cannot refer this dispute to ICC and hence 

this Tribunal has no jurisdiction ratione personae over the dispute. 

 

48. In conclusion, Respondent submits that the annexation of Fairyland did not create Euroasian 

nationality. Claimant has not Euroasian nationality in accordance with the law of Euroasia 

because he has dual nationality which is not allowed under Euroasian law. Furthermore, 

Claimant has no genuine link to Euroasia. Therefore, this Tribunal has no jurisdiction ratione 

personae over the dispute. 

 

 

 

 

 

                                                           
24 Uncontested Facts para 2 
25 Procedural Order No 2 para 4 
26 Euroasia BIT Article 9.5 (b) 
27 ICC Arbitration Rules Article 4(2) and Problem p. 7 
28 VCLT Article 31 
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II. Claimant did not comply with the pre-arbitral steps of the Euroasia BIT  

 

49. If the Tribunal finds that Claimant is an investor, Respondent submits that the Tribunal has no 

jurisdiction over the present dispute because Claimant failed to comply with the pre-arbitral 

steps laid down in the Euroasia BIT. 

 

50. The precondition to the dispute to be submitted to international arbitration is that the dispute 

shall be submitted to the local courts “of the Contracting Party in whose territory the investment 

is made”29 beforehand. 

 

51. This rule is not a fork-in-the-road provision. The words used “it may be submitted” only means 

that the domestic (judicial or administrative) courts have jurisdiction over any dispute and it 

only provides that an investor has the right to submit its claim to the competent court of the 

Contracting Party. However, this provision does not mean that the investor has a choice between 

the procedures set forth in the Euroasia BIT, namely a choice between a submission to the 

domestic courts or a submission to international arbitration. To the contrary, this regulation 

contains a mandatory pre-arbitral step to be taken as the dispute has to be submitted to a 

competent domestic court before it is submitted to international arbitration. Claimant did not 

submit its claim to any judicial or administrative court of the Republic of Ocenia.  

 

52. The Respondent thus asks Tribunal to consider this argument when deciding on its jurisdiction. 

 

III. Claimant cannot invoke the MFN clause of the Euroasia BIT 

 

53. If the Tribunal decides that Claimant had an obligation to take the above mentioned steps, the 

Respondent submits that Claimant cannot rely upon the most-favoured-nation clause provided 

in the Article 3 of the Euroasia BIT to invoke the dispute resolution provisions of the Eastasia 

BIT. 

 

                                                           
29 Euroasia BIT Article 9.2 
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54. The MFN clause set forth in the Euroasia BIT reads as follows: 

“Each Contracting Party shall, within its own territory, accord to investments made 

by investors of the other Contracting Party, to the income and activities related to such 

investments and to such other investment matters regulated by this Agreement, a 

treatment that is no less favourable than that accorded to its own investors or investors 

from third-party countries.”30 

55. From the relevant case law, it can be established that there is a clear difference between 

substantive and procedural rights as they are different in their nature. As it can be seen in the 

conclusion of the Plama:  

“an MFN provision in a basic treaty does not incorporate by reference dispute 

settlement provisions in whole or in part set forth in another treaty, unless the MFN 

provision in the basic treaty leaves no doubt that the Contracting Parties intended 

to incorporate them.”31  

56. The Plama Tribunal reached this decision from four observations: (i) “[i]t is not clear whether 

the ordinary meaning of the term "treatment" in the MFN provision of the BIT includes or 

excludes dispute settlement provisions”32, (ii) “the intention to incorporate dispute settlement 

provisions must be clearly and unambiguously expressed”33, (iii) “[d]ispute resolution 

provisions constitute an agreement on their own, usually with interrelated provisions”34 and 

(iv) “[i]t is one thing to add to the treatment provided in one treaty more favorable treatment 

provided elsewhere. It is quite another thing to replace a procedure specifically negotiated by 

parties with an entirely different mechanism.”35  

 

57. As it is noted by the Tribunal in the Plama case as well, the UK Model BIT is a good example 

to the above mentioned argument, namely that an MFN clause may be invoked in order to rely 

upon a dispute settlement mechanism in another BIT only if the MFN clause itself states that. 

 

  

                                                           
30 Euroasia BIT Article 3.1 
31 Plama para 223 
32 Ibid para 189 
33 Ibid para 204 
34 Ibid para 212 
35 Ibid para 209 
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58. Article 3(3) of the UK Model BIT provides that “[f]or avoidance of doubt it is confirmed that 

the treatment provided for in paragraphs (1) and (2) above shall apply to the provisions of 

Articles 1 to 11 of this Agreement.” The dispute settlement mechanism is provided in Articles 

8 and 9 of the UK Model BIT. 

 

59. Respondent notes that from the wording of the MFN clause, it is clear that the treatment referred 

to in Article 3.1 of the Euroasia BIT only covers substantive rights as the BIT does not expressly 

states that the MFN clause shall apply to all articles of the BIT. Thus, in case of doubt, the MFN 

clause cannot be interpreted as it applies to both substantive and procedural rights. 

 

60. Furthermore, the phrase “within its own territory” also underlines the Contracting Parties’ 

intention regarding the scope of the MFN clause. As noted by the Daimler Tribunal, “the MFN 

guarantees are territorially limited.”36 The Tribunal held that even if “an unbounded reference 

to the word “treatment” was generally understood by the international community of states in 

1991 as encompassing not only “substantive” protections but also the international dispute 

resolution provisions of investment treaties, [the specific MFN clauses of the relevant BIT of 

the case] nevertheless do not reach international arbitration here”37 as international arbitration 

usually takes place outside the territory of the Contracting Party. Thus, the “[t]he Host State’s 

obligation extends no further than providing the covered investor with “treatment” in respect 

of domestic dispute resolution (aka dispute resolution “in its territory”) that is no less favorable 

than the domestic dispute resolution treatment provided to third-State investors.”38 

 

61. This interpretation is further established by the ST-AD GmbH39 Tribunal, which, after citing the 

decision of the Daimler Tribunal, concludes that “the MFN clause does not apply prima facie 

to the dispute settlement mechanism.”40 

 

62. Respondent submits that the Euroasia BIT does not contain any provisions which would give 

right to Claimant to rely upon the MFN clause and access the dispute settlement clause set forth 

in the Eastasia BIT.  

 

                                                           
36 Daimler para 225. 
37 Ibid para 228 
38 Ibid 
39 ST-AD GmbH v Bulgaria 
40 Ibid para 396 
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63. Thus, the Respondent submits that the Tribunal lacks jurisdiction because of the above 

explicated reasons and respectfully asks the Tribunal to decide on its jurisdiction according to 

the argument offered by the Respondent. 

 

ADMISSIBILITY 

 

IV. Claimant’s investment is not protected by the Eastasia BIT 

 

64. Even if the tribunal finds that Claimant is an investor under the Euroasia BIT, the Tribunal does 

not have jurisdiction over the present dispute because Claimant’s investment is illegal. If the 

Tribunal finds that has jurisdiction ratione materiae over the dispute, the Tribunal has to find 

that the claim is inadmissible due Claimant’s illegal action. 

 

A. The Tribunal does not have jurisdiction ratione materiae over the dispute 

 

65. Respondent submits that the Tribunal does not have jurisdiction because the investment did not 

comply with the legality requirement of the Eastasia BIT. 

 

66. Article 1.1 of the Eastasia BIT states that an investment is an asset, which is directly or 

indirectly invested in the host State in accordance with its laws and regulation.41   

 

67. The phrase ‘in accordance with the laws and regulations of the host State’ is a legality 

requirement which, is a limitation on the subject-matter of the BIT.42 The Contracting Parties 

can limit their consent on protected investments.  In this case, if the investment has been made 

illegally the Tribunal has no jurisdiction. Furthermore, minor violations of the host State’s law 

may be acceptable in arbitral practice43, but this is not true in case of corruption due to the 

severity of the breaking of the law.44  

 

68. Claimant’s investment did not comply with the legality requirement in the Eastasia BIT. 

According to the Metal-Tech Tribunal, corruption falls within the scope of legality 

                                                           
41 Eastasia BIT Article 1.1 
42 Metal-Tech paras 164-165 
43 Tokios Tokelés para 86 
44 Bungenberg and others p. 583 
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requirements.45 Therefore a corrupt enterprise cannot be protected under the BIT thus the 

investment is outside the procedural and substantive guarantees of the BIT.46 

 

69. The Inceysa Tribunal stated that the Tribunal is competent to decide about the legality of the 

investment, therefore this Tribunal should decide about the legality of Claimant’s investment.47 

70. In order to the Tribunal find that the investment was not made in accordance with the laws and 

regulations of Oceania, Respondent respectfully asks the Tribunal to take into consideration the 

facts below.   

 

71. Claimant made an illegal investment according to the General Prosecuter of Oceania when he 

committed a bribery in order to obtain the necessary environmental license.48 On 23 June 2015 

a criminal proceeding initiated against Claimant and the President of the NEA who received 

the alleged bribery is ready to testify against Claimant.49   

 

72. According to the ad hoc Committee in the Fraport Annulment Proceeding the principle “in 

dubio pro reo”, which encapsulates the right to be presumed innocent until the proved guilty, is 

not applicable in international arbitral proceedings because this presumption could violate the 

requirement of due process “since it may unbalance the essential equality between the 

parties.”50 Therefore, the Tribunal is not bound by the principle “in dubio pro reo” and it is 

competent to deny the jurisdiction from Claimant on the basis of the presented facts by 

Respondent.  

 

B. Claimant’s claim is not admissible 

 

73. Even if the Tribunal finds that has jurisdiction ratione materiae, Claimant did not make a valid 

investment that could receive protection under the BIT due to Claimant’s illegal action and the 

Contracting Parties have never consented to protect corrupt investments. Therefore, the 

Tribunal has no jurisdiction ratione voluntatis over the dispute. 

                                                           
45 Metal-Tech para 166 
46 Phoenix paras 101-102  
47 Inceysa paras 209-210 
48 Uncontested Facts para 19 
49 Uncontested Facts para 19 and Procedural Order No 2 para 5 
50 Fraport Annulment Proceeding paras 192-193 
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74. The Tribunal in Inceysa stated after the examination of the phrase “in accordance with laws of 

the host State” that the Contracting Parties limited their consent to investment legally made 

investments.51 Oceania and Eastasia also limited their consent to investments made in 

accordance with their laws and regulations.52 

 

75. In Salini the Tribunal stated that the phrase ‘in accordance with the laws and regulations of the 

host State’ refers to the validity of the investments and prevents the BIT from protecting illegal 

investments.53  

 

76. Furthermore, in case of gross illegality such as corruption, the Tribunal should state that the 

claim is inadmissible due to the violation of international public policy i. e. the fundamental 

principles that constitute the very essence of a State and the fundamental values and standards 

of the international community.54  

 

77. The Inceysa Tribunal stated that it could not allow to investment which violated international 

public policy to be protected under the BIT.55 Claimant could not benefit from his own 

wrongdoing under the principle nemo auditur propiam turpitudinem allegans.56  

 

78. As Gunner Lagergren said: “such corruption is an international evil; it is contrary to good 

morals and international public policy common to the community of nation.”57  The Tribunal 

cannot close its eyes when faces with such a violation of commercial ethics and an action 

destructing the industrial progress.58  

 

79. Therefore, even if the Tribunal finds that legality is not an element of the investment definition 

under the Eastasia BIT, Claimant’s investment is not valid and cannot be protected by the BIT 

due to the violation of international public policy.59 The consent of Eastasia and Oceania was 

                                                           
51 Inceysa para 205-207 
52 Eastasia BIT Article 1.1 
53 Salini para 46 
54 See Fraport I. para §40, Inceysa paras 246-250 and World Duty Free paras 139 and 157 
55 Inceysa para 252 
56 Ibid paras 240-242 
57 ICC CASE No 1110 p. 10 para 20 
58 Ibid 
59 Salini para 46 and Inceysa para 252 
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only given to legally made investments, therefore Claimant’s investment is outside the given 

consent in the Eastasia BIT. 

 

80. In conclusion, Respondent submits that Claimant’s investment has not complied with the 

legality requirement of the Eastasia BIT due to the alleged bribery. Even if the Tribunal finds 

that legality is not an element of the investment definition, Claimant’s claim is inadmissible 

because bribery falls within the scope of international public policy. Therefore, Claimant cannot 

benefit from the protection of the Eastasia BIT due to his illegal action, because Oceania and 

Eastasia have never given their consent to claims from illegal activities. 

 

MERIT 

 

V. Respondent has not expropriated Claimant’s investment 

 

81. Respondent has right to regulate in the territory of Oceania in order to protect public purpose, 

and in this case it is not obliged to pay compensation.  

 

A. Respondent has right to regulate in its territory 

 

82. Respondent submits that the issuance of the Executive Order served public purpose and fell 

within the so called “police powers category”. Therefore, Respondent is not obliged to pay 

compensation even if Claimant’s investment affected adversely due to the Executive Order. 

 

83. States are entitled to regulate for the public interest and this kind of regulation is distinguishable 

from expropriation.60   According to UNCTAD study on expropriation, certain act of States 

does not impose the obligation of compensation to the State even if the measure has an adverse 

effect on the investment.61 This is the so called doctrine of police powers and this doctrine 

covers the situation of defence against external threat.62 

 

 

                                                           
60 UNCTAD study p. 12 
61 UNCTAD study p. 79 
62 Ibid 
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84. The Methanex Tribunal stated that under international law a regulation for a public purpose 

which, is non-discriminatory and enacted in accordance with due process, it does not qualify 

expropriation even the measure has an effect on the investment and it does not require 

compensation on behalf of the State unless there is a specific commitment from the State that 

it will refrain from that regulation.63  

 

85. The Saluka Tribunal concurred with Methanex when stated that a State does not commit 

expropriation under customary international law when it adopts a general regulation within its 

police power, therefore the State is not liable to pay compensation.64  

 

 

B. Respondent adopted the Executive Order for public purpose 

 

86. The Tribunal in ADC stated that “public interest requires some genuine interest of the 

public”.65  

 

87. The President of the Republic of Oceania is entitled to adopt the Executive Order under 

International Emergency Economic Powers Act 1992 if there is an unusual or extraordinary 

national or international threat which originates outside of Oceania.66  

 

88. Respondent adopted the Executive Order because the annexation of Fairyland undermined the 

democracy in Eastasia and it threatened its peace, security, stability and sovereignty and the 

national security and foreign policy of Oceania.67 

 

89. The annexation of Fairyland by Euroasian armed forces was an aggression, which is against 

international peace and security. Because UN resolution 3314 states that military occupation 

qualifies aggression.68  

                                                           
63 Methanex Part IV - Chapter D para 7 
64 Saluka para 262 
65 ADC para 432 
66 Procedural Order No 2 para 7 
67 Executive Order Preamble 
68 Un Resolution 24/3314 Annex para 1 
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90. International peace and security is based on freedom, justice and the respect of human rights.69 

Therefore, Respondent adopted the Executive Order for public purpose because freedom, 

justice and human rights are protecting values.70 

 

C. The Executive Order is non-discriminatory 

 

91. The Executive Order involved all companies engaged in the arms production.71 The Tribunal 

should decide on discrimination on the basis of the following conditions: 

- the Tribunal must find an appropriate comparator; 

- the Tribunal must find difference in treatment; 

- the Tribunal must find that there is unreasonable distinction.72 

 

92. The Executive Order is applicable to every investor and investment in the territory of Oceania 

in the detrimened sectors.73 The designation of arms production services was reasonable 

because the aim of Executive Order was to block persons who contribute to the situation in 

Eastasia.74 Claimant’s company was the only which traded with Euroasia with arms but every 

person could be affected in that sector.75  

 

93. Therefore, this regulation is non-discriminative because it is applicable regardless to 

nationality, religious or ethnicity and it is reasonable because its aim is to defend Oceania’s 

security.  

 

D. The Executive Order was adopted in accordance with the requirement of due process 

 

94. In the context of regulatory measure due process means that the regulatory measure shall be 

adopted in accordance with the laws of the State by the competent authority.76  

 

                                                           
69 Ibid Annex Preamble 
70 See Un Charter Article 1 and the Preamble 
71 Executive Order Section 1. 
72 Bungenberg and others p. 1025 
73 Executive Order Section 1 
74 Executive Order 
75 Procedural Order No 2 para 6 
76 UNCTAD study p. 96 
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95. The President of the Republic of Oceania was entitled to adopt the Executive Order on the basis 

of the International Emergency Economic Power Act 1992 if there is an unusual and 

extraordinary threat to national or international security, which originates outside the territory 

of Oceania.77 

 

96. The Executive Order was prepared and adopted in accordance with the law of Oceania. The 

media reported about the Executive Order and it was published before entered into force.78    

  

97. Therefore, Respondent accomplished the requirement of due process regards to regulatory 

measures. 

 

E. Respondent has never given specific commitment towards investors 

 

98. The last criteria of the Methanex award is the lack of specific commitments to the investors.79 

Respondent has never given such a commitment towards Claimant. The International 

Emergency Economic Power Act 1992 contains this regulatory power, therefore Claimant 

should have been aware that this Executive Order could be rendered in Oceania. 80 

 

99. In conclusion, Respondent submits that the Executive Order is a regulatory measure, which was 

adopted for public purpose in accordance with due process, and it is non-discriminatory. 

Moreover, Respondent has never guaranteed any specific commitment towards Claimant. 

Therefore, Respondent did not expropriate Claimant’s investment and it is not obliged to pay 

compensation for him.  

 

 

 

 

 

 

 

                                                           
77 Procedural Order No 2 para 7 
78 Ibid 
79 Methanex Part IV - Chapter D para 7 
80 Procedural Order No 2 para 7 
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COMPENSATION 

 

VI. Claimant contributed to the damage suffered by his investment 

 

100. Even if the Tribunal finds that Claimant’s investment was expropriated, he is not entitled to 

compensation under customary international law. 

 

101. Claimant contributed to the damage suffered by his investment, because he was negligent when 

ignored the information about the Executive Order that related to his business operation and 

Claimant failed to act with due care. Therefore, Claimant is not entitled to 120,000,000 USD, 

with interest as of the date of issuance of the award. 

 

A. Claimant had opportunity to get information about the Executive Order 

 

102. Respondent submits that Claimant ignored the legal changes in Oceania, therefore he 

contributed to the damage suffered. 

 

103. According to Article 39 of the ILC Draft Articles a willful or negligent action or omission of 

the injured party shall be take into account with respect to the compensation.81  

 

104. The Euroasian public television broadcasted the long debate on the intervention and annexation 

of Fairyland to Euroasia.82 The media reported about the preparation of the Executive Order 

before that published officially and entered into force.83 

 

105. The Tribunal in Parkerings stated that the investor should have been aware of the risk of the 

changing legal environment because the legislative changes were predictable at this time in 

Lithuania.84  The Tribunal stated that the investor took the business risk when invested in a 

State where legal situation was possibly changeable due to its transmission period.85   

                                                           
81 ILC Draft Articles Article 39  
82 Procedural Order No 2 para 3 and see Uncontested Facts para 14 
83 Procedural Order No 2 para 7 
84 Parkerings para 335 
85 Ibid paras 335-336 
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106. In the present case Claimant concluded a contract for arms production for six years on 28 

February with the Minister of National Defence.86 However, the contract entered into force on 

1 April 2014. Therefore, Claimant had a month to cancel his contract because between the two 

dates, as above mentioned, the media reported about the Executive Order.87 

 

B. Claimant should have paid attention to the Executive Order due to his profession 

 

107. In Feldman the Tribunal stated that the Claimant refrained from seeking clarification in tax law 

matter despite the fact that he dealt with tax law and tax authorities and he should have been 

aware that generally tax authorities are subject to extensive formalities.88 It was unclear for the 

Tribunal why the Claimant did not seek clarification in time.89  

 

108. Claimant deals with arms production and trades with Euroasia. Therefore, it is unclear as 

Feldman Tribunal stated why Claimant had not paid attention to the legal changes, his business 

partners, and the place and time of the transactions if he is a professional arm producer in 

Oceania since 1998.90 Moreover, he knew about Euroasia’s aim with the modernization of its 

armed forces.91 

 

109. In conclusion, Respondent submits that Claimant as a professional arm producer did not pay 

attention to the possible consequences of the situation between Eastasia and Euroasia.  

 

110. Therefore, Claimant disregarded negligently the preparation of the Executive Order. Finally, 

Claimant contributed to the damage suffered because he did not act in due care when he did not 

cancel his contract with Euroasia. Subsequently, Claimant is not entitled to compensation under 

customary international law i. e. the claimed 120,000,000 USD, with interest.92 

  

                                                           
86 Uncontested Facts para 15 
87 Procedural Order No 2 para 7 
88 Feldman para 114 
89 Ibid para 114 
90 Uncontested Facts para 2 
91 Uncontested Facts para 15 
92 ILC Draft Articles Article 39 and Problem p. 6 
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Request for relief 

 

The Respondent respectfully requests the Tribunal to find that: 

1. The Tribunal has no jurisdiction ratione personae over the dispute because Claimant 

has no Euroasian nationality; 

2. The Tribunal find that Claimant failed to comply with the pre-arbitral steps of the 

Euroasia BIT because he did not submit his claim to a local court; 

3. The Tribunal find that Claimant cannot invoke the MFN clause of the Euroasia BIT 

because that does not cover the procedural matters; 

4. The Tribunal find that Claimant1s investment is illegal, therefore it is not protected by 

the Eastasia BIT and the Tribunal find that it has no jurisdiction ratione voluntariae 

because Oceani and Euroasia have never given their consent to disputes from illegal 

activities; 

5. The Tribunal find that Respondent did not expropriated Claimant’s investment just 

applied the so called “police powers of States”;  

6. The Tribunal find that Claimant is not entitled to 120,000,000 USD, with interest 

because he contributed to the damage suffered by his investment. 


