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STATEMENT OF FACTS 

 

Involved Parties 

1. The Claimant, Peter Explosive, national of the Republic of Eastasia (“Eastasia”), president and 

owner of “Rocket Bombs Ltd” (“Rocket Bombs”). 

2. The Respondent, the Republic of Oceania (“Oceania”). 

 

Transaction Summary  

3. In 1992, Oceania and the Republic of Euroasia (“Euroasia”) concluded the Agreement for the 

Promotion and Reciprocal Protection of Investments (“Euroasia BIT”). At that same year, 

Oceania and Eastasia also concluded the Agreement for the Promotion and Reciprocal Protection 

of Investments (“Eastasia BIT”). 	

4. In February 1998, Claimant purchased 100% of the shares of a broken arms production company 

called Rocket Bombs, which is allocated in Valhalla, Oceania. Rocket bombs lost its 

environmental license in November 1997, and thereby had to suspend production. 	

5. Claimant attempted to procure a subsidy from the Ministry of Environment of Oceania in order 

to obtain the necessary financial resources to modernize its production line in compliance with 

the requirements contained in the Environment Act of 1996, but he was unsuccessful. Although 

lacking the necessary financial resources to adjust Rocket Bombs’ production, Claimant still 

arranged to have a private meeting with the President of the National Environment Authority of 

Oceania (“NEA”), responsible for the environmental licenses, in July 1998. In that same month, 

Claimant obtained the environmental license which allowed for the commencement of arms 

production by Rocket Bombs, in spite of the fact that the procedure to obtain a license is usually 

very long and time consuming, and in spite of Claimant’s non-compliance with the legal 

requirements.	

6. On 3 August 1998, as it was expected, the Ministry of Environment denied Claimant’s request 

for subsidy. Thus, Claimant sought the Minister of National Defense in Euroasia, his long time 

friend, to conclude a contract for arms production, in order to obtain the financial resources 

Rocket Bombs needed to resume production. The parties concluded a contract for a period of 

fifteen years with a possibility for renewal.	
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7. On 1 November 2013, a referendum was held in Fairyland, the place of Claimant’s permanent 

residence. As a result, the majority of the population of this region voted in favor of secession 

from Eastasia and reunification with Euroasia, as Fairyland was once part of the territory of 

Euroasia. The government of Eastasia promptly declared that the referendum was unlawful and 

had no effect on the shape of Eastasian territory,	

8. Subsequently, the government of Euroasia held public debates on whether to intervene militarily 

with the Fairyland affair and eventually decided in favor of military action. Fairyland was 

occupied by the armed forces of Euroasia on 01 March 2014 and on 23 march 2014 Euroasia 

officially declared Fairyland as part of its territory. Such act was rejected as illegal by a large 

portion of the international community and caused Eastasia to immediately break off all its 

diplomatic relations with Euroasia.	

9. Oceania was within the group of countries that did not recognize the annexation. Hence, on 1 

May 2014, the President of Oceania issued an Executive Order on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia (“Executive Order”), which introduced a 

system of sanctions for the breach of the public international law. This system was against all 

those who contracted or were economically engaged with Euroasia.	

10. In February 2014, after the referendum and during the deliberation of the Euroasian Parliament 

on the Government’s proposal to intervene with the internal affairs of Eastasia, Claimant decided 

to conclude new contracts with the Ministry of the National Defence of Euroasia. Therefore, the 

system of sanctions also applied to Rocket Bombs, which meant Claimant was unable to do any 

business transaction in Oceania. 	

11. Subsequently to that, the President of the NEA, the same authority with whom Claimant had a 

private meeting in 1998, was convicted for accepting bribes, on 1 February 2015. On 5 May 

2015, Peter Explosive was informed that he was under investigation with regard to the 

environmental license obtained on 23 July 1998 for Rocket Bombs, and criminal proceedings 

were initiated on 23 June 2015 under allegations of corruption.	

12. On 11 September 2015, Claimant submitted its Request for Arbitration requesting compensation 

for the alleged expropriation of its investment arising out of the enactment of the Executive 

Order. 
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ARGUMENTS ON JURISDICTION 

 

ISSUE 1: Claimant is not an investor pursuant to Article 2 of the Euroasian BIT 

 

13. The Tribunal does not have jurisdiction ratione personae to decide on the merits of the claim 

since (i) Respondent is entitled not to apply the Euroasia BIT as a result of its duty of non-

recognition of a violation of a peremptory norm of international law and since such violation 

leads to the non-application of the moving treaty boundaries rule regarding treaty succession, and 

because, in any case, (ii) Claimant has not complied with the requirements of Art. 2 of the 

Euroasia BIT. 

 

I. Since Fairyland’s annexation was inconsistent with international law Respondent is 

prohibited from applying the Euroasia BIT in respect to the occupied territory and treaty 

succession rules do not apply 

 

14. The Claimant contends that the Tribunal has jurisdiction ratione personae over his claims 

because he possesses Euroasian nationality. It is Respondent’s submission that such argument 

cannot be upheld.  

15. The annexation of Fairyland was inconsistent with international law and is therefore unable to 

result in a legally valid outcome1. Therefore, Fairyland remains a part of Eastasia and those of its 

nationals that reside in the annexed territory do not fall under the scope of protection of the 

Euroasia BIT. The illegality of the annexation is a result of Euroasia’s violation of the principle 

of non-intervention and of the prohibition on the use of force contained in the UN Charter (A), as 

well as of the fact that Fairyland’s secession cannot be justified by the principle of self-

determination (B).  

16. Under international law, Respondent is bound by the obligation not to recognize situations 

created by a breach of international law2. Respondent is also under the obligation to refrain from 

                                                
1 Reznik p. 16 
2 Art. 41 ILC Arts. on State Responsibility, AO South Africa Presence in Namibia ¶119, UNGA Res. 31/6/A, UNGA 
Res. 68/262, SC Res. 216, SC Res. 662 
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applying bilateral treaties concluded with the aggressor State3. Hence, Respondent must abstain 

from applying the Euroasia BIT in the instant case as a result of its duty of non-recognition of 

acts of territorial acquisition resulting from the threat or use of force4. 

17. The illegality of the annexation also entitled Respondent to take countermeasures against 

Euroasia. As will be further demonstrated in Issue 5, Respondent was authorized to enforce 

economic sanctions against Euroasian nationals5 as Euroasia’s act of aggression constituted a 

violation of an obligation owed to the international community as a whole6. 

18. Furthermore, the “moving treaty boundaries” rule regarding treaty succession enshrined in Art. 

15 of the VCST, to which both Respondent and Euroasia are parties7, does not apply, as the 

VCST is only applicable to the effects of a succession of States occurring in conformity with 

international law8. Thus, treaties concluded by Euroasia are not enforceable in respect of the 

territory of Fairyland as the treaties of Eastasia have not ceased to be applicable due to the illegal 

nature of such territory’s annexation.  

 

A. Euroasia’s interference with the territorial integrity of Eastasia renders the annexation illegal 

and without effect 

 

19. The issue is whether the entrance of Euroasian armed forces into the territory of Fairyland on 1 

March 20149 amount to a violation of the principles regarding non-intervention and the use of 

force under international law.  

20. Respondent contends that the conduct of the Euroasian Parliament and armed forces interfered 

with the internal affairs of Eastasia in such a way as to render annexation unlawful under 

international law. In the words of Lauterpacht: “[t]here is, in international law, no right (and no 

corresponding duty) more absolute, more rigid or more formal than freedom from external 

interference.”10  Thus, the Tribunal must find that the transfer of Fairyland’s territory by 

                                                
3 AO South Africa Presence in Namibia ¶122 
4 UNGA Res. 2625 
5 Art. 54 ILC Arts. on State Responsibility 
6 Art. 48.1(a) ILC Arts. on State Responsibility, Barcelona Traction p. 32, ¶¶ 33, 34 
7 PO2 ¶ 8 
8 Art. 6 VCST 
9 PO3 ¶ 8 
10Lauterpacht 290 
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aggression was without effect as (i) intervention had no justification and (ii) the use of force 

renders it absolutely illegal. 

21. First, the fact that the authorities of Fairyland wrote an official letter to the Minister of Foreign 

Affairs of Euroasia11 does not justify intervention. The ICJ has held in Nicaragua that no state 

practice exists in support of a customary right of intervention in support of an internal opposition 

in another State12. According to such ruling, intervention with the internal affairs of a given State 

is only allowed at the request of such State’s government13. Hence, the support granted by 

Euroasia to the secession of Fairyland has no legal grounds.  

22. Moreover, the Court has also held that secession is unlawful to the extent it has been encouraged 

by the use of force14. Although the ICJ has recognized that there is no general prohibition on 

unilateral declarations of independence15, they will be illegal insofar as they are connected with 

breaches of peremptory norms of international law. This general principle as to non-intervention 

was emphatically stated  by the UN General Assembly in the Friendly Relations Declaration, 

which reflects customary international law16.  

23. Thus, it is argued that since Fairyland’s secession was conducted with the help of armed 

intervention by Euroasian military troops, it amounted to a violation of international law and is 

thereby without effect. 

24. Second, Euroasian conduct violated the customary prohibition on the use of force incorporated in 

Art. 2.4 of the UN Charter, of which the principle of non-recognition of territorial acquisition 

obtained by use or threat of force is a corollary17. According to such article, States “shall refrain 

in their international relations from the threat or use of force against the territorial integrity … 

of any state”. Therefore, Euroasia does not have a legitimate title over the territory of Fairyland 

by force of a prohibition based on a peremptory norm of international law.  

25. Additionally, given that the territory of Fairyland was transferred from Eastasia to Euroasia by 

means of an aggression, annexation constitutes an occupation, which triggers the application of 

                                                
11 Uncontested Facts p. 35 
12 Nicaragua v. United States ¶ 206 
13 Nicaragua v. United States ¶ 246 
14 AO Kosovo ¶ 81 
15 AO Kosovo ¶ 86 
16 AO Kosovo ¶ 80 
17 AO Wall in Occupied Palestinian Territory ¶ 87, Brownlie’s Principles p. 757, UNGA Res. 42/22, UNGA Res. ES-
10/14 
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the law of international armed conflict18. Hence, it is not relevant that occupation of such 

territory has been met with no armed resistance19. It is sufficient that resistance to the occupation 

could have turned into an armed conflict.20  

26. In conclusion, the Tribunal must hold that the illegal nature of the annexation not only leads to 

the non-application of rules of treaty succession, but also that it entitles Respondent not to 

recognize the application of the Euroasia BIT to the present case and, thereby, that it has no 

jurisdiction to adjudicate the merits of the claim. 

 

B. The principle of self-determination cannot justify the secession of Fairyland 

 

27. The question at issue is whether Eastasia still retains its right of sovereignty with regard to 

Fairyland. It is argued that, irrespective of the flagrant illegality of Fairyland’s annexation, such 

territory’s secession by referendum would in any case not produce effects as there is no 

recognized right, under the Constitution of Eastasia or at international law, of unilateral 

secession.  

28. The legality of unilateral secession must begin by an inquiry of the applicable rules of domestic 

law21.  

29. There is no express right to secession under the Eastasian legal system and, according to the 

Eastasian Constitution, each province may organize a regional referendum only to the extent it 

pertains to matters within the exclusive competence of that province.22 The referendum upon 

which Fairyland relies to assert the legitimacy of its secession relates not only to issues affecting 

such province alone, but is of importance to the State’s other provinces, to the federal 

government, and indeed to all Eastasians both within and outside Fairyland. Therefore, it has no 

direct legal effect and cannot, by itself, bring about unilateral secession.  

30. The application of international law leads to the same result, as the population of Fairyland may 

exercise internal self-determination.  

                                                
18 Reznik p. 30 
19 Uncontested Facts p. 35 
20 Art. 1.4 API 
21 Secession of Quebec ¶ 84 
22 PO2 ¶ 2 
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31. Outside the context of decolonization, the principle of self-determination applies only in its 

internal aspect and relates to the safeguard of groups’ democratic participation within the 

sovereign State23 and to effective guarantees with regard to language and autonomy24.  

32. According to the ruling by the Canadian Supreme Court in Secession of Quebec, in which the 

principle was definitively formulated25, a right to secession or external self-determination only 

arises when a people is either under the rule of a colonialist power, or is subject to alien 

subjugation, domination or exploitation26. In other circumstances, the right to the pursuit of a 

people’s political, economic, social and cultural development must be achieved within the 

framework of the existing State27. 

33. The same reasoning is recognized by the Friendly Relations Declaration, which determines that 

the right of peoples to self-determination does not authorize the dismemberment of a State’s 

territorial integrity insofar as the government represents the whole people belonging to its 

territory without distinction as to race, creed or colour. Further, the ICJ’s opinion in Aaland 

Question also lends support to the proposition that the territorial and political unity of the State 

prevails over the right of separation28. 

34. No recognized reason for Fairyland’s secession exists apart from the wish of the majority of its 

population to do so or their good pleasure. The population of Fairyland is authorized to freely 

cultivate their language and Eastasia has always treated them as other Eastasian nationals29. 

Secession was not the only means to allow the population of Fairyland to pursue the meaningful 

exercise of its right to self-determination. Therefore, the referendum lacked any legal 

justification under international law.  

35. In brief, the population of Fairyland did not have the right to secede as their right to self-

determination was preserved. 

 

II. In any case, Claimant is not a protected investor under the Euroasia BIT 

 

                                                
23 Thurer and Burri ¶ 33 
24 Aaland Island Report p. 13 
25 Brownlie’s Principles p. 141 
26 Secession of Quebec p. 222 
27 Secession of Quebec ¶ 126 
28 Aaland Island Report p. 4 
29 PO3 ¶ 9 
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36. The issue is whether Claimant fulfills the requirements set forth under Art. 1.2 of the Euroasia 

BIT and, thus, holds the nationality of Euroasia according to its laws. It follows that the 

applicable rules in light of which Claimant’s nationality needs to be assessed are the Euroasia 

BIT and Euroasian law30. Furthermore, the acquisition of nationality must not be inconsistent 

with international law31. As it will be demonstrated, Claimant obtained Euroasian nationality by 

material error; thus, his nationality does not produce international effects.  

37. Art. 1.2 of the BIT provides thus: 

 

The term “investor” shall mean any natural or legal person of 
Contracting Party who invests in the territory of the other 
Contracting Party, and for the purpose of this definition 
(a) the term “natural person” shall mean any natural person having 
the nationality of either Contracting Party in accordance with its 
laws (our emphasis).  

 

38. Albeit within the reserved domain of the jurisdiction of States, when the nationality of a person 

is challenged, international investment tribunals are competent to adjudicate the matter and are 

empowered to decide for themselves whether or not they have jurisdiction ratione personae 

based on the facts and law before them32.  

39. According to the ruling in Soufraki v. UAE, great weight shall be given to the nationality law of 

the State in question, and to the interpretation and application of that law by its authorities, but 

evidence of nationality under municipal law, such as certificates of nationality, will have prima 

facie value only33. Ultimately, the Tribunal itself is responsible for passing judgment on the issue 

and no evidence produced will preclude it from reaching a decision at variance with its contents. 

In other words, the Tribunal is entitled to look behind Claimant’s Euroasian identity card and 

passport, since despite the relevance of such documents they do not alleviate the duty on the 

Tribunal to apply the Euroasian nationality law, with reference to international law as may be 

appropriate in the circumstances34. 

                                                
30 Oostergetel ¶ 119 
31 Micula ¶ 87 
32 Soufraki ¶ 55, Pey Casado ¶ 319  
33 Soufraki ¶ 63 
34 Siag & Vecchi ¶ 153 
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40. Such interpretation led the Soufraki tribunal to hold that the claimant had failed to discharge his 

necessary burden of proof to demonstrate that he was an Italian national and was, thereby, not 

entitled to invoke the jurisdiction of the tribunal under the Italy-UAE BIT. Pursuant to that 

tribunal, claimant could not rely on certain certificates and assurances issued by Italian 

authorities certifying his Italian nationality to establish the ratione personae jurisdiction of the 

tribunal because there was no evidence that such authorities were aware that, prior to issuance, 

claimant had acquired Canadian nationality, and thereupon lost his Italian nationality. 

Accordingly, it was ruled that the documents relied upon by claimant could not conclusively 

establish that he was a national of Italy at the critical dates under the relevant BIT35. 

41. The same line of reasoning was upheld in Micula v. Romania, in which the tribunal ruled that it 

would be “inappropriate” for it to consider one of the claimants to be a Swedish national for the 

purposes of the BIT if it were shown that he had obtained Swedish nationality by material error. 

Pursuant to this ruling, in case of error, an investment tribunal should overcome the sovereign 

decision taken by authorities of a contracting State to the BIT to confer nationality upon an 

investor since that would be inconsistent with international law.36 

42. It is Respondent’s submission that the circumstances surrounding the instant dispute are very 

similar to the ones in Soufraki and, thus, that the reasoning upheld in the aforementioned 

decisions is apposite and leads to the non-application of the Euroasia BIT.  

43. The Tribunal is bound to apply the Euroasian Citizenship Act, which is the only means of 

determining Euroasian nationality. Such law does not allow Euroasian nationals to possess dual 

nationality37. Therefore, in order for Claimant to have effectively become a national of Euroasia 

he was first required to comply with the legally prescribed procedure for renunciation of 

Eastasian citizenship under Eastasian law.  

44. Claimant did not follow the formal requirements for renunciation established by the Eastasian 

Citizenship Law38, thereupon not properly renouncing his Eastasian nationality prior to 

submitting an application to become a national of Euroasia under the 1 March 2014 amendment 

to the Euroasian Citizenship Act. However, Claimant sent an electronic e-mail to the President of 

                                                
35 Soufraki ¶ 68 
36 Micula ¶ 91 
37 PO2 ¶ 4 
38 PO3 ¶ 2 
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the Republic of Eastasia in which he declared the renunciation of his Eastasian citizenship39. 

Hence, it is reasonable to conclude that Euroasian authorities did not pursue an accurate and 

thorough inquiry on whether Claimant indeed fulfilled all the requirements for naturalization 

under the Euroasian Citizenship Act and were not aware that the fashion in which Claimant 

procured his renunciation of Eastasian nationality was not in conformity with the prescribed 

legal conditions.  

45. Thus, having established that the requirements of the Euroasian Citizenship Act have not been 

met, the Tribunal must find that it does not have jurisdiction ratione personae over the claim 

since Claimant’s Euroasian nationality was obtained in a manner inconsistent with international 

law. 

 

ISSUE 2: Claimant may not invoke Article 8 of the Eastasia BIT pursuant to Article 3 of 

the Euroasia BIT 

 

46. The Tribunal does not have jurisdiction to rule over the merits of Claimant’s allegations as (i) the 

MFN clause of the Euroasia BIT cannot alter the ratione voluntatis scope of the Treaty, and 

since (ii) such clause does not meet the necessary requirements under the specific circumstances 

of the case in order for Claimant to invoke the dispute resolution clause of the Eastasia BIT. 

 

I. Article 3 of the Euroasia BIT cannot be invoked to modify the terms of Respondent’s 

offer to arbitrate 

 

47. The matter under contention is whether Claimant may invoke the MFN clause contained in Art. 3 

of the Euroasia BIT to access and rely upon the dispute resolution provision of the Eastasia BIT. 

Claimant submits that Art. 3 of the Euroasia BIT, coupled with Art. 8 of the Eastasia BIT, grants 

him direct access to international arbitration under the auspices of the ICC. It is argued that such 

claim does not withstand scrutiny as the MFN clause is restricted by the objective conditions for 

application of the Euroasia BIT, which include the condition that Claimant submit any 

                                                
39 PO3 ¶ 2 
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investment dispute arising out of the Treaty to the competent judicial or administrative courts of 

Oceania for 24 months prior to resorting to arbitration. 

48. Art. 3.1 of the BIT provides thus: 

 

Each Contracting Party shall, within its own territory, accord to 
investments made by investors of the other Contracting Party, to 
the income and activities related to such investments and to such 
other investments matters regulated by this Agreement, a treatment 
that is no less favourable than that accorded to its own investors or 
investors from third-party countries.  
 

49. Under a MFN clause a State – the granting State – undertakes an obligation towards another 

State – the beneficiary State –, or to persons or things in a determined relationship with that 

State, to accord it no less favorable treatment than that extended to a third State, or to persons or 

things in the same relation with that third State, in an agreed sphere of relations40.  

50. In order to decide on whether dispute resolution falls within the scope of the undertakings 

reciprocally made by the Contracting Parties to the Euroasia BIT the Tribunal must determine 

what the Parties to the Treaty actually consented to. In other words, as held by the arbitration 

commission in Ambatielos II, “[t]he question can only be determined in accordance with the 

intention of the Contracting Parties as deduced from a reasonable interpretation of the 

Treaty.”41 Hence, Art. 8 of the Eastasia BIT will only be within the purview of the MFN clause 

in the Euroasia BIT if that result is aligned with the overall framework for protection and 

promotion of investments accepted by the latter treaty’s Contracting Parties42. 

51. Respondent is cognizant that, pursuant to extensive jurisprudence, there is no basis for the 

argument that consent clauses must be construed restrictively. Rather, in accordance to Art. 31 of 

the VCLT, all clauses of the BIT have to be interpreted neither broadly, nor liberally, but in good 

faith and in accordance to the principle that the text of the BIT must be presumed to be the 

authentic expression of the parties’ intention.43 However, the obligation to interpret treaties in 

good faith imposed upon the Tribunal by the VCLT demands that it does not exceed the consent 

                                                
40 Art. 4 ILC Draft Arts. on MFN 
41 Ambatielos  p. 107 
42 Daimler ¶ 161 
43 Oil Platforms ¶ 35, Amco ¶14(i), Siemens ¶ 81, Ethyl Corp ¶ 55, Austrian Airlines ¶ 119, Mondev ¶ 43, VCLT 
Commentary p. 220 
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of the Contracting Parties44. Such standard of consent does not vary according to the context in 

which it is considered and, thereby, applies with equal force to the interpretation of whether or 

not MFN clauses may be sufficient to establish consent to arbitration45. 

52. As recognized by the tribunal in Amco v. Indonesia, it is a general principle of law that “any 

convention … should be construed in good faith, that is to say by taking into account the 

consequences of their commitments the parties may be considered as having reasonably and 

legitimately envisaged (our emphasis).”46 

53. Therefore, the MFN clause cannot impose upon Respondent obligations it never contemplated at 

the time it concluded the Euroasia BIT47. The Tribunal is not entitled to incur in a substantial re-

write of the BIT by interpreting into the MFN clause binding obligations beyond those which 

Respondent has undertaken48. In the absence of specific wording to the contrary, MFN treatment 

cannot apply to shape the consent of the Contracting Parties.  

54. Claimant’s reliance on the MFN clause in order to modify the conditions of Respondent’s offer 

to arbitrate imposes upon Respondent obligations it did not envisage at the time it concluded the 

Treaty: 

 

a) Because applying such clause to bypass the requirements that must be fulfilled before 

the BIT can apply at all goes against a reasonable interpretation of the intention of the 

Contracting Parties; and  

b) Since it cannot be sensibly assumed that the Parties consented to a provision which 

would allow Claimant to pick-and-choose between entirely different elements in the 

global framework of Respondent’s third-party treaties even when such elements 

would contradict the rationale of the basic treaty.  

 

a) The MFN clause does not apply to bypass the condition ratione voluntatis of the BIT 

 

                                                
44 Daimler ¶¶ 172-3 
45 ICS ¶ 279 
46 Amco ¶ 14(i) 
47 ILC Draft Arts. MFN Commentary p. 30 
48 Sanum ¶ 358 
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55. As demonstrated in Issue 3.I, States are entitled to impose whatever conditions they desire to 

their offer to arbitrate to investors. Consent will only arise upon the acceptance of such 

conditions by the putative investor, who had no relation whatsoever to the conclusion of the offer 

and was, in fact, not even known at that time. Acceptance and offer will only create an 

agreement to arbitrate if they coincide, in other words the investor must accept the offer in a take 

or leave it basis.49  

56. Thus, the requirement under the Euroasia BIT that investors submit their disputes to local courts 

prior to pursuing legal redress by means of international arbitration is a condition precedent for 

the jurisdiction of the Tribunal50.   

57. Claimant is, thereby, not yet entitled to invoke the application of Art. 3 of the Euroasia BIT. The 

principle that a tribunal must first have jurisdiction in order for an investor to benefit from MFN 

treatment was definitively set by the ICJ in the Anglo-Iranian Oil Case and subsequently upheld 

by investment tribunals51. Hence, as ruled by the majority in Daimler v. Argentina, to the extent 

an investor has not yet satisfied such a condition, “its MFN arguments are not yet properly 

before the Tribunal.”52  

58. Each treaty sets forth its own conditions and scope of application ratione personae, ratione 

materiae, ratione temporis and ratione voluntatis. The condition provided by Art. 9 of the 

Euroasia BIT concerns the latter. Just as much as the MFN clause cannot be utilized to enlarge 

the scope of the basic treaty regarding the investments that can benefit from the rights granted by 

the BIT53, or alter the time dimension of application of the Treaty’s provisions54, it cannot widen 

the purview of the basic treaty’s right to international arbitration55. In other words, the 

beneficiary of the MFN clause cannot claim rights which are beyond conditions and restrictions 

set by the Treaty56.  

59. Thereupon, absent any affirmative evidence regarding the application of the MFN clause to 

dispute settlement or clear indication to that effect57, the Tribunal must find that Claimant cannot 

                                                
49 Memorial ¶ 107 
50 Urbaser ¶ 123, Kiliç ¶ 6.2.9, Daimler ¶ 194 
51 Anglo-Iranian Oil Case p. 20, Daimler fn. 36, Wintershall ¶ 97 
52 Daimler ¶ 200 
53 Société Générale ¶ 41 
54 Tecmed ¶ 69 
55 DO Stern Impregilo ¶ 80 
56 Ustor p. 415  
57 Daimler ¶¶ 175-6, ICS ¶ 280, Wintershall ¶ 187 
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rely on Art. 3 of the Euroasia BIT to invoke Art. 8 of the Eastasia BIT. The opposite 

interpretation would subvert the expectation of the Contracting Parties to the basic treaty as to 

the scope of the obligations they had undertaken when concluding the Treaty. In any case, it is 

Claimant’s burden to prove otherwise58. 

60. Moreover, such argument is all the more to the point since, at the time the BIT was concluded, 

on 1 January 199259, the only reasonable and legitimate view regarding the operation of MFN 

clauses was that it only applied to substantive provisions60. At that time, there was no judicial or 

arbitral authority for the proposition that a MFN clause could apply to dispute resolution. 

Therefore, it is legitimate to conclude that the Contracting Parties to the Euroasia BIT did not 

envisage the possibility that its MFN clause could be used to modify Art. 9’s stipulations61.  

61. Hence, considering that treaties’ meaning and scope must be ascertained as of the time they were 

negotiated62, the claim that Art. 3 applies should be dismissed. 

b) It cannot be reasonably assumed that the Contracting Parties to the Euroasia BIT 

intended the application of the MFN clause to have such drastic effects at the time they 

concluded the Treaty 

 

62. As remarked in the rulings granted by the tribunals in Berschader v. Russia and Telenor v. 

Hungary, any interpretation which allows MFN clauses to override limitations in the basic treaty 

at the moment one of its contracting parties concludes a different BIT containing a wider dispute 

resolution clause generates both uncertainty and instability63. It is argued that no reasonable 

construction of the common will of the Contracting Parties would conclude that they intended for 

the application of the Treaty to lead to such an unpredictable state of affairs. If the State Parties 

truly intended for the MFN clause to extend to dispute resolution they would clarify this in the 

text of the Treaty64.   

63. In light of the aforementioned arguments, Respondent contends that it is not necessary for the 

Tribunal to analyze whether the MFN clause’s specific requirements are met in the instant case, 

as a cursory reading of the clause’s terms is sufficient for the conclusion that the Euroasia BIT 
                                                
58 ICS ¶ 280 
59 Uncontested Facts ¶ 1 
60 DO Thomas Hochtief ¶ 53 
61 Berschader ¶ 202, Kiliç ¶ 7.8.3 
62 ICS ¶ 289 
63 Telenor ¶ 94, Berschader ¶ 180 
64 Berschader ¶ 202, Wintershall ¶ 195 
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does not specifically provide for the application of MFN treatment to alter the qualifying 

conditions for application of the Treaty. Unlike certain investment treaties, which expressly state 

that MFN treatment may be invoked to alter the restrictions to consent agreed upon by the 

contracting parties65, the Euroasia BIT does no such thing. Hence, in the absence of clear and 

certain consent, the Tribunal must find that uncertain and ambiguous hints of intention do not 

justify the MFN clause’s application to dislodge limitations set by the Treaty.  

 

II. In any case, the requirements for application of Article 3 of the Euroasia BIT are not 

met 

 

64. As stated in Tza Yap Shum v. Peru, each MFN clause is a world in itself66. Therefore, 

irrespective of a ruling by the Tribunal regarding the general possibility of application of the 

MFN standard to alter the terms of a host State’s offer to arbitrate, the MFN clause will only be 

applicable inasmuch as the advantage Claimant seeks to benefit from complies with certain 

conditions. Furthermore, while Claimant must prove that all such conditions are met in order to 

rely upon Art. 3 of the Euroasia BIT, it is sufficient that Respondent demonstrates to the 

satisfaction of the Tribunal that only one of the requirements have not been fulfilled for the MFN 

clause to be rendered inapplicable. 

65. Art. 8 of the Eastasia BIT does not fulfill any of the requirements established by the Euroasia 

BIT and set forth under the applicable rules of international law. Thereby, Claimant is not 

entitled to rely on the MFN clause to invoke more favorable treatment under the Eastasia BIT 

since (A) the MFN clause only applies to property rights relating to investments, (B) the MFN 

clause in the basic treaty does not operate in relation to dispute settlement matters, (C) the clause 

only concerns treatment accorded by Respondent within its own territory, and (D) the treatment 

extended to investors of Eastasia cannot be considered more favorable than that accorded to 

Claimant under Art. 9 of the Euroasia BIT.  

 

                                                
65 Art. 3(3) UK Model BIT  
66 Tza Yap Shum ¶ 198 
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A. Article 3 does not apply to personal rights, held by investors 

 

66. According to Art. 3, “[e]ach Contracting Party shall … accord to investments made by investors 

of the other Contracting Party, to the income and activities related to such investments and to 

such other investment matters regulated by this Agreement, a treatment that is no less 

favourable than that accorded to … investors from third-party countries (our emphasis).” 

Therefore, pursuant to the language of the MFN clause, it extends the privilege of more 

favorable treatment only to investments. The logical corollary is that the clause does not regulate 

the application of MFN treatment to investors.  

67. As held in both RosInvest v. Russia and ICS v. Argentina, when the specific wording of a MFN 

clause limits its scope of protection only to “investments”, MFN treatment cannot extend to 

dispute settlement activities given the fact that only investors can invoke international 

arbitration67.  

68. Contracting States to investment treaties have full discretion to determine to which persons or 

things they will reciprocally grant MFN treatment 68. To the extent a MFN clause refers both to 

investments and to investors the entitlement of nationals or companies of one of the contracting 

parties will be relevant. If the opposite is true, and the treatment of the investor as a disputing 

party is not at issue, but rather, the treatment of its investment, there is no place for the extension 

of MFN treatment to personal rights of the claimant.  

69. Whereas rights relating to investments - such as a contract, participation in a company or 

immovable property - are property rights, rights concerning investors are personal rights. The 

distinction is relevant insofar as the right to commence arbitration can only be held by an 

investor. Investments by themselves cannot be said to have been treated less favorably if not 

entitled to seek immediate legal redress before an international tribunal due to the plain fact that 

shares in a company, or a piece of property, cannot initiate legal proceedings.69  

70. Hence, the particular language of Art. 3 limits the scope of application of MFN treatment to 

property rights relating to investments, to the exclusion of procedural rights, such as prompt 

                                                
67 RosInvest ¶ 129, ICS ¶ 284 
68 Art. 5 ILC Draft Arts. on MFN 
69 Newcombe and Paradell p. 218 
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access to international arbitration, which are entitlements that must be personally held by 

investors. The Tribunal therefore must hold that the MFN clause is inapplicable.  

 

B. Article 3 is not of the same category of subject of Article 8 of the Eastasia BIT 

 

71. According to Art. 3, “[e]ach Contracting Party shall … accord to investments made by investors 

of the other Contracting Party, to the income and activities related to such investment and to 

such other investment matters regulated by this Agreement, a treatment that is no less 

favourable than that accorded to … investors from third-party countries (our emphasis).” 

Therefore, pursuant to the language of the MFN clause, it applies only to those rights and to 

those persons and things having the same class or kind of those stipulated in the clause70. In other 

words, the issue is whether the dispute resolution clause in the Eastasia BIT is of the same 

category of subject as Art. 3 of the Euroasia BIT.  

72. Pursuant to the ILC, a MFN clause will only apply where there is a “substantial identity” 

between its subject matter and that of the clause in which the investor seeks to rely. Such 

coincidence is necessary in order for the operation of MFN clauses not to impose upon States 

obligations that they did not envisage at the time of conclusion of the provision.71 Hence, the 

appropriate discussion concerning the scope of the MFN clause is not whether the term 

“treatment” encompasses procedural protections, but rather whether the Contracting Parties to 

the Euroasia BIT actually intended the clause to cover this particular subject matter72.  

73. Respondent submits that an interpretation of the BIT in accordance to the terms of Art. 31 of the 

VCLT leads to the conclusion that no such intention is present because: (a) the application of the 

provision would go against the common will of the Contracting Parties; (b) the language of the 

MFN clause does not warrant an extensive interpretation; and (c) the expression unius est 

exclusio alterius maxim of interpretation is either inapplicable or at least inconclusive. 

 

a) The application of the MFN clause would go against the intention of the Contracting 

Parties to the Euroasia BIT 
                                                
70 Ambatielos p. 107, ILC Draft Arts. MFN Commentary p. 30 
71 ILC Draft Arts. MFN Commentary p. 30 
72 Daimler ¶ 219 
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74. It is widely understood that the VCLT demands that treaty clauses be construed in accordance to 

the principle of effectiveness, by which it is presumed that such provisions were intended to 

serve some purpose73. Considering that it is the undertaking of the granting State to a third State 

which brings the clause into operation, allowing the beneficiary to invoke the most favored 

protection automatically74, if Claimant’s interpretation of Art. 3 is correct, the dispute resolution 

clause in the Euroasia BIT would have been void ab initio, as the Eastasia BIT was concluded 

before the entry into force of the former Treaty75.  

75. Such construction deprives Art. 9 of the Euroasia BIT of any and all meaning irrespective of the 

absence of any clear indication that that was the intention of the Contracting Parties. Claimant’s 

interpretation cannot, therefore, be reconciled with the principle of effectiveness76 

76. Hence, Respondent relies on the ruling in Tza Yap Shum to contend that in order for the Tribunal 

to give full effect to the common will of the Contracting Parties it must hold that the specific 

wording of Art. 9 of the Euroasia BIT shall prevail over the general language of the MFN clause 

contained in Art. 3 of that Treaty77. 

 

b) The wording of the MFN clause is not as broad as to justify its application  

 

77. The wording of the MFN clause in question is not as broad as the ones in cases in which MFN 

treatment was applied to alter the terms of dispute resolution provisions. Unlike the tribunals in 

Maffezini v. Spain, Gas Natural v. Argentina, Telefónica v. Argentina, Teinver v. Argentina, Suez 

v. Argentina and Impregilo v. Argentina78, which were all faced with MFN clauses applicable to 

“all matters” regulated under the relevant BITs, Art. 3 is limited to “such other investment 

matters”.  

78. The majority in Impregilo, which dealt with an almost identically worded MFN clause, hinged its 

decision on the fact that “the wording does not allow ‘all other matters’ to be read as ‘all similar 

                                                
73 ICS ¶ 315 
74 Art. 20 ILC Draft Arts. MFN, Newcombe and Paradell p. 196 
75 Ex. C1, Ex. R1 
76 ICS ¶ 317 
77 Tza Yap Shum ¶ 216 
78 Maffezini ¶ 38, Gas Natural ¶ 26, Telefónica ¶ 94, Teinver ¶ 159, Suez ¶ 53, Impregilo ¶ 12 
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matters’ or ‘all other matters of the same kind’” 79, and, thereby, that the breadth of the MFN 

clause should be given special weight80. Thus, the difference in language is arguably very 

relevant. Whereas the expression “all other matters” in Impregilo did not allow the Tribunal to 

adopt a less expansive interpretation of the preceding terms “to investments made by investors of 

the other Contracting Party, to the income and activities related to such investments”, the 

expression “such other investment matters” would, conversely, demand that the clause be 

interpreted in a restrictive fashion.  

79. Pursuant to the Oxford Dictionary, the word “such” means “of the type previously mentioned”. 

Therefore, the scope of the MFN clause in the Euroasia BIT is limited to things similar to 

“investments made by investors” and to “the income and activities related to such investments”.  

80. The Tribunal should pursue an objective assessment as to whether the subject matter of the MFN 

clause is substantially identical to that of Art. 8 of the Eastasia BIT81. Hence, Respondent 

contends that Art. 3’s wording clearly restricts its application only to substantive obligations.  

 

c) The expressio unius est exclusio alterius principle does not apply 

 

81. The expressio unius principle is a maxim of interpretation according to which if a treaty 

provision expressly excludes the application of a treaty clause (here Art. 3 of the Euroasia BIT) 

to one thing (the articles of another identified treaties), then other things in the same class of 

what was excluded (e.g. the articles of different treaties which were not identified) are to be 

included in the application of the treaty clause82.  

82. Put it differently, the principle provides that if I allow my brother to play with my railway engine 

and my motor-car, it is obvious that I have not given him permission to play with my model 

aeroplane, but it is not so evident whether or not I have agreed that he may play with my 

wristwatch or with my eyeglasses.  

83. Therefore, in the circumstances of the present case, the fact that Art. 3.2 provides for certain 

exceptions to the application of the MFN clause with respect to advantages and privileges arising 

from the conclusion of specific treaties does not imply that access to international arbitration is 

                                                
79 Impregilo ¶ 99 
80 Impregilo ¶ 103 
81 Douglas p. 113 
82 Kiliç ¶ 7.7.3 
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encompassed by the clause. In other words, since the exceptions are not of the same kind of 

dispute resolution provisions, the principle does not apply. 

84. In any case, the expressio unius principle is only a supplementary means of interpretation that is 

inconclusive by itself for the determination of the outcome of the interpretation of the MFN 

clause83. 

85. In brief, taking into account that: 

 

(i) In conformity to the principle of effectiveness, it cannot be reasonably concluded that 

the Contracting Parties intended the MFN clause in the Euroasia BIT to apply to 

procedural investment guarantees;  

(ii) The wording of the clause is restrictive; and that 

(iii) The exceptions to the application of MFN treatment set forth under Art. 3.2 have no 

bearing on the scope of the MFN clause, 

 

the Tribunal must dismiss the claim of application of the MFN clause. 

 

C. The application of Article 3 of the Euroasia BIT does not relate to treatment that is meted out 

in the territory of the Respondent 

 

86. Art. 3 provides that “[e]ach Contracting Party shall, within its own territory, accord to 

investments made by investors of the other Contracting Party … treatment that is no less 

favourable than that accorded to … investors from third-party countries (our emphasis).” 

Thereby, the MFN clause will only be applicable in case the treatment of which Claimant 

complains of is accorded within the territory of the Republic of Oceania. 

87. It is submitted that the international nature of arbitration fails to comply with the explicit 

territorial limitation upon the scope of the clause. In analogous circumstances, the Daimler 

tribunal held that international arbitration, which almost invariably takes place outside the 
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territory of the host State, including in the present case84, and proceeds independently of any 

State control, is not covered by the MFN clause85.  

88. Even if the Tribunal recognizes that the MFN clause applies with respect to dispute resolution, 

its clearly expressed territoriality requirement would restrict its scope to domestic dispute 

settlement only86.  

89. Therefore, given such an evident limitation to the scope of the MFN clause, the Tribunal must 

find that extra-territorial dispute settlement by means of international arbitration is not within the 

purview of Art. 3 of the Euroasia BIT. 

 

D. The treatment accorded by Claimant under Article 9 of the Euroasia BIT is not axiomatically 

less favorable than that accorded under Article 8 of the Eastasia BIT 

 

90. Art. 3 determines that “[e]ach Contracting Party shall … accord to investments made by 

investors of the other Contracting Party … treatment that is no less favourable than that 

accorded to … investors from third-party countries.” According to the clear terms of this 

provision, the MFN is only applicable to the extent privileges accrue to investors from third 

States and not to Claimant. 

91. Although different, the treatment accorded to investors under the dispute resolution clause of the 

Euroasia BIT is in no way less favorable than the regime put in place by the Eastasia BIT. In any 

case, the dispute settlement mechanisms under the two BITs are fundamentally different and, 

thereby, cannot be properly compared. 

92. First, as upheld by the ICS tribunal, “[d]ifferential treatment does not automatically constitute 

‘less favourable’ treatment.”87 Unless treatment under the basic treaty is objectively less 

favorable than that afforded under the comparator BIT the MFN clause will not apply88. 

Therefore, it is not sufficient that Claimant provides merely abstract evidence of less 

advantageous treatment89.  

                                                
84 PO1 ¶ 6 
85 Daimler ¶ 231, ICS ¶ 309 
86 Daimler ¶ 228 
87 ICS ¶ 319 
88 ICS ¶ 319, Daimler ¶ 244 
89 Teitelbaum p. 236 
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93. As a consequence of the requirement that the Tribunal ground its analysis on objective criteria, it 

cannot rely on the subjective perceptions of individual claimants90. Hence, it is necessary that 

investors demonstrate that the protection identified as more favorable is more advantageous in a 

general manner and not only to that specific investor, and in that particular case in which it is 

invoked 91. In other words, the Tribunal must be satisfied that the treatment in question would be 

more favorable to investors from the Claimant’s home Sate as a class92 irrespective of the fact 

that the given treatment might offer a lesser degree of protection under a certain set of specific 

circumstances.   

94. Nor can the Tribunal’s decision be informed by general policy considerations concerning 

investor protection93. Respondent is, of course, cognizant of the fact that investors regard the 

availability of arbitration as an important part of the treatment they expect host States to afford 

their investments. However, this subjective perception alone does not warrant a Tribunal to 

disregard legal requirements clearly stipulated in the BIT.  

95. It is submitted that it is not possible to imply an abstract and general hierarchy of favour between 

litigation before host State courts and international arbitration in the absence of specific evidence 

or of express language in the BIT to that effect94. Thus, the requirement that Claimant submit 

disputes under the Euroasia BIT to the competent judicial or administrative courts of Oceania 

does not result in a lesser degree of protection as that accorded under the Eastasia BIT.  

96. At any rate, the comparison between the dispute resolution clauses of the two BITs is ill fitted 

since both Treaties provide for fundamentally distinct regimes of dispute settlement95. Whereas 

the Euroasia BIT requires investors to submit disputes to local courts before having access to 

international arbitration, the Eastasia BIT forbids claimants to resort to the domestic jurisdiction 

of the host State before seeking redress through the international alternative. Hence, the 

interpretation of the provisions can go both ways. While Claimant will contend that immediate 

access to international arbitration is more advantageous, it might as well be argued that a system 

which provides the investor with the possibility to have its dispute adjudicated by two different 

                                                
90 Daimler ¶ 246 
91 ICS ¶ 319 
92 Cole p. 584 
93 Telenor ¶ 95 
94 MacLachlan, Shore, Weiniger p. 257 
95 DO Stern Impregilo ¶ 10 



Team Alias: Carneiro 

23 
 

fora is more favorable than one which demands it to elect only one possibility to the exclusion of 

the other.  

97. Therefore, absent a clear “apples-to-apples” comparison between the two clauses, differential 

treatment cannot be equated with less favorable treatment96. 

98. In conclusion, considering that  

 

(i) An objective comparison between the dispute settlement regimes under the basic and 

the comparator treaties does not warrant the conclusion that the former is less 

favorable than the latter; and that 

(ii) In any case, a serious comparison between the two provisions is simply not possible, 

 

the Tribunal must find that the requirement that the treatment accorded under the basic treaty be 

less favorable is not met, rendering the MFN clause inapplicable.  

 

III. Alternatively, the claim of a benefit under Article 3 of the Euroasia BIT triggers the 

application of the whole Eastasia BIT 

 

99. The question is whether the “clean hands” clause contained in Art. 1.1 of the Eastasia BIT97, 

whereby investments must be made “in accordance with the laws and regulations” of the host 

State, has any bearing upon the Tribunal’s analysis of its jurisdiction ratione materiae. 

Respondent submits that, if the Tribunal decides that the MFN clause applies, Claimant must 

comply with the whole scheme of protection set out under the Eastasia BIT. This includes any 

material restrictions with respect to the BIT’s application. 

100. Claimant is not entitled to selectively pick the elements of the comparator treaty from which it 

seeks to benefit in such a way as to create a sui generis treatment. If the Tribunal allows 

Claimant to invoke the dispute resolution clause of the Eastasia BIT while not being bound by 

                                                
96 ICS ¶ 320 
97 Ex. R1 
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the other provisions contained in that Treaty, it will grant him an inexistent treatment composed 

of a mixed set of conditions to which no State’s nationals would be entitled98.  

101. Therefore, the claim of an alleged benefit under Art. 3 of the Euroasia BIT will have as a 

corollary the application of any limitations imposed on the Tribunal’s jurisdiction by the 

comparator treaty.  

102. In any case, States cannot be deemed to offer access to international arbitration to investments 

made in violation of their laws irrespective of any express provision in the BIT to that end. 

Respondent relies on the ruling in Phoenix v. Czech Republic, in which it was held that “the 

conformity of the establishment of the investment with the national laws … is implicit even when 

not expressly stated in the relevant BIT”, to submit that the substantive protections of the 

Euroasia BIT cannot apply to Claimant’s investment regardless of the relevance of the “clean 

hands” clause in the Eastasia BIT99 (Issue 4).  

ISSUE 3: Claimant is required to comply with the pre-arbitral steps provided in Article 9 

of the Euroasia BIT prior to bringing his claims before the Tribunal 

 

103. Having established that the MFN clause in the Euroasia BIT does not apply, the Tribunal lacks 

jurisdiction to entertain the merits of the claim as Claimant was bound to comply with the pre-

arbitral 24-month litigation requirement as provided in Art. 9 of that Treaty, since (i) such 

requirement was mandatory, and because (ii) local remedies are not patently ineffective.  

 

I. Prior recourse to the competent judicial or administrative courts of the host State is a 

mandatory requirement 

 

104. The question in point is whether Claimant is allowed to bypass the 24-month litigation 

requirement contained in Art. 9.3 of the Euroasia BIT and have direct access to ICC arbitration. 

While Claimant argues that he is entitled to submit this dispute to international arbitration prior 

to its submission to the competent domestic courts of Oceania, Respondent submits that his non-

                                                
98 Hochtief ¶ 98, DO Stern Impregilo ¶ 12 
99 Phoenix ¶ 101, Plama ¶ 138-9 
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compliance with the 24-month rule bars the Tribunal from exercising jurisdiction over his 

claims. 

105. Art. 9.2 of the Euroasia BIT provides that, if a dispute cannot be settled amicably, “it may be 

submitted to the competent judicial or administrative courts of the Contracting Party in whose 

territory the investment is made”, and Art. 9.4 determines that only “after twenty four months 

from the date of the notice on the commencement of proceedings before the courts mentioned in 

paragraph 2 above” may the dispute be referred to international arbitration.  

106. In investment arbitration, before an obligation to arbitrate arises the investor and the host State 

must form an agreement. Unlike the situation between the two Contracting Parties to the BIT, no 

investor is a party to the Treaty. Hence, consent to arbitrate between an investor and the host 

State must be perfected by an additional act: compliance with the conditions set forth under the 

jurisdictional clause 100.  

107. An agreement is composed of an offer and an acceptance and it will only be created to the extent 

the two coincide. According to the ICJ, any conditions contained in the offer to arbitrate by the 

State Parties to putative investors must be regarded as constituting the limits thereon101. Since the 

investor may not alter the offer to arbitrate unilaterally, it is only allowed either to accept the 

reservations inserted in the jurisdictional clause or not accept them. In other words, the investor 

is not entitled to validly disregard the offer’s conditions and go beyond the terms of the host 

State’s offer.102  

108. In brief, as long as the conditions are included in the clause allocating adjudicatory authority to 

an international tribunal, they are of a jurisdictional and mandatory character103. Therefore, 

unless the investor demonstrates the requisite acceptance by complying with the 24-month 

requirement under Art. 9 of the Euroasia BIT, the Tribunal has no jurisdiction as no agreement to 

arbitration exists104. This proposition is generally considered to be sound both by the ICJ and by 

investment tribunals105. 

109. Furthermore, no specific meaning should be attached to the use of the expression “may be 

submitted to the competent judicial or administrative courts of the [host State]” contained in Art. 

                                                
100 DO SCOTUS BG Group p. 2 
101 Armed Activities ¶ 88 
102 Kiliç ¶ 6.2.2 
103 Urbaser ¶ 130, Wintershall ¶ 118, Phillip Morris ¶ 142, Daimler ¶ 194, Impregilo ¶ 91,  
104 Daimler ¶ 200 
105 Dupuy pp. 228, 234 
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9.3. According to the ruling by the majority in Impregilo, which was faced with an almost 

identical dispute resolution clause as the one in the Euroasia BIT, the use of the permissive 

“may” does not imply that the investor is allowed to disregard the requirement of prior recourse 

to domestic courts. Rather, the best interpretation is to consider that the term indicates that the 

investor is not required to submit the dispute to a binding resolution, being allowed not to pursue 

further legal redress after attempting to settle the dispute amicably. However, if the investor 

wishes to initiate international arbitration proceedings it is not exempted from first complying 

with the 24-month requirement.106   

110. The requirement of prior recourse to local courts is an integral part of Respondent’s offer to 

arbitrate and Claimant is not allowed to individually re-write the terms of the Contracting 

Parties’ agreement. Thus, the Tribunal must find that Claimant was not entitled to immediately 

initiate arbitration proceedings.  

 

II. Compliance with this requirement would not be futile 

 

111. The requirement that Claimant submit a dispute arising out of or relating to the BIT to local 

courts before resorting to arbitration, albeit mandatory, is not absolute. Claimant is entitled to 

argue that he was not required to comply with this condition as long as compliance is futile.  

112. Nevertheless, Respondent submits that the threshold for the Tribunal to come to the conclusion 

that Claimant was not required to conform with a jurisdictional limitation to the host State’s 

consent to arbitrate is very high. Unless Claimant shows, on sufficient and best evidence, that he 

either  

 

(i) Lacked a cause of action; or  

(ii) That access to Respondent’s judiciary/administrative system was open, but he would 

not have been treated fairly before the local courts of Oceania; or that 

(iii) He was prevented from complying with the requirement in some other way, 

 

                                                
106 Impregilo ¶¶ 51-2 
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the Tribunal is not entitled to disregard a requirement that is part and parcel of Respondent’s 

offer to arbitrate107.  

113. Although Claimant faced no such scenario of obvious futility, he still decided to immediately 

submit his claim to international arbitration in willful disobeyance of the clear terms of the BIT. 

Claimant had two possibilities for requesting relief, the first before Respondent’s judicial courts, 

and the second by means of an administrative procedure.  

114. First, Claimant has standing to resort to the Oceanian Constitutional Tribunal and request that the 

Tribunal set aside the Executive Order on the grounds of unconstitutionality108. Second, 

Claimant could have submitted a request for reconsideration under the Oceanian Code of 

Administrative Procedure, whereby parties aggrieved by administrative decisions may directly 

require their reconsideration to the relevant coercive authority109.  

115. Since the action brought before local courts need not allege a breach of the BIT, being sufficient 

that the dispute relates to the Euroasia BIT, as per its Art. 9.1110, the fact that Respondent’s 

national courts may not adjudicate claims directly brought under international treaties111 is 

immaterial to a ruling on the matter of futility. Thus, the options for legal redress available to 

Claimant at the time he initiated arbitration offer enough grounds for the Tribunal to dismiss a 

claim based on futility.  

116. Furthermore, according to several decisions, the purpose of the requirement of prior recourse to 

local courts is to offer the host State a concrete opportunity to redress alleged violations of the 

investor’s rights under the BIT before the latter may pursue claims in international arbitration 

and trigger the State’s international liability112. However, the adjudication of the merits of the 

claim before local courts is not a requirement that must be met in order for Art. 9.3 to be 

rendered applicable, rather this objective is only the ultimate goal of the implementation of the 

provision113. In other words, it is not relevant whether Claimant’s dispute will be definitively 

                                                
107 Kiliç ¶ 8.1.4, Daimler ¶ 191 
108 PO3 ¶ 6 
109 PO3 ¶ 10 
110 Urbaser ¶ 181 
111 PO3 ¶ 5 
112 Maffezini ¶ 35, Wintershall ¶ 110, Daimler ¶ 191, Phillip Morris ¶ 137, Ambiente Ufficion ¶ 602, Urbaser ¶¶ 
66, 130 
113 Urbaser ¶ 145 
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resolved within 24 months, instead what is important is that the host State be granted the 

opportunity to attempt to resolve the claim before its international liability is established114.   

117. Therefore, the fact that judicial review proceedings are reasonably lengthy, taking the maximum 

of 3 or 4 years115, is of no moment to the applicability of the 24-months requirement. This 

argument rings all the more true, when taking into account that investment claims have already 

taken up to 10.5 years to be finally resolved by international tribunals116. It would not be 

reasonable for the Tribunal to demand a more stringent timeframe for dispute resolution from 

Respondent’s local courts than the one to which itself is submitted. 

118. In conclusion, the Tribunal must rule that it lacks jurisdiction to rule over the merits of the claim, 

as Claimant was not entitled to disregard the requirement of prior recourse to local courts under 

Art. 9 of the Euroasia BIT. 

 

ISSUE 4: Claimant’s investment is not protected under the BIT 

 

119. It is Respondent’s contention that even if the Tribunal accepts that the MFN clause of the 

Euroasia BIT may be invoked to access the dispute resolution provision of the Eastasia BIT, due 

to the fact that the latter Treaty contains a “clean hands” clause (Article 1.1), Claimant’s 

investment must be made “in accordance with the laws and regulations”117 of the host State in 

order for it to be protected (Issue 2.III). 

120. In any case, this Tribunal should follow the understanding of other international investment 

tribunals that the requirement of conformity with the host-State law is implicit even when not 

expressly stated in the relevant BIT to the dispute, as it has been the understanding of the 

Phoenix v. Czech Republic118, and Plama v. Bulgaria119 tribunals. 

121. Claimant’s investment may not enjoy BIT protection because it violated not only Oceanian 

domestic laws, but also international public policy. The Clean Hands Doctrine has been affirmed 

as a general principle in investment arbitration when it regards claims tainted by corruption.120. 

                                                
114 ICS ¶ 191 
115 PO3 ¶ 6 
116 Pey Casado 
117 Answer to Request for Arbitration p. 15 
118 Phoenix ¶ 101 
119 Plama ¶ 138-9 
120 Kreindler p. 319 
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Cases such as de World Duty Free v. Kenya, also recognizes that acts of bribery committed by 

the investor are contrary to international public policy.  

122. As stated in the foreword of the UN Convention Against Corruption, “Corruption is an insidious 

plague that has a wide range of corrosive effects on societies”, it is a “major obstacle to poverty 

alleviation and development”. Therefore, it must not, in any way whatsoever, be allowed by any 

court or tribunal, for a claim that is based on corruption to be brought before it. 

123. Hence, as it will be demonstrated, Claimant’s investment does not enjoy any protection under 

any of the BITs in the present dispute mainly due to the fact that (i) it violated international 

public policy; and (ii) there is sufficient evidence to confirm the illegality of Claimant’s 

investment. 

 

I. Claimant’s investment violated international public policy 

 

124. If considered as applicable, the Eastasia BIT provides in its Art. 1.1 that investments must be 

made “in accordance with the laws and regulations”121 of the host-State. The treaty does not 

cover any investment that is not in accordance with Oceanian laws and regulations. This 

requirement is a manifestation of the clean hands doctrine.122 

125. In the ICSID case, Inceysa v. El Salvador, the tribunal found that the “in accordance with law” 

clause “follows international public policies designed to sanction illegal acts and their resulting 

effects”.123 

126. A claim brought before any court or tribunal cannot be accepted if it lacks any aspect of legality. 

Moreover, a “Claimant’s claim may be barred due to its illegal conduct in relation to the claims 

he brings”124. It is well-known that he who come for equity relief must come with clean hands, 

and in the present case, Claimant has its hands filthy dirty. 

127. In the present case, Claimant has violated the legality clause by offering bribes to the President 

of the NEA in a way to obtain the environment license required in order to resume its arms 

production. 

                                                
121 Ex C1 p. 46 
122 Moloo 
123 Inceysa ¶ 247 
124 Moloo 
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128. In order to obtain an environmental license approving the commencement of arms production, an 

arms producer in Oceania must fulfill a number of conditions under its Environment Act 1996.125 

Essentially, an arms producer must provide the National Environment Authority evidence that its 

production line complies with the environmental requirements set forth in the Environment Act 

1996. After the National Environment Authority is satisfied with the required documentation, it 

visits the arms production site to verify compliance. Arms production may not be commenced 

before an arms producer obtains an environmental license. 

129. As it is known, Claimant bought a company that had lost its environmental license in November 

1997126. In order to resume production, the investor is obliged by the environmental law of 

Oceania to obtain a license from the NEA containing an environmental approval for the 

commencement of arms production. To obtain such a decision, Rocket Bombs was obliged to 

adjust its production line to the environmental requirements contained in the Environment Act 

1996.127 

130. The adjustment process of the production line and the administrative procedure to obtain an 

environmental decision from the NEA is very long and time consuming.128 Notwithstanding the 

fact that it is a lengthy process, Claimant decided to try to expedite the issuance of its license. He 

managed to have a private meeting with the President of the NEA in July 1998. After that private 

meeting, on 23 July 1998, the NEA issued an environmental license approving the 

commencement of arms production by Rocket Bombs.129 

131. Only in – a maximum of – 22 days Claimant obtained a license that is very long and time 

consuming to obtain. If that was not already sufficient to second-guess Claimant’s intention in 

the private meeting of July 1998, through the year of 2013, the General Prosecutor’s Office of 

Oceania conducted an investigation regarding corruption in the National Environment Authority 

of Oceania. The investigation was caused by a denunciation that alleged that the officials of the 

NEA suggested to the author of the denunciation that it would be possible to expedite the 

issuance of an environmental license if they received a pecuniary gratification.130 

                                                
125PO 2 ¶ 5 
126 Uncontested Facts ¶ 3 
127 Uncontested Facts ¶ 4 
128 Uncontested Facts ¶ 6 
129 Id. Ibid. 
130 Uncontested Facts ¶ 18 
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132. Not only this investigation led to the ignition of criminal proceedings against those officials, 

amongst whom was the President of the NEA, but on 1 February 2015 the President of the NEA 

was convicted of accepting bribes.131 

133. This conviction led to the subsequent investigation on those who bribed the President of the 

NEA. On 5 May 2015, Peter Explosive was informed that he was under investigation with regard 

to the environmental license obtained on 23 July 1998 for Rocket Bombs. A few days after the 

initiation of that investigation, on 23 June 2015, the General Prosecutor’s Office officially 

initiated criminal proceedings against the Claimant.132 

134. On top of that, the President of the NEA named a number of persons, from whom he allegedly 

received bribes and against whom he is willing to testify.133 Amongst those persons is the 

Claimant, Peter Explosive.134  

135. Moreover, the NEA has the authority to unexpectedly and randomly visit the arms production 

site after an environmental license is granted and the arms production is commenced in order to 

verify whether it still complies with the requirements set under the Environment Act 1996.135 

Bearing that in mind, it would be completely unreasonable for the NEA not to visit one of the 

biggest arms producer in the whole country of Oceania for almost 16 years. To clarify for this 

Tribunal, Rocket Bomb`s production line fully complied with the legal requirements in Oceania 

by 1 January 2014136, although it received the license on 23 July 1998. 

136. Claimant not only received from the NEA a fraudulent license, but it also produced arms for 

almost 16 years without complying with the legal environmental requirements without any visit 

of the same authority who provided him with the license. 

137. Hence, it is Respondent’s contention that this Tribunal should hold that there is sufficient 

evidence that Claimant’s investment has been procured by corruption and is thereby not 

protected under international law. 

 

                                                
131 Uncontested Facts ¶ 19 
132 Id. Ibid. 
133 PO 2 ¶ 5 
134 Id. Ibid. 
135 PO 3 ¶ 1 
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II. Claimant bears the burden of proof 

 

138. Since neither of the BITs in the present case contains any definitive procedural rules on this 

issue, the Tribunal is free to determine the burden of proof.137 

139. Claimant might claim that Respondent bears the burden of proving its wrongdoing, but that 

should not be the understanding of this Tribunal.  

140. Due to the fact that it is often difficult to procure direct evidence of corruption, some tribunals 

have shifted the burden of proof once evidence of corruption is already shown138.  

141. In the AAPL v. Sri Lanka case, for instance, the tribunal held that  

[I]n case a party adduces some evidence which prima facie 
supports his allegation, the burden of proof shifts to his opponent139 

 

142. In the present case, Respondent has already provided more than enough evidence to support its 

allegation of corruption over Claimant, despite the near impossibility to prove corruption140. 

143. Therefore, when a reasonable indication of corruption is already established by one of the 

parties, “an appropriate way to make a determination may be to shift the burden of proof to the 

allegedly corrupt party”141. Notwithstanding the fact that the shifting of the burden of proof may 

not always be applied, when it comes to corruption allegations, authorities, “particularly those 

focused on improving the effectiveness of arbitration in combating corruption, have argued the 

necessity of burden-shifting”142. 

144. Hence, it is Respondent’s submission that due to the fact that proving corruption is extremely 

difficult, shifting the burden of proof is appropriate in the present case. 

145. The standard of proof, differently than the burden of proof, refers to whether sufficient evidence 

has been provided in order to a claim to be proved143. As it has already been demonstrated, there 

is more than enough evidence as to understand that Claimant illegally obtained Rocket Bombs 

environmental license. 

                                                
137 Metal-Tech ¶ 238 
138 Cosar p. 531 
139 AAPL ¶ 56 
140 Rose p. 183 
141 Id. Ibid. 
142 Llamzon & Sinclair p. 485 
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146. Circumstantial evidence has been provided to the Tribunal. Not only Claimant obtained a license 

in an extremely short period of time, after a private meeting with the President of the NEA, but 

he is also being sued in the national courts for the crime of offering bribes to a public agent. 

147. Moreover, the President of the NEA has already stated that it is willing to testify against those 

from whom he received bribes, Claimant’s name is amongst those. If that was not already 

enough evidence, Claimant produced arms for over 15 year without complying with the 

environmental requirements and no visit by the NEA was made to his industry during all that 

time. 

148. In Metal-Tech v. Uzbekistan, the tribunal recognized the existence of lists of indicators of 

corruption, also called “red flag” principles144. Claimant’s actions fall within the scope of the 

internationally recognized corruption “red flags”, since 

 

(i) Claimant had ties with the President of the NEA;  
(ii) Claimant arranged a meeting in order to expedite the issuance of the environmental 

license under unusual circumstances;  
(iii)  Claimant’s company had insufficient capabilities in order to start production and 

comply with all environmental requirements in such a short time.  
 

149. It remains for this Tribunal to “connect the dots”, as did the tribunal in the Methanex v. USA145 

case, in order to find that Claimant’s investment does not enjoy BIT protection due to the fact 

that Peter Explosive came before this Tribunal with odiously unclean hands. 

  

                                                
144 Metal-Tech ¶ 293 
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ARGUMENTS ON THE MERITS 

 

ISSUE 5: Respondent did not expropriate Claimant’s investment. 

 

150. The enactment of the Executive Order must not be considered as an act tantamount to 

expropriation, nor must this Tribunal understand that it constitutes an indirect expropriation, 

since no property was taken nor nationalized by Respondent. 

151. By enacting the 1 May 2014 Executive Order, Respondent was acting within its police power 

and the its sovereign right to regulate. The Republic of Euroasia considers the annexation of 

Fairyland by Euroasia illegal, and therefore it introduced a countermeasure taken against the 

wrongfulness of the annexation through the Executive Order. 

152. As it will be demonstrated, Respondent did not expropriate Claimant’s investment because (i) the 

Executive Order does not constitute an indirect expropriation; (ii) Respondent acted within its 

police powers; and (iii) it took a countermeasure in respect of an internationally wrongful act as 

provided by the ILC Articles on Responsibility of States. 

 

I. The Executive Order does not Constitute an Indirect Expropriation 

 

153. Claimant claims that the enactment of the Executive Order constitutes an illegal expropriation of 

its investment. However, not all measures taken by a State that interfere with property are 

considered to amount to expropriation146. 

154. Respondent acted within its right to regulate and enacted a non-discriminatory regulation, which 

purported to fulfill a public purpose. The Executive Order was prepared and published in 

accordance with Oceanian law147. 

155. This Tribunal should follow the understanding of the Methanex tribunal148, which found that 

 

[A]s a matter of general international law, a non-discriminatory 
regulation for a public purpose, which is enacted in accordance 

                                                
146 OECD p. 4 
147 PO2 ¶ 7 
148 Methanex, Part IV-Chapter D ¶ 7 
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with due process and, which affects, inter alios, a foreign investor 
or investment, is not deemed expropriatory and compensable 
unless specific commitments had been given by the regulating 
government to the then putative foreign investor contemplating 
investment that the government would refrain from such regulation 
(our emphasis). 

 

156. Also, in the instant case, the Government of Euroasia has granted no commitment in the sense 

that it would refrain from enacting regulation in case international public law was violated. 

157. There is an accepted principle of customary international law that “where economic injury 

results from a bona fide non-discriminatory regulation within the police powers of the State, 

compensation is not required”149. The tribunal in the S.D. Myers v. Canada150, for instance, 

followed that principle and found that regulatory action does not amount to expropriation. 

158. As it will be demonstrated, Respondent’s regulatory taking did not constitute an expropriation, 

due to the fact that (a) it is a non-discriminatory measure; and (b) it was enacted for a public 

purpose; and (c) was within the State’s right to regulate. 

 

a) The Executive Order was a non-discriminatory measure 
 

159. The non-discrimination requirement is a standard in the BIT as well as it is in customary 

international law151. 

160. The Executive Order is not a discriminatory act since it is applicable to “all property and 

interests in property that are in the Republic of Oceania (…)”152. No favor for national 

companies was enacted, nor had Oceania the intention to harm any investor specifically. 

161. The Executive Order is not targeted only to alien enterprises, but to anyone engaged in 

commercial relations within the Euroasian economy. 

162. Albeit the wording of the Executive Order expressly stated “in particular arms production 

services, and related material”, the regulation also imposed sanctions on companies operating in 

sectors other than the arms production sector153. 

                                                
149 OECD, p. 5 
150 Reinisch p. 165  
151 Reinisch p. 186 
152 Ex. C2 
153 PO2 ¶ 6 
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163. Hence, there should be no doubt that the Executive Order is a non-discriminatory regulation, 

since it does not aim to cause injury to a specific person, or group of persons. 

 

b) The Executive Order was enacted for a public purpose 

 

164. The second requirement is also met, since the Executive Order was enacted in order to protect 

Respondent’s public purpose and its essential security interests. 

165. The Executive Order was enacted after an unusual and extraordinary threat to the national 

security and foreign policy of the Republic of Oceania154, namely, the illegal annexation of 

Fairyland by the Republic of Euroasia. 

 

c) The Executive Order was a measure taken by Respondent by means of a legitimate 
exercise of its police powers 

 

166. It is Respondent’s submission that there is no expropriation in the present case. However, if it is 

this Tribunal’s understanding that the Executive Order amounted to an expropriatory act, there 

are certain circumstances in which compensation is not due in cases of expropriation. 

167. A valid exercise of police powers by the part of a State would give no right to compensation 

irrespective of the resulting deprivation155. 

168. In the present case, the Executive Order, a non-discriminatory act, enacted to protect 

Respondent’s own national security and foreign policy and designed to protect legitimate public 

welfare objectives, does not constitute an indirect expropriation. 

169. Hence, due to the fact that the Executive Order does not amount to an illegal act, nor to a 

discriminatory regulation, and bearing in mind that the law was designed to protect Respondent’s 

public interest, it cannot be held that it would amount to an indirect expropriation. Albeit, even if 

this Tribunal finds it to be an expropriation, Respondent is not under an obligation to compensate 

Claimant due to the fact that Respondent was acting within its police powers. 

 

                                                
154 Ex. C2 
155 OECD 2 
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II. The Executive Order was a Countermeasure as provided by the ILC Articles on State 

Responsibility 

 

170. There are circumstances in which the wrongful act of a State may justify another State in taking 

a countermeasure in order to procure its cessation156. In the present case, the illegal annexation of 

Fairyland’s territory constitutes a wrongful measure taken by the State of Euroasia, whilst the 

enactment of the Executive Order was the countermeasure taken by Respondent. 

171. Article 22 of the ILC Articles provides that 

 

The wrongfulness of an act of a State not in conformity with an 
international obligation towards another State is precluded if and to 
the extent that the act constitutes a countermeasure taken against 
the latter State in accordance with chapter II of Part Three.157 

 

172. Notwithstanding the fact that Art. 22 provides that the wrongful act is “towards another State”, 

the ILC articles provides that States other than the injured one can also invoke responsibility, as 

it can be seen in its Art. 48: 

 

Any State other than an injured State is entitled to invoke the 
responsibility of another State in accordance with paragraph 2 (our 
emphasis)158.  

 

173. Art. 48(1) has two non-cumulative requirements, as it may only be invoked by another State (a) 

if the obligation breached is owed to a group of States including that State, and is established for 

the protection of a collective interest of the group; or (b) if the obligation breached is owed to the 

international community as a whole. 

174. The present situation falls within Art. 48(1)(b) provision since the obligation breached by 

Euroasia is owed to the international community as a whole159. Also, similar sanctions to the 

ones imposed by means of the Executive Order were also imposed by some other countries 

which were against the annexation of Fairyland by Euroasia.160 

                                                
156 ILC Arts. on State Responsibility 
157 ILC Arts. on State Responsibility 
158 Id. Ibid. 
159 Barcelona Traction p. 32, ¶¶ 33, 34 
160 PO3 ¶ 11 
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175. Therefore, the Executive Order must be interpreted as a legal countermeasure taken by the 

Republic of Oceania as to invoke the responsibility of Euroasia after the illegal annexation of 

Fairyland. 

 

ISSUE 6: Claimant Contributed to the Damage Suffered by his Investment. 

 

176. Respondent contends that Claimant has materially contributed to the damage sustained by his 

investment due to the enactment of the Executive Order. If the Tribunal finds compensation is 

due for a violation of the BIT on the part of Respondent, the Tribunal must reduce the amount of 

damages in light of Claimant’s lack of due care for his property. 

177. Although contributory fault is not expressly mentioned in the BIT as a circumstance reducing the 

amount of compensation, the consideration of the contribution to the injury in the determination 

of reparation is recognized under international law161. The issue has also been addressed by 

investment tribunals, which had to decide on whether to reduce the amount of damages as a 

result of willful or negligent conduct by the investor162. Hence, in determining damages, the 

Tribunal must consider the prudence on the part of Claimant at the time he made the 

investment163. 

178. It is uncontested that Claimant started negotiations with the Ministry of National Defence of 

Euroasia and eventually concluded a contract for the supply of weaponry to that country’s armed 

forces164 after the national government of Eastasia had declared that Fairyland’s unilateral 

secession was unlawful and had no effect on the shape of Eastasia’s territory165. Furthermore, 

such investment decision was taken while the government of Euroasia conducted debates on 

whether to intervene militarily, which were broadcast on Euroasian public television166. 

Fairyland’s predicament was also under discussion within the quarters of the UN Security 

Council167 and the affair is currently at the center of a rift within the international community168. 

                                                
161 Art. 39 ILC Arts. on State Responsibility, Ripinsky and Williams p. 314 
162 Azurix  
163 Ripinsky and Williams p. 316 
164 Uncontested Facts ¶ 15 
165 Uncontested Facts ¶ 14 
166 PO2 ¶ 3 
167 PO2 ¶ 3 
168 Uncontested Facts ¶ 16 
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179. Despite such turmoil, Claimant still decided to conclude a massive new contract for arms 

production with the government of Euroasia, aiming at completing the modernization process of 

the equipment for the Euroasian armed forces.  

180. It is submitted that such imprudence should be considered a factor in the evaluation of damages. 

Respondent relies on the decision in MTD v. Chile, in which it was held that the investor shall 

bear the responsibility for non-wise investment decisions to the extent such decisions have 

contributed to the increase in the risks involved in the transaction169. Therefore, the Tribunal 

must hold that Claimant should bear part of the damages suffered. 

  

                                                
169 MTD ¶¶ 242-3 
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RELIEF SOUGHT 

 

181. For the reasons set out above, the Claimant hereby requests, without prejudice to further claims 

or arguments, that the Arbitral Tribunal make the following award against the Respondent: 

 

I. Declare that it does not have jurisdiction ratione personae over the claim; 

II. Declare that it does not have jurisdiction to adjudicate the merits of the claim based on Art. 3 

of the Euroasia BIT; 

III. Declare that Claimant was required to comply with the pre-arbitral steps as provided in 

Article 9 of the Euroasia BIT; 

IV. Declare that it does not have jurisdiction ratione materiae over the claim as Claimant’s 

investment was procured by means of corruption and is, therefore, illegal under Oceanian law; 

V. Declare that Respondent did not violate Art. 4 of the BIT and, therefore, that Claimant is not 

entitled to compensation; and 

VI. In any case, declare that Claimant should bear part of the damages suffered 

 

182. Counsels for the Respondent 

 

Team Carneiro 

 

26 September 2016 

 

 


