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BRIEF STATEMENT OF FACTS 

This is a case involving an investment made in the Republic of Oceania by one Mr. Peter 

Explosive in a company known as Rocket Bombs Ltd. a company in the arms production 

industry. At the time of making the investment, Peter Explosive was a national of the Republic of 

Eastasia resident in the province of Fairyland. The Republic of Oceania has a bilateral 

investment treaty with the Republic of Eastasia and also has another bilateral investment treaty 

with the Republic of Euroasia. 

At the time of the investment Rocket Bombs Ltd. was a decrepit company following the loss of 

its environment license which also meant that it had lost its right to manufacture arms. Soon 

afterwards Peter Explosive sought to regain Rocket Bombs Limited’s environment license so that 

it could resume arms production and this happened soon after a private meeting with the 

President of the National Environment Authority, in an unusually expedited manner. Peter 

Explosive thereafter concluded a contract to supply arms to the Republic of Euroasia to help it 

modernize the equipment of its land forces.  

The events leading up to the present dispute began when the people of the province of Fairyland, 

whose people share a common ethnicity with the people of Euroasia and once were part of the 

same country, held a referendum in which they voted to secede from the Republic of Eastasia 

and rejoin the Republic of Euroasia. The government of Eastasia condemned the referendum and 

declared that the result had no effect on the territory of Eastasia. The authorities in Fairyland 

requested an intervention from Euroasia which came in the form of a military incursion which 

was bloodless and facilitated the annexation of Fairyland into Euroasia. 

The annexation of Fairyland divided the international community with one camp denouncing it 

and the other supporting it. The Republic of Oceania was in the latter camp and in response to 
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the annexation issued an Executive Order whose effect was to block the property of persons 

contributing to the situation in Eastasia through the imposition of a system of sanctions against 

such persons. Peter Explosive and Rocket Bombs Ltd. were a target of the sanctions because of 

the arms sales made to the Republic of Euroasia that had helped the Euroasian military 

modernize. 

It is the impact of the sanctions that has made the claimant, Peter Explosive bring the present 

matter before the arbitral tribunal of the International Chamber of Commerce. 

JURISDICTION 
The arbitral tribunal has no jurisdiction over the matter because the Republic of Oceania has 

incurred no liability for any internationally wrongful act. This means that no act which would 

invoke the tribunal’s jurisdiction is attributable to the respondent. The International Law 

Commission’s Draft Articles on Responsibility of States for Internationally Wrongful Acts 

provides that: 

     “There is an internationally wrongful act of a State when conduct consisting of an action or omission: 

                    (a) is attributable to the State under international law; and 

                   (b) constitutes a breach of an international obligation of the State.”1 

The second condition from the above clause has not been met because the actions of the 

respondent did not constitute a breach of the international obligations of the Republic of Oceania 

in fact the very actions that brought about this matter were as a result of the respondent 

upholding its international obligations as outlined in Articles 1 (1) and 2 (4) of the UN Charter. 

                                                           
1 Article 2 of the ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 
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    “The Purposes of the United Nations are: 

 To maintain international peace and security, and to that end: to take effective collective measures for the 

prevention and removal of threats to the peace, and for the suppression of acts of aggression or other 

breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice 

and international law, adjustment or settlement of international disputes or situations which might lead to a 

breach of the peace”2 

The preamble of Article 2 of the UN Charter reads; 

     “The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in 

accordance with the following Principles.”3 

Sub-article 4 further states; 

    “All Members shall refrain in their international relations from the threat or use of force against the 

territorial integrity or political independence of any state, or in any other manner inconsistent with the 

Purposes of the United Nations”4 

 

The sanctions were meant to respond to the military intervention and subsequent violation of the 

territorial integrity of the Republic of Eastasia by the Republic of Euroasia. Therefore the 

respondent cannot be termed as violating any of its international obligations from its actions in 

fulfilling its international obligations. 

Furthermore the Bilateral Investment Treaty being relied upon by the Claimant which is the 

Agreement between the Republic of Oceania and the Republic of Eastasia for the Promotion and 

Reciprocal Protection of Investments (Eastasia BIT hereinafter) recognizes States’ rights to 

pursue their international obligations unconstrained. 

    

“Nothing in this Agreement shall be construed to prevent either Contracting Party from taking measures to 

fulfill its obligations with respect to the maintenance of international peace or security.”5 

                                                           
2 Article 1 (1) of the UN Charter 
3 Article 2 of the UN Charter preamble 
4 Article 2 (4) of the UN Charter 
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The illegality of the secession of the province of Fairyland from the perspective of the Republic 

of Oceania is informed by the decision of the Supreme Court of Canada in Re Secession of 

Quebec6 which ruled that despite the existence of ethno-cultural and linguistic differences 

between the Quebecois and other Canadians, where such a people have internal self-

determination within their country then that country deserves to have its territorial sovereignty 

protected. Although a vote for independence could not be ignored by the rest of Canada it could 

not be unilateral and such a process would require negotiation and consultation with the rest of 

Canada because of the interdependence between the provinces and territories which 

interdependence would be adversely affected by the decision of one province. 

There has been no indication or evidence that the people of Fairyland enjoyed fewer rights 

and/or opportunities than other Eastasians, it is therefore probable that they enjoyed internal self-

determination within Eastasia and this being the case then the territorial sovereignty of Eastasia 

must be prioritized over any right of self-determination that the people of Fairyland may have. In 

any case, even if the right of self-determination were to be found to apply then it must be 

practicalized in a framework encompassing the input of the other constituent parts of the 

Republic of Eastasia which would undoubtedly be affected by the decision of Fairyland and 

whose territory would be dismembered by the decision. 

 

                                                                                                                                                                                           
5 Article 9 of the Eastasia BIT 
6 [1998] 2 SCR 217  20/08/1998 Decision of the Supreme Court of Canada accessed from http://scc-
csc.lexum.com/scc-csc/scc-csc/en/item/1643/index.do  on 3/09/2016 

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1643/index.do
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1643/index.do
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ADMISSIBILITY 
The respondent asserts that the applicable BIT is the Eastasia BIT and not the Euroasia BIT 

because the claimant did not properly revoke his Eastasian citizenship and consequently still 

retains it. It is not in dispute that he was eventually issued Euroasian citizenship, however, 

Euroasian law does not allow dual citizenship and because the claimant had not validly 

renounced his Eastasian citizenship he could not therefore be eligible for Euroasian citizenship. 

In Liechtenstein v. Guatemala (the Nottebohm case)7 the ICJ refused to recognize the 

naturalization conferred by the Principality of Liechtenstein upon Mr. Nottebohm because his 

ties to Liechtenstein were not based on any real prior connection between him and the 

principality. The claimant was born and raised in Eastasia and his family resides in Eastasia. 

As the annexation of Fairyland by Euroasia was not legal, the claimant remained resident in a 

province of Eastasia, the claimant is therefore not a resident of Euroasia and there is no other 

basis upon which he can claim Euroasian citizenship as he has no real ties to that country. Even 

if the annexation of Fairyland was legal the claimant did not comply with Eastasian law in 

renouncing his citizenship which is a bar to him acquiring Euroasian citizenship as the law of 

Euroasia does not allow a person to have dual citizenship. 

However, should the tribunal find that the claimant is a national of Euroasia, he may not invoke 

the Most Favoured Nation (MFN) clause contained in Euroasia BIT8 to apply the dispute 

resolution procedure in the Eastasia BIT which does not contain the pre-arbitral step of 

submitting to local courts’ jurisdiction before referring an investment dispute to international 

arbitration. The contention here is that the Eastasia BIT has more favourable terms in this respect 

                                                           
7 [1955] ICJ 1 accessed from http://www.icj-cij.org/docket/files/18/2676.pdf at 9/19/2016 
8 Article 3 Euroasia BIT 

http://www.icj-cij.org/docket/files/18/2676.pdf


11 
 

and for this reason the provision of those terms is a violation of the MFN clause in the Euroasia 

BIT. However, they do not show how this is so, in Asian Agricultural Products Limited v. 

Democratic Socialist Republic of Sri Lanka9 the arbitral tribunal ruled that such a claim of more 

favourable treatment contained in another treaty must be proven and where this is not done then 

the MFN clause cannot be invoked in the present case10. 

Furthermore, in the case Plama Consortium Limited v. Bulgaria11 the arbitral tribunal ruled that 

the MFN clause in one treaty could not be interpreted as entitling the claimant to rely on dispute 

resolution provisions contained in other bilateral investment treaties12. In Wintershall v. 

Argentina13, the arbitral tribunal quoted the ICJ in the Anglo-Iranian Oil Company case where 

it ruled; 

    “a third party treaty, independent of and isolated from the basic treaty cannot produce any                                              

legal effect” as between the Contracting Parties to the basic treaty.14 

 

It is the respondent’s contention therefore that the reliance on the MFN clause in the Euroasia 

BIT by the claimant for the purposes of importing dispute resolution provisions contained in 

another BIT should not be allowed by this honourable tribunal. The MFN clause in the Euroasia 

BIT should only be applicable to substantive matters, matters that of a daily transactional nature 

in the conduct of business relating to investments made under the BIT, matters that determine the 

competitiveness of one investment vis-à-vis another investment within the territories of each of 

the Contracting Parties and not to dispute resolution mechanisms. 

                                                           
9 ICSID case No ARB/87/3 
10 Ibid para 54 (Award) accessed from http://www.italaw.com/sites/default/files/case-documents/ita1034.pdf on 
9/14/2016 
11 ICSID case No ARB/03/24 
12 Ibid para 240 (c) (Decision on Jurisdiction) 
13 ICSID case No ARB/o4/14 (Award) accessed from http://www.italaw.com/sites/default/files/case-
documents/ita0907.pdf on 8/13/2016 
14 Ibid para 97 

http://www.italaw.com/sites/default/files/case-documents/ita1034.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0907.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0907.pdf
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ARGUMENTS ON MERITS 

Allegations of Illegality 
The Eastasia BIT provides that investments should be admitted in accordance with the laws and 

regulations of the Contracting Party admitting such investment15. This is in our contention, 

amounts to a requirement the claimant’s investment ought to have been made in compliance with 

the Republic of Oceania’s laws this in effect makes it a ‘clean hands’ clause. 

The claimant did not adhere to the legislative requirements of the Environment Act of the 

Republic of Oceania in obtaining the environmental license that allowed him to commence arms 

production at Rocket Bombs Ltd. He bribed the then President of the National Environment 

Authority so that Rocket Bombs Ltd could be issued the environment license in an expedited 

process, the former President of the National Environment Authority is willing to testify to this. 

In Plama Consortium Ltd v. Bulgaria16, the arbitral tribunal found that an illegality (in that 

instance fraudulent misrepresentation) precluded the protections available under the Energy 

Charter Treaty, which was the relevant treaty with regard to the investment dispute, and 

consequently the claimant was not entitled to damages because the investment was not protected 

under that treaty17. 

Similarly in the case Inceysa Vallisoletana v. El Salvador18, the arbitral tribunal found that 

consent by the Contracting Parties (in that case the Kingdom of Spain and the Republic of El 

Salvador) excluded protections for investments not made in accordance with the laws of the host 

                                                           
15 Article 1 (1) Eastasia BIT 
16 ICSID case No ARB/03/24 (Award) http://www.italaw.com/sites/default/files/case-documents/ita0671.pdf 
accessed on 8/28/2016 
17 Ibid para 135 
18 ICSID case No ARB/03/26 http://www.italaw.com/sites/default/files/case-documents/ita0424_0.pdf accessed on 
8/28/2016 

http://www.italaw.com/sites/default/files/case-documents/ita0671.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0424_0.pdf
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state19. It noted that an investor cannot seek to benefit from an investment effectuated by means 

of one or several illegal acts20. 

The claimant rightly points out that he has not been convicted of any charges by a court of law 

and the respondent is relying on mere allegations with regard to the question of illegality tainting 

the investment made by him. In Inceysa, the arbitral tribunal further held that: 

 

 “..as the legality of investment is a premise for the tribunal’s jurisdiction the determination of such legality 

can only be made by the tribunal hearing the case i.e. by this arbitral tribunal”21 

 

This is because the tribunal believed that any decisions made by the State Parties concerning 

legality or illegality are not valid because it implies that States in agreements with “in 

accordance with law” clauses have the power to withdraw their consent unilaterally22. That is 

why that tribunal admitted evidence proving the illegality tainting the investment made by 

Inceysa Vallisoletana S.L and determined the question of illegality on its own. 

The respondent therefore wishes to present the evidence it has against the claimant before this 

tribunal. There are three issues the respondent has identified and hopes this tribunal will consider 

in order to find that an illegality did indeed occur after the claimant made his investment in the 

Republic of Oceania.  

a) The environment license that enabled Rocket Bombs Ltd. to resume arms production was 

obtained in a rather expedited manner, in fact the license was obtained within weeks of 

the meeting between the claimant and the then President of the National Environment 

Authority (NEA) of Oceania. 

                                                           
19 Ibid para 208 (Award) 
20 Ibid para 242  
21 Ibid para 209 
22 Ibid para 211 
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b) The claimant had the means, motive and opportunity to bribe the President of the NEA. 

The claimant is a person with the financial resources to pay a bribe, he needed to resume 

arms production as soon as possible so as to actualize his investment in Rocket Bombs 

Ltd. which could not happen without an environment license. In fact his investment in 

Rocket Bombs was made possible by the decrepit state of the company which was a 

consequence of the company losing its environment license and therefore its right to 

continue arms production which was its raison d’être. Finally, the claimant had the 

opportunity to offer his bribe to the former President of the NEA at their private meeting 

that took place in July 1998. 

c) The former President of the NEA is willing to testify that he indeed accepted a bribe from 

the claimant to expedite the issuance of the environment license.  

The respondent has a sworn testimony from the former President of the NEA to this effect and is 

willing to produce him for examination and cross-examination should the tribunal deem that 

necessary. In any event, in the case Asian Agricultural Products Limited v. Democratic 

Socialist Republic of Sri Lanka23 the arbitral tribunal recognized that under established 

international law;  

 

“International tribunals are not bound to adhere to strict judicial rules of evidence. As a general principle the 

probative force of the evidence presented is for the tribunal to determine”24 

 

                                                           
23 ICSID case No ARB/87/3  
24 Ibid para 56 Rule (K) accessed from http://www.italaw.com/sites/default/files/case-documents/ita1034.pdf on 
9/14/2016 

http://www.italaw.com/sites/default/files/case-documents/ita1034.pdf
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The investigation by the General Prosecutor’s office in Oceania was conducted pursuant to the 

provisions of the United Nations Convention against Corruption (UNCAC) which mandates each 

State party to: 

 

“….adopt such legislative and other measures as may be necessary to establish as a criminal offence, when 

committed intentionally, the promise, offering or giving to a foreign public official…. directly or indirectly, of 

an undue advantage, for the official himself or herself or another person or entity, in order that the official 

act or refrain from acting in the exercise of his or her official duties, in order to obtain or retain business or 

other undue advantage in relation to the conduct of international business.”25 

 

In concurrence with the holding in Asian Agricultural Products Limited v. Sri Lanka cited 

above the UNCAC provides that:  

 

“Knowledge, intent or purpose required as an element of an offence established in accordance with this 

Convention may be inferred from objective factual circumstances.”26 

 

It is the respondent’s submission therefore that it has furnished this tribunal with adequate 

evidence with which to find the claimant guilty of violating legislation of the Republic of 

Oceania which should preclude him of any protections afforded to him by the Eastasia BIT. 

In the event that the tribunal finds that the requirement that an investment be made in accordance 

with the laws and regulations of the Contracting party in whose territory the investment is being 

made does not constitute an express ‘clean hands’ clause, the respondent wishes to rely on the 

                                                           
25 Article 16 (1) UNCAC General Assembly resolution 58/4 of 31 October 2003 
26 Ibid at Article 28 
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holding in Europe Cement Investment and Trade S.A v. Turkey27. The relevant holding was 

that: 

 

 “…the principle of good faith is a principle of international law applicable to the interpretation and 

application of obligations under international investment agreements.”28 

 

The payment of bribes is certainly a breach of good faith and therefore the lack of an express 

‘clean hands’ clause does not allow any illegality to pass. 

 

Charge of Expropriation of the Investment 
The claimant claims that the effect of the sanctions was tantamount to an indirect expropriation 

of the investment. Should the arbitral tribunal remain unconvinced of the illegality tainting the 

claimant’s investment, the respondent still contends that there was no expropriation. 

The claimant still remains the owner of Rocket Bombs Ltd including all the properties attached 

to the company.  

The charge of indirect expropriation against the respondent should also not be allowed because 

the kind of expropriation envisaged in the Eastasia BIT, whether direct or indirect, must always 

be compensated by the Contracting Party in whose territory the expropriated investment was 

made29. This must be kept in mind together with the reality that the Republic of Oceania does not 

stand to benefit whatsoever from the impact the sanctions have had on the claimant. The jobs 

Rocket Bombs Ltd. provided for the residents of Valhalla have been adversely impacted and 

which has also negatively affected the businesses that depended on the income of those residents. 

                                                           
27 ICSID case No ARB (AF)/07/2 
28 Ibid para 171 (Award) accessed from http://www.italaw.com/sites/default/files/case-documents/ita0311.pdf on 
8/25/2016 
29 Article 3 Eastasia BIT 

http://www.italaw.com/sites/default/files/case-documents/ita0311.pdf
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The exchequer has also been depleted because the taxable activities of Rocket Bombs have 

drastically been reduced and the revenue stream that came with them has dried up. 

If in addition to these ill economic effects the Republic of Oceania is further required to make a 

compensatory payment that will indeed be a huge cost that the country is paying simply for 

upholding its international obligations and in truth this will prevent Oceania from fulfilling its 

international obligations. The Eastasia BIT precludes such an eventuality by providing that: 

 

“Nothing in this Agreement shall be construed to prevent either Contracting Party from taking measures to 

fulfill its obligations with respect to the maintenance of international peace and security.”30 

 

Therefore if the tribunal were to find that the effect of the sanctions constituted an indirect 

expropriation of the claimant’s investment it is the respondent’s contention that such an 

expropriation could not be protected by the non-expropriation clause of the Eastasia BIT because 

the non-expropriation clause in the Eastasia BIT only envisions a remedy of compensation and 

were the Republic of Oceania required to pay compensation in this instance, the cost to it 

(Oceania) would be so great that it would be forced to negate its international obligations with 

regard to the violation of Eastasia’s territory and this is expressly prohibited by the Eastasia BIT. 

Therefore the respondent implores this tribunal not to find a resultant obligation to compensate 

the claimant in the event it finds that there was an indirect expropriation in the interest of 

upholding a State’s right to maintain international peace and security. 

All this remains true even if the applicable BIT is found to be the Euroasia BIT, because the 

Euroasia BIT also provides similar terms concerning expropriation31 and essential security 

                                                           
30 Article 9 Eastasia BIT 
31 Article 4 Euroasia BIT 
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interest32 that allows the pre-eminence of actions undertaken by the State to ensure the 

maintenance of international peace and order. 

                                                           
32 Article 10 Euroasia BIT 
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