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STATEMENT OF FACTS 
 

1. The Respondent in the present dispute is the Republic of Oceania (“Oceania”). Claimant 

is Peter Explosive, a resident of Fairyland, and a national of the Republic of Eastasia 

(“Eastasia”).  

 

Claimant’s acquisition of Rocket Bombs 

 

2. In February 1998, Peter Explosive acquired 100% of the share in the company Rocket 

Bombs Ltd. (“Rocket Bombs”), which specialised in arms production. In November 1997, 

Rocket Bombs had loss its environmental license which was necessary for arms production 

operations and was thus a decrepit enterprise at the time of its acquisition. The local town of 

Valhalla where the factories of Rocket Bombs were located was also in a bad shape as its 

residents had to suffer mass redundancies due to the suspension of arms production.  In March 

1998, Peter Explosive became president and sole member of the board of directors of the 

company. 

 

3. Under the environmental law of Oceania, Rocket Bombs was obliged to obtain a license 

from the National Environment Authority of Oceania containing an environmental approval for 

the commencement of arms production. In order to expedite the administrative procedure, 

which was known to be very long and time consuming, Claimant had a private meeting with 

the President of the National Environment Authority. Within a couple of days, on 23 July 1998, 

the National Environment Authority of Oceania issued an environmental license approving the 

commencement of arms production by Rocket Bombs, despite the fact that its production line 

only fully complied with Oceania’s environmental requirements in 1 January 2014. 

 

4. On 3 August 1998, the Ministry of Environment of Oceania denied the request of 

Rocket Bombs for a subsidy for the purchase of an environmental-friendly technology. As a 

result, in September 1998, Claimant decided to approach his long-time friend, John 

Defenceless, the Minister of National Defence in the Republic of Euroasia (“Euroasia”) in order 

to gain the necessary financial resources to finance the adjustment of Rocket Bombs’ 

production line and to start arms production as soon as possible. 
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5. As a result to its privileged access to the Minister, on 23 December 1998, Rocket Bombs 

concluded a contract for the arms production with the Ministry of the National Defence acting 

on behalf of Oceania, effective as of 1 January 1999 for a period of fifteen years with a 

possibility for renewal. The contract guaranteed to Rocket Bombs advances payable on 1 

February 1999. 

 

6. With those advances payable, Rocket Bombs subsequently commenced its arms 

production and concluded a number of contracts with Oceanian companies for the delivery of 

the materials necessary for the production. It is only following the resumption of arms 

production that Peter Explosive started to modernize the production line and to adjust it to the 

requirements set forth in the Environment Act 1996. 

 

7. The contract with the Ministry of National Defence acting on behalf of Eurosasia was 

set to expire in January 2014. In February 2014, in the midst a crisis between Euroasia and the 

Republic of Eastasia (“Eastasia”) over the status of Fairyland (see below), Peter Explosive 

started negotiations with John Defenceless for the conclusion of a new contract for the delivery 

of arms to Oceania. Thus, on 28 February 2014, a contract was concluded between Rocket 

Bombs and the Ministry of National Defence of Euroasia, which became effective as of 1 April 

2014, for a period of six years. 

 

Euroasia’s annexation of Fairyland 

 

8. On 1 November 2013, the residents of Fairyland decided by referendum that Fairyland 

should secede from Eastasia and be annexed to Euroasia. The province of Fairyland has been 

within the territory of Eastasia since the World War came to an end in 1918. The Peace Treaty 

of 1918, which was signed by Euroasia, expressly recognised that Fairyland was part of 

Eastasia. Since 1918, the inhabitants of Fairyland have been treated as other Eastasian nationals 

by the Republic of Eastasia. 

 

9. The government of Eastasia did not recognize the referendum. Subsequently, on 1 

March 2014, the armed forces of Euroasia entered the territory of Fairyland. On 23 March 

2014, Euroasia officially declared Fairyland a part of the Euroasian territory. A few days later, 

on 28 March 2014, Eastasia declared the annexation to be illegal and, on 1 April, it broke off 

diplomatic relation with Euroasia. 
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10. Together with a number of States within the international community, including 

Eastasia, Oceania declared the annexation to be unlawful under public international law. 

Consequently, on 1 May 2014 the President of the Republic of Oceania issued an Executive 

Order on Blocking Property of Persons Contributing to the Situation in the Republic of Eastasia 

which imposed sanctions on all entities operating within the territory of Oceania that had any 

contractual relationship with Euroasia. Thus, sanctions were imposed on Peter Explosive and 

Rocket Bombs.  

 

Bribery charges against Peter Explosive 

 

11. On 21 November 2013, following an investigation by the General Prosecutor’s Office 

of Oceania, criminal proceedings were initiated against officials of the National Environment 

Authority of Oceania, including the President of the National Environment Authority (“NEA”). 

On 1 February 2015, the NEA President, along with the other officials, was convicted of 

accepting bribes for the issuance of environmental licenses.  

 

12. As a result, investigations were initiated with regards to people who bribed the NEA 

President and other officials. On 5 May 2015, Peter Explosive, who was named by the NEA 

President as a briber, was informed that he was under investigation for the environmental 

license obtained on 23 July 1998 for Rocket Bombs (see above). Thus, on 23 June 2015, the 

General Prosecutor’s Office officially initiated criminal proceedings against Peter Explosive. 
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SUMMARY OF ARGUMENTS 
 

13. JURISDICTION: This Tribunal has no jurisdiction over the case because, first, 

Claimant is not an investor under Article 1.2 of the Oceania-Euroasia BIT since its acquisition 

of Euroasian nationality violates the domestic laws of Euroasia and it is precluded from 

invoking other modes of establishing nationality under international law. Second, Euroasia’s 

conferment of nationality to claimant have no legal effect under international law, because 

Fairyland’s purported Secession and its subsequent annexation by Euroasia were illegal. Third, 

under Article 9 of the Euroasia BIT, an investor’s right to submit a dispute to international 

arbitration is subject to the condition that the dispute must first be submitted to the national 

courts of the host State, and that no resolution is reached within 24 months. This is an essential 

element of Oceania’s consent to international arbitration under the BIT. As such, this constitutes 

a jurisdictional requirement. It is uncontested, that Claimant did not bring the present dispute 

before the national courts of Oceania. Therefore, Claimant’s failure to comply with the 

mandatory provisions of Article 9 of the Euroasia BIT deprives this Tribunal of jurisdiction. 

Fourth, the Euroasia BIT’s MFN clause do not apply to its dispute resolution provisions. Thus, 

the Claimant cannot use the dispute resolution provisions from other BITs to displace the 

requirement for prior recourse to national courts. Fifth, local litigation is available and effective 

for the Claimant’s claims.   

 

14. MERITS: If the ICC Tribunal finds that it has jurisdiction and rules on the merits of 

the case, Respondent submits that, first, Claimant did not make a protected investment covered 

by Article 1.1 of the Eastasia BIT since the bribery it committed in order to obtain the 

environmental license necessary to start the arms production by Rocket Bombs tainted the 

entirety of its investment. Therefore, Claimant breached the principle of ‘Clean Hands’ 

contained in the said provision, which should suffice to render its claims inadmissible. Second, 

the sanctions fall under the “police powers of the Respondent and do not amount to a 

compensable expropriation. The said sanctions pursued the legitimate public purpose of 

maintaining international peace and security, were enacted in due process of law, were not 

disproportional or discriminatory, and no specific commitment were given to the Claimant. 

Third, the Claimant contributed to the damage suffered by his investment by virtue of his own 

conduct, namely, his failure to properly run its business and to find other clients, and his 

unwillingness to stop supplying weapons to Euroasia, in violation of public international law. 
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ARGUMENTS ON JURISDICTION 
 

I. THIS ICC TRIBUNAL LACKS JURISDICTION BECAUSE CLAIMANT IS AN NOT A QUALIFIED  
INVESTOR UNDER THE OCEANIA-EUROASIA BIT; AND FAIRYLAND’S SECESSION AND ITS 
SUBSEQUENT ANNEXATION BY EUROASIA WERE BOTH UNLAWFUL 
 

1. Claimant is not an Investor under Article 1.2 of the Oceania-Euroasia BIT because its 
acquisition of the Euroasia nationality violates the municipal laws of Euroasia and it is 

precluded from invoking other modes of establishing nationality under international law 

 

15. Pursuant to Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”), a 

treaty should be interpreted “in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose”1. It is accepted that it 

should be left to the “sole discretion of each Contracting State”2 to determine what should be 

read into the terms of the convention and that the letter of the pertinent BIT “serves as lex 

specialis”3. 

 

16. Claimant qualifies as an investor under the BIT. Article 1.2 of the Oceania-Euroasia 

BIT defines the term investor as “any natural […] person of one Contracting Party who invests 

in the territory of the other Contracting Party”4. Pursuant to section (a) of the said Article 1.2, 

the term “natural person” means “any natural person having the nationality of either Contracting 

Party in accordance with its laws”5. 

 

A. Claimant’s Acquisition of Euroasian Nationality is Contrary to the domestic laws of 
Euroasia 
 

17. Admittedly, the plain language of Article 1.2 of the Oceania-Euroasia BIT points to the 

domestic laws of Oceania for determining whether Peter Explosive is an Euroasian national or 

not. This is indeed consistent with the general principle of international law that the domestic 

laws of States determine nationality6. 

 

                                                
1 VCLT, Art. 31 
2 See Delaume, p.242.  
3 Fraport, at para. 305. 
4 Oceania-Euroasia BIT, Art. 1.2. 
5 Oceania-Euroasia BIT, Art. 1.2(a) (emphasis added). 
6 Tza Yap Shum, at para. 54.  
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18. However, when the jurisdiction of an international arbitral tribunal depend upon an issue 

of nationality, the international tribunal has the power to make its own determination of a 

claimant’s nationality7.  

 

19. It also true that, in addition to the involuntary acquisition of nationality by descent from 

a national of a State (jus sanguinis) or by birth within the territory of the State (jus soli), most 

domestic legislations provide for other means by which individuals may acquire nationality 

voluntarily through naturalization8. 

 

20. This Tribunal should find that the purported naturalization of Claimant by the Euroasian 

authorities was inconsistent with Euroasia’s own municipal laws and thus should deny Peter 

Explosive’s claim that he is a national of Euroasia. Indeed, an international arbitral tribunal 

held that, if it can be shown that an investor obtained a certain nationality by fraud or material 

error, this investor should be denied any claim with regards to such nationality9. 

 

21. On 1 March 2014, just before Euroasia’s annexation of Fairyland, Euroasian authorities 

introduced an amendment to the country’s Citizenship Act, allowing all residents of Fairyland 

to apply for Euroasian nationality10. However, the same Citizenship Act does not allow 

Euroasian nationals to possess dual nationality11. Claimant is and continues to be an Eastasian 

national. Eastasian citizens may renounce their citizenship, but Claimant’s renunciation of his 

Eastasian citizenship has not effect under international law has it did not comply with the 

described formal requirements of the Eastasian Citizenship Law12. Therefore, there exists a 

material inconsistency between Euroasaia’s Citizenship Act prohibiting dual nationality and 

the purported recognition of Peter Explosive as a national of Euroasia by the Euroasian 

authorities, on 23 March 2014. Such a material error renders Euroasia’s naturalization of 

Claimant contrary to the domestic laws of Euroasia. 

 

22. Therefore, even if this Tribunal should only consider the plain meaning of Article 1.2 

and solely look at the laws of Euroasia for determining Claimant’s nationality, it should rule 

                                                
7 Soufraki, at para. 55. 
8 See Crawford, pp.511-512. 
9 Micula, at para. 91. 
10 PO2, at para. 4, R. p. 56 
11 PO2, at para. 4, R. p. 56 
12 PO3, at para. 2, R. pp. 59-60 



 
 

7 

that Claimant’s acquisition of Euroasian nationality was not made in accordance with the laws 

of Euroasia. Thus Claimant did not become an Euroasian national on 23 March 2014 and, as 

such, cannot be qualified as an investor under Article 1.2 of the Oceania-Euroasia BIT. 

 

B. Claimant’s Euroasian Nationality is Not Real and Effective 
 

23. Claimant’s Euroasian nationality is not real and effective for the purpose of the Oceania-

Euroasia BIT and thus it cannot invoke other modes of establishing nationality. 

 

24. Admittedly, the Oceania-Euroasia BIT is silent on the issue if whether the effective 

nationality principle applies and, in such circumstances, some tribunals13 have considered that 

the principle has little role to play. However, as the present case involve exceptional 

circumstances, namely the rapid naturalization of Claimant in the midst of a political crisis 

opposing the two the States of which it is now allegedly a national, this Tribunal should apply 

the general principle which was identified by the International Court of Justice (“ICJ”) and by 

the Iran-US Claims Tribunal in two landmark decisions. 

 

25. In the seminal Nottebohm case, a German national, who had resided in Guatemala since 

1905, obtained Liechtenstein nationality in “exceptional circumstances of speed and 

accommodation” in 1939. The ICJ held that Nottebohm’s Liechtenstein nationality was not 

“real and effective” vis-à-vis Guatemala, noting “the absence of any bond of attachment 

between Nottebohm and Liechtenstein”14. 

 

26. Similarly, in Case No. A/18, the Iran-US Claims Tribunal a dual Iranian-US national 

brought a claim against Iran under the Algiers Declaration. The Tribunal determined to search 

for the “stronger factual ties between the person concerned and one of the States whose 

nationality is involved” and, in doing so, it should consider “all relevant factors, including 

habitual residence, center of interests, family ties, participation in public life and other evidence 

of attachment”15. The Tribunal then held that it had jurisdiction over claims brought by dual 

Iranian-US nationals only “when the dominant and effective nationality of the claimant […] 

was that of the [non-respondent State]”[emphasis added]16. 

                                                
13 See e.g., Pey Casado and Fakes. 
14 Nottebohm, at. 24-26. 
15 Case No. A/18, at 265 
16 Case No. A/18, at 265 
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27. In the present case, it is argued that Claimant’s connections with Euroasia are not real 

and effective and lack any genuineness. First, Claimant’s Euroasian nationality is a clear 

nationality of convenience, acquired “in exceptional circumstances of speed and 

accommodation”17. Indeed, prior to Euroasia’s annexation of Fairyland by means of force, on 

1 March 2014, Euroasia introduced an amendment to its Citizenship Act, allowing all residents 

of Fairyland to apply for Euroasian nationality18. Only three weeks later, on 23 March 2014, in 

a midst of a political dispute with Eastasia over the status of Fairyland, Euroasia authorities 

recognised Peter explosive as a national of Euroasia19. 

 

28. Second, Peter Explosive’s connections with Euroasia are “extremely tenuous” and 

“lacking in genuineness”20, and there are “stronger factual ties”21 between Claimant and 

Eastasia than between Claimant and Euroasia. Peter Explosive’s parents were both born on the 

territory of Eastasia and remained Eastasian national until their deaths22. Thus, under both the 

jus sanguinis and the jus soli principles23, the stronger ties of Peter Explosive are in connection 

with Eastasia. Moreover, Claimant’s grandparents became Eastasian national following the 

internationally recognized integration of Fairyland to Eastasia in 1919, and consequently 

relinquished their Euroasian nationality. Therefore, Peter Explosive’s expeditiously-acquired 

Euroasian nationality lacks in genuineness. 

 

29. Third and last, the naturalization is in any case not effective, because Peter Explosive is 

a resident of Fairyland, a province of Eastasia. A commentator notes that naturalization is:  

generally recognised as a mode of acquiring nationality. The conditions to be 
complied with for the grant of naturalisation vary from country to country, 
but residence for a certain period of time would seem to be a fairly universal 
requisite.24 
 

Claimant is not a resident of Euroasia. Thus, the grant of naturalization by the Euroasian 

authorities have no legal effects under international law. 

 

                                                
17 Nottebohm, at. 24-26. 
18 PO2, at para. 4, R. p. 56 
19 PO2, at para. 4, R. p. 56 
20 Nottebohm, at. 24-26. 
21 Case No. A/18, at 265 
22 PO2, at para. 4, R. p. 56 
23 See above, at para. 18 
24 Weis, p. 99 
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30. As noted by a learned scholar and practitioner, in cases “involving exceptional 

circumstances similar to those in Nottebohm, [tribunals should] apply the effective nationality 

principle”25. For the above reasons, the instant case involves such exceptional circumstances 

and, therefore, this Tribunal should apply the ‘real and effective’ nationality principle to the 

present arbitration and find that Claimant’s Euroasian nationality is not genuine, real and 

effective vis-à-vis Oceania. As such, Claimant cannot be qualified as an investor under Article 

1.2 of the Oceania-Euroasia BIT. 

 

2. Furthermore, Euroasia’s Conferment of Nationality to Claimant have No Legal Effect 

Under International Law, because Fairyland’s Purported Secession and its Subsequent 
Annexation by Euroasia were both Illegal 

 

31. Admittedly, as noted by commentator Dörr, a lawful State succession may be a case of 

constitutive conferment of nationality. Indeed, under customary law, the successor State has 

the right: 

to confer its nationality upon the people which are habitually resident in its 
(new) territory, provided, however, that the acquisition of territory was 
lawful26[emphasis added]. 

 

32. However, in the instant case, it is argued that Fairyland’s secession from Eastasia and 

its subsequent annexation by Euroasia were inconsistent with international law and thus 

unlawful. As such, the grant of nationality to Peter Explosive by Euroasia does not have any 

legal effect under international law. 

 

A. The Residents of Fairyland had no Right to Self-Determination 
 

33. Both international courts27 and different international instruments28 provide for a right 

to self-determination of peoples. There is no definition of the term ‘people’ in the U.N. Charter. 

However, there is a large consensus that ‘people’ refers to the whole population of a given State 

or of a non-self-governing territory and does not, specifically, include ethnic groups or 

minorities.29 In a landmark decision, the ICJ has described the right to self-determination as one 

                                                
25 Reed, p. 631 
26 Dörr, p.505. 
27 See e.g., Namibia, at para. 52. 
28 See e.g., U.N. Charter Art. 1(2). 
29 Kosovo, at para. 36. 
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encompassing “all peoples and territories which have not yet attained independence”30, thereby 

referring to the entire population of a State or territory, not to its constituent ethnic groups. 

 

34. It was similarly noted that international law does not allow the “separation of a minority 

from the State of which it forms part”31 [emphasis added]. Moreover, the Inter-American 

Commission on Human Rights declared ‘self-determination’ to be the right of a people to 

determine their preferred form of political organization and to pursue their economic, social 

and cultural development, but “this does not mean, however, that it recognizes the right to self-

determination of any ethnic group as such”32 [emphasis added]. In the most recent occasion on 

which the ICJ had to answer this question, a large number of States submitted in their oral or 

written pleadings that ‘people’ does not include minority or ethnic groups on the territory of an 

existing State33. 

 

35. In the present dispute, the residents of Fairyland cannot be qualified as a ‘people’ for 

the purposes of self-determination as they form an ethnic group of Euroasian origin, a minority 

within Eastasia34. 

 

36. Even if this Tribunal reaches the conclusion that residents of Fairyland form a ‘people’, 

such residents do not have a right to external self-determination as they may exercise internal 

self-determination. In Quebec, the Supreme Court of Canada (“SCC”) did recognize the right 

of a people to external self-determination, but only if it has first been denied internal self-

determination35. Hence, outside the colonial context, self-determination only applies in its 

internal aspect and provides for the minorities a right to be equally represented within a 

sovereign State, as was noted the SCC, which took the position that “self-determination of a 

people is normally fulfilled through internal self-determination”36. 

 

37. The right of internal self-determination for the residents of Fairyland is preserved. 

Indeed, the Eastasian Constitution recognizes the right for each province to organise a regional 

referendum pertaining to matters within the exclusive competence of that province, thus 

                                                
30 Namibia, at paras. 52-53. 
31 Aaland, at p.318. 
32 IACHR Report, at. p.9 
33 Kosovo, at para. 59. 
34 Facts, at para. 14, R. p. 35 
35 Quebec, at para. 134. 
36 Quebec, at para. 138. 
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endowing inhabitants of Fairyland with the same political rights as those of residents of other 

Eastasian provinces37. Moreover, since Fairyland has been a province of Eastasia, the residents 

of Fairyland have been treated as other Eastasian nationals by the Republic of Eastasia38, and 

are thus granted with the full capacity of their right of internal self-determination as they can 

pursue their own social and political development. 

 

38. Thus, in any event, the residents of Fairyland do not have a right of external self-

determination. This right is exclusively related to peoples under colonial and alien 

domination39. In Namibia, the ICJ observed that the right of self-determination is given to all 

peoples and territories which have not yet attained independence, particularly those under a 

colonial regime40. 

 

39. Therefore, even if the residents of Fairyland qualify as a ‘people’, the principle of self-

determination does not automatically entail their right to secession under international law. In 

the case at hand, the residents of Fairyland have a full right to internal self-determination. 

Consequently, the principle of external self-determination is not applicable in the instant dispute 

and the residents of Fairyland do not have the right to secede. The secession of Fairyland was 

thus illegal under international law. 

 

B. Fairyland could not Conduct Unilateral Secession on the Basis of the Remedial Secession 
Doctrine 
 

40. Claimant may try to argue that Fairyland could conduct unilateral secession on the basis 

of the remedial secession doctrine. However, this Tribunal should not follow this reasoning 

because the doctrine of remedial secession is not part of customary international law and, in 

any case, the requirements for remedial secession are not met in the present dispute. 

 

41. First, the doctrine of remedial secession is not part of customary international law 

because there is neither a constant state practice to that effect nor an opinio juris. In regards to 

the concept of remedial secession, in Kosovo, the ICJ, taking into account that many States had 

rejected the doctrine in their written statements, emphasized that such States hold “radically 

                                                
37 PO2, at para. 2, R.pp.55-56. 
38 PO3, at para. 9, R. p. 61. 
39 Kosovo, at para. 92. 
40 Namibia, at para. 52. 
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different views”41. Therefore, Claimant could not justify the legality of Fairyland’s secession 

upon the theory of remedial secession because it does not form part of the lex lata. 

 

42. Second, even if this Tribunal recognizes the doctrine of remedial secession as part of 

customary international law, the threshold for its application is not met in the instant case. 

Commentators addressing the doctrine have observed that it is only permitted in the case of 

gross and evident violations of individual human rights, such as “ethnic cleaning, mass killings 

and genocide”42. Moreover, remedial secession may only be exercised as a last resort, when 

there is no other alternative43. 

 

43. In the case at hand, there is absolutely no indication that the residents of Fairyland have 

suffered such grave and massive violations on their right to internal self-determination or on 

their human rights. On the contrary, the residents of Fairyland enjoy the same political rights 

as the other inhabitants of Eastasia, such as the right to conduct a regional referendum pertaining 

to matters within the exclusive competence of their province44. Hence, the requirements for 

exercising the right of remedial secession are not met in the present case. 

 

C. Euroasia’s Annexation of Fairyland Violates International Law 
 

44. The annexation is illegal under international law. In the Wall Advisory Opinion, the ICJ 

has held that “no territorial acquisition resulting from the threat or use of force shall be 

recognized as legal”45. 

 

45. The principle of non-intervention is widely recognized and a fundamental right or every 

State. The ICJ observed that this principle “forbids all States or group of States to intervene 

directly or indirectly in internal or external affairs of other States”46. Along with the principle 

of non-intervention is the principle of territorial integrity, which relates to the “complete and 

                                                
41 Kosovo, at para. 82. 
42 Anderson, pp. 351-352 
43 Buchanan, p. 355 
44 PO2, at para. 2, R.pp.55-56. 
45 Wall, at para. 87. 
46 Nicaragua, at para. 205. 
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exclusive sovereignty of a State over its territory”47. Moreover, the inviolable right to political 

territorial integrity is also enshrined in the Montevideo Convention48. 

 

46. On 1 March 2014, the armed forces of Euroasia entered the territory of Fairyland49. This 

action should be regarded as a violation of the principle of non-intervention and comprises a 

threat to use force against the territorial integrity of Eastasia. Indeed, as stated by the ICJ in 

Nuclear Weapons, “if the envisaged use of force is itself unlawful, the stated readiness to use it 

would be a threat prohibited under the Charter”50. In the case at hand, to military manoeuvres 

by Euroasia, even if bloodless, were intended to serve its policy objectives and to deter Eastasia 

to act. Thereby, it illegally supported the aspiration of the residents of Fairyland. The same 

stance was taken by a large number of States of the international community in the 2014 

situation in Crimea, when the European States condemned the Russian Federation’s 

annexation51. 

 

47. Thus, as Fairyland’s annexation by Euroasia is inconsistent with international law and as 

the underlying secession was also illegal, the granting of nationality to Peter Explosive by 

Euroasia has no legal effect. Therefore, Claimant is not an investor under Article 1.2 of the 

Oceania-Euroasia BIT. 

 

II. FAILURE TO COMPLY WITH THE PRE-ARBITRAL STEPS AS PROVIDED IN ARTICLE 9 OF 
THE OCEANIA-EUROASIA BIT DEPRIVES THIS TRIBUNAL OF JURISDICTION 
 

48. The Claimant asserts that his direct recourse to arbitration relies on article 8 of the 

Eastasia BIT by virtue of article 3 of the Euroasia BIT containing an MFN clause. However, 

Respondent hereby reiterates that under any circumstances the Tribunal has no jurisdiction over 

the case for the following reasons: (1) under 9 of the Euroasia BIT, an investor’s right to submit 

a dispute to international arbitration is subject to the condition that the dispute must first be 

submitted to the national courts of the host state, and that no resolution is reached within 24 

months. This is an essential element of Oceania’s consent to international arbitration under the 

BIT. As such, this constitutes a jurisdictional requirement. It is uncontested, that Claimant did 

                                                
47 Nicaragua, at para. 209. 
48 Montevideo Conv., Art. 9. 
49 Facts, at para. 14, R. p. 35 
50 Nuclear Weapons,  
51 Crimea, statement. 
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not bring the present dispute before the national courts of Oceania. Therefore, Claimant’s 

failure to comply with the mandatory provisions of Article 9 of the Euroasia BIT deprives the 

Tribunal of jurisdiction. (2) The Euroasia BIT’s MFN clause do not apply to its dispute 

resolution provisions. Thus, Claimant cannot use the dispute resolution provisions from other 

BITs to displace the requirement for prior recourse to national courts. (3) Local litigation is 

available and effective for the Claimant’s claims.   

 

1. The Euroasia BIT’s Article 9’s Pre-Arbitration Requirement is a Condition of 
Oceania’s Consent to Arbitration and Non-Compliance with this Requirement leads to 

lack of Jurisdiction 

 

49. Article 9 of the Euroasia BIT’s stipulates in its first three paragraphs that :  

1. Any dispute regarding an investment between an investor of one of the 
Contracting Parties and the other Party, arising out of or relating to this 
Agreement, shall, to the extent possible, be settled in an amicable 
consultations between the parties to the dispute.  
 
2. If the dispute cannot be settled amicably, it may be submitted to the 
competent judicial or administrative courts of the Contracting Party in whose 
territory the investment is made.  
 
3. Where, after twenty four months from the date of the notice on the 
commencement of proceedings before the courts mentioned in paragraph 2 
above, the dispute between an investor and one of the Contracting Parties has 
not been resolved, it may be referred to international arbitration. 

 

As such, it is undoubtable that the Claimant must first have recourse to local courts of Oceania 

for 24 months before submitting the dispute to arbitration. (A) This requirement, as an integral 

part of Oceania’s consent to arbitration, is mandatory and (B) non-respect leads to lack of 

jurisdiction of the Tribunal. 

 

A. Prior Recourse to Local Courts is a Condition of Oceania’s Consent to Arbitration and 
thus Mandatory 
 

50. It is a general principle of international law that international courts and tribunals may 

exercise jurisdiction over a state only with its consent. For ICC to have jurisdiction over an 

investor’s claim, there must be an agreement to arbitrate between the host state and the foreign 

investor. 
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51. For an arbitration agreement to exist, the investor must accept the host state’s standing 

offer made through a BIT under the same terms and conditions. As stated by Prof. Schreuer:  

It is evident that the investor’s acceptance may not validly go beyond the 
limits of the host State’s offer. Therefore, any limitation contained in the 
legislation or treaty would apply irrespective of the terms of the investor’s 
acceptance. If the terms of acceptance do not correspond with the terms of the 
offer there is no perfected consent52. 

 

52. In the present case, under article 9 of the Euroasia BIT, Oceania’s offer to arbitrate is a 

conditional offer. In this regard, the Claimant should have been first submit the dispute to the 

competent judicial or administrative courts of Oceania for 24 months. If and only if the dispute 

cannot be resolved within 24 months, the investor may have recourse to arbitration. This pre-

arbitration litigation requirement is a condition of consent of Oceania to arbitrate.  

 

53. While such pre-arbitral litigation requirements are stipulated under the BITs, the 

international arbitral tribunals has also reached to the conclusion that those requirements are 

mandatory and a condition of the state’s consent. For instance, in Wintershall, the tribunal 

considered Argentina’s consent to ICSID arbitration was “conditioned upon” a claimant first 

submitting the dispute to the courts of Argentina:  

The eighteen-month requirement of a proceeding before local courts 
(stipulated in Article 10(2)) is an essential preliminary step to the institution 
of ICSID Arbitration, under the Argentina-Germany BIT; it constitutes an 
integral part of the “standing offer” (“consent”) of the Host State, which 
must be accepted on the same terms by every individual investor who seeks 
recourse (ultimately) to ICSID arbitration for resolving its dispute with the 
Host State under the concerned BIT53. (Emphasis added)  

 

54. In parallel, the ICS tribunal, in discussing the effects of the claimant’s non-compliance 

with the mandatory provisions of the UK-Argentina BIT requiring that the dispute be first 

submitted to the courts of Argentina for a period of 18 months prior to commencing arbitration, 

ruled that: 

 

The formation of the agreement to arbitrate occurs through the acceptance by 
the investor of the standing offer to arbitrate found in the relevant investment 
treaty54.  

                                                
52 Schreuer, p. 30. 
53 Wintershall, para. 160(2).  
54 ICS, para. 270.  
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55. The ICS Tribunal added that: 

At the time of commencing dispute resolution under the treaty, the investor 
can only accept or decline the offer to arbitrate, but cannot vary its terms55. 

 

56. The Kılıc Tribunal has adopted a similar approach by making a direct reference to Prof. 

Schreuer’s opinion and ruled that “the investor may accept or not accept the offer as it stands 

in the BIT, but it cannot alter it unilaterally56”.  

 

57. As is seen clearly from the above consistent jurisprudence, the requirement to submit to 

the national courts of Oceania as a condition of state’s consent to arbitration is a mandatory 

requirement.  

 

B. Non-Compliance with Pre-Arbitral Local Litigation Requirement Leads to Lack of 
Jurisdiction 
 

58. As it is explained above the requirement to submit the dispute to the national courts of 

Oceania is mandatory and the result of non-compliance with this requirement is lack of 

jurisdiction of the Tribunal as is determined by the international arbitral tribunals.  

 

59. In this regard, inter alia, the ICS tribunal stated that 

The failure to respect the pre-condition to the Respondent’s consent to 
arbitrate cannot but lead to the conclusion that the Tribunal lacks jurisdiction 
over the present dispute. Not only has the Respondent specifically 
conditioned its consent to arbitration on a requirement not yet fulfilled, but 
the Contracting Parties to the Treaty have expressly required the prior 
submission of a dispute to the Argentine courts for at least 18 months, before 
a recourse to international arbitration is initiated. The Tribunal is simply not 
empowered to disregard these limits on its jurisdiction57.(Emphasis added) 

 

 

60. In addition, The Kılıc tribunal dealing with the effect of the Claimant’s non-compliance 

with the requirement of prior recourse Turkmenistan’s local courts ruled that: 

When it accepted Respondent’s conditional offer to arbitrate disputes in 
connection with its investments before an ICSID Tribunal, in order for the 

                                                
55 ICS, para. 272. 
56 Kılıc, para. 6.2.2. 
57 ICS, para. 252, 262; See also Wintershall, para. 160; Armed Activities, para. 88; Murphy, paras. 56–57; 
Burlington, para. 315; Enron, para. 88. 
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necessary consent/agreement in writing to result, the offer must have been 
accepted on the basis of, and having regard to, the conditions explicitly set 
out in the BIT. 
For these reasons, and on the basis of the factual record, the Tribunal 
concludes that the requirements set forth in Article VII.2 are to be treated as 
conditions, and that the failure to meet those conditions goes to the existence 
of the Tribunal’s jurisdiction, and are not to be treated as issues of 
admissibility58.(Emphasis added) 

 

61. Consequently, due to the Claimant’s non-compliance with the pre-arbitration local 

litigation requirement set forth under article 9 of the Euroasia BIT, the Tribunal does not have 

jurisdiction over the case.  

 

2. Article 9’s Mandatory Pre-Arbitral Steps Cannot be Bypassed by the MFN Provision 

 

62. The Claimant’s allegations on the Tribunal’s jurisdiction is based on the MFN provision 

stipulated in Article 3 of the Euroasia BIT which reads as follows:  

Each Contracting Party shall, within its own territory, accord to 
investments made by investors of the other Contracting Party, to the 
income and activities related to such investments and to such other 
investment matters regulated by this Agreement, a treatment that is no 
less favourable than that accorded to its own investors or investors from 
third-party countries.  
 

 

63.     As is explained below, the pre-arbitration requirements stipulated in article 9 of the 

Euroasia BIT cannot be bypassed through the MFN clause for the following reasons: (A) to be 

able to invoke an MFN treatment, the Claimant must first satisfy the pre-arbitral requirements 

which are condition precedent to Oceania’s consent to arbitration, (B) in any case, jurisdiction 

of the Tribunal cannot be broaden by operation of the MFN clause, and, (C) the Eastasia BIT’s 

Article 8 does not provide a more favourable treatment than that provided under article 9 of the 

Euroasia BIT. 

 

A. The Claimant Must First Satisfy the Condition Precedent to Oceania’s Consent to 
Arbitration in Order to be Able to Invoke any MFN Treatment  
 

                                                
58 Kılıc, paras. 6.3.14-6.3.15.  
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64. For an investor to assert a claim for MFN treatment, it must first accept the state’s 

standing offer to arbitrate in accordance with the terms of the BIT containing the MFN clause. 

In this regard, Prof. Douglas points out that for a claimant to assert a right to more favourable 

treatment by claiming through the MFN clause: 

It can only do so by instituting arbitration proceedings and thus by accepting 
the terms of the standing offer of arbitration in the basic treaty. At that point 
an arbitration agreement between the claimant and the host state comes into 
existence. And the existence of that arbitration agreement is critical to the 
viability of the arbitration regime envisaged by the investment treaty59. 

 

65. The Daimler tribunal has also reached to the same conclusion by holding that for an 

MFN clause to operate, the claimant had first to satisfy the necessary condition precedent for 

Argentina’s consent to international arbitration to exist. It concluded: 

To put it more concretely, since the Claimant has not yet satisfied the 
necessary condition precedent to Argentina’s consent to international 
arbitration, its MFN arguments are not yet properly before the Tribunal. The 
Tribunal is therefore presently without jurisdiction to rule on any MFN-
based claims unless the MFN clauses themselves supply the tribunal with the 
necessary jurisdiction. (Emphasis in original) 
[…] 
 Argentina’s consent to international arbitration is contained within the 
same instrument as the MFN guarantees giving rise to some of the Claimant’s 
jurisdictional arguments. 
 But the physical location (external instrument versus within the same 
treaty) of a State’s consent to a particular type of dispute resolution does not 
eviscerate the requirement, stressed by the ICJ, that the State must have 
consented to the particular type of dispute settlement in question before the 
claimant may raise any MFN claims before the designated forum. According 
to this logic, the Claimant may not yet have standing to raise any MFN 
arguments at all before the Tribunal60. 
 

66. The tribunal added: 

The Claimant does not yet have standing to assert its claims under the 
German- Argentine BIT, because it has not yet satisfied the Treaty’s Article 
10 conditions precedent to invoke international arbitration. As such, the 
Tribunal lacks jurisdiction at present to entertain the Claimant’s MFN or any 
other claim61. 

 

67. As is clearly stated in the above doctrine and jurisprudence, the Claimant first have to 

satisfy the requirements for perfection of arbitration agreement and then once the jurisdiction 

                                                
59 Daimler, para. 199. 
60 Daimler, paras. 200-204. 
61 Daimler, para. 281. 



 
 

19 

of the Tribunal is established, he may claim an MFN treatment. Therefore, a Tribunal which 

does not have jurisdiction will not be competent to hear claims regarding applicability of MFN 

clause in the case.  

 

B. The Jurisdiction of the Tribunal under the Euroasia BIT Cannot be Broaden by Operation 
of the MFN Clause 
 

68. The BIT’s provisions must be interpreted in accordance with the VCLT. As set forth in 

its article 31.1: 

A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose. 

 

69. Looking at the text of article 3 of the Euroasia BIT, it is clear that it does not, directly 

or by reference, refer to dispute resolution matters. The context of the Euroasia BIT which 

provides for substantive protections in its first seven article and then the procedural matters 

supports that there is distinction drawn between substantive protections and procedural 

provisions. However, the consent of the state must be clear and unequivocal. Therefore, due to 

the lack of any explicit reference to the dispute resolution mechanism, it cannot be considered 

that article 9 falls within the scope of the MFN treatment.  

 

70. The arbitral tribunals62 have also adopted this approach and refused to extend the MFN 

treatment to the dispute resolution matters. For instance, the Plama tribunal rejected the 

claimant’s attempt to broaden the scope of jurisdiction of the BIT by operation of the MFN 

clause contained in Bulgaria-Finland BIT, holding that: 

An MFN provision in a basic treaty does not incorporate by reference dispute 
settlement provisions in whole or in part set forth in another treaty, unless the 
MFN provision in the basic treaty leaves no doubt that the Contracting Parties 
intended to incorporate them63. 

 

71. The Plama tribunal added that: 

 

Dispute resolution provisions in a specific treaty have been negotiated with a 
view to resolving disputes under that treaty. Contracting States cannot be 

                                                
62 See Plama, Wintershall, Salini and Telenor, Kılıc.  
63 Plama, para. 223.  
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presumed to have agreed that those provisions can be enlarged by 
incorporating dispute resolution provisions from other treaties negotiated in 
an entirely different context64. 

 

72. Even the Maffezini tribunal whose interpretation is relied on by majority of claimants in 

different cases to extend an MFN treatment to the dispute resolution mechanisms, underlined 

that public policy of the contracting states cannot be disturbed through MFN treatment by 

stating that: 

Other elements of public policy limiting the operation of the clause will no 
doubt be identified by the parties or tribunals. It is clear, in any event, that a 
distinction has to be made between the legitimate extension of rights and 
benefits by means of the operation of the clause, on the one hand, and 
disruptive treaty-shopping that would play havoc with the policy objectives 
of underlying specific treaty provisions, on the other hand.65 

 

 

73. Accordingly, it will be against the public policy of Oceania to force to take part in 

arbitration proceedings without its valid consent.  

 

74. On the other hand, it should also be underlined that the Maffezini decision is strongly 

criticized by both scholars and tribunals. In this regard, Prof. Douglas considers that: “the 

Maffezini decision represents a point of departure from the existing conception of the function 

of MFN clauses in international law 66” 

 

75.  He added that investment treaty tribunals which have followed this approach: 

(h)ave attempted to convert the fiction of automatic incorporation into a 
reality by pretending that the terms of their own jurisdiction in the basic 
treaty are rewritten before the commencement of proceedings by reference to 
the provisions of a third treaty. The claimant/investor is not making a claim 
for MFN treatment but is rather being permitted to enforce this fiction. This 
is contrary to general principle and authority […]67. 

 

76. In addition, the tribunals in Kılıc, Plama, Wintershall, Salini and Telenor observed that 

the language of the MFN clause in Maffezini was broad referring to “all matters subject to this 

Agreement” which is not true of the MFN clause in their cases. Likewise, the MFN clause 

                                                
64 Plama, para. 207. 
65 Maffezini, paras. 62-63. 
66 Douglas, p. 102. 
67 Douglas, p. 108.  
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contained in article 3 of the Euroasia BIT does not refer to “all matters” but to “the income and 

activities related to such investments and to such other investment matters regulated by this 

Agreement”. Therefore, it limits the scope of the clause.  

 

77. With regard to the exceptions to the MFN clause, it should be clarified that the 

Contracting Parties have never considered that the dispute resolution clauses are under the 

scope of the BIT and therefore, they did not include an exception regarding the dispute 

resolution matters. The Euroasia BIT is dated 1 January 1992. the decision on objections to 

jurisdiction in Maffezini case which is the first decision extending the scope of MFN clauses to 

dispute resolution matters was rendered on 25 January 2000. Therefore, it was not possible for 

the Contracting Parties to foresee that such decision would be given and alter their dispute 

resolution clause.  

 

78. In this regard, the Daimler tribunal said: 

It cannot be denied that all of the typical exceptions to MFN treatment 
observed in international investment treaties (at least in treaties concluded 
prior to the advent of the Maffezini decision) deal exclusively with the 
contracting States’ direct treatment of foreign investments, never with the 
international resolution of investor State disputes arising out of that 
treatment. Overlooking the obvious differences between rights and remedies 
would seem to push the principle expressio unius est exclusio alterius too 
far. One cannot use the principle to prove the non-existence of apples based 
upon the existence of oranges. […] Indeed, it seems more likely that the 
Contracting State Parties, acting as they were prior to Maffezini, did not 
explicitly exclude international investor- State dispute resolution provisions 
from the scope of the MFN clauses simply because they never considered 
such an invocation of the clause to be possible68. 

 

79. Furthermore, it should be added that it is an established principle of international law 

that treaties must be interpreted in the light of the principle of effectiveness of all their 

provisions69. However, application of MFN provision to dispute resolution will deprive article 

9 of its effect ab initio. If Claimant’s interpretation of article 3 were to be accepted, article 9 of 

the Euroasia BIT would have been ineffectual, as any Euroasian investor could have 

disregarded its prior recourse requirements at will from the moment the BIT entered into force. 

 

                                                
68 Daimler, paras. 238-239.  
69 VCLT, article 31. 
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80. In light of the foregoing, the Claimant’s interpretation of the MFN clause is in 

compliance with neither the context of the BIT, nor the international law principles and the 

jurisprudence of the international arbitral tribunals. 

 

C. The Eastasia BIT’s Article 8 Does Not Provide a More Favourable Treatment Than That 
Provided Under Article 9 of the Euroasia BIT 
 

81. The Claimant alleges that the dispute resolution mechanism provided in article 8 of the 

Eastasia BIT is more favourable than the mechanism provided in article 9 of the Euroasia BIT.  

 

82. As explained by the UNCTAD,  

(t)he treatment afforded by a host State to foreign investors can only be 
appropriately compared if they are in objectively similar situations.70 
[…]  
A comparison and an objective test of less favourable treatment are required 
in order to assess the violation of a MFN treatment clause71. 

 

83. In the present case, if we make a comparison between two mechanisms, we will see that 

there is no concrete evidence that Oceanian courts offer a less favourable forum for resolution 

of dispute between the investors and Oceania. The Oceanian courts offers also procedural 

guarantees. In addition, the arbitral proceedings may take more time than the proceedings 

before national courts and the arbitration fees may reach very considerable amounts.  

 

84. In this regard, the ICS tribunal found: 

Although there are costs and delay involved in litigating before the Argentine 
courts if this fails to achieve a resolution, in many circumstances, this may be 
more favourable than direct access to international arbitration after only six 
months of amicable negotiations. The Tribunal therefore does not find that 
Lithuanian investors are necessarily accorded more favourable treatment as 
compared to the UK investor in Argentina. Accepting that ‘access to 
international arbitration has been a fundamental and constant desideratum for 
investment protection’ does not change this result72. 

 

85. Under the Euroasia BIT, the Parties may resolve their dispute during the amicable 

settlement period or before the Oceanian courts, therefore, there is no objective element proving 

that the direct access to arbitration is more favourable. 

                                                
70 UNCTAD, p. 26. 
71 UNCTAD, p. 24; See also Daimler, para. 244. 
72 ICS, para. 323. 
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3. Local Litigation is Available and Effective for the Claimant’s Claims  

 

86. Last, the Tribunal’s attention should be drawn to the fact that local litigation as 

stipulated under article 9 of the Euroasia BIT was available on the date when the request for 

arbitration has been filed. Further, the local courts were offering an effective remedy to the 

claims of the Claimant. However, the Claimant did not have any attempt to have a recourse to 

the local courts. Therefore, the Claimant now cannot claim the futility argument to bypass the 

pre-arbitration litigation requirement.  

 

87. In parallel, in the ICS case, where the tribunal rejected the claimant’s argument that the 

mandatory 18-month prior recourse requirement would have been futile, the tribunal held: 

“This is not a case of obvious futility, where the relief sought is patently 
unavailable within the Argentine legal system. There is an open and 
legitimate debate between the Parties’ experts as to availability of remedies 
within the Argentine legal system which may have resolved the dispute within 
18 months. Therefore, in the absence of even a cursory attempt by the 
Claimant, the Tribunal simply cannot conclude that recourse to the Argentine 
courts would have been completely ineffective at resolving the dispute73.” 
(Emphasis added) 

 

88. In parallel, the international law rule of exhaustion of all available local remedies 

presupposes that the claim has at least been brought before the competent local courts, which 

is not the case here. Here, Claimant has chosen not to submit its dispute to the competent local 

courts in Oceania and has not taken a single procedural step there prior to submitting this 

dispute to arbitration. 

 

89. The Kılıc tribunal has also underlined that the Claimant should prove with sufficient 

evidence that recourse to local courts is not available:  

A tribunal cannot properly come to a conclusion that an investor is not 
required to comply with mandatory prior recourse to a state’s courts unless a 
clear case has been made out, based on sufficient and “best” evidence, that 
recourse is not available to the state’s court or, if available, the investor would 
not have been treated fairly before those courts74. 

 

                                                
73 ICS, para. 269.  
74 Kılıc, para. 8.1.4.  
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90. It is seen that the Claimant which could not prove with sufficient evidence that the 

recourse to local courts is not available in the present case, cannot invoke any futility argument. 

  

91. In conclusion, the Tribunal is deprived of jurisdiction and cannot adjudicate the claims 

of the Claimant who did not satisfy the pre-arbitral conditions.  
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ARGUMENTS ON MERITS 
 

III. CLAIMANT’S INVESTMENT IS NOT PROTECTED UNDER ARTICLE 1.1 OF THE OCEANIA-
EASTASIA BIT 
 

1. Claimant Breached the Clean Hands Doctrine in Connection with its Investment and 
thus its Claims should be Held Inadmissible 

 

92. States entering into a BIT are free to limit their consent to arbitration to investments 

satisfying certain characteristics. It was held by an international tribunal that:  

the Contracting Parties to an investment treaty may limit the protections of 
the treaty to investments made in accordance with the laws and regulation of 
the host State. Depending on the wording of the investment treaty this 
limitation may be a bar to jurisdiction, i.e. to the procedural protections under 
the BIT, or a defence on the merits, i.e. to the application of the substantive 
treaty guarantees.75 

 

93. In Salini, the tribunal noted that the objective of an ‘in accordance with the law’ 

provision is “to prevent the [BIT] from protecting investments that should not be protected, 

particularly because they would be illegal”76. 

 

94. It is argued, that the inclusion of an ‘in accordance with the law’ clause in the Oceania-

Eastasia BIT is a clear manifestation of the ‘Clean Hands’ doctrine77. The ‘Clean Hands’ 

principle that “s/he who comes to equity must come with clean hands has been advanced by 

some leading international jurists as a ‘general principle of law’”78. 

 

95. In any event, he ‘Clean Hands’ doctrine is to be applied even in the case of non-

conformity with host State law occurring after the investment has been made, a fortiori, when 

there is a serious violation of a host State laws. The Phoenix tribunal noted that such a 

proposition also applied for non-conformity with general principles of law when it held that 

“the protection of international investment arbitration cannot be granted if such protection 

would run contrary to the general principle of international law, among which the principle of 

good faith is of utmost importance”79. 

                                                
75 Metal-Tech, at. Para. 127. 
76 Salini, at para. 46. 
77 Bjorklund, p. 369 
78 Llamzon, p. 215 
79 Phoenix, at para 106. 
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96. Corruption and bribery constitute such serious violations. This has recently been 

highlighted in the Niko award: 

It is widely accepted that the prohibition of bribery is of such importance for 
the international legal order that it forms part of what has been described as 
international or transnational public policy. 
Arbitral awards and learned writers have supported this position. The matter 
was considered in particular detail and with admirable erudition in the the 
World Duty Free case by a distinguished tribunal. This tribunal concluded 
that “bribery is contrary to the international public policy of most, if not all, 
States or, to use another formula, to transnational public policy”. The tribunal 
reached this conclusion on the basis of an analysis of a large number of 
international conventions, the decisions of national and international courts 
and tribunals, and legal writing80. 

 

97. In such circumstances of corruption and bribery, the doctrine of Clean Hands should 

apply to ex post illegality, i.e. non-conformity with host State laws occurring in the post-

establishment phase of an investment81. Moreover, as per the ‘unity of investment’ doctrine, 

corruption and bribery taint the entirety of an investment, not only the inception of an 

investment82. 

 

98. Admittedly, the corruption of the NEA officials with regards to the issuance of the 

environmental licence containing an environmental approval for the commencement of arms 

production, occurred in July 2008, less than five months after the investment was made. 

Nonetheless, the doctrine of Clean Hands is still applicable to the present case because bribery 

is a serious violation of the ‘in accordance with the laws’ provision and it taint the entirety of 

the investment following the ‘unity of investment’, as but for the issuance of the environmental 

licence, Claimant’s investment would have been rendered worthless. Therefore, this Tribunal 

should apply the Clean Hands doctrine with regards to the investment and find that the said 

investment is not protected under the BIT. 

 

2. In any case, this Tribunal Should Find that the Doctrine of Clean Hands is a General 

Principle of International Law 

 

                                                
80 Niko, at paras. 431-433 
81 Fraport, at para. 328. 
82 Fraport, at para. 213. 
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99. Contrary to Claimant’s assertions and the decision of the tribunal in Yukos83, this 

Tribunal should recognize that the doctrine of ‘Clean Hands’ is a general principle of 

international law. This position has been adopted by the Fraport tribunal :  

Investment treaty cases confirm that such treaties do not afford protection to 
illegal investments either based on clauses of the treaties, as in the present 
case according to the above analysis, or, absent an express provision in the 
treaty, based on rules of international law, such as the ‘clean hands’ doctrine 
or doctrines to the same effect [emphasis added]84 

 

100. The Oceania-Eastasia BIT contains a ‘compliance with the laws’ clause, and such a 

clause covers illegality made during the life of the investment, as was demonstrated in the 

previous section. Therefore, this tribunal should apply the ‘Clean Hands’ doctrine to Article 1.1 

with respect to the conduct of the investment. 

 

3. Moreover, Oceania  Cannot be Estopped from Invoking the Breach of its Domestic 
Laws by Claimant 

 

101. The doctrine of estoppel “precludes a litigant who wrongfully induced another to change 

adversely his position from asserting a right or defence”85. In order to find that a party is 

estopped from invoking a right or defence,  

there must be conduct […] amounting to a representation or a concealment of 
material facts [and] these facts must me known to the party estopped at the 
time of his said conduct86. [emphasis added] 

 

102. In the case at hand, it is argued that Respondent did not know that the President of the 

National Environment Authority of Oceania accepted bribes from Claimant in July 1998 and 

there is nothing in the record that would imply such knowledge from Respondent. On the 

contrary, the General Prosecutor’s Office of Oceania conducted an investigation regarding the 

corruption in the NEA in a timely manner, following an anonymous denunciation to the effect 

that the officials of the NEA received pecuniary gratification for the issuance of an 

environmental license, and, on 21 November 2013 formal criminal proceedings were initiated 

against those official87. Less than two years after the initiation of those proceedings, on 1 

                                                
83 Yukos, at para. 1359. 
84 Fraport, at para. 328. 
85 Eisen, p. 609 
86 Eisen, p. 609 
87 Facts, at para. 18, R.p. 36 
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February 2015, the President of the NEA, along with other officials, was formally convicted of 

accepting bribes88. 

 

4. Corruption must be Proven by the Balance of Probabilities Test and Respondent has 
Met This Standard 

 

103. Admittedly, as an international forum, this arbitral Tribunal is not bound by any prior 

assessments made by the courts and authorities of Oceania under relevant Oceanian laws; 

rather, its is required to make its own legal determinations89. 

 

104. With regards to corruption, even if the degree of confidence a tribunal should have in 

the evidence of it must be high, that does not mean that the standard of proof should necessarily 

be higher, and, in any case, arbitrators “are free to choose the most relevant rules based on the 

circumstances of the case and the nature of the facts involved”90.  

 

105. A recent investment tribunal, citing the tribunal in Libinanco v. Turkey, have held that 

a heightened standard of proof is not necessary in corruption cases: 

In relation to the Claimant’s contention that there should be a heightened 
standard of proof for allegations of ‘fraud or other serious wrongdoing’, the 
Tribunal accepts that fraud is a serious allegation, but it does not consider that 
this (without more) requires it to apply a heightened standard of proof. While 
agreeing with the general proposition that – the graver the charge, the more 
confidence there must be in the evidence relied on […], this does not 
necessarily entail a higher standard of proof. It may simply require more 
persuasive evidence, in the case of a fact that is inherently improbable, in 
order for the Tribunal to be satisfied that the burden of proof has been 
discharged91. 

 

106. In the case at hand, the Respondent has met the “balance of probabilities” standard since 

it has established that it is more likely than not that Claimant was involved in a bribery scheme 

with the President of the National Environment Authority of Oceania. Indeed, Peter Explosive 

faces formal criminal proceedings, initiated on 23 June 2015 by the General Prosecutor’s Office 

of Oceania92. Earlier that year, on 1 February 2015, the President of the National Environment 

                                                
88 Facts, at para. 19, R.p. 37 
89 Carlevaris, p.45. 
90 Llamzon, pp.235-237 
91 Rompetrol, at para 184 
92 Facts, at para 19, R.p. 37 
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Authority of Oceania was convicted of accepting bribes for issuance of an environmental 

license93.  Moreover, the convicted President of the NEA named a number of persons, including 

Peter Explosive, from whom he received bribes and against whom he is willing to testify in the 

national proceedings in Oceania94. Indeed, it was in a matter of days after a private meeting 

between the President of the NEA and Peter Explosive that the National Environment Authority 

issued an environmental license approving the commencement of arms production by Rocket 

Bombs95. Therefore, it his more probable than not that Claimant has bribed the President of the 

NEA, and this should render its claims inadmissible in the present case as it breached the Clean 

Hands doctrine contained in Article 1.1 of the Oceania-Eastasia BIT. 

 

IV. CLAIMANT’S INVESTMENT WAS NOT EXPROPRIATED BY RESPONDENT 
 

107. It is blatantly obvious and not disputable by the Claimant that in the present case the 

latter retained his property right to the investment and, accordingly, direct expropriation is 

excluded. 

 

108. As regards the Claimant’s allegation about indirect expropriation of his investment, the 

Respondent argues that the sanctions applied to the Claimant by the Executive Order of 1 May 

2014 constitute non-compensable regulatory measures within the State’s “police powers”, 

which do not violate Article 3 of the Eastasia BIT which reads as follows:  

1. Investments by investors of either Contracting Party may not directly or 
indirectly be expropriated, nationalized or subject to any other measure the 
effects of which would be tantamount to expropriation or nationalization in 
the territory of the other Contracting Party except for the public purpose. The 
expropriation shall be carried out under due process of law, on a non-
discriminatory basis and shall be accompanied by provisions for the payment 
of prompt, adequate and effective compensation. Such compensation must be 
equivalent to the value of the expropriated investment immediately before the 
date on which the actual or threatened expropriation, nationalization or other 
measure became publicly known.  
2. Investors of either Contracting Party whose investments suffer losses in the 
territory of the other Contracting Party owing to war or other armed conflict, 
revolution, a state of national emergency, or revolt, shall be accorded 
treatment no less favourable by such other Contracting Party than that State 
accords to its own investors as regards restitution, indemnification, 
compensation or other valuable consideration. Such payment must be freely 
transferable.  

                                                
93 Facts, at paras. 18-19, R.pp. 36-37 
94 PO2, para.5, R.,p.56 
95 Facts, at para 6, R.p. 33 
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109. The Respondent further contends that the sanctions pursued a legitimate public purpose, 

were enacted in due process of law, were not disproportional or discriminatory, and that no 

specific commitments were given to the Claimant. 

 

1. The Sanctions fall Under the ‘Police Powers’ of the Respondent and Do Not 
Tantamount to a Compensable Expropriation  

 

A. The ‘Police Powers’ doctrine should be applied by this Tribunal  
 

 

110. The Respondent notes that the “sole effect” doctrine, invoked by the Claimant is not 

currently the dominant positon in investment arbitration cases.  

 

111. The past few years have witnessed a reaffirmation of the host State’s right to regulate. 

Namely, some recent investment treaties contain provisions that explicitly provide that the State 

has the right to regulate to protect certain public interests. These clauses generally state that 

none of the provisions in the treaty shall prevent any of the contracting States from taking 

measures that protect certain public interests (e.g., public health, the environment, national 

security, maintenance and improvement of labour rights, etc.). This is a general provision that 

applies to all articles in the investment treaty. As such, it applies also to the expropriation 

provision, unless otherwise indicated. 

 

112. General provisions of this type first appeared in regional free trade agreements signed 

in the early 1990s. One such clause is in Article 1114.1, Chapter 11, of the NAFTA of December 

17, 1992, entitled “Environmental Measures.” It states: 

Nothing in this Chapter shall be construed to prevent a Party from adopting, 
maintaining or enforcing any measure otherwise consistent with this Chapter 
that it considers appropriate to ensure that investment activity in its territory 
is undertaken in a manner sensitive to environmental concerns 

 

113. A number of recent BITs also contain provisions reaffirming the State’s right to regulate. 

Similarly, some investment treaty models used by European and American countries contain 

clauses relating to protection of the environment, health and labour rights. This can be seen in 
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the models used by the United States (2004, Articles 12 and 13), Canada (2004, Article 11), 

Belgium (2002, Articles 5 and 6), Finland (2004, Article 14) and Austria (2008, Article 4(5)). 

Both Canada and the United States now have Model BITs which provide greater guidance 

regarding indirect expropriation and set out that the host States’ regulation rights are generally 

paramount. 

 

114. In the present case the Host State’s right to regulate is expressly provided by Article 10 

of the Euroasia BIT (as well as Article 9 of the Eastasia BIT), which reads as follows:  

Nothing in this Agreement shall be construed to prevent either Contracting 
Party from taking measures to fulfil its obligations with respect to the 
maintenance of international peace or security.  

 

B. The Respondent has a right to regulate 
 

 

115. Under customary international law, States have a ‘clear right to regulate commercial 

and business activities’ within their territory.96 States’ rights to regulate are also recognized by 

arbitral tribunals in their investment case law97. The power to take these actions stems from 

principles of sovereignty and the territoriality principle. Were it otherwise, governments would 

be unable to perform a great many of their functions: “[g]overnment could hardly go on if to 

some extent values incident to property could not be diminished without paying for every … 

change in the general law”98.   

 

116. Citing Feldman v. Mexico the tribunal in Marvin Roy notes the following:  

the ways in which governmental authorities may force a company out of 
business, or significantly reduce the economic benefits of its business, are 
many. … At the same time, governments must be free to act in the broader 
public interest through protection of the environment, new or modified tax 
regimes, the granting or withdrawal of government subsidies, reductions or 
increases in tariff levels, imposition of zoning restrictions and the like. 
Reasonable governmental regulation of this type cannot be achieved if any 
business that is adversely affected may seek compensation, and it is safe to 
say that customary international law recognizes this 99. 

                                                
96 Haque, at p. 249. 
97 Saluka at para. 306; LG&E at para. 195; Tecmed at para. 115. 
98 Pennsylvania Coal, at para. 413. 
99 Marvin Roy at para. 103. 
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117. It has been widely accepted in international law that the exercise of the State’s right to 

regulate or “police powers” measures cannot be considered as an expropriation, even when they 

are seriously and irreversibly detrimental to an investment. Such regulatory measures cannot 

give rise to a right to compensation. 

   

118. According to the American Law Institute’s Restatement (Third) of Foreign Relations 

Law of the United States: 

 “…a state is not responsible for loss of property or for other economic 
disadvantage resulting from bona fide general taxation, regulation, forfeiture 
for crime, or other action of the kind that is commonly accepted as within the 
police power of the states, if it is not discriminatory…”100 

 

119. In the case Too v. Greater Modesto Insurance Associates, where the claimant sought 

compensation for the seizure of his liquor license by the State authorities, the Tribunal held 

that:  

A State is not responsible for loss of property or for other economic  
disadvantage resulting from bona fide general taxation or any other action 
that is commonly accepted as within the police power of States, provided it is 
not discriminatory and is not designed to cause the alien to abandon the 
property to the State or to sell it at a distress price.101 

 

120. In the Sedco case, the Iran-US Claims Tribunal also stated that it is : 

an accepted principle of international law that a State is not liable for 
economic injury which is a consequence of bona fide “regulation” within the 
accepted police power of states102. 

 

121. The Tribunal in the Lauder, case held with regards to the interference with property 

rights that:  

 
Parties to [the Bilateral] Treaty are not liable for economic injury that is the 
consequence of bona fide regulation within the accepted police powers of the State. 
103 

 

122. In the case of Tecmed, the Tribunal stated that:  

                                                
100 Restatement of the Law Third, n. 20 Section 712, Comment g 
101 Too, at para. 378. 
102 Sedco, final award. 
103 Lauder, at para. 275. 
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the principle that the State’s exercise of its sovereign power within the 
framework of its police power may cause economic damage to those subject 
to its powers as administrator without entitling them to any compensation 
whatsoever is undisputable. 104 

 

123. In the case Saluka v. Czech Republic the Tribunal found that under customary 

international law bona fide regulatory measures within the State’s police power do not require 

compensation no matter how they affect the foreign investor:  

“In the opinion of the Tribunal, the principle that a State does not commit an 
expropriation and is thus not liable to pay compensation to a dispossessed 
alien investor when it adopts general regulations that are “commonly accepted 
as within the police power of States” forms part of customary international 
law today. There is ample case law in support of this proposition. As the 
tribunal in Methanex Corp. v. USA said recently in its final award, “[i]t is a 
principle of customary international law that, where economic injury results 
from a bona fide105 regulation within the police powers of a State, 
compensation is not required” 106. 

 

124. The Respondent finally reminds that Article 10 of the Euroasia BIT (as well as Article 

9 of the Eastasia BIT) sets forth the Host State’s right to take measures to fulfil its obligations 

with respect to the maintenance of international peace or security.  

 

125. Therefore, the Respondent’s right to take regulatory measures was established by 

international law and the applicable BIT. 

 

C. The Respondent was Under Obligation to Take Measures 
 

 

126. Article 41 The United Nations Draft Articles on Responsibility of States for 

Internationally Wrongful Acts107 (the “ILC Draft Articles”), which have been supported by the 

U.N. General Assembly and the International Court of Justice, provides that: 

“1. States shall cooperate to bring to an end through lawful means any serious 
breach within the meaning of article 40. 
2. No State shall recognize as lawful a situation created by a serious breach 
within the meaning of article 40, nor render aid or assistance in maintaining 
that situation”. 

                                                
104 Tecmed at para. 119. 
105 Tecmed, at para. 262. 
106 Saluka, at para.  
107  ILC Draft articles  
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127. According to the commentary the ILC Draft Articles : 

“Pursuant to paragraph 1 of article 41, States are under a positive duty to 
cooperate in order to bring to an end serious breaches in the sense of article 
40. As regards the denial by a State of the right of self-determination of 
peoples … the principle that where a serious breach in the sense of article 40 
has resulted in a situation that might otherwise call for recognition, this has 
nonetheless to be withheld. Collective non-recognition would seem to be a 
prerequisite for any concerted community response against such breaches and 
marks the minimum necessary response by States to the serious breaches 
referred to in article 40”.  

 

128. Pursuant to Article 54 of the ILC Draft Articles, concerning countermeasures,  

“This chapter does not prejudice the right of any State, entitled under article 
48, paragraph 1, to invoke the responsibility of another State, to take lawful 
measures against that State to ensure cessation of the breach and reparation 
in the interest of the injured State or of the beneficiaries of the obligation 
breached”. 

 

129. It follows from the above cites articles of the ILC Draft that the Respondent was under 

obligation to cooperate to give an international response to the unlawful annexation of the 

Fairyland region, namely, not to recognize the effects of unlawful actions, and to take active 

steps to wipe out the consequences of such unlawful behaviour. 

 

130. The Respondent exercised its regulatory powers with the view of maintaining 

international peace and security.  

 
 
2. The Sanctions Pursued a Legitimate Public Purpose, Were Enacted in Due Process of 

Law, Were Not Disproportionate or Discriminatory, and No Specific Commitments Were 
Given to the Claimant 

 

131. In the case of Methanex the Tribunal held that: 

[“A]s a matter of general international law, a non-discriminatory regulation 
for a public purpose, which is enacted in accordance with due process and, 
which affects, inter alios, a foreign investor or investment is not deemed 
expropriatory or compensable unless specific commitments had been given 
by the regulating government to the then putative foreign investor 
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contemplating investment that the government would refrain from such 
regulation.”108 

  

132. It follows from the above definition that the regulatory measures is not deemed 

expropriatory or compensable provided that they (i) pursue a legitimate public purpose (ii) 

enacted in with due process of law (iii) non-discriminatory and (iv) no specific commitments 

were given to the investor. 

 

133. As concerns the first condition, it has been demonstrated above that the sanctions 

applied by the Respondent to the Claimant pursued a legitimate public aim of maintaining 

international peace and security. 

 

134. The Respondent further argues that the sanctions were introduced by the President of 

Oceania according to the due process of law. Namely, The President of the Republic of Oceania 

was competent to introduce the Executive Order on the basis of the International Emergency 

Economic Powers Act 1992, which authorises him to declare the existence of an unusual and 

extraordinary threat to, among others, national and/ or international security which in whole or 

substantial part originates outside the Republic of Oceania.   The Executive Order was prepared 

and published in accordance with Oceanian law. The preparation of the Executive order was 

covered by the media and, thus was open to public scrutiny. The Respondent also underlines 

that according to the provisions of the Oceanian Code of Administrative Procedure the 

Executive Order could be subject to reconsideration proceedings before the authority which 

issued the original decision, that is the President of the Republic of Oceania. Besides, the 

Claimant was entitled under the Oceanian law to request the Oceanain Constitutional Tribunal 

to set aside the Executive order, if it finds it unconstitutional. However he did not avail himself 

of those possibilities. 

 

135. The Respondent also submits that the sanctions at issue had no discriminatory character. 

They were applied to all persons operating in certain sectors of the Euroasian economy 

(financial services, energy, metals and mining, engineering, and defense, in particular arms 

production services, and related materiel).  

 

                                                
 
108  Methanex, at para. 4 
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136. The Respondent asserts that no specific commitments were given to the Claimant in the 

present case. The fact that the authorities issued to the Claimant an environmental licence could 

not be understood by any reasonable person that the State undertakes to refrain from taking 

regulatory measures in the field of international peace and security.  

 

137. Moreover, the measures were foreseeable by the Claimant given that the Respondent 

firmly and clearly condemned the unlawful military invasion and annexation of Fairyland. This 

position of the Respondent had a sufficient media coverage. 

 

138. As to the Claimant’s allegation that the sanctions were disproportionate, the Respondent 

notes the following. The Respondent had to react to a serious violation of the public 

international law by Euroasia. Similar sanctions to the ones imposed by means of the Executive 

Order of 1 May 2014 were also imposed by some other countries, which confirms the reality 

and severity of the threat. Such serious threat required effective and decisive measures. The 

Respondent asserts that the sanctions were totally adequate to the situation and the purpose to 

be achieved. It is not the Respondent’s fault that Rocket Bombs supplied the weapon only to 

Euroasia, and, thus, had to cease its activity due the sanctions. The Respondent observes that 

the buyer of the weapon produced by Rocket Bombs was Mr Defenseless, the Minister of the 

National Defence of Euroasia. That means that the arms of Rocket bombs could be used in 

military operations of that State. As regards the discontinuation of the contractual obligation of 

Rocket bombs and the Claimant, this measure was aimed at preventing them from 

circumventing the sanctions. 

 

139. Taking into account the above considerations, the Tribunal should find that the 

Respondent acted within its regulatory powers and, therefore, the Claimant’s investment was 

not expropriated.  

 

 

V. CLAIMANT CONTRIBUTED TO THE DAMAGE SUFFERED BY HIS INVESTMENT 

 

140. According to Article 39 of the ILC Draft Articles:  
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“In the determination of reparation, account shall be taken of the 
contribution to the injury by willful or negligent action or omission of 
the injured State or any person or entity in relation to whom reparation 
is sought.” 

141. It follows from the Commentaries to the ILC Draft Articles that the actions 

or omissions which can be considered as willful or negligent, i.e. which 
manifest a lack of due care on the part of the victim of the breach for his or 
her own property or rights constitute contributory fault.” 

142. The Respondent argues that the Claimant contributed to the damage suffered by his 

investment by virtue of his own conduct. 

143. The Respondent states there was a causal link between the Claimant’s failure to properly 

run his business, his unwillingness to stop supplying the weapon to the state, which violates 

public international law, and the loss the Claimants ultimately suffered as a result of the 

sanctions.  

144. In particular, the Claimant demonstrated negligence and lack of due care by failing to 

develop business relationship with other potential buyers of the weapon. It is reminded that for 

many years (from 1998 till 2014) the only buyer of the weapon produced by Rocket Bombs 

was Mr John Defenceless, the Minister of the National Defence of Euroasia. That is, the future 

and prosperity of the whole business depended on the Claimant’s relationship with Mr 

Defenceless. The Claimant by his negligent behaviour weakened Rocket Bomb to such a 

significant extent that it was not able to survive normal regulatory measures. Moreover, after 

the events in Fairyland the Claimant should have understood that there might be a ban on supply 

of the weapon to Euroasia’s Minister of National Defense and that Rocket Bombs needed to 

find some other buyers. 

145. Moreover, the Claimant wilfully continued supply of the weapons to Euroasia even after 

Peter Explosive should have known of Euroasia’s intention to incorporate Fairyland into its 

territory by direct military intervention.  

146. The Respondent reminds that Mr Defenceless was a long-time friend of the Claimant. 

They certainly could discuss the Euroasia’s intentions in respect of Fairyland during their 

negotiations in February 2014. Indeed, the military intervention and the annexation took place 

a month later after those negotiation, but such acts are normally planned and prepared long 
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before the intended time. The Respondent also highlights that the media reported on the 

preparation of the Executive Order before it was actually published and entered into force. 

However, the Claimant chose to continue supply of weapon the Euroasia and to inevitably be 

subjected to the sanctions.  

147. The Respondent notes that the above acts of the Claimant led to the imposition of 

sanctions upon Rocket Bombs Ltd and the company’s inability to survive under that regime, 

which resulted in the deterioration in the company’s financial situation.  
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REQUEST FOR RELIEF 
 

 

The Respondent respectfully asks the Tribunal to find that: 

 

1.   Under the Oceania-Euroasia BIT, this Tribunal lacks jurisdiction over Peter Explosive’s 

claim; 

2.   Claimant’s claims are inadmissible as it has not made a protected investment pursuant 

to Article 1.1 of the Oceania-Eastasia BIT since it breached the ‘clean hands’ doctrine; 

3.   The Republic of Oceania has not expropriated the Claimant’s investment; 

4.   The Claimant contributed to the damage suffered by its investment if any. 
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