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SUMMARY OF FACTS 

  

The parties to this arbitration are Peter Explosive (“Claimant”) and the Republic of Oceania 

(“Respondent” or “Oceania”).  

 

Claimant is an investor who owns 100% shares of Rocket-Bombs, an arms production 

company situated in Valhalla, Oceania. He is a resident of Fairyland.  

 

Respondent is the host-State to Rocket-Bombs.  

 

1914 

 

At the outbreak of the World War, the region of Fairyland became 

part of the Republic of Eastasia (“Eastasia”).1  

 

1918 When the World War ended, the international community signed the 

Peace Treaty; thereby universally recognizing Fairyland as a part of 

Eastasia, and all Fairyland residents as Eastasian.2  

 

1992 Respondent enacted the International Economic Power Act, which 

authorizes the Oceanian President to respond to any international 

threat originating outside Oceania.3 

 

1993 The Agreement between the Republic of Oceania and the Republic of 

Eastasia for the Promotion and Reciprocal Protection of Investment 

(“Eastasia-BIT”) entered into force. 4 

                                                 
1 PO3, ¶9. 
2 Id. 
3 PO2, ¶7. 
4 Records, p.51. 
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1995 The Agreement between the Republic of Oceania and the Republic of 

Euroasia for the Promotion and Reciprocal Protection of Investment 

(“Euroasia-BIT”) entered into force.5  

 

1996 Respondent enacted the Oceanian Environment Act.6 

 

1997 Rocket-Bombs lost its environmental license. It became decrepit.7  

 

1998 Claimant, indisputably an Eastasian, bought 100% shares of Rocket-

Bombs. Rocket-Bombs, however, could not commence production 

because of the loss of the environmental license. To acquire this 

license, Rocket-Bombs must adjust its production line pursuant to 

Oceanian Environment Act.8   

 

July 1998 Claimant had a private meeting with the President of Oceanian 

National Environmental Authority (“NEA”).9  

 

23 July 1998 Claimant obtained the environmental license from the NEA.10  

 

23 September 1998 Claimant concluded a contract with John Defenceless – the Minister 

of National Defense of Republic of Euroasia (“Euroasia”) – for the 

purpose of modernizing Euroasian armed forces.11 

 

November 2013 Fairyland held a referendum to secede from Eastasia. Eastasia 

declared the referendum as unlawful.12 

                                                 
5 Records, p.40. 
6 PO2, ¶1. 
7 Facts, ¶3. 
8 Id, ¶4. 
9 Id, ¶6. 
10 Id. 
11 Id, ¶¶8-9. 
12 Id, ¶14. 
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1 January 2014 Claimant adjusted its production line pursuant to Oceanian 

Environment Act.13  

 

23 January 2014 Fairyland authorities sent a letter to Euroasia requesting for 

intervention, which was broadcasted publicly.14  

 

28 February 2014 Claimant concluded a new contract with Euroasia, this time for 

completing the modernization of Euroasian armed forces.15 

 

1 March 2014 Euroasian armed forces entered into Fairyland.16 At the same time, 

Euroasia amended its Citizenship Act to permit Fairyland residents to 

become Euroasians.17  

 

23 March 2014 Euroasia annexed Fairyland; declaring that Fairyland now is part of 

Euroasia.18 Euroasia recognized Claimant as a Euroasian.19  

 

28 March 2014 Eastasia declared the annexation as unlawful under international law. 

Eastasia broke off diplomatic relations with Euroasia. 20 

 

1 April 2014 Claimant’s new contract with Euroasia became effective.21 

 

1 May 2014 As a form of non-recognition towards Fairyland’s annexation by 

Euroasia, Respondent issued the Executive Order of 1 May 2014 on 

Blocking Property of Persons Contributing to the Situation in the 

                                                 
13 Id, ¶13. 
14 PO2, ¶3. 
15 Facts, ¶15. 
16 Id, ¶14. 
17 PO2, ¶4. 
18 Facts, ¶14. 
19 PO2, ¶4. 
20 Facts, ¶14. 
21 Id, ¶15. 
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Republic of Eastasia (“Executive Order”); a sanction in form of 

blocking of assets towards persons within Oceania engaging with 

Euroasian economic sectors.22 

 

1 February 2015 NEA President was convicted of accepting bribes relating to the 

issuance of environmental license to several companies.23  

 

5 May 2015 Claimant was investigated for bribery allegation in regard to the 

issuance of Rocket-Bombs’ environmental license.24  

 

23 June 2015 Oceanian General Prosecutor Office initiated criminal proceedings 

against Claimant regarding the bribery allegation. 

  

1 September 2015 Claimant submitted Request for Arbitration to International Chambers 

of Commerce (“ICC”) pursuant to Article 8 Eastasia-BIT via the 

most favored nation (“MFN”) clause under Article 3 Euroasia-BIT 

(“Euroasia-BIT’s MFN Clause”).  

  

30 September 2015 Respondent submitted its Answers to Request for Arbitration: hereby 

raising jurisdictional objections of the ICC Tribunal and concurrently 

reject Claimant’s expropriation claim.25 

 

 

 

  

                                                 
22 Id, ¶¶16-17. 
23 Id, ¶19. 
24 Id. 
25 Records, p.14. 
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SUMMARY OF ARGUMENTS 

(Part I) 

1. Arbitration is based on consent. With all due respect, this Tribunal lacks jurisdiction to 

hear the present dispute as no consent here is established.  

2. To begin, under Euroasia-BIT, Respondent only consents to arbitrate with investors from 

Euroasia. Claimant here is not Euroasian as his acquisition of Euroasian nationality is 

invalid under Euroasian and international law (Issue-IA).  

3. Moreover, Respondent’s consent to arbitrate is limited to investors whose investments are 

legal. Claimant’s investment is illegal as it is tainted with bribery (Issue-IB). 

4. Further, Respondent’s consent is reserved only to investors who have complied with 

Euroasia-BIT’s preconditions of arbitration. Claimant has not satisfied one of them, 

namely the litigation requirement (Issue-IC).  

5. Finally, Respondent cannot circumvent the litigation requirement via Euroasia-BIT’s 

MFN Clause (Issue-ID). 

 

(Part II) 

6. In any case, Claimant’s claims are either inadmissible or meritless.  

7. To start, Claimant’s claims are inadmissible, as his investment is non-compliant with 

Article 1(1) Eastasia-BIT, which contains the clean hands doctrine (Issue-II).  

8. Further, Claimant’s expropriation claim is ungrounded. The Executive Order was not an 

expropriation; rather, it was a non-compensable regulatory measure. In any case, 

Respondent is exempted from any liabilities (Issue-III). 

9. Lastly, Claimant’s request of compensation, if granted, must at least be reduced by 

operation of contributory fault (Issue-IV). 
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ARGUMENTS 

PART I: JURISDICTION 

 

I. THIS TRIBUNAL HAS NO JURISDICTION OVER THIS PRESENT DISPUTE 

10. Respondent respectfully requests this Tribunal to decline jurisdiction over this dispute.  

11. To benefit from jurisdictional protection of an arbitration mechanism, investors must 

fulfill certain conditions, i.e. ratione personae, ratione materiae, and ratione voluntatis.26 

The first deals with whether an investor has a standing to sue under the relevant Bilateral 

Investment Treaty (“BIT”); the second deals with whether the investor’s investment is 

protected; and the last deals with whether consent to arbitrate has been established.27 

12. Here, Claimant has no legal standing to sue under Euroasia-BIT (A); Rocket-Bombs is 

not a protected investment under Euroasia-BIT (B); Respondent’s consent to arbitrate is 

not established because of Claimant’s non-compliance with Euroasia-BIT’s litigation 

requirement (C); and, Claimant cannot circumvent such requirement via MFN clause (D). 

 

A. CLAIMANT HAS NO LEGAL STANDING TO SUE UNDER EUROASIA-BIT  

13. Tribunals can only exercise jurisdiction if the investor fulfills the BIT’s definition of 

investor.28 Article 1(2) Euroasia-BIT defines an investor, with regard to natural person, as 

“any natural persons having the nationality of either Contracting Party in accordance 

with its own laws.” Claimant falls outside that definition.  

14. As premise, Claimant might have shown this Tribunal his newly acquired Euroasian 

passport and identity card.29 However, those documents are not conclusive evidence;30 

                                                 
26 Sornarajah, ¶307. 
27 Douglas, ¶¶234-285; Sornarajah, ¶307. 
28 Yannaca-Small, p.211. 
29 PO2, ¶4. 
30 Dolzer/Schreuer, p.45; Soufraki, ¶63; Muchmore, p.514. 
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and this Tribunal is empowered to analyze the legitimacy of an investor’s nationality 

beyond such documents for jurisdictional purposes.31 

15. Having that in mind, Respondent submits that Claimant has not fulfilled the definition of 

investor provided under Article 1(2) Euroasia-BIT because his nationality is not in 

accordance with Euroasian law (1). Moreover, his change of nationality has no legal 

effect in international law (2). Finally, Claimant also cannot rely on State succession to 

support his Euroasian nationality (3). 

 

1) Claimant’s Euroasian nationality is not accordance with Euroasian law 

16. Respondent submits that Claimant’s nationality is not in accordance with Euroasian law 

as demanded by Article 1(2) Euroasia-BIT. 

17. When investors’ nationality goes against the State’s law, tribunals can disregard such 

nationality.32 For example, the tribunal in Micula held that when a nationality is obtained 

through material error, an investor could not rely on that nationality.33 Material error can 

be found where there is a disregard of the relevant statutory provision.34 

18. Here, Claimant’s Euroasian nationality involves a material error. Under Euroasian 

Citizenship Act, dual nationality is prohibited.35 Claimant only acquired Euroasian 

nationality on 23 March 2014,36 whereas before that Claimant was an Eastasian.37 

However, Claimant still possesses his Eastasian nationality until now, thereby violating 

Euroasian Citizenship Act. 

19. This is because Claimant never effectively renounced his Eastasian nationality. Under 

Eastasian law, a renouncement of nationality is possible in so far the person renouncing 

                                                 
31 Soufraki, ¶¶51-52. 
32 Id. 
33 Micula, ¶91. 
34 Nixon, ¶10. 
35 PO2, ¶4. 
36 Id. 
37 Facts, ¶2. 
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such nationality has fulfilled the legally prescribed requirement.38 On 2 March 2014, 

Claimant tried to renounce his Eastasian nationality, but his renouncement did not 

comply with the legal requirement; which is why his renouncement was ineffective.39 

20. More importantly, Claimant never reattempted to renounce his Eastasian nationality until 

now. Meaning, Claimant still effectively possesses his Eastasian nationality. This renders 

Claimant as a dual-national, which is against Euroasian Citizenship Act. For that, 

Claimant’s nationality is not in accordance with Euroasian law.  

21. To support this, Respondent relies on Soufraki, where the tribunal held that the investor 

failed to substantiate his Italian nationality for jurisdictional purposes although he had 

shown Italian certificates of nationality.40 The reason was because the investor had 

acquired another nationality; which according to Italian law, the investor’s Italian 

nationality would have been automatically lost.41 The tribunal emphasized that if only the 

investor had reacquired his Italian nationality before his submission to arbitration; the 

investor would have fulfilled the nationality requirement.42 

22. Likewise, Claimant could have reattempted to renounce his Eastasian nationality before 

submitting this dispute before this Tribunal. Yet, the fact that he did not, means that 

Claimant now still possesses Eastasian nationality. And for that, his Euroasian nationality 

is not in accordance with Euroasian law as demanded by Article 1(2) Euroasia-BIT.  

 

2) Claimant’s change of nationality has no legal effect under international law 

23. Further, Claimant’s nationality that was granted under Euroasia’s amended Citizenship 

Act should be disregarded because that law has no effect under international law.  

                                                 
38 PO3, ¶2. 
39 Id. 
40 Soufraki, ¶84. 
41 Id, ¶80. 
42 Id, ¶64. 
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24. On 1 March 2014, Euroasia amended its Citizenship Act allowing Fairyland residents to 

apply for Euroasian nationality.43 While States can determine under their own laws who 

may become their nationals, such law can be disregarded if it is against any customary 

international law or principles of law generally recognized with regard to nationality.44 

25. In this vein, Respondent submits that Euroasia’s amended Citizenship Act is inconsistent 

with customary international law and general principles with regard to nationality as it 

overstepped the boundaries of international law (a.); and especially for Claimant, 

Euroasia’s grant of its nationality is not justified with any genuine link (b.). 

 

a. Euroasia’s amended Citizenship Act overstepped the boundaries of 

international law 

26. While States have the right to determine whom their nationals are,45 States are not 

completely free to choose the criteria for the conferral of their nationalities.46 

27. In other words, States’ power to grant nationality is limited.47 When a State’s grant of 

nationality oversteps the limitations under international law; such nationality can be 

disregarded by other States on the international plane.48 In this line, international law has 

set out certain limitations concerning State’s conferral of nationality. 

28. First, States should not create a law that directly and wholly applies to the citizens of 

another State.49 Second, States cannot confer its nationality to a group of people with a 

particular political persuasion.50 Third, States cannot inflict injures towards another State 

                                                 
43 PO2, ¶4. 
44 Hague-Convention, Art.1; Nwogugu, p.102. 
45 Supra, ¶24. 
46 Hailbronner, p.18. 
47 Hague-Convention, Art.1. 
48 Hailbronner, p.18; Boll, p.102. 
49 IF FMCG, p.182. 
50 Hailbronner, p.24. 
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when exercising its power to confer nationality.51 Fourth, States may not exercise a right 

for a purpose other than why the right was created initially.52 

29. Having those in mind, Respondent will demonstrate how Euroasia’s grant of nationality 

towards Fairyland residents overstepped all four limitations. To show this, Respondent 

invites this Tribunal to examine the circumstances occurring in Fairyland prior to 

Euroasia’s enactment of its amended Citizenship Act.   

30. In 2013, Fairyland held a referendum to secede from Eastasia.53 However, that 

referendum was unlawful under Eastasian Constitution, as Fairyland could only organize 

a referendum pertaining matters within the exclusive competence of that province.54 

Meanwhile, matters involving secession is exclusively part of the national government’s 

competency.55 Thus, the fact that Eastasia – as the national government – had declared 

the referendum as unlawful reaffirmed that Fairyland remained as part of Eastasia.56 

31. Then, Fairyland authorities sent an intervention request to Euroasia, which Euroasia 

replied by sending its armed forces to Fairyland on 1 March 2014.57 On the same day, 

Euroasia amended its Citizenship Act allowing Fairyland residents to become Euroasian 

in the midst of Fairyland’s intense political climate.58 

32. On those accounts, Euroasia had applied a law directly to the nationals of Eastasia. 

Moreover, Euroasia also capitalized Fairyland residents’ political persuasion to assist 

their secessionist attempt from Eastasia.  

33. In that manner, Euroasia’s amended Citizenship Act was not done for the purpose why it 

was created, i.e. solely to allow Fairyland residents to become Euroasian, as it was 

actually a pretext for Euroasia’s military intervention and subsequent annexation of 

Fairyland. On that line, the amended Citizenship Act was injurious to Eastasia.  

                                                 
51 Id, ¶5. 
52 Kiss, ¶5. 
53 Facts, ¶4. 
54 PO2, ¶2. 
55 Venice Commission Opinion, p. 21. 
56 Facts, ¶14. 
57 Facts, ¶14. 
58 PO2, ¶4. 
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34. This is because at that time, Eastasia was holding on to its sovereignty over Fairyland 

following its secessionist attempt, yet Euroasia – through both its military intervention 

and amended Citizenship Act – stepped on Eastasia’s sovereignty by not only annexing 

Eastasia’s territory but also by depriving Eastasia from its nationals.  

35. Concluding, Euroasia’s amended Citizenship Act overstepped all of the limitations set 

out by international law and for that reason, Respondent once again requests this Tribunal 

to disregard Claimant’s Euroasian nationality.  

 

b. Euroasia’s grant of nationality to Claimant is not justified with any genuine 

link 

36. Moreover, Respondent submits Euroasia’s grant of nationality to Fairyland residents – 

particularly Claimant – should be disregarded since there was no genuine link between 

Claimant and Euroasia.  

37. Although naturalization is common, the general rule is that when a State confers its 

nationality extraterritorially, genuine link is required to legitimate such process, as in: 

“the individual must in fact be more closely connected to the State conferring nationality 

than that with any of other State.”59 In other words, a State’s conferral of nationality 

unsubstantiated with the individual’s genuine link with that State could be disregarded.60 

38. Accordingly, nationality means the quality or character arising from an individual’s 

belonging to a State.61 Here, Claimant has no Euroasian quality or character. Claimant’s 

parents were not Euroasian and they never lived in Euroasia their whole lives.62 Even 

Claimant’s grandparents were also not Euroasian.63 Most importantly, Claimant was not 

born as Euroasian, and there is no record of him ever staying or living in Euroasia. 

                                                 
59 Nottebohm, p.23. 
60 Id. 
61 Black’s Law, p.1123. 
62 PO2, ¶4. 
63 Id. 
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39. Therefore, without any justifications supporting what is already a controversial amended 

Citizenship Act by Euroasia, Euroasia’s grant of its nationality to Claimant should be 

disregarded by this Tribunal.  

 

3) Claimant cannot rely on State succession to support his Euroasian 

nationality 

40. Finally, Respondent submits that Claimant cannot substantiate his Euroasian nationality 

under the pretext of States succession. 

41. State succession is the replacement of one State by another in the responsibility for 

international relations of a certain territory, which occurs following a State’s lawful 

acquisition of territory from another State.64 In this regard, Respondent submits that 

Claimant’s nationality is not affected by Euroasia’s annexation of Fairyland. 

42. To begin, whether State succession automatically changes the nationality of the 

individuals within the concerned territory is debatable.65 A survey of recent State practice 

indicates there is no unequivocal support for an automatic change of nationality following 

State succession.66 Instead, there is a strong position among scholars supporting that there 

should be no automatic change of nationality.67  

43. In any case, support for automatic change of nationality requires succession to be lawful 

in order to trigger a change of nationality of the individuals concerned.68 This goes in line 

with the recognized principle in international law that a legal situation cannot be resulted 

from an illegal act.69 Thus, when a State succession occurs unlawfully, there can be no 

result coming out of it, including any potential change of nationality.  

                                                 
64 Crawford, p.138. 
65 Hailbronner, p.25. 
66 Hailbronner, p.26. 
67 Stern, p.93; Randelzhofer, p.420. 
68 Brownlie, p.564. 
69 Jennings/Watts, pp.183-184; Namibia, ¶133. 
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44. In this vein, Respondent submits that there has been no lawful State succession in regard 

to Fairyland following Euroasia’s annexation.  

45. There are various factors on why the annexation of Fairyland was unlawful, one of them 

being the unlawfulness of Fairyland’s referendum due to the clear objection from 

Eastasia as the mother-State. However, another clear factor why the annexation was 

unlawful was due to Euroasia’s military intervention in respect to Fairyland. 

46. Under Article 2(4) UN Charter – Euroasia, Eastasia, and Respondent are members to UN 

–70 there is a prohibition of use of force against territorial integrity of any State, which 

has a character of jus cogens.71 For example, Iraqi’s troops deployment near Kuwait’s 

borders was regarded as violation of jus cogens, i.e. prohibition of use of force.72  

47. Meanwhile, in Fairyland, Euroasian armed forces actually entered Eastasia’s border.73 

For that, Euroasia’s deployment of armed forces into Fairyland is clearly a violation of 

jus cogens. Consequently, Claimant cannot rely on State succession to argue that his 

nationality has automatically changed following the annexation.   

48. Concluding, Claimant presently has no basis to support his Euroasian nationality as to 

fulfill the requirement under Article 1(2) Euroasia-BIT. For that, Claimant has no legal 

standing to sue under Euroasia-BIT. 

 

B. ROCKET-BOMBS IS NOT A PROTECTED INVESTMENT UNDER EUROASIA-BIT 

49. Respondent requests this Tribunal to decline jurisdiction because Claimant’s investment 

is illegal due to his bribery conduct in obtaining Rocket-Bombs’ environmental license.  

                                                 
70 PO2, ¶8. 
71 Nicaragua, ¶90 
72 S.C. Res. 661, p.20; Weatherall, p.362. 
73 Facts, ¶14. 
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50. Tribunals have relied on international public policy to decline jurisdiction ratione 

materiae if an investor’s investment is illegal,74 such as when investment had been 

involved with bribery.75  

51. Now, Respondent will demonstrate how Claimant has conducted bribery (1) and because 

of that, this Tribunal should decline jurisdiction as Claimant’s investment is against 

international public policy (2).  

 

1) Claimant has conducted bribery 

52. Tribunals are endowed with inherent power to analyze issues concerning illegality of 

investment involving bribery.76 Here, Respondent invites this Tribunal to analyze the 

existence of bribery allegation against Claimant. 

53. However, before doing so, Respondent requests this Tribunal to shift the burden of 

proving such allegation to Claimant. Shifting burden of proof should be done for the 

effectiveness of arbitration when it comes to cases involving bribery.77 This is in line 

with Article 22 ICC Rules, which mandates this Tribunal to make every effort to conduct 

this arbitration in an expeditious manner with an effective case management. For 

example, in ICC 6497, the tribunal agreed to shift burden of proof so long the host-State 

could provide a prima facie evidence on the bribery allegation.78 

54. Here, Claimant is currently facing criminal proceedings in Oceanian court in regard to 

serious allegation of him conducting bribery in obtaining Rocket-Bombs’ environmental 

license.79 Thus, as prima facie evidence is presented, Respondent requests this Tribunal 

to shift the burden of proof to claimant. 

55. In any case, Respondent now will prove Claimant’s bribery conduct based on the facts. 

                                                 
74 Cremades, p.216. 
75 Lamm/Greenwald/Young, pp.328-349. 
76 Hassan-Awdi, ¶81. 
77 Rose, p.183. 
78 ICC Case No. 6497, p.3. 
79 Facts, ¶19. 
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56. To start, in Methanex, it was held that tribunals have the capacity to examine bribery 

allegation on their own through the process of joining the dots as to draw logical 

inferences based on facts.80 Applying this process, this Tribunal would find how 

Claimant has conducted bribery in respect to his obtainment of environmental license.  

57. First, when Claimant bought Rocket-Bombs in 1998, Rocket-Bombs could not 

commence any production because it had lost its environmental license.81 To reacquire 

this license, Claimant was required to prove to Oceanian NEA that Rocket-Bombs had 

adjusted its production line pursuant to Oceanian Environment Act 1996.82 The 

environmental license can only be issued after this requirement has been fulfilled.83 

58. Claimant obtained the environmental license on 23 July 1998; three days after Claimant 

had a private meeting with the NEA President.84 However, it turned out that Claimant 

only adjusted Rocket-Bombs’ production line complying with Oceanian Environment 

Act on 1 January 2014, 16 years later after the issuance of the license.85 

59. Clearly, there is only one answer on how Claimant could get that license back in 1998 

without fulfilling the requirement to get such license: and that is bribery. 

 

2) This Tribunal should decline jurisdiction as Claimant’s investment is against 

international public policy 

60. Having established that Claimant has conducted bribery, Respondent submits that this 

Tribunal should decline jurisdiction, as bribery violates international public policy. 86 

61. Pursuant to Article 9(7) Euroasia-BIT; this Tribunal can take into account any applicable 

principles of international law in resolving this dispute. On that account, when a BIT 

                                                 
80 Methanex, Part III - Chapter B, ¶3. 
81 Facts, ¶3. 
82 Id, ¶4. 
83 PO2, ¶5. 
84 Facts, ¶6. 
85 Facts, ¶13. 
86 Vinuales, p.99. 
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lacks a legality clause – such as in the case with Euroasia-BIT– tribunals often invokes 

international public policy to decline jurisdiction ratione materiae of illegal investment.87 

62. Acts of bribery is contrary to international public policy.88 For example, in ICC 1110, the 

tribunal declined jurisdiction because the investor violates international public policy due 

to the inventor’s act of bribery.89  

63. Likewise, since Claimant has conducted bribery, his action has violated international 

public policy, and for that, this Tribunal should decline jurisdiction. 

64. Moreover, this Tribunal is encouraged to decline jurisdiction as Claimant has violated the 

principle of good faith, which is also a factor demonstrating violation of international 

public policy.90 A violation of good-faith principle occurs when an investor’s illegal act is 

related to the central of its investment profit.91 

65. In this line, without the environmental license, Claimant’s investment – Rocket-Bombs – 

would not have been able to commence production and therefore would not have been 

profitable.92 However, after Rocket-Bombs had illegally acquired the environmental 

license, Rocket-Bombs soon became prosperous as it could commence production.93 This 

shows how the bribery was central to Claimant’s profit from Rocket-Bombs. 

66. Concluding, this Tribunal is requested to decline jurisdiction over this dispute pursuant to 

international public policy.  

 

 

 

                                                 
87 Lalani/Lazo, p.109. 
88 Vinuales, p.99. 
89 ICC Case No. 1110, ¶277. 
90 Kossuth, p.42; Hamester, ¶23. 
91 Fraport, ¶396. 
92 Facts, ¶12. 
93 Id. 
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C. RESPONDENT’S CONSENT TO ARBITRATE IS NOT ESTABLISHED BECAUSE CLAIMANT 

FAILED TO SATISFY EUROASIA-BIT’S LITIGATION REQUIREMENT 

67. Article 9 Euroasia-BIT provides two conditions before investors may access arbitration. 

First, Article 9(1) Euroasia-BIT requires amicable consultation. Second, Article 9(2) 

Euroasia-BIT requires litigation. Only after both conditions are satisfied cumulatively, 

investors then may access the arbitration agreement under Article 9(3) Euroasia-BIT.  

68. Respondent does not contest Claimant’s compliance with the first condition.94 Instead, 

what Respondent disputes is Claimant’s non-compliance with the second condition: the 

litigation requirement - which requires investors to litigate before the host-State’s courts 

for at least 24-months, following consultations’ failure, if investors wish to arbitrate.95  

69. Claimant himself made it clear that he had not satisfied the litigation requirement, as can 

be seen from his ultimatum to immediately initiate arbitration against Respondent if 

consultation were to fail.96  

70. Thus, Respondent submits that Claimant’s failure to satisfy the litigation requirement 

means that Respondent’s consent to arbitrate is not established (1). Moreover, Claimant 

cannot bypass this requirement using treaty interpretation (2.) or the futility exception (3).  

 

1) Respondent’s consent to arbitrate is not established 

71. Before resorting to arbitration, Claimant should have done litigation before Oceanian 

Courts, for at least 24-months– as required under Article 9(2) and (3) Euroasia-BIT. Not 

having done so, Respondent submits this Tribunal has no jurisdiction.  

72. This is because Claimant’s non-compliance with the litigation requirement means that 

Respondent’s consent for arbitration is not established. Consent is the cornerstone of 

arbitration;97 tribunals can only exercise jurisdiction when both parties have mutually 

                                                 
94 Records, p.4. 
95 Euroasia-BIT, Art.9(2). 
96 Records, p.4. 
97 Poudret/Besson, p.229. 
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consented to arbitrate based on an arbitration agreement.98 Article 6 ICC Rules – the 

procedural rule of this arbitration – also upholds the importance of arbitration agreement. 

73. Here, the arbitration agreement is located in Article 9(3) Euroasia-BIT, where 

Respondent as a host-State has given its standing-offer to arbitrate with Euroasian 

investors upon a dispute. Only when this offer is accepted, consent is established.  

74. However, host-State’s standing-offer to arbitrate is only in effect upon the acceptance by 

investors as conditioned within the BIT.99 Investors can only accept or not accept such 

offer as it stands, but they cannot alter it unilaterally.100 If the acceptance does not 

correspond with the terms of the offer, no consent to arbitrate would be established.101 

75. In other words, Respondent’s offer to arbitrate is not given unreservedly; investors must 

satisfy certain conditions to accept that offer;102 the conditions being the amicable 

consultation and litigation requirement, which Claimant has not satisfied the latter.  

76. Thus, since Claimant has not properly accepted Respondent’s offer to arbitrate, no mutual 

consent is established. Therefore, this Tribunal has no jurisdiction over this case.  

 

2) Treaty interpretation demonstrates that the litigation requirement is mandatory 

if investors wish to arbitrate   

77. It is unanimously agreed that non-compliance with mandatory litigation requirement bars 

a party from commencing arbitral proceeding.103 On that account, Respondent submits 

that the litigation requirement indeed is mandatory and cannot be argued otherwise. Here, 

the litigation requirement under Article 9(2) Euroasia-BIT provides:  

“If the dispute cannot be settled amicably, it may be submitted to the competent 

judicial or administrative courts of the Contracting Party in whose territory the 

investment is made.” 

                                                 
98 Wintershall, ¶160. 
99 Kilic, ¶6.2.1; Wintershall, ¶160. 
100 Wintershall, ¶116; ICS, ¶270; Kilic, ¶6.2.2. 
101 ICS, ¶73. 
102 Daimler, ¶194. 
103 Id; Maffezini, ¶36; Wintershall, ¶118; Born/Scekic, p.234. 
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78. If Claimant argues that the litigation requirement is permissive due to the phrase ‘may be 

submitted’, he would be incorrectly interpreting the provision as that would go contrary 

to the rules of treaty interpretation governed under Article 31 VCLT, which provides:  

‘[a] Treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose’.  

79. Accordingly, Article 9(2) Euroasia-BIT must be interpreted not only by looking at one 

term in isolation, i.e. “may”, but instead must be read together contextually with the 

whole Article 9 Euroasia-BIT.104 This will demonstrate how the litigation requirement 

under Article 9(2) Euroasia-BIT is mandatory if investors wish to access arbitration.  

80. First, Article 9(1) Euroasia-BIT provides the first step for investors upon a dispute, 

namely to conduct amicable consultation. If this step fails, investors then ‘may’ proceed 

to the next step set out under Article 9(2) Euroasia-BIT; the litigation requirement.  

81. The wording ‘may’, however, does not mean that investors can either choose to proceed 

with litigation or to skip such requirement and jump to the third step under Article 9(3) 

Euroasia-BIT (submission to arbitration). Instead, it means that investors can either 

proceed with litigation or to abandon its claims all together upon consultation’s failure.105  

82. Secondly, Article 9(2) Euroasia-BIT must next be read in conjunction with Article 9(3) 

Euroasia-BIT – the arbitration agreement itself – that provides: 

“Where, after twenty four months from the date of the notice of on the 

commencement of proceedings before the courts mentioned in paragraph 2 

above, the dispute between an investor and one of the Contracting Parties 

has not been resolved, it may be referred to international arbitration.” 

83. The language above shows there is a specific condition for an investor if arbitration were 

to be allowed: 24-months must have passed following submission to host-State’s courts. 

                                                 
104 Thulasidhass, p.23.  
105 Ambiente, ¶591; Abaclat, ¶577.  
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Thus, submission to arbitration is absolutely dependent on the fulfillment of the litigation 

requirement.106 Without it, the investor would have no right to go to arbitration.  

84. Third, equally crucial is to observe Article 9(4) Euroasia-BIT, which states: 

“From the time arbitration proceedings are commenced, each party to the 

dispute shall take any measures as may be necessary to dismiss any pending 

court proceedings” 

85. This provision refers to the outcome of following Article 9 Euroasia-BIT’s structure: it 

contemplates the situation when 24-months have lapsed following investor’s submission 

to host-State’s courts, yet the dispute remains unresolved. In that situation, investors can 

recourse to arbitration, and any pending court proceedings would be dismissed.  

86. On that account, if Claimant can freely bypass the litigation requirement, then Article 

9(4) Euroasia-BIT will be otiose. Article 31 VCLT requires an interpretation to render all 

provisions as effective.107 Simply, if investors can skip the litigation requirement, then 

there would have been no need of including Article 9(4) Euroasia-BIT, as there might 

actually be no courts proceeding needing to be dismissed.  

87. Concluding, the litigation requirement is mandatory for any investors who wish to access 

international arbitration. 

  

3) Claimant cannot bypass the litigation requirement by virtue of the futility 

exception 

88. Finally, in the situation that Claimant argues that he can bypass the litigation requirement 

based on the futility exception, Respondent submits that he cannot. This is because the 

futility exception is not applicable in the present case (a.). Alternatively, even if 

applicable, futility is not proven (b.).  

 

                                                 
106Ambiente, ¶590; Abaclat, ¶577. 
107 Linderfalk, p.218. 
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a) The futility exception is not applicable in the present case 

89. The futility exception is a principle derived from the laws on diplomatic protection, 

which allows derogation from the requirement to exhaust local remedies if such remedies 

can be proven to be obviously ineffective.108 This exception is not applicable here.  

90. Under the laws on diplomatic protection, the futility exception contains a limitation in 

regard to its application in a BIT; it cannot apply when its application will be inconsistent 

with that BIT’s provisions.109 As held in ICS, the futility exception is not applicable in 

the absence of an express provision allowing its application within the BIT itself. 110  

91. Here, Euroasia-BIT does not have any provision allowing the futility exception. Rather, 

the contrary is true. The futility exception stands against the whole of Article 9 Euroasia-

BIT that obliges litigation requirement for any investors who wish to arbitrate.111   

92. Therefore, pursuant to Article 9(7) Euroasia-BIT; this Tribunal can only consider the 

‘applicable’ principle of international law, which, according to the laws on diplomatic 

protection itself, the futility exception cannot apply to a BIT containing contrary 

provision to the exception, such as Euroasia-BIT. This conclusion is in line with the fact 

that when it comes to treaty interpretation, treaties’ text takes precedence over any 

principles of international law.112  

93. Likewise, this Tribunal should prioritize Euroasia-BIT’s text in determining the 

application of the futility exception; which according to Euroasia-BIT, cannot be applied.  

 

 

 

 

                                                 
108 ILC-Diplomatic, Art.15. 
109 Id, Art.17. 
110 ICS, ¶¶265- 267. 
111 Supra, ¶87. 
112 AAPL, ¶24. 
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b) Litigation would not have been futile for Claimant 

94. Alternatively, Respondent submits that litigation before Oceanian Courts would not have 

been futile for Claimant. To begin, the standard of establishing futility is extremely high; 

113 it has only worked in extreme cases;114 and the burden of proof lies on the investor.115  

95. For example, the exception has only been accepted in cases involving Argentinian courts 

during Argentina’s economic-crisis, where there was clear evidence that Argentina would 

suspend any court proceedings against it.116 Meanwhile, when litigation was merely 

claimed as being ‘lengthy’, ‘burdensome’, or ‘leading to inefficiency or inequity,’ the 

futility exception cannot be accepted.117 

96. In this case, the remedies through litigation were actually available for Claimant. Under 

Article 9(2) Euroasia-BIT, Claimant could submit a dispute to any competent judicial or 

administrative court to fulfill the litigation requirement. As addressed next, Claimant 

actually could obtain remedies from either Oceanian Administrative Courts or Oceania 

Constitutional Tribunal.  

97. First, based on Oceanian Code of Administrative Procedure, any administrative decision 

– including the Executive Order – is subject to reconsideration proceeding.118 Claimant 

could have applied for this proceeding,119 yet he did not.  

98. Alternatively, Claimant could have tried to set aside the Executive Order through 

Oceanian Constitutional Tribunal.120 Although it may require a lengthy process, it is not 

at all impossible.121 What must be emphasized is that futility only exists if host-State 

courts are actually unavailable for the investors,122 which is not the case here.  

                                                 
113 Kilic, ¶8.1.4. 
114 Arthur, p.482. 
115 ICS, ¶280. 
116 Abaclat, ¶590; Ambiente, ¶626. 
117 ICS, ¶73&269; Daimler, ¶191; Kilic, ¶8.1.10. 
118 PO3, ¶9. 
119 Id. 
120 Id. 
121 Id. 
122 Arthur, p.482; Apotex, ¶284. 
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99. Claimant had options; but he chose not to try to pursue any of them. Clearly, in the 

absence of even a cursory attempt by the investor, host-State’s courts cannot be 

concluded as futile.123  

100. For that, this Tribunal should nevertheless decline jurisdiction due to Claimant’s non-

compliance with Euroasia-BIT’s litigation requirement. 

 

D. CLAIMANT CANNOT CIRCUMVENT THE LITIGATION REQUIREMENT VIA EUROASIA-

BIT’S MFN CLAUSE  

105. Respondent refutes Claimant’s invocation of Euroasia-BIT’s MFN Clause to access 

Eastasia-BIT’s dispute settlement provision for escaping the litigation requirement.124  

106. For this, Respondent submits three arguments. First, MFN clauses generally do not apply 

to dispute settlement provision (1). Second, Euroasia-BIT’s MFN Clause, in particular, 

cannot apply to dispute settlement provision (2). Third, Euroasia-BIT’s dispute settlement 

provision is not a less favorable treatment compared to that of Eastasia-BIT’s (3). 

 

1) MFN clauses generally do not apply to dispute settlement provision  

107. Respondent submits that MFN clauses should not be abused by investors to escape a 

BIT’s litigation requirement because such requirement is a condition precedent to host-

States’ consent to arbitrate.  

108. All rights under BITs – including MFN treatment – can only be granted to investors if 

certain parameters are satisfied, e.g. ratione personae and ratione materiae.125 These 

parameters deal with condition precedent to a tribunal’s jurisdiction.126 On that account, it 

                                                 
123 ICS, ¶269; Kilic, ¶3.4.7. 
124 Records, p.3. 
125 ILC-MFN, Final Report, ¶105. 
126 Id; Banifatemi, p.250. 
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is uncontested that MFN clauses cannot change those conditions as they deal with the 

qualifying conditions for the enjoyment of any BIT protections.127 

109. Equally, consent to arbitration – ratione voluntatis – is also a condition precedent to 

tribunals’ jurisdiction.128 Without establishing consent, tribunals cannot enforce any of 

investor’s BIT’s protection.129 Thus, in the same manner how MFN clauses cannot 

override limitations of ratione personae and ratione materiae, MFN clauses also cannot 

be used to override limitations of consent to arbitrate.130  

110. For example, in Daimler, after the tribunal found that the access to arbitration under 

Germany-Argentine BIT is dependent on the fulfillment of the litigation requirement,131 

the tribunal concluded that such requirement could not be altered by MFN clause, as it 

was a condition precedent to the host-State’s consent to arbitrate.132  

111. Likewise, since the litigation requirement under Euroasia-BIT also serves as a qualifying 

condition to Respondent’s consent to arbitrate,133 such litigation requirement cannot be 

altered by Claimant using Euroasia-BIT’s MFN Clause.  

112. For these reasons, Respondent invites this Tribunal to reject Claimant’s attempt to escape 

from Euroasia-BIT’s litigation requirement via MFN Clause.  

 

2) Euroasia-BIT’s MFN clause does not apply to dispute settlement provision  

113. Alternatively, Respondent submits that Euroasia-BIT’s MFN Clause does not apply to 

dispute settlement provision; thus cannot fulfill Claimant’s demand to access another 

                                                 
127 Stern (Impregilo), ¶64-77; Banifatemi, p.250; Tecmed, ¶69. 
128 Daimler, ¶200; Stern (Impregilo), ¶78. 
129 Plama, ¶63. 
130 Stern (Impregilo), ¶78; Thomas-QC (Hochtief), ¶39. 
131 Daimler, ¶183. 
132 Id, ¶200. 
133 Supra, ¶76. 



20 

  

BIT’s dispute settlement provision. To determine if MFN clause can apply to dispute 

settlement provision, a thorough interpretation under Article 31 VCLT is required.134  

114. The first step in treaty interpretation under Article 31 VCLT is to examine the ordinary 

meaning.135 Here, Euroasia-BIT’s MFN Clause ordinary meaning is apparent and it does 

not apply to dispute settlement provision. Euroasia-BIT’s MFN Clause stipulates:  

 “Each Contracting Party shall, within its own territory, accord to investments 

made by investors of the other Contracting Party, to the income and activities 

related to such investments and to such other investment matters regulated by this 

Agreement, a treatment that is no less favorable than that accorded to its own 

investors or investors from third-party countries.” 

115. Based on its structure, Euroasia-BIT’s MFN Clause is drafted narrowly; it stands in 

contrast to ‘broad’ MFN clauses in other BITs using the language of ‘all matters’,136 and 

even more so, to other MFN clauses explicitly extend to dispute settlement provision.137 

116. As result of its limited scope, pursuant to the ejusdem generis principle – which is a 

general principle of treaty interpretation and has been regarded as being derived from the 

very nature of MFN clause itself – 138 Euroasia-BIT’s MFN clause can only “attract 

matters belonging to the same category of subject” as to which the clause itself relates.139 

In other words, MFN clause’s beneficiaries can only acquire rights falling within the 

limits of the MFN clause’s subject matter.140 

117. Here, Euroasia-BIT MFN Clause’s subject matter is limited to ‘treatment’ accorded to 

‘investments’ (a), ‘to the income and activities related to such investment’ (b) and ‘to 

such other investment matters’, (c) and within the ambit of the host-States’ ‘own 

territory’. (d). As shown next, dispute settlement provision falls outside those limitations.  

 

                                                 
134 Daimler, ¶214. 
135 VCLT, Art.31; ILC-MFN, p.30. 
136 Argentine-Spain BIT; Argentine-Italy BIT. 
137 UK-Albania BIT. 
138 ILC-MFN, p.30. 
139 Ambatielos, p.107. 
140 ILC-MFN, p.27. 
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a) Treatment accorded to investments 

118. To begin, the key in determining the scope of an MFN clause is the term ‘treatment’.141 

While it may be true that the ordinary meaning of ‘treatment’ can be broad, it is not the 

case with ‘treatment’ under Euroasia-BIT’s MFN Clause. 

119. ‘Treatment’ accorded within Euroasia-BIT’s MFN Clause is limited to ‘investments’. 

This means the beneficiaries can only attract treatment granted to investments, but not to 

investors. A distinction must be made between treatment granted for investments and 

investors.142 Understandably, Euroasia-BIT also distinguishes the term ‘investor’ with the 

term ‘investment’.143 

120. Under that premise, what must be understood is that although interlinked, investors and 

investments enjoy different rights. Procedural right, such as dispute settlement provision, 

is only enjoyed by investors bearing in mind that ‘investments’ do not possess legal 

personality to file a claim.144  

121. For example, in RosInvest, the tribunal recognized the distinction between treatments 

granted towards investments and investors, and concluded that procedural protection, i.e. 

access to arbitration, is not part of the treatment in which investment is accorded.145 

122. On this account, ‘treatment’ under Euroasia-BIT’s MFN Clause also does not include 

dispute settlement provision.  

 

b) The phrase ‘to the income and activities related to such investment’ 

123. Moreover, the phrase ‘accords to investments’ is followed by the phrase to ‘the income 

and activities related to such investments’.  

                                                 
141 ICS, ¶285. 
142 Thomas QC (Hochtief), ¶46. 
143 Euroasia-BIT, Article 1(1)-(2). 
144 UNCTAD-MFN, p.104. 
145 RosInvest, ¶128. 
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124. This makes what is already a narrow scope of Euroasia-BIT’s MFN treatment, i.e. only to 

investments, into an even narrower scope: treatment is further limited only to income and 

activities related to investments. The effect of this further limitation excludes dispute 

settlement provision from the scope of Euroasia-BIT’s MFN Clause.  

125. This is because ‘income’ means a return in money from one’s business,146 which is not 

susceptible of attracting dispute settlement provision.147 As to ‘activities’, the term is 

followed by the phrase ‘related to investments’. Thus, ‘activities’ here concerns only to 

investments’ day-to-day normal operation, not related to dispute settlement provision.148 

126. On this point, it is still apparent that dispute resolution provision is outside the scope of 

treatment of Euroasia-BIT’s MFN.  

 

c) The phrase ‘to such other investment matters regulated by this Agreement’ 

127. Furthermore, while the scope of Euroasia-BIT’s MFN Clause is then broadened by the 

phrase ‘and to such other investment matters regulated by this Agreement’, this phrase 

nevertheless does not include dispute settlement provision.  

128. The ‘broadening’ phrase serves as a residual rule to the previous terms before it, namely: 

‘investments’, and ‘to the income and activities related to the investments’. This is 

evident from the word ‘such’, which is defined as ‘a type of the same kind.’149 Hence, the 

phrase ‘such other investment matters’ is still limited within the ambit of treatment 

granted to ‘investment’, which as discussed, excludes dispute settlement provision.150  

129. In other words, the phrase ‘and to such other investment matters regulated by this 

Agreement’ sends back the interpreter into other matters related to investments; but not 

limited to the income and activities of investment; and that is regulated under Euroasia-

BIT. This points at other substantive protections regulated under Euroasia-BIT, i.e. 

                                                 
146 Black’s Law (9th Ed), p.831. 
147 Bernardez (Ambiente), ¶471. 
148 Id, Wintershall, ¶171. 
149 Black’s Law (9th Ed.), p.1590. 
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investments’ admission and protection (Article 2), protection from expropriation (Article 

4), compensation (Article 5), free transfer (Article 6), and subrogation (Article 7).  

130. The phrase, however, does not extend to dispute settlement provisions between States 

(Article 8) and between investor-States (Article 9). This is affirmed by examining Article 

9 Euroasia-BIT as well as Article 8 Euroasia-BIT, which according to Article 31(2) 

VCLT is the ‘context’ for determining ordinary meaning of a treaty’s text. Article 9(1) 

Euroasia-BIT defines disputes between investor and host-State as ‘any disputes regarding 

investment…arising out of or relating to this Agreement.’  

131. Thus, Article 9(1) Euroasia-BIT uses the language equivalent to ‘investment matters 

regulated under this Agreement’, which points only at the substantive protections 

regulated under Euroasia-BIT, but not at matters regulated under Article 8 Euroasia-BIT 

– another dispute resolution provision governing interpretation and application of the BIT 

between Contracting States.151  

132. Because of that, it is clear that the phrase ‘such other investment matters regulated under 

this Agreement’ contemplated under Euroasia-BIT’s MFN Clause only expands to 

include other substantive protections but not dispute settlement provisions.  

 

d) The phrase ‘within its own territory’ 

133. Finally, dispute settlement provision exclusion from Euroasia-BIT’s MFN Clause is 

confirmed by the term “within its own territory”.  

134. This term shows how the scope of Euroasia-BIT’s MFN Clause is limited to treatment 

accorded in territory of the host-State. Contrastingly, dispute settlement provision, 

particularly access to international arbitration, is a treatment accorded outside the host-

State’s territory. In ICS and Daimler, both tribunals ruled that when an MFN clause 
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applies only to treatment within the host-State’s territory, any treatment outside such 

territory, i.e. access to international arbitration, fall outside the MFN clause’s scope.152  

135. For that, since Claimant’s purpose of invoking Euroasia-BIT’s MFN Clause is to 

ultimately obtain direct access to international arbitration provided in another BIT, the 

term ‘within its own territory’ will prevent him for doing that.  

136. Concluding, interpreted based on Article 31 VCLT, it is evident that dispute settlement 

provision falls outside the scope of treatment under Euroasia-BIT’s MFN Clause’s and 

therefore cannot operate as to access another BIT’s dispute resolution provision. 

 

3) Euroasia-BIT’s dispute settlement provision is not less favorable than that of 

Eastasia-BIT’s  

137. Finally, Respondent submits that Euroasia’s dispute settlement provision is not less 

favorable when compared to Eastasia’s dispute settlement provision.  

138. To start, determining whether a treatment is ‘less favorable’ than another treatment must 

be done objectively,153 and requires such treatment to be more than simply being 

different.154 For this, Claimant begins by laying out the two dispute settlement provisions.  

139. Euroasia-BIT’s dispute settlement provisions requires investors to first conduct 

consultation upon a dispute; then if consultations fails, investors can litigate before host-

State’s courts; then if after 24 months the dispute cannot be settled in litigation, investors 

can proceed to arbitration. 

140. Meanwhile, Eastasia-BIT’s dispute settlement provisions requires investors to first 

conduct amicable consultations; then if after six months the dispute is still unresolved; 

investors can only proceed to arbitration, as they do not have any option to litigate.  

                                                 
152 ICS, ¶308; Daimler, ¶231. 
153 ICS, ¶320; UNCTAD-MFN, p.17. 
154 Daimler, ¶242. 



25 

  

141. In other words, while Euroasia-BIT’s dispute settlement provision provides two 

cumulative forums of settlement; litigation, then arbitration, Eastasia-BIT’s only allows 

arbitration. This is where it will be shown how investors under Euroasia-BIT are only 

granted a different treatment but not necessarily less favorable.  

142. First, the fact that Euroasia-BIT allows the possibility of litigation actually provides 

investors with certain more favorable treatments that are not granted to Eastasia’s 

investors. For one, Euroasia-BIT’s investors can avoid the expensive arbitration. 

Indisputably, international arbitration is more costly than litigation.155 On the other hand, 

Eastasia-BIT’s investor has no other choice than relying on such costly arbitration.  

143. Moreover, since Euroasia-BIT’s investors can litigate; they can get an immediately 

enforced judgment. Meanwhile, Eastasia-BIT’s investors would need a separate process 

for enforcing the eventual award since they can only go to arbitration.156  

144. Finally, although Euroasia-BIT’s investors might have to undergo two separate 

proceedings if litigation cannot resolve the dispute, this does not mean they are treated 

less than Eastasia-BIT’s investors who only have access to arbitration. In fact, through 

litigation, investors could resolve some percentage of the disputes prior to the arbitration; 

thereby reducing both cost and time of the later arbitration.157 

145.  In any case, even if litigation were to be ineffective, investors could recompense any cost 

– including actual cost, opportunity cost, and even interests – arising from the delay 

caused by the litigation later on in the arbitration.158  

146. Therefore, attempting litigation first would actually assist the later arbitral proceedings. 

As pointed by Professor Stern, a system that obliges investors to only one possibility of 

dispute-settlement is not more favorable compared to a system that gives the possibility 

for investors to use cumulatively two different forums.159 
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147. The same holds true here: Eastasia-BIT’s dispute settlement provision is not more 

favorable when compared to that Euroasia-BIT’s dispute settlement provision.  

 

PART II: INADMISSIBILTY, LIABILITY, AND REMEDIES 

 

II. CLAIMANT’S CLAIMS ARE INDAMISSIBLE IN LIGHT OF ARTICLE 1(1) 

EASTASIA-BIT 

148. If this Tribunal were to sustain jurisdiction, Respondent submits that Claimant’s claims 

are inadmissible due to Claimant’s invocation of Euroasia-BIT’s MFN Clause to access 

Eastasia-BIT’s dispute settlement provision.  

149. This is because, if Claimant’s invocation were successful he would be bound to Article 

1(1) Eastasia-BIT, which unlike Euroasia-BIT, contains a legality requirement that only 

covers investment that is ‘invested in accordance with the laws and regulation’ of the 

host-State. This is the manifestation of the clean hands doctrine, which serves to make 

claims made by an investor whose investments are illegal as inadmissible.160  

150. On this account, Respondent will establish how Article 1(1) Eastasia-BIT applies to 

Claimant (A) and that Claimant’s investment has failed to comply with Article 1(1) 

Eastasia-BIT (B). 

 

A. ARTICLE 1(1) EASTASIA-BIT APPLIES TO CLAIMANT 

151. Claimant is bound to Article 1(1) Eastasia-BIT. MFN clause cannot be used to avoid the 

duty to respect the host-State’s internal laws and regulations.161 This is because a legality 

requirement set by the comparator BIT – Eastasia-BIT – cannot be overridden by MFN 
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clause because non-compliance with the granting-State’s law will only create a 

discriminatory treatment to other States.162 

152. Therefore, if Claimant wants to enjoy Article 8 Eastasia-BIT, his investment must 

comply with Article 1(1) Eastasia-BIT.  

 

B. CLAIMANT’S INVESTMENT DOES NOT COMPLY WITH ARTICLE 1(1) EASTASIA-BIT 

153. Article 1(1) Eastasia-BIT provides that a protected investment is limited only to:   

“Assets directly or indirectly invested by an investor in the territory of the 

other Contracting Party in accordance with the laws and regulation of the 

latter”. 

When an investment fails to meet the BIT’s definition of investment, i.e. invested not in 

accordance with the host-State’s laws and regulations, this gives rise to inadmissibility 

of the investor’s claims.163 

154. In this line, Respondent submits that Claimant’s investment – Rocket-Bombs – did not 

comply with Oceanian law, particularly Oceanian Environment Act. This is because 

Rocket-Bombs had commenced production back in 1998 without having adjusted its 

production line first; since the only reason Rocket-Bombs could commence production 

was due to the illegally obtained environmental license.164 

155. Accordingly, Respondent submits that Claimant’s investment is non-compliant with 

Article 1(1) Eastasia-BIT because environmental license forms part of investment (1). 

Alternatively, if the obtainment of environmental license is deemed as an illegal 

performance, Respondent submits that the scope of Article 1(1) Eastasia-BIT extends 

also to bar investment involved in illegal performance (2). 
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1) Claimant’s investment is non-compliant with Article 1(1) Eastasia-BIT because 

environmental license forms part of investment 

156. A violation of law relating to investment’s initiation would deprive the investment from 

any BIT protection.165 Under this premise, Respondent submits that environmental 

license is part of investment’s initiation, and since it was acquired illegally, Claimant’s 

investment is not compliant with Article 1(1) Eastasia-BIT.  

157. To start, under the recognized doctrine of ‘general unity of investment operation’,166 an 

investment is formed based on the various elements leading to materialization of such 

investment, including any contracts or other required licenses.167 Indeed, any 

administrative requirement for an investment to initiate is part of the investment itself.168 

This includes environmental license, as any economic activity of investment is dependent 

on its compliance with the environmental laws.169 

158. Likewise, Article 1(1) Eastasia-BIT also recognizes that investment includes‘…any 

licenses and permits pursuant to laws…’ Even more so, in Oceania, any investment 

activity concerning arms production operation is dependent on the environmental license 

pursuant to Environment Act 1996.170 Thus, even if Claimant’s investment is mainly in 

form of his ‘shares in Rocket-Bombs’, the environmental license is also part of 

Claimant’s overall investment, as without this license, Rocket-Bombs would not have 

been able to operate at all to begin with.  

159. Hence, since Claimant has not obtained this environmental license legally, his investment 

is illegal in light with Article 1(1) Eastasia-BIT. 
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2) Article 1(1) Eastasia-BIT’s scope also extends to bar investment involved in 

illegal performance 

160. Article 1(1) Eastasia-BIT’s legality clause is worded as to disqualify investment that is 

not ‘invested… in accordance with the laws and regulation of the latter’. In this line, 

Respondent submits that if Claimant’s illegal obtainment of the environmental license is 

not considered as part of investment’s initiation, the scope of Article 1(1) Eastasia-BIT 

extends to bar any investments involved in any illegal performance.  

161. To start, pursuant to Article 31 VCLT, the term ‘invested’ has a broad meaning; it does 

not only refer to the investment initiation, but also to any situations when an investor 

‘applies certain money in the hope of gaining profit’.171 As held in Salini, the term 

‘invested in accordance with the laws and regulation’ prevents BIT protection from 

investment involving with either illegal initiation or performance.172 

162. Here, when Claimant applied for environmental license, he also needed to apply money 

to adjust its production line in order to get profit from being able to commence 

production. Based on that alone, Article 1(1) Eastasia-BIT will operate to bar Claimant’s 

investment due to his illegal performance of conducting bribery.  

163. The conclusion in which the scope of Article 1(1) Eastasia-BIT also extends to bar illegal 

performance is confirmed by Article 10 Eastasia-BIT, which according to Article 31(2) 

VCLT is the ‘context’ to determine the ordinary meaning of a text, where article 10 

Eastasia-BIT provides that:  

“The provisions of this Agreement shall apply to future investments made by 

investors on one Contracting-Party in the territory of the other Contracting-

Party in accordance with the laws and regulations of the latter…” 

164. As shown, Article 10 Eastasia-BIT already operates to prevent any investment whose 

initiation is illegal as seen by the choice of word ‘made’.  By this notion, if Article 1(1) 

Eastasia-BIT’s scope is also deemed as limited only to investment’s initiation, such 

reading would make Article 10 Euroasia-BIT redundant as it would have the same 
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meaning as Article 1(1) Eastasia-BIT; whereas Article 31 VCLT requires any redundant 

interpretation to be rejected.173 

165. Subsequently, the only conclusion is that Article 1(1) Eastasia-BIT must have a different 

meaning than Article 10 Eastasia-BIT, in which Article 1(1) Eastasia-BIT also deals with 

performance of investment.  

166. This is further affirmed in Hamester, where the tribunal agreed on Ghana’s assertion to 

distinguish Article 10 and Article 1(1) Germany-Ghana BIT,174 where the definition of 

investment in Article 1(1) Germany-Ghana BIT must also encompass investment 

performance due to the more limited scope of Article 10 Germany-Ghana BIT that only 

deals with investment’s initiation.175 

167. Correspondingly, since Article 1(1) Eastasia-BIT also operates to bar any investments 

whose performance is illegal, Claimant’s illegal obtainment of environmental license 

would bar Rocket-Bombs from any BIT protection; subsequently making Claimant’s 

claim inadmissible.  

 

III.  RESPONDENT DID NOT EXPROPRIATE CLAIMANT’S INVESTMENT 

168. Respondent is aware that Article 4 Euroasia-BIT prohibits expropriation, either directly 

or indirectly, unless for public purpose, done discriminatorily, with due process, and with 

payment of compensation.  

169. Nevertheless, contrary to Claimant’s assertion, Respondent submits that it does not owe 

Claimant any compensation, as the Executive Order did not amount to expropriation (A); 

and it was actually a legitimate exercise of regulatory power (B); In any event, 

Respondent is exempted from any liabilities (C). 
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A. THE EXECUTIVE ORDER DID NOT CONSTITUTE AS EXPROPRIATION 

170. Expropriation is a deprivation of the property of an investor by a host-State.176 There are 

two forms of expropriation: direct and indirect. Direct expropriation comes in form of 

physical taking of property,177 which definitely did not occur here, as Respondent never 

physically took Claimant’s property. 

171. Indirect expropriation, meanwhile, occurs when a State’s measure substantially deprives 

an investor of its control and enjoyment of investment (1), permanently affects the 

investor (2), and interferes with the investor’s legitimate investment-backed expectations 

(3).178 Equally, Respondent submits none of these criteria are met here. 

 

1) The Executive Order did not substantially deprive Claimant’s investment 

172. For substantial deprivation to be established; a measure must result in total or near-total 

destruction of the investment’s economic value; or alternatively, an investor has been 

deprived of the control over the investment.179 Neither of these criteria is met here. 

173. However, before going any further, Respondent rejects any application of the ‘sole effect’ 

doctrine – which looks solely at the effects of the governmental measures on the investor 

without considering the purpose or intention behind it.180 This is because this doctrine has 

been challenged by State practices and tribunal decisions.181  

174. Therefore, this Tribunal should only focus on the criteria of destruction of economic 

value and loss of control, which as shown next; both have not been met here.  

175. First, destruction of the economic value of the investment must be total or close to total. 

In LG&E, the tribunal held that substantial deprivation occurs only if the host-State’s 
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measure has a causal link to the loss of value and economic use of the investor’s 

investment.182 Moreover, the tribunal held that the threshold to establish substantial 

deprivation is extremely high as not even deterioration of investment value up to 90% 

could amount to expropriation.183 

176. Here, Claimant’s investment has not suffered substantial deprivation. To start, Rocket-

Bombs’ value was already deteriorating even before the enactment of the Executive 

Order.184 Moreover, although Rocket-Bombs’ value perhaps deteriorated further 

following the Executive Order, nevertheless there is no record confirming the deprivation 

of Rocket-Bombs as to reach the level set in LG&E. In fact, Claimant has not presented 

any evidence as to prove the extent of his investment loss. 

177. Second, a measure must deprive the investor’s control over investment to establish 

substantial deprivation.185 Loss control of investment includes loss of rights of ownership 

or management.186 In Sedco, loss of control was found because the host-State had 

appointed temporary directors to control the investor’s investment; thus preventing the 

investor from accessing or managing the investment.187 

178. Contrastingly, the Executive Order only bars Claimant to conduct business with Euroasia 

and suppliers from Oceania.188 It did not, however, prohibit Claimant to conduct business 

with suppliers from outside Oceania or to sell his products to clients other than 

Euroasia.189 In this sense, Claimant still remains in control over his investments. 

179. Therefore, the Executive Order did not substantially deprive Claimant of his investment.  
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2) The Executive Order did not cause permanent damage to Claimant’s investment 

180. Only a measure that has lasting effect can constitute as an expropriation. 190 In SD-Myers, 

the tribunal dismissed the investor’s expropriation claim because the host-State’s measure 

was only temporary in effect.191 

181. An effect is permanent when there is no prospect that the investor will be able to resume 

the enjoyment of his property.192 For example, the Iran-United States Claims Tribunals 

held that a taking is only permanent in effect if the surrounding circumstances 

demonstrated that there was no realistic prospect for the investors to resume their 

business activity.193 

182. Applying the same rationales, the Executive Order was also temporary in effect. Indeed, 

it was only a response to Euroasia’s annexation of Fairyland, and it was never intended to 

be permanent.194 This is proven by the fact how Claimant’s contracts with his Oceanian 

suppliers were merely suspended.195 Therefore, Claimant’s inability to take advantage of 

his investment was only delayed.196 Claimant would be able to resume its business 

operation after the Executive Order is lifted. 

183. Thus, the Executive Order did not cause Claimant any permanent damage.  

  

3) The Executive Order did not impair Claimant’s investment-backed expectations 

184. Finally, to be considered as substantial deprivation, investors’ legitimate expectation 

must be impaired by the host-State’s measure.197  

185. However, investors’ expectation must be reasonable and legitimate.198 Particularly, 

expectations must be compatible with the host State’s legitimate regulatory power,199 the 
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host State’s legal framework at the time of entry of the investment;200 and should be 

based on reasonable expectation that circumstances prevalent at that time might 

change.201 

186. Here, Claimant should have known that under Article 10 Euroasia-BIT, Respondent has 

the obligation to take necessary measures to maintain international peace or security. 

Claimant too should have known, that even before 1998, Respondent already had a legal 

framework allowing the President to declare the existence of a threat originating from 

outside Oceania, where in such situation the President may block transactions and freeze 

assets to cope with such threat.202 

187. Therefore, when Euroasia annexed Fairyland through military means, it should not have 

come as a surprise that Respondent would issue the Executive Order. It should not have, 

in any way, impaired Claimant’s investment-backed expectation. 

188. Conclusively, since none of the criteria establishing indirect expropriation are met here, 

Respondent persuades this Tribunal to find Claimant’s expropriation claim as unfounded, 

and therefore, Respondent bears no obligation to compensate Claimant.  

 

B. THE EXECUTIVE ORDER WAS A LEGITIMATE EXERCISE OF RESPONDENT’S 

REGULATORY POWER 

189. Concurrently, Respondent submits that the Executive Order is a regulatory measure 

rather than indirect expropriation.  

190. Under customary international law, States have the sovereign rights to regulate any 

commercial activity within its territory under the premise of regulatory power, which if 

established, 203 would release the host-State from any obligation to compensate. 204 
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191. In this vein, the Executive Order is a regulatory measure because it fell within 

Respondent’s regulatory power (1.); was done reasonably and proportionally (2.); and 

was not discriminatory (3.). 

 

1) The Executive Order fell within Respondent’s regulatory power 

192. Regulatory power is States’ inherent and plenary power to make any laws necessary to 

preserve or protect order, health, morality, justice, and national security. 205 

193. States have the capacity to decide what it considers useful or necessary for its public 

purpose.206 Particularly, when it comes to protection of national security, States may 

impose measures aimed to remove any existing threat to its national security, or to 

increase its security system to protect itself from any incoming threat.207 

194. Here, the annexation of Fairyland done by Euroasia– with its violation of use of force – 

clearly undermined fundamental principles of international law such as political 

independence and territorial integrity of other States.208  

195. Claimant might argue that the annexation of Fairyland did not directly threat Respondent. 

However, a State’s national security is also affected by international conflicts occurring 

outside that State’s territory.209 For example, if left unattended, Euroasia’s annexation of 

Fairyland could trigger any other unlawful annexation by other States in the future. 

Accordingly, Respondent had well-founded fears that if Fairyland’s situation was left 

unattended to, it could lead to potential threats to Respondent’s sovereignty as well.210  

196. Respondent therefore needed to guard itself from the threat posed to its national security; 

and the Executive Order was the answer for that. 

                                                                                                                                                             
204 Saluka, ¶262. 
205 Black’s Law (9th Ed.), p.1196. 
206 UNCTAD-Expropriation, pp.31-32. 
207 Continental-Casualty, ¶¶180-181. 
208 Lithuania, p.13. 
209 Id. 
210 Lekhadia, p.172. 



36 

  

 

2) The Executive Order was reasonable and proportional 

197. To be regarded as regulatory measure, a measure should serve a reasonable and 

legitimate aim in a proportional way.211 A measure is proportional if the measure is not 

more severe than it is needed to be in achieving the State’s desired objective.212 Here, the 

Executive Order – that is in the form of economic sanction – was reasonable and 

proportional. 

198. Economic sanctions are commonly utilized as a response against a State’s unlawful 

conduct.213 Economic sanctions can be either in form of embargos and cessation of trade 

that have broad effects that are difficult to control and maintained over long periods,214 or 

in form of targeted sanctions designed deliberately to only focus on certain sectors rather 

than an entire economy and thus would lessen the impact on civilians.215 

199. The Executive Order was part of the latter; it only targeted certain sectors in Euroasia’s 

economic sectors that had direct correlations with Euroasia’s annexation of Fairyland, i.e. 

energy, metals and mining, engineering, and defense services. Thus, since the Executive 

Order had the objective of deterring Euroasia for its act of annexation, the Executive 

Order indeed was proportional as it was not more severe than it needed to be.  

 

3) The Executive Order was non-discriminatory 

200. Finally, a measure must be non-discriminatory to be considered as regulatory measure.216 

201. A measure is discriminatory if the reasoning behind the State’s measure is predominantly 

political or based on any other unreasonable distinction arising from the investor’s 

nationality. 217 Contrastingly, the Executive Order was not discriminatory.  
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202. Respondent notes that Rocket-Bombs was the only company in the arms sector that was 

affected by the Executive Order.218 However, the only reason why Rocket-Bombs was 

the only company being sanctioned was because Rocket-Bombs was the only company in 

the arms sector that had business relationship with Euroasia.219  

203. The fact that all companies operating in the targeted sectors were subjected to the 

sanctions stipulated in the Executive Order demonstrated a lack of intent from 

Respondent to specifically target Claimant’s investment.220 Thus, the Executive Order 

was not discriminatory to Claimant.  

204. For that, since all of the criteria establishing regulatory measure are met, Respondent 

needs not to pay compensation to Claimant.  

  

C. IN ANY EVENT, RESPONDENT IS EXEMPTED FROM ANY LIABILITIES  

205. Finally, if this Tribunal finds that the Executive Order amounted to expropriation and that 

Respondent is liable to pay compensation for Claimant pursuant to Article 4(1) Euroasia-

BIT, Respondent submits that it is exempted either by Article 10 Euroasia-BIT (1) or the 

defense of necessity (2). Thus, Respondent owes no compensation to Claimant (3). 

 

1) Respondent is exempted by Article 10 Euroasia-BIT 

206. Article 10 Euroasia-BIT provides:  

Essential Security Clause 

“Nothing in this Agreement shall be construed to prevent either Contracting 

Parties from taking measures to fulfill its obligations with respect to the 

maintenance of international peace and security.” 
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This provision is known as a non-precluding measure clause, which would preclude any 

State’s measures from any potential violation of the BIT if successfully invoked.221  

207. In that vein, Respondent submits that it is exempted from any violation arising from the 

Executive Order because the situation in Fairyland amounted to essential security issue 

(a). In any case, Article 10 Euroasia-BIT is self-judging (b). 

 

a. The Situation in Fairyland amounted to essential security issue 

208. To start, Article 10 Euroasia-BIT must be distinguished from exemptions clauses from 

other BITs containing express reference to UN Charter.222 For example, the 2004 

Canadian Model BIT provides:  

“Nothing in this agreement shall be construed to prevent any Party from taking 

action in pursuance of its obligations under the United Nations Charter for the 

maintenance of international peace and security.” 

209. Accordingly, while those other BITs may require host-States to wait for an UNSC 

resolution before invoking the exemption clause, the absence of UN reference under 

Article 10 Euroasia-BIT suggests that it encompasses actions beyond the context of 

UN.223 Thus, the fact that UNSC has not adopted any resolution in respect to Fairyland’s 

situation does not prevent Respondent from taking any measure for the purpose of 

maintaining international peace or security. 

210. Having that in mind, Respondent submits that the situation in Fairyland amounted to 

security essential issue and that Respondent was under the obligation to impose the 

Executive Order pursuant to customary international law, particularly under ARSIWA.224 

211. Article 41 ARSIWA emphasizes that when there is a violation of jus cogens, any third-

party States has the obligation to put an end to such violation through lawful means.225 In 
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this regard, the annexation and the occupation of Fairyland by Euroasia – particularly 

through military intervention – clearly violated jus cogens enshrined in Article 2(4) UN 

Charter that prohibited the use of force against territorial integrity.226 

212. For that, Respondent as a third party State and part of international community had the 

obligation under international law to put an end to Euroasia’s violation through lawful 

means, and the Executive Order was the answer for that.  

 

b. Article 10 Euroasia-BIT is self-judging 

213. In any case, Article 10 Euroasia-BIT is self-judging. When an exemption clause is self-

judging, any measures done by host-State are immune from any judicial scrutiny. 227   

214. Respondent notes that Article 10 Euroasia-BIT does not have the phrase “it considers 

necessary”, which Claimant might argue as necessary for a clause to be self-judging. 

However, when a provision does not incorporate such phrase, it actually highlights the 

States’ intention to enjoy “a subjective appraisal of what kind of measure it considers 

appropriate” insofar as it is for the protection of their essential security interest.228  

215. This is because a non-precluding measure clause is already implicitly self-judging due to 

its political nature and the risk of international tribunals ‘second-guessing’ the State’s 

domestic policies.229  

216. For that, Respondent maintains the discretion to decide which situations amounted to 

international security issue, and the situation in Fairyland was one of them. 

  

2) Respondent is exempted under the defense of necessity 

217. Alternatively, Respondent submits that it is exempted as the Executive Order met all the 

cumulative elements of the necessity defense codified under Article 25 ARSIWA.  
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218. Indeed, the Executive Order was the only way to protect Respondent’s essential interest 

against a grave and imminent peril (a). Moreover, Respondent did not contribute to the 

state of necessity (b) and also did not impair the essential interest of other States (c). 

 

a. The Executive Order was the only way to protect Respondent’s essential 

interest against grave and imminent peril  

219. Article 25 ARSIWA allows States to take measures to safeguard its essential interest 

against threats of grave and imminent peril so long as that measure is the only way to 

cope against such threat. 230 The Executive Order fulfilled those criteria.  

220. First, for a peril to be considered ‘grave’, the very existence of the State and its 

independence must be at stake.231 Meanwhile, for a peril to be ‘imminent’, it must 

involve ‘a threat to the interest at the actual time’.232 

221. Here, Euroasia’s annexation of Fairyland through military means was a violation of 

independence and territorial integrity of Eastasia.233 This violation amounted to 

international conflict, thus would also affect the national security of other States that is 

not directly involved with such conflict,234 such as Respondent.235 Moreover, as Euroasia 

still occupies Fairyland, such peril actually still exists even until now.  

222. Second, the Executive Order was also the only way to cope with the threat arising from 

the situation in Fairyland. A measure can be considered as the only way if there is no 

other alternative that would involve lesser breach of international law.236  

223. In that regard, State practices have shown that economic sanctions, including embargos 

and cessation of trade and investment, are legitimate methods of showing displeasure to a 
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State who has violated jus cogens in a way that hurts another State while still remaining 

within the bounds of legality.237  

224. Indeed, economic sanction was the measure chosen by many States – not only 

Respondent – in regard to deter Euroasia for its annexation over Fairyland.238 Thus, since 

economic sanctions are more effective if applied multilaterally,239 the Executive Order 

fell in line within the threshold of the ‘only way’ under the necessity defense.   

225. Concluding, the Executive Order has fulfilled the first element of Article 25 ARSIWA.  

 

b. Respondent did not contribute to the state of necessity 

226. Under Article 25 ARSIWA, a State cannot invoke the necessity defense if it has 

substantially participated in causing such situation of necessity.240 Contrastingly, 

Respondent did not have anything to do with Euroasia’s decision to annex Fairyland and 

thereby, could not be considered as having contributed to the state of necessity. 

 

c. Respondent did not impair the essential interest of other States  

227. Finally, the last element of Article 25 ARSIWA is that a measure imposed by a State 

must not impair any other State’s essential interest.  

228. Here, other States have actually also imposed a similar measure to that of Respondent’s 

Executive Order.241 Thus, the Executive Order did not in any way impair other States’ 

essential interest, as it was actually in line with other State’s interest.  
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229. Moreover, Claimant cannot argue that it was his essential interest that was impaired by 

the Executive Order. This is because any reference to the investor’s essential interests 

would constitute an unacceptable departure from the language of the provision.242 

230. Concluding, all elements under Article 25 ARSIWA are met here and thus, Respondent is 

exempted from any potential violation of Euroasia-BIT.  

 

3) Respondent owes no compensation to Claimant  

231. Having established that Respondent is exempted either through operation of Article 10 

Euroasia-BIT or Article 25 ARSIWA; Respondent submits that it owes Claimant no 

compensation at all.  

232. First, if this Tribunal accepts the application of Article 10 Euroasia-BIT, there would be 

no violation of the BIT and therefore there is no obligation for the State to provide any 

compensation.243 This is because the nature of Article 10 Euroasia-BIT, like any other 

non-precluding measure clauses, would exclude the operation of the BIT’s substantive 

operations during the period of essential security interest.244 

233. Second, if this Tribunal accepts the application of the necessity defense under Article 25 

ARSIWA, as held in LG&E, any damage suffered by an investor during the state of 

necessity should be borne by the investor.245 Therefore, as Euroasia had not yet returned 

Fairyland to Eastasia, the state of necessity persists until now. 

234. For those reasons, Respondent maintains that it is not obliged to provide Claimant any 

payment of compensation as Respondent’s purported violation is exempted.  
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IV. CLAIMANT CONTRIBUTED TO THE DAMAGE SUFFERED BY HIS 

INVESTMENT 

235. Finally, if this Tribunal finds Respondent liable for compensation, Respondent requests 

this Tribunal to preclude, or at least reduce, any compensation for Claimant because 

Claimant contributed to his own damage.  

236. Investment tribunals have employed contributory fault – as derived from Article 39 

ARSIWA – to consider the investor’s conduct in determining reparation,246 particularly 

when there is an action or omission by the investor that materially contributed to the 

damage it suffered.247 A conduct – either action or omission – must involve ‘a lack of due 

care on the part of the investor for its own property’ to constitute contributory fault.248 

237. In that regard, Respondent submits that there are two conducts done by Claimant that 

demonstrate his lack of due care for his investment; first, Claimant’s action of concluding 

a new contract with Euroasia and second, Claimant’s omission by not terminating the 

new contract before the imposition of the Executive Order. 

238. Respondent will establish how those conducts have materially contributed to Claimant’s 

own damage (A), and how his action (B) and omission manifested lack of due care (C). 

 

A. CLAIMANT’S CONDUCTS HAVE MATERIALLY CONTRIBUTED TO HIS OWN DAMAGE 

239. A contribution must be material to be considered as contributory fault; meaning that there 

must be a causal link between the claimant’s conduct and the extent of its injury.249 

240. Tribunals often refer to the ‘but-for’ test to determine materiality, which is done by 

answering the question: would the investor’s damage occur but for its own act? This test 

was applied in Yukos where the tribunal found a sufficient causal link between the 

investors’ conduct and their investment damage by reasoning that: but for the investors’ 
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conduct, the investors’ investment would still exist.250 Hence, despite the fact that the 

host-State was held liable for expropriation,251 the tribunal still declared the investor’s 

conduct as contributory fault, thereby reducing the compensation for those investors.252 

241. Applying the same rationale here, the Executive Order only sanctioned persons in 

Oceania whom by 1 May 2014 were still operating in Euroasian economic sectors.253 

Thus, Claimant’s investment would not have been sanctioned if either first, Claimant did 

not conclude the new contract with Euroasia; and/or second, if Claimant had terminated 

the new contract before the issuance of the Executive Order.  

242. Unfortunately, since Claimant still went ahead with concluding the new contract and also 

failed to terminate it before 1 May 2014, clearly there exists a causal link between 

Claimant’s conducts and the damage suffered by his investment, thereby proving the 

materiality of Claimant’s contribution.  

 

B. CLAIMANT’S ACTION MANIFESTED LACK OF DUE CARE 

243. An action manifesting lack of due care amounts to contributory fault.254 Respondent 

submits that Claimant’s action of concluding the new contract with Euroasia manifested 

lack of due care.   

244. The term ‘due care’ is defined as the conduct a reasonable person would exercise in a 

particular situation,255 while lack of due care is manifested when a person understood a 

dangerous situation, yet still voluntarily encountered such situation.256 In MTD, the 

tribunal deducted 50% of the compensation awarded to the investor since it was found 
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that the investor manifested lack of due care,257 by failing to undertake rigorous due 

diligence when it comes to its own investment.258 

245. Correspondingly, Claimant’s action of concluding the new contract manifested lack of 

due care as Claimant should have known about the dangerous imposition of the 

Executive Order, yet Claimant failed to take any due diligence to avoid that danger.  

246. First, Claimant, as a long-time investor in Oceania,259 must have known that Respondent 

has a legal framework allowing the Oceanian President to issue an Executive Order as 

response to any threat to international security originating outside Oceania.260 

247. Second, Claimant, as Fairyland resident, should have been aware of the likelihood of 

Euroasia’s direct military intervention in his residence, bearing in mind that Fairyland’s 

request for Euroasia’s intervention was broadcasted on public television.261   

248. Third, Claimant’s knowledge about the likelihood of the annexation is supported by the 

fact that his business partner was none other than the actor of the military intervention in 

Fairyland, namely the Euroasian Ministry of National Defense.262 

249. Based on these facts, and bearing in mind that the obligation of non-intervention is 

generally accepted to have a jus cogens status in public international law,263 Claimant 

should have known that when he concluded the new contract with Euroasia, he was 

basically putting his investment in the jeopardy of the probability of being sanctioned.264 

250. Instead, Claimant disregarded all these facts and still concluded the new contract. 

Ultimately, it was his failure to assess the risk from the contract renewal in light of 

Respondent’s clear legal framework and Fairyland’s situation that put him in a position to 

be sanctioned by the Executive Order. Clearly, Claimant’s action demonstrated lack of 

any of due diligence, let alone a rigorous one. 
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251. What Claimant did was simply the opposite of what a reasonable investor should have 

done, and for that, his action manifested lack of due care. 

 

C. CLAIMANT’S OMISSION MANIFESTED LACK OF DUE CARE 

252. Finally, Respondent submits that Claimant has contributed to his investment injury 

through omission – that is by not immediately terminating his new contract with Euroasia 

before the imposition of Executive Order on 1 May 2014.  

253. Under Article 39 ARSIWA, omission that manifests lack of due care also constitutes as 

contributory fault.265 Omission is defined as a failure to take appropriate steps in 

circumstances where such steps were evidently called for.266 Meanwhile, lack of due care 

occurs when the injured evidences an understanding of a dangerous situation and yet still 

voluntary encountered it.267  

254. Here, Claimant failed to take appropriate steps when it was evident that Euroasia – the 

very party that Claimant has been supplying weapons to – annexed Fairyland. Euroasia 

even officially declared the annexation on 23 March 2014 in spite of Eastasia’s 

objection.268 In this midst, it was already clear that Respondent was going to impose the 

Executive Order as a response to Euroasia’s actions, as indicated by media reports on the 

preparation of the Executive Order before it was issued.269 

255. On that account, Claimant had sufficient time to terminate its new contract with Euroasia 

before Respondent issued the Executive Order on 1 May 2014.  Yet, Claimant once again 

ignored all this, and still let the new contract become effective despite the widespread 

condemnation on the annexation.270 If only Claimant had terminated the new contract 

before 1 May 2014, his investment would have not been sanctioned.  
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256. Basically, Claimant volunteered to be sanctioned by the Executive Order. Concluding, 

this Tribunal is requested to hold Claimant liable for the fruits of his own wrongdoings; 

and subsequently preclude or at least reduce any compensation for him. 
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PRAYER FOR RELIEF 

223. In light of the submissions made above, Respondent respectfully requests this Tribunal to 

declare that:  

(1) It has no jurisdiction over the present dispute; or  

(2) The submitted claims are inadmissible. 

 

224. Alternatively, Respondent urges this Tribunal to recognize that:  

(3) Respondent has not violated Article 4 Euroasia-BIT; or 

(4) Respondent is exempted from violating Article 4 Euroasia-BIT. 

 

225. As a last resort, even if this Tribunal finds that compensation is due, Respondent 

encourages this Tribunal to conclude that Claimant has contributed to its own damage, 

and therefore to find that:  

(5) Any compensation should be precluded; or  

(6) Compensation should be reduced. 

 

 

Respectfully Submitted on September 26, 2016 

By: 

Team Crawford 

On Behalf of Respondent 

Republic of Oceania 


