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STATEMENT OF FACTS 

 

1. The Republic of Oceania (“Respondent/Oceania”) and the Republic of Euroasia 

(“Euroasia”) celebrated on 1 January 1992 the Agreement for the Promotion and Reciprocal 

Protection of Investments (the “Euroasia BIT”), while in this same date the Respondent also 

closed the Agreement for the Promotion and Reciprocal Protection of Investments (the 

“Eastasia BIT”) with the Republic of Eastasia (“Eastasia”). 

2. In the suburb of Valhalla, Oceania, there was a company named Rocket Bombs Ltd. 

(“Rocket Bombs”), which operated in the arms industry and had its core portfolio based on 

weapons production. In order to operate in the arms production area, Oceania required an 

Environmental License issued by the National Environmental Authority of Oceania.  

3. In a downturn, Rocked Bombs lost its environmental license with the approval for 

weapons production on 1 November 1997, consequently suspending all of its activities.    

4. On February 1998, Peter Explosive, hereinafter “Claimant”, who at the time was a 

resident of Fairyland, a city that was illegally annexed by Euroasia, acquired 100% shares in 

the company Rocket Bombs. Claimant became the company’s sole shareholder, the President 

and sole member of its board of directors. 

5. This acquisition operation of Rocked Bombs constituted an investment made by 

Claimant in the Respondent’s State, in such a way that Claimant was subjected to the rules of 

the Euroasia BIT.  

6. Because of the environmental license’s loss, the company declined and consequently 

generated a high index of unemployment to the Valhalla’s residents.  

7. The issue of that license required the fully comply of Rocket Bomb’s production with 

the terms of the “Environmental Act 1996” of Oceania. Not only, the adjustment of the 

production line to the environmental requirements contained in such legislation depends upon 

an environmental-friendly technology.  
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8. On 23 July 1998, the Oceanian National Environment Authority issued an 

environmental license approving the commencement of arms production by Rocket Bombs. 

 

9. In addition, Peter Explosive requested to the Ministry of Environment of Oceania a 

subsidy for the purchase of environmental-friendly technology. However, considering the fact 

that the Company lacked the resources to resume arms production, this request was denied on 

August 3
rd

, 1998. 

10. On 23 December 1998, the Claimant and representatives of the Ministry of the 

National Defence of Euroasia concluded a contract for arms production, effective as of 1 

January 1999. The contract was concluded for a period of fifteen years with a possibility for 

renewal. 

 

11. As soon as Rocket Bombs commenced its arms production, the Claimant rehired the 

previous employees of the factories from Valhalla and concluded a number of contracts with 

Oceanian companies for the delivery of the materials necessary for the arms production. 

 

12. Over the years, Rocket Bombs became a very prosperous company and one of the 

largest arms producers in Oceania, and Rocket Bombs concluded a great number of contracts 

for arms production and opened several new factories. The prosperity of the company also 

benefited the local community and Valhalla itself. More people from Valhalla than ever were 

working for Rocket Bombs. 

 

13. Along with the financial recovery of Rocket Bombs, Claimant began the process of 

modernization in its line production, aiming to comply with the requirements set forth in the 

Environment Act 1996.  The production line was fully complied and adjusted by 1
th

 January 

2014. 

14. On August 2013, the authorities of Fairyland decided to hold a referendum on the 

secession of Fairyland from Eastasia and its reunification with Euroasia, considering that the 

people living in Fairyland had Euroasian origin.  
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15. The referendum was held on 1
st
 November 2013 and it was  

decided in favor of secession. Nevertheless the national government of Eastasia declared that 

the referendum was unlawful.  

16. Because of the resistance of Eastasia, Fairyland’s authorities pleaded to the Minister 

of Foreign Affairs of Euroasia, an intervention and the government of Euroasia decided to 

intervene, with its armed forces, aiming the annexation of Fairyland to Euroasia. Thereafter 

Fairyland was officially declared a part of the Euroasian territory. 

17. Despite the Euroasia’s intervention, the annexation was peaceful and bloodless 

into the Eastasia did not send any armed forces to protect its territory.  

18. In a short time since the declaration, Eastasia pronounced that the annexation was 

illegal in the light of the public international law, and on 1
th

 April 2014, declared break off 

diplomatic relations between Euroasia and Eastasia. 

19. Prior to the breaking off diplomatic relations, the Claimant, on behalf of Rocket 

Bombs, continued closing new arms production contract the Euroasian Ministry of the 

National Defence, with the purpose of modernize equipment for the Euroasian armed forces.  

20. The international understanding of the annexation of Fairyland by Euroasia was not 

unanimous and divided the international community into two poles. One camp did not 

recognize and the other camp recognized it. 

21. Oceania certainly did not recognize the annexation due to its obligation under 

principles of international law to deny the effects of unlawful acts.  

22. In order to take active measures to wipe out the consequences of such illegal 

situation, Oceania had to impose some sanctions against investors from Euroasia, including 

against Rocked Bombs. Thus, Oceania concluded that it was necessary to issue an Executive 

Order on Blocking Property of Persons Contributing to the Situation in the Republic of 

Eastasia. On 1 May 2014 the Executive Order was materialized by the President of Oceania.  

 

http://www.linguee.com.br/ingles-portugues/traducao/prior+to.html
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23. In the meanwhile, the General Prosecutor’s Office of Oceania initiated an 

investigation regarding corruption accusations in the National Environment Authority of 

Oceania, and on 21
st
 November 2013, the investigation resulted in a formal initiation of 

criminal proceedings against those officials and the President of the National Environment 

Authority of Oceania.  

 

24. The criminal proceeding had its claim based on allegations of exchange of 

expedition of environmental license for pecuniary gratification. On 1
th

 February, 2015, the 

President of the National Environment Authority, along with the other officials, were 

convicted of accepting bribes. 

 

25. The convictions resulted in numerous investigations by the General Prosecutor’s 

Office. The interest of those investigations focused on people who bribed the National 

Environmental Authority President and other officials.  

 

26.  On 5
th

 May, 2015, Claimant was informed that he was under investigation with 

regard to the environmental license obtained on 23 July 1998 for Rocket Bombs. On 23 June 

2015, the General Prosecutor’s Office officially initiated criminal proceedings against 

Claimant. 

 

27. On 30 September 2015 Respondent submitted its Answer to the Request for 

Arbitration initiated by Claimant on 15 September 2015. The proceedings were filed before 

the International Court of Arbitration of the International Chamber of Commerce (“ICC”). 

 

28. In a nutshell, Respondent intends to obtain from the arbitration the declaration of 

lack of jurisdiction over the case under the Euroasia BIT. Also, due to the fact that Claimant 

has breached the “clean hands” doctrine, the Claimant’s investment shall not have protection 

by the BIT. With regard to the sanctions imposed by Respondent, they did not characterized 

an expropriation of the investment, considering the exclusive fault of Claimant on the 

damaged suffered by the investment on Rocked Bombs.  
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ARGUMENTS ON JURISDICTION 

29. Firstly, Respondent ascertain the lack of jurisdiction of this Arbitral Tribunal over 

the presented claim. This is based on the following reasons: 

I. Claimant is not a protected investor under the Euroasia BIT; 

II. The MFN Clause shall not be invoked by Claimant to access the arbitration 

provided in the Eastasia BIT; and 

III. Claimant has failed to comply with the pre-arbitral steps. 

30. The aforementioned arguments that support the lack of jurisdiction will be addressed 

in the following pages, together with arguments used in leading cases of investment 

arbitration, schooler’s doctrines and articles regarding the subjects.  

I. CLAIMANT IS NOT A PROTECTED INVESTOR UNDER THE EUROASIA 

BIT 

A. The tribunal shall decide per si peter’s nationality 

31. The tribunal shall not accept Peter Explosive’s argument that claims for his 

Euroasian nationality.   

32. At first, it must be noted that the tribunal has authority to make its own assessment 

of the nationality of the litigants in accordance with the laws of nationality of the state in 

question, as recognized by international doctrine
1
 and previous arbitral tribunals. 

33. It is also worth remembering that if the matter is related to International law and the 

statute that shall be applied in the case comes from private law, the judge of the case (the 

arbitrator), may analyses its consequences and effects
2
. As demonstration of this 

understanding, it was stated in Soufraki v UAE that: 

It is accepted in international law that nationality is within the 

domestic jurisdiction of the State, which settles, by its own legislation, 

the rules relating to the acquisition (and loss) of its nationality. 

                                                           
1
 JENNINGS and WATTS, P. 855 

2
  SCHREURER, ¶ 55. 
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Article 1(3) of the BIT reflects this rule. But it is no less accepted that 

when, in international arbitral or judicial proceedings, the nationality 

of a person is challenged, the international tribunal is competent to 

rule upon that challenge. It will accord great weight to the nationality 

law of the State in question and to the interpretation and application 

of that law by its authorities. But it will in the end decide for itself 

whether, on the facts and law before it, the person whose nationality 

is at issue was or was not a national of the State in question and 

when, and what follows from that finding. Where, as in the instant 

case, the jurisdiction of an international tribunal turns on an issue of 

nationality, the international tribunal is empowered, indeed bound, to 

decide that issue
3
. 

34. As consequence, this Tribunal is not bound by the national law of other states, such 

as Euroasia. On this ground, the Tribunal has enough authority to consider the nationality of 

the Claimant and not recognize it, as it will be demonstrated that the Claimant does not fulfill 

the criteria of nationality as defined by Article 1 (2) of the Euroasian BIT. 

B. Peter explosive did not follow the Eastasian law requirements to abdicate on his 

nationality 

35. Peter explosive did not follow the Eastasian law requirements to abdicate on his 

nationality.  

36. Prior to Fairyland’s annexation, on 1 March 2014, Euroasia introduced an 

amendment to its Citizenship Act, which allowed all residents of Fairyland to apply for 

Euroasian nationality. The Citizenship Act does not allow Euroasian nationals to possess dual 

nationality. On 23 March 2014, Euroasian authorities recognized Peter Explosive as a national 

of the Republic of Euroasia, but he has not had relinquished his Eastasian nationality
4
, and 

being so, his Euroasian passport and identification are not valid. 

37. An Eastasian citizen, wishing to renounce his or her citizenship, must submit a 

renunciation on the legally prescribed form. The renunciation becomes effective upon the 

acknowledgement of the President of the Republic of Eastasia. On 2 March 2014, Peter 

                                                           
3
 SOUFRAKI, ¶ 55. 

4
 P.O. No. 2 
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Explosive sent an electronic e-mail to the President of the Republic of Eastasia in which he 

declared the renunciation of his Eastasian citizenship but it did not comply with the described 

formal requirements of the Eastasian Citizenship Law.
5
 

38. As the Claimant did not fulfill such requirements to obtain the Euroasian nationality, 

he can’t be expected to be recognized as a national of Euroasia. But, even if the Tribunal 

consider his Euroasian nationality as valid, it must be recognized that he had not relinquished 

his Eastasian nationality. As a dual national, the Tribunal must sought which one is his 

effective nationality, to determine if the Tribunal has jurisdiction ratione personae over the 

matter (e.g. Champion Trading v Egypt case)
6
. 

39. Consequently, the Tribunal shall consider the effective nationality of Peter 

Explosive, which is his Eastasian nationality. 

C. Application of the effective nationality 

40. There is no provision in the BIT that shows it as a special disposal before International 

law, therefore the principles of international law shall be applied in this case, focusing on the 

principle of effective nationality expressed on the Nottebohm case. 

41. In Nottebohm, Liechtenstein espoused the claims of Nottebohm against Guatemala 

before the International Court of Justice (ICJ) in relation to his arrest, detention, and 

expulsion from Guatemala as well as the seizure of his property. Guatemala argued that the 

claim was inadmissible on a number of grounds, including that Liechtenstein had failed to 

prove that Nottebohm had properly acquired its nationality in accordance with Liechtenstein 

laws; “even if such proof were provided, the legal provisions which would have been applied 

cannot be regarded as in conforming with international law; and because M. Nottebohm 

appears in any event not to have lost, or not validly to have lost, his German nationality.” 

42. Nottebohm was born a German citizen, and acquired Liechtenstein citizenship through 

naturalization after the outbreak of World War II. He had spent a number of years in 

Guatemala and had made it the center of his business activities. The ICJ accepted 

                                                           
5
 P.O. No. 3 

6
 CHAMPION, P. 16 
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Guatemala’s plea of inadmissibility, because Liechtenstein failed to show that Nottebohm had 

any effective links to it
7
.  

 

43. The ICJ described the factors that should be taken into account in determining the real 

and effective nationality: “The habitual residence of the individual concerned is an important 

factor, but there are other factors such as the center of his interests, his family ties, his 

participation in public life, attachment shown by him for a given country and inculcated in his 

children etc.”.
8
 

 

44. As the ICJ explained in the Nottebohm case, “It is international law which determines 

whether [it] is entitled to exercise protection” Documents of nationality issued by a state in 

this respect, such as a certificate of nationality, have been considered only as prima facie 

evidence of nationality
9
.  

 

45. In Soufraki v. United Arab Emirates (U.A.E.)
10

, for example, the claimant brought a 

case against U.A.E. under the Italy-U.A.E. BIT. The respondent state contested the 

jurisdiction of the tribunal on the ground that the claimant was not an Italian national. The 

claimant provided various documents, including a certificate of nationality from Italian 

authorities, to prove his Italian nationality. Although the tribunal gave some weight to the 

documents issued by the Italian authorities, in the end it conducted its own independent 

analysis of the claimant’s nationality under Italian law and concluded that he lacked the 

requisite nationality. 

 

46. Effective nationality is not strange to international investment disputes. Various 

international tribunals have since applied the principle developed in the Nottebohm case. In 

the Iran-United States case, the Tribunal determined that dual U.S.-Iranian nationals could 

claim against Iran. The Tribunal stated that the Nottebohn case: "(…) demonstrated the 

acceptance and the approval by the International Court of Justice of the search for the real 

and effective nationality based on facts of a case, instead of an approach relying on more 

formalistic criteria."
11

 

                                                           
7
 DUGAN, WALLACE, RUBINS, SABAHI, P. 292 

8
 NOTTBOHM 

9
  SIAG, P. 153  

10
 SOUFRAKI, ¶ 55. 

11
 IRAN, ¶ 263. 



9 

 

47. Accordingly, the Tribunal held that: "In determining the dominant and effective 

nationality, the Tribunal will consider all relevant factors, including habitual residence, 

center of interests, family ties, participation in public life and other evidence of 

attachment.”
12

 

 

48. As written on the Feldman v Mexico
13

 case, when an instance of dual nationality 

arises, it would call for a determination of the dominant or effective one. 

49. Peter Explosive’s grandparents were born nationals of Euroasia, but after Fairyland 

became a part of Eastasia in 1918, they became Eastasian nationals and relinquished their 

Euroasian nationality.
14

 Peter Explosive’s parents were born on the territory of Eastasia and 

remained Eastasian nationals until their deaths, what shows that Peter does not have any 

bonds with the Euroasian territory. 

50. Therefore. considering that he also did not follow the Eastasian law requirements to 

abdicate on his nationality, the Eastasian nationality, as his effective nationality, is the one 

that shall be considered by this Tribunal, being accepted as a preliminary and being so this 

Tribunal shall not procede to the analyses of the merits of the case, accepting Oceania’s 

objection and convict the Claimant the duty to pay for all costs.  

II. THE MFN CLAUSE SHALL NOT BE INVOKED TO ACCESS 

ARBITRATION PROVIDED IN THE EASTASIA BIT 

51. In the Answer to Request of Arbitration the Respondent also submits that the MFN 

Clause contained in Article 3 of the Euroasia BIT shall not be invoked by Claimant to access 

and rely upon the dispute resolution provisions of the Eastasia BIT, that is, the clause 

allowing arbitration proceedings.   

52. The main jurisdictional objections and arguments that support Respondent’s position 

to deny the arbitral tribunal’s jurisdiction regarding the access of the MFN clause to the 

dispute resolution provision of the Eastasia BIT will be discussed in the next topics.  

                                                           
12

 IBID, AT 265. 
13

 FELDMAN, P.14 
14

 P.O N. 2 
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A.  Necessity of express consent to access the dispute settlement clause of other BIT 

53. Some tribunals after MAFFEZINI
15

 have uphold a position that an MFN clause 

would only allow access to a dispute resolution clause of another BIT celebrated by one of the 

parties with a third party if the clause of the Basic Treaty (in this case, the Euroasia BIT) 

expressly disposed about this permission. Otherwise, the dispute settlement should follow the 

proceedings of the BIT celebrated between the investor and host State only, respecting the 

provided (original) dispute resolution provision.  

54. As an example, there is the PLAMA Tribunal
16

, which appoints a contrary decision 

to the MAFFEZINI, establishing the concept of necessity of application of the MFN clause to 

dispute resolution only if the parties expressly provided it. The Tribunal concludes the 

following: 

55. The present Tribunal agrees with that observation, albeit that the principle with 

multiple exceptions as stated by the tribunal in the Maffezini case should instead be a 

different principle with one, single exception: an MFN provision in a basic treaty does not 

incorporate by reference dispute settlement provisions in whole or in part set forth in another 

treaty, unless the MFN provision in the basic treaty leaves no doubt that the Contracting 

Parties intended to incorporate them.
17

 

56. Additionally, it is important to highlight that jurisdiction shall be analyzed 

separately from substantive obligations and shall only be effective in cases where contains the 

express consent of the parties. The consent on specific jurisdiction method contained in the 

BIT is relevant once requesting dispute resolution before any Tribunal. 
18

 

57. In this line of arguments, it is not possible to allow the investor choose the more 

convenient dispute resolution or jurisdiction from all of the options of BITs celebrated by the 

Host State. Certainly, the Host State decided upon the characteristics of jurisdiction according 

                                                           
15

 MAFFEZINI 
16

 PLAMA 
17

 PLAMA, ¶ 223. 
18

 MCLACHLAN QC, SHORE, WEINIGER. P. 254 - 257 
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to each BIT signed, depending on the reasons that led to the BIT and the will of the parties 

involved.  

58. According to PLAMA’s Tribunal, the lack of language incorporating the dispute 

settlement provision in the MFN clause cannot give reason to a contrary comprehension. The 

expansive interpretation established by MAFEZZINI characterizes a mistaken comprehension 

by the fact that it went “beyond what State Parties generally intended to achieve by an MFN 

provision in a bilateral or multilateral investment treaty.” 
19

 

59. Most importantly, the wording of the MFN Clause must respect the requirements of 

a clear and unambiguously consent to dispute resolution provisions. 
20

 

60. When considering a clear and unambiguously text, as an example, the UK Model 

BIT shall have a special attention, as it provides on Article (3) the express clauses of the BIT 

that are applicable to the MFN provision, as following: 

61. ARTICLE 3(3): For avoidance of doubt it is confirmed that the treatment provided 

for in paragraphs (1) and (2) above shall apply to the provisions of Articles 1 to 11 of this 

Agreement.”
21

 

62. Following the line of PLAMA, other tribunals have decided that it is required the 

affirmatively intent of the parties to allow MFN-based jurisdiction, such as the ICS
22

, 

SALINI
23

, TELENOR
24

, BERSCHADER
25

, SEÑOR TZA YAP SHUM
26

 and 

WINTERSHALL
2728

.  

                                                           
19

 PLAMA, ¶ 203. 
20

 PLAMA, ¶ 204. 
21

 UK MODEL BIT 
22

  ICS, ¶ 278. 
23

  SALINI, ¶ 115-119. 
24

 TELENOR, ¶ 19. 
25

 BERSCHADER, ¶ 171-172. 
26

 TZA YAP SHUM, ¶ 194. 
27

 WINTERSHALL, 172 
28

 MAUPIN, P. 08. 
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63. The consent of a State to have its conflict decided by international courts and 

tribunals has become a general principle of international law, which means that the merely 

presumption of a consent is not sufficient to exercise the jurisdiction
29

.  

64. As stated in WINTERSHALL’’s Award, the respect of the principle of consent 

guarantees the sovereignty and independence of a State and the presumption of any intent 

without express provision contradicts this principle.
30

  

65. According to ICS Case: 

(…) the standard of consent is firmly established in international law 

and does not vary according to the context in which it is considered. 

BITs are treaties and as such are instruments belonging to the 

international legal order and deriving their force from the pacta sunt 

servanda rule of that order. BIT terms and provisions must therefore 

be interpreted according to the normal rules of interpretation of 

treaties and without losing sight of the principles and rules of 

international law applicable in the relations between the Contracting 

Parties to the BIT (particularly those of a systemic nature such as, for 

example, the rules regarding the State’s consent to jurisdiction).
31

 

66. The respect of the consent principle has its origin in the LOTUS Case, which 

concerns the respect of the free will and independence of States: 

“The rules of law binding upon States therefore emanate from their 

own free will as expressed in conventions or by usages generally 

accepted as expressing principles of law and established in order to 

regulate the relations between these co-existing independent 

communities or with a view to the achievement of common aims. 
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Restrictions upon the independence of States cannot therefore be 

presumed.”
32

 

67. As a result, WINTERSHALL’s Tribunal denied the extension of jurisdiction 

provided in the BIT celebrated by Germany (third party) and Argentine by reference to the 

MFN Clause.  

68. The arbitration does not benefits the investor in a more favorable manner than the 

recourse to national court  

69. In this topic, Respondent submits the inexistence of hierarchy between the 

arbitration as a method of dispute resolution and the resort to the national courts of the Host 

State, Oceania, as well as the absent of a more favorable treatment to the investor in the 

arbitration proceedings.  

70. Consequently, the investor should not be able to choose, after the conflict has 

already arisen, which dispute settlement technic best fits his interests. Despite the fact that 

MAFFEZINI established a different understanding regarding the access of dispute resolution 

by the MFN clause and not followed by PLAMA and other tribunals already mentioned 

herein, it must be considered that the Tribunal imposed some important limits regarding 

public police, that is: 

It is clear, in any event, that a distinction has to be made between the 

legitimate extension of rights and benefits by means of the operation 

of the clause, on the one hand, and disruptive treaty-shopping that 

would play havoc with the policy objectives of underlying specific 

treaty provisions, on the other hand.
33

 

71. The hierarchy of favor regarding dispute resolution cannot be implied, in any event, 

to dispute resolution provisions. 34 It would be an offense to national tribunals if their 

resolution of conflicts started to be considered inferior to international arbitration, since the 

                                                           
32

 LOTUS, P. 18. 
33

 MAFFEZINI, ¶ 63. 
34

 MCLACHLAN QC, SHORE, WEINIGER. P. 254-257 



14 

 

State of the national courts is definitely a part of the BIT and has the same interests as the 

investor to settle the conflict.  

 

B. The subject-matter of the MFN provision does not encompass dispute resolution 

72. As of consequence, it can be reached from the interpretation of Article 3 of the BIT 

concerns its subject-matter. That is, the scope and the coverage of the MFN clause must 

encompass the subject-matter of dispute resolution provisions.   

73. The discussion regarding subject-matter is enclosed by the international principle of 

ejusdem generis, which means “of the same class or kind”. 
35

 

74. With reference to the ejusdem generis principle, the International Law Commission 

has codified under Article 9(1) of its 1978 Draft Articles on Most-Favoured-Nation 

Treatment, as stated below:  

1. Under a most-favoured-nation clause the beneficiary State 

acquires, for itself or for the benefit of persons or things in a 

determined relationship with it, only those rights which fall within 

the limits of the subject-matter of the clause.  

2. The beneficiary State acquires the rights under paragraph 1 only in 

respect of persons or things which are specified in the clause or 

implied from its subject-matter. 

75. As decided in PLAMA
36

, once the subject-matter encompassed by the MFN 

provision did not referred to dispute resolution matters, it can not be reached the conclusion of 

jurisdiction resorting to arbitration provided in the other BIT.     

76. In respect of wording of Article 3 of the Euroasia BIT, the Respondent also notes 

that the provision does not mention in its scope of application the dispute resolution. Not 

only, the text of “to the income and activities related to such investments and to such other 
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investment matters regulated by this Agreement,” restricts the scope only to substantive 

matters, not being possible the access the jurisdiction contained in a clause of a third BIT.  

77. Such disposition is similar to the findings of the Salini Tribunal, which considered 

that there was nothing in the wording of the treaty that would allow for the extension of 

jurisdiction through the MFN clause. 
37

 

78. Lastly, to support all arguments above mentioned, the Respondent submits that the 

parties of the Euroasia BIT expressly provided their intention concerning dispute resolutions 

in Article 9 of that BIT, when they decided, from a series of dispute settlement provisions 

available in models BITs, to include the amicable consultations, as well as the submission of 

the dispute to administrative or judicial courts where the investment was made, the so called 

“pre-arbitral steps” that will be addressed in the next pages.  

III. THE CLAIMANT HAS FAILED TO COMPLY WITH THE PRE-ARBITRAL 

STEPS 

79. In addition to the fact that Claimant may not invoke the MFN clause to access the 

dispute resolution provision of the Eastasia BIT, there is another relevant barrier to the 

present arbitration. This Tribunal do not has jurisdiction over this claim because Claimant 

failed to perform the necessary steps before the commencement of the arbitral process, as it 

should do to allow this Tribunal to perform as competent to settle the dispute. 

80. Claimant has not complied with the obligatory pre-arbitral steps required by Article 

9 of the Euroasia BIT, namely: 

(i) to try to settle the dispute in amicable consultations with the other Party, and if it’s 

not possible; 

(ii) to submit the dispute to the competent judicial or administrative courts of the 

Contracting party in whose territory the investment is made – Oceania.  

                                                           
37
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81. Article 9 of the Euroasia BIT is very specific on how the Party aiming arbitration 

shall proceed in order to have its right to evoke this tribunal’s jurisdiction, and clearly, 

Claimant has not followed such established steps to do so, as it will be demonstrated herein.  

82. The first submission that Respondent makes is that the pre-arbitral steps requirement 

is mandatory. 

83. The words chosen for the clause are an important tool to define if the pre-arbitration 

procedural requirements are mandatory or not. Words like ‘shall’ (the one adopted on the 

Euroasia BIT) express obligation and should be considered as being so. 
38

 

84. By the use of the word “shall” in the first section, it rests no doubts that the party 

does not has an option, consequently, it is mandatory the use of amicable ways to solve the 

problem prior to the use of other forms of solution. 

85. By doing so, the BIT gave prestige to the quick solution of eventual issues between 

the Parties, and had the aim to guarantee efficiency to the process, by avoiding burocracy and 

expenses, expecting that by an amicable procedure the parties may reach an agreement on 

how to proceed facing the situation brought to discussion. 

86. According to MURPHY’s Tribunal the pre-arbitration requirement does not 

constitute an option of satisfying it or not by the party, “to the contrary, it constitutes a 

fundamental requirement that Claimant must comply with, compulsorily, before submitting a 

request for arbitration under the ICSID rules.”
39

 

87. Also, in the Decision on Jurisdiction of ICS Case where the 18-month litigation 

prerequisite set forth in the BIT was considered as mandatory, the Tribunal stated that the 

arguments considering the pre-arbitration requirements “burdensome”, “inefficiency and 

inequity,” or “futile” can not be used to avoid the obligation of such requirements.
40

 

                                                           
38

 BORN & SCEKIC, P. 238. 
39

 MURPHY, ¶ 149  
40

 ICS, ¶ 73 



17 

 

88. When Claimant skipped all of the pre-arbitral steps, he ignored all of the objectives 

that he submitted himself when he made the investment and gained the protection of the 

Euroasia BIT. As stated by BORN
41

: 

“The principal objective of most such pre-arbitration procedural 

mechanisms is enhanced efficiency and avoidance of formal legal 

proceedings: parties seek to encourage the amicable resolution of 

disputes through informal negotiations or conciliation, thereby 

avoiding the expenses, delays, and contention of actual arbitral 

proceedings.” 

89. Moreover, the Euroasia BIT expressly chose to recognize as competent to judge any 

disputes concerning the investor and the contracting parties “the competent judicial or 

administrative courts of the Contracting Party”, and therefore established a procedural order 

that shall be followed by the Claimant in order to be covered by the BIT protection and to 

eventually turns the jurisdiction of this Tribunal possible.  

90. Once Claimant chose to ignore the Article 9 of the Euroasia BIT by provoking this 

Tribunal to act before complying with the pre-arbitral steps, he certainly disrespected the 

legislation that protect this investment and consequently forced this Tribunal to dismiss the 

case by declaring itself without jurisdiction to the judgement.  

91. By submitting the dispute to the competent judicial or administrative courts of 

Oceania (in whose territory the investment was made) the Euroasia BIT had the intention to 

“allow local authorities and courts to consider and address complaints of wrongful conduct”
42

 

before the submission of the dispute to arbitration. 
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ARGUMENTS ON MERITS 

 

IV.  PROVING THE FACTS  

92. All claims brought to this Tribunal by the Claimant do not deserve to prosper, since 

all of them are based in the principle that this investment is covered by the BIT applicable to 

the case, but as we will begin to show now, the illegalities committed by the Claimant to 

obtain the investment leaves this Tribunal with no jurisdiction to arbitrate such case. 

93. The Claimant allege that his investment was expropriated and as he is covered by 

the Euroasia BIT, this Tribunal should handle the case, and already anticipating that it would 

be questioned about misconducts conducted for acquiring the necessary licenses, the Claimant 

tries to diminish the facts and proofs, which are very massive and concrete, that it had 

committed illegal acts, in the hope that it would scape of been applied the Clean Hands 

doctrine against his claims.   

94. According to the Environmental Act of 1996, Rocket Bombs was obliged to adjust 

its production line to the environmental requirements before the commencement of the arms 

production
43,

 but unwilling to wait for an environmental decision from the National 

Environment Authority of Oceania and as it shows in the case, without the proper resources to 

do the necessary changes that the legal system of Oceania required for, the Claimant managed 

to have a private meeting with the President of the National Environment Authority of 

Oceania and on July 23th 1998, the National Environment Authority issued an environmental 

license approving the commencement of arms production by Rocket Bombs.
44

 

95. If the Claimant was to follow the regular proceeding it should have first all 

necessary changes done, for after that request an environmental license for its company to 

start production
45,

 but as it shows the facts the Claimant clearly made use of illegal ways to 

accomplish this step, because no such proceeding could be done in the way that it happened if 

it was done in a legal way.  
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96. The Claimant had no legal license, but already had contracts with the Ministry of 

Defense of Euroasia and was in full operations before he had all permissions and necessary 

licenses
46

, showing that the Claimant was certain of the obtainment of the environmental 

license even knowing that he wasn't fit to have one before all the necessary adjustments in the 

production line, for which he didn't has money for and even though got to acquire the license. 

97. The Claimant came to fully comply with the legal requirements for the production 

line only in January 1th 2014
47

, more than 16 years after it should have it done for obtaining 

the license for production of arms, and already with ongoing production. 

98. More than this, after all the happenings that occur the President of the National 

Environment Authority was convicted in the Oceania Courts for receiving bribes from 

companies that were trying to acquire the environmental license and accordingly to the case 

“The convicted President of the National Environment Authority named a number of persons, 

including Peter Explosive, from whom he allegedly received bribes and against whom he is 

willing to testify.”
48

 which evidenced the involvement of the Claimant in those illegal 

operations, told from the same person who received the bribery, consistently proving that the 

Claimant is responsible and guilty of bribery. 

A.  The application of the Clean Hands Doctrine 

99. The Clean Hands Doctrine shall be applied into this case for preventing the 

Claimant from presenting his claims before this Tribunal and then to be judged, because, 

existing investment treaty jurisprudence involving cases of investor wrongdoing (such as 

fraud, illegality or corruption) supports the general proposition that investors engaged in 

serious wrongdoing cannot benefit from investment treaty protection. 

“[i]n imposing obligations on States to treat investors in a fair and 

transparent fashion, investment treaties seek to encourage legal and 

bona fide investments. An investor who has obtained an investment in 
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the host State only by acting in bad faith or in violation of the laws of 

the host state...should not be allowed to benefit from the treaty.”
49

 

100. As the Yukos vs. Russian Federation
50

 arbitrators teaches us “The policy objective 

behind depriving tribunals of jurisdiction for investor wrongdoing done at the making or 

obtaining of the investment under the ECT was to “condition the protection of investments on 

their legality, or on the good faith of the investor”
51

 in a decision that evidenced the 

jurisprudence established by most of the arbitral tribunals when it comes to illegalities 

committed in the making of the investment. 

101. In the award World Duty Free vs Kenya
52 

the Tribunal seek to recognize the 

payments made by the Claimant to the President of Kenya as bribery and as result of that the 

Respondent, citing International Principles, the English and Kenyan law argued that the 

claims couldn't be brought to the tribunal because illegalities were committed in the making 

of the investment and as so, the Tribunal had no jurisdiction over it which the arbitrators 

agreed as seen here: “The tribunal agreed with this conclusion, recognizing bribery as 

contrary to international or transnational public policy, and declining to uphold claims based 

on contracts obtained through corruption
.”.53

 

And also here: 

“3) The Claimant is not legally entitled to maintain any of its pleaded 

claims in these proceedings as a matter of order public international 

and public policy under the contract’s applicable laws.”54 

102. In Metal -Tech vs. Uzbekistan
55

 the Tribunal assert that “'the idea, however, is not to 

punish one (P. 122) party at the cost of the other, but rather to ensure the promotion of the 

rule of law, which entails that a court or tribunal cannot grant assistance to a party that has 

engaged in a corrupt act'’
56

, with this idea it had found that it lacked jurisdiction for that 
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Tribunal in face of corruption charges which deprive the investor from protection under the 

BIT. 

103. Accordingly to the BIT between the Republic of Oceania and the Republic of 

Eastasia, which would give protection to this investment, in its definitions it says: 

“1. The term “investment” comprises every kind of asset directly or 

indirectly invested by an investor of one Contracting Party in the 

territory of the other Contracting Party in accordance with the laws 

and regulations of the latter [...]” 

104. As we can see, the Company Rocket Bombs don't fit in the definition of investment 

because it had violated the laws and regulations of Oceania, and as a result of that it had lost 

it's protection under this agreement, passing the jurisdiction to the Oceania system of justice. 

105. Following the same line of the jurisprudence Fraport vs. Philippines
57 

passed to 

recognize the Clean Hands Doctrine and reaffirm that illegality in the making of the 

investment lacks protection from treaties: 

"[i]nvestment  treaty  cases  confirm  that  such  treaties  do  not  

afford protection to illegal investments either based on clauses of the 

treaties. . . or, absent an express provision in the treaty,  based on 

rules of international law, such as the ‘clean hands’ doctrine".
58

 

106. The jurisprudence established by the arbitral Tribunals don't leave space for doubts, 

it is clear that whenever exist illegalities in the formation of the investment or its acquiring 

process, the investment stop enjoying protection under the investment treaty and consequently 

leaves the Tribunal without jurisdiction to rule the case. In the present case, which is here 

been analyzed, this is exactly what happened and as a result of that, this tribunal lack 

jurisdiction to rule the case, and shall abide from doing it.   

V.  FAIRYLAND’S ANNEXATION 
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107. Relating to the Fairyland’s Annexation by Euroasia it is important to highlight: 

108. Fairyland is officially recognized part of Eastasia by a Treaty. The Peace Treaty was 

signed by all countries involved in the World War including Euroasia, confirmed the common 

agreement on the border changes. Since then, the residents of Fairyland have been treated as 

other Eastasian nationals by the Republic of Eastasia.  

109. Therefore the Annexation of Fairyland by Eastasia was lawful and recognized by the 

international community when the World War came to an end in 1918, as proven in the 

uncontested facts.59 

110. In contrast, the annexation of Fairyland by Eastasia which was under the standards 

of international law, the Annexation of Fairyland by Euroasia, shall be considered as a 

violation of international order. 

A. The duty not to recognize as lawful the Fairyland’s Annexation created by the use of 

force by Euroasia 

111. The Annexation was not peaceful once Euroasia made use of its force to ensure the 

act of annexation as proven in the uncontested facts “On 1 March 2014, the armed forces of 

Euroasia entered the territory of Fairyland”60 The annexation was only bloodless because 

Eastasia did not send any armed forces to protect its territory. 

112. Territorial acquisitions brought about the use of force are not valid and shall not be 

recognized61 as it violates peremptory norms such as the prohibition of the unauthorized use 

of force. 
62

 

113. The Article 53 of the Vienna Convention on the Law of treaties describes 

peremptory norm as: 

Any norm of general international law. For the purposes of the 

present Convention, a peremptory norm of general international law 
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is a norm accepted and recognized by the international community of 

States as a whole as a norm from which no derogation is permitted 

and which can be modified only by a subsequent norm of general 

international law having the same character
63.

 

114. Also, as recognized in the Article 2, Paragraph 4 of the Charter of the United 

Nations, all Members shall refrain in their international relations from the threat or use of 

force against the territorial integrity or political independence of any state, or in any other 

manner inconsistent with the Purposes of the United Nations.
64

 

115. The use of force against the territorial integrity is considered a violation of 

peremptory norm, and international customary law demands that none state shall recognize 

the validity of a situations arisen of violation of jus cogens,
65

 as is the present case. 

116. In accordance with customary international law, as stated in the Article 41 of the 

Draft Articles on Responsibility of States for Internationally Wrongful Acts “ILC Articles on 

State Responsibility” sets that states shall cooperate to bring to an end through lawful means 

any serious breach of peremptory norm of general international law, and that no state shall 

recognize as lawful a situation created by a serious breach of such norm, nor render aid or 

assistance in maintaining that situation
.40

 

117. In this context there is ample literature on the question of non-recognition of new 

States created by a violation of jus cogens. 

118. In 1990, the UN Security Council considered the Iraqi invasion of Kuwait, as a 

breach of peremptory norm and declared that the annexation had “no legal validity, and is 

considered null and void” 

119. In line with it, in the Nambia advisory opinion of 1971, the International Court of 

Justice stated that  
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“held that the presence of South Africa in Nambia was illegal and the 

States Members of the United Nations were under an obligation to 

refrain from any act and in particular any dealings with the 

Government of South Africa implying the recognition of the legality of 

South Africa’s presence and administration”.66  

120. In this regard, the United Nations have frequently called upon States not to 

recognize illegal States such as Rhodesia, the South African Bantustans and the Turkish 

Republic of Northern Cyprus, the annexation of territory
67,

 governments in stalled by a 

foreign illegal occupying power, the legality of the presence and administration of an 

occupying power, and even the result of elections.
68

 

121. Further, the Declaration on Principles of International Law concerning Friendly 

Relations and Cooperation among States in accordance with the Charter of the United Nations 

holds unequivocally that States shall not recognize as legal any acquisition of territory under 

the use of force. 

122. Thus, there is no doubt that referendum as well as the Annexation of Fairyland by 

Euroasia breached the international parameters, the Charter of the United Nations and also 

threated the territorial integrity and sovereignty of Eastasia, hereinafter Respondent. 

123. It is also important to point out the similarity between Fairyland’s and Crimea’s 

annexation whereas both of them violated international law “The alteration of the territorial 

status of Crimea remains illegal under international law, and third states are (under Art. 41 

ILC Articles on state responsibility) obliged not to recognize it.” 

124. The intervention of Euroasia’s Government in the referendum process and 

consequently in the Annexation through Euroasia’s intervention by its armed forces, resulted 

in an impartial and absent neutrality of its authorities in the Annexation process. In this way, 

the Annexation should not be considered just as democratic right of self determination 
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exercised by the people of Fairyland, as the Claimant inconsistently  stated "people of 

Fairyland were merely exercising their right of self – determination”69 but as illegal act.  

125. Anne Peters corroborates the importance of neutrality and absence of intervention of 

other states in the annexation process via referendum: 

“The most important and arguably hard international legal standards 

concern, first, peacefulness; second, universal, equal, free and secret 

suffrage; third, the framework conditions of freedom of media and 

neutrality of the authorities; and finally an international referendum 

observation. Neither of these four sets of international legal standards 

has been respected in the Crimean 16 March referendum.”70 

126. Furthermore the UN has already stated that “The territory of any State may not, on 

any grounds whatsoever, be the object of acquisition by any other State, following the use of 

armed force. No territorial acquisition or special advantages obtained by the illicituse of force 

shall be recognized as legal.’71 

127. The  annexation  of  Fairyland  by  Euroasia  divided  the  international  community  

into  two  camps.  One  camp  was  outraged  and  declared  that  the  annexation  was  

unlawful  under  public international law72
.
 In this sense the obligations in Art. 41 of the ILC 

Articles on State Responsibility rest on the assumption of   international solidarity in the face 

of a violation of a norm of jus cogens. 

128. Following the understanding of Estasia, which declared the Fairyland Annexation to 

be illegal and in the light of the public international law, and it sent the notification to 

Euroasia, breaking off diplomatic relations between the two countries, the Respondent as well 

as Estasia do not recognize the Fairyland annexation created by the illegal use of force.  

129. The Respondent is largely safeguarded by international understanding including the 

statement from the ICJ which confirmed on the Wall in the Occupied Palestinian Territory, 
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that  ‘not to recognize as legal’ territorial acquisitions resulting from the threat of use of force 

reflects customary international law.73 

130. This finding is supported by a long list of declarations and instruments to this effect, 

for example in 1949 with the Draft Declaration on the Rights and Duties of States which 

provided in Art. 11 that ‘every State has the duty to refrain from recognizing any territorial 

acquisition by another State’ in violation of the prohibition of the threat or use of force.74 

131. In this respect, Robert Jennings  confirm that “Governments of existing States 

installed by an act of aggression, the illegal use of force or the denial of the right of self-

determination are not to be treated as having the capacities of a government in international 

law.” 75 

132. Moreover, article 48 of the ILC Articles on State Responsibility displays the 

“Invocation of responsibility by a State other than an injured State”, when the “obligation 

breached is owed to the international community as a whole.”
76

 

133. Regarding this same article, in the Barcelona Traction case, ICJ stated that “in view 

of the importance of the rights involved, all States can be held to have a legal interest in their 

protection; they are obligations erga omnes.” 

134. They stem from an understanding that a collective response by all States is 

necessary to counteract the effects of such a violation.”77 

135. Therefore, on the whole subject had no other alternative to the Respondent that it 

was obliged under the principles of public international law not to recognize the effects of 

unlawful actions. And as a consequence the Respondent Introduced sanctions against 

investors from Euroasia as part of an international response to condemn an illegal act of 

annexation of Fairyland by Euroasia. 
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136. In such a situation, all states have legal ground to protect the international order, and 

the current case demands so. Hence, considering the unlawful annexation of Fairyland, 

Respondent, in light of international law, lawfully, enacted the Executive Order of 1 May 

2014, thus sanctioning those people contributing to such illegal annexation. 

VI. THE LEGALITY OF THE EXECUTIVE ORDER 

137. The President of the Republic of Oceania, in the exercise of its strict competence, 

introduced the Executive Order on the basis of the International Emergency Economic Powers 

Act of 1992.  

138. This International Act authorizes the President to declare “the existence of an 

unusual and extraordinary threat to, among others, national and/ or international security 

which in whole or substantial part originates outside the Republic of Oceania”. Therefore, 

“after a declaration, the President may block transactions and freeze assets to cope with the 

threat“. 78  

139. Thus, the Executive Order was, de facto, prepared and published in accordance with 

international law and Oceania Law as well.  

140. The penalty imposed by Respondent on 1th may 2014 through Executive Order 

whose object was the blocking property of persons contributing to the situation in the republic 

of Eastasia was based on the illegal annexation of Fairyland and its use of force in the 

Republic of Eastasia, and aimed as well at the protection of peace, security, stability, 

sovereignty and territorial integrity, national security and foreign policy of the Republic of 

Oceania, hereinafter Respondent. 

VII.  OCEANIA’S RIGHT TO REGULATE 

141. The so called Executive Order of 1 May 2014 was, also, in fact, a rightful exercise 

of Oceania’s right to regulate and not an expropriation itself, as overstresses Claimant.  
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142. Brownlie points that “state measures, prima facie a lawful exercise of powers of 

governments, may affect foreign interests considerably without amounting to expropriation.” 

The author highlights that “it is an accepted principle of customary international law that 

where economic injury results from a bona fide non-discriminatory regulation within the 

police powers of the State, compensation is not required”.  

143. Therefore, right to regulate is, indeed, a lawful exercise of government’s police 

power, not compelling compensation.  

144. It shall be stressed that Respondent Executive Order has properly fulfilled the non-

discriminatory requirement. Considering that “sanctions were introduced against the persons 

engaged in certain sectors of the Euroasian economy”. Consequently, “on companies 

operating in sectors other than the arms production sector”.  

145. Harvard Draft Convention on the International Responsibility of States for Injuries 

to Aliens highlights that “the action of the competent authorities of the State in the 

maintenance of public order, health or morality; or from the valid exercise of belligerent 

rights or otherwise incidental to the normal operation of the laws of the State shall not be 

considered wrongful” .Thereby, Oceania’s measures was a duly state right to regulate, a 

properly police power, which does not require compensation.  

146. Notwithstanding, in order to demonstrate that Claimant’s allegation and request are 

groundless and should not prevail, Respondent proposes to advocate the difference between 

state’s right to regulate and expropriation.  

VIII. DIRECT EXPROPRIATION NON-OCCURRENCE 

147. For Customary international law, direct expropriation occurs when an investment is 

nationalized or otherwise directly expropriated thought a formal transfer of title of outright 

physical seizure.   

148. The Executive measure is clear; those “contributing to the situation in the Republic 

of Eastasia” became “blocked persons”. Properties remained in the possession of their 

owners. Therefore, no direct expropriation has occurred.  
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IX. INDIRECT EXPROPRIATION NON-OCCURRENCE 

149. Indirect expropriation regards a states’ interference in the use and enjoyment of a 

property. The distinction between indirect expropriation and State’s right to regulate depends 

on the specific facts and circumstances of each case.  

150. As pointed in OECD Working Paper, in broad terms, three particular criteria shall be 

observed to differentiate compensable from non-compensable measures (i) the degree of 

interference with the property right, (ii) the character of governmental measure; (iii) the 

interference of the measure with reasonable and investment backed expectation. 

151. Regarding the first requirement, the European Court of Human Right (ECHR) has 

already stressed that an investment is expropriated when the investor has been definitely and 

fully deprived of its ownership. If the investor’s rights have not disappeared, but have only 

been substantially reduced, and the situation is not “irreversible”, there will be no 

“deprivation.”  

152. In light of the character of the government measure, according to El Paso v. 

Argentina “a general regulation is a lawful act rather than an expropriation if it is non-

discriminatory, made for a public purpose and taken in conformity with due process.” Also in 

Too v. Greater Modesto Insurance Associates, the Tribunal held that the State is not obliged 

to compensate if its measure is commonly accepted as a “policy power of the State”. 

153. Respondent’s Executive Order was, definitely, a legal act, based on International 

Emergency Economic Powers Act of 1992.Further, Oceania’s sanction comprised different 

sectors of its economy, as such, financial service, energy and mining.  Conversely from what 

alleges Claimant, no discrimination has happened.  

154. In accordance with Indian Supreme Court, in Sooram Pratap Reddy and others v. 

District Collector, Ranga Reddy Dist and others public purpose would include any purpose 

wherein even a fraction of the community may be interested or by which it may be benefited. 

155. It must be reminded that the Executive Order was enacted in the interest of the 

international community as a whole, to force Euroasia to cease its unlawful actions towards 

Estasia. Therefore, a public purpose measure.  
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156. Lastly, investment backed expectation comprehends “whether the foreign investor 

could reasonably have expected that the economic value of its property would have been lost 

in whole or significant part by the regulatory measures taken by the State”.  

157. In this regard, Claimant could have foreseen and expect the Executive Order, 

considering that the media broadly reported Oceania intentions to enact the measure, even 

before it come to force.  

158. The three criteria upward reiterate that Respondent’s Executive Order is, in fact, a 

legal regulatory measure. Therefore, no compensation shall be granted to Claimant. 

X. CLAIMANT CONTRIBUTED TO THE SUFFERED DAMAGE 

159. But in the situation where the Tribunal considers the Executive Order with 

expropriatory effects, it must be noted that the Claimant contributed to the damage, and no 

compensations should be awarded. 

160. The ILC Draft Articles on Responsibility of State on its article 39, states that:  

In the determination of reparation, account shall be taken of the 

contribution to the injury by wilful or negligent action or omission of 

the injured State or any person or entity in relation to whom 

reparation is sought. 

161. Crawford holds that “this is a common sense principle which goes under various 

names in national legal systems - contributory fault, contributory negligence, etc.” 

162. Further, the International Law Commission of United Nation stresses that “not every 

action or omission which contributes to the damage suffered is relevant for this purpose. 

Rather, article 39 allows to be taken into account only those actions or omissions which can 

be considered as willful or negligent”. 

163. As overdressed, Claimant could have foreseen the executive measure; local media 

broadly reported Oceania’s intention to enact the Executive Order. Even so, Claimant did not 

terminate its commercial relations with Euroasia, a willful act. 
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164. In the LaGrand case, ICJ recognized that Claimant’s conduct should be address 

when determining the form and amount of reparation. Further, the sentence “account shall be 

taken” indicates that article 39 deals with factors that are capable of affecting the form or 

reducing the amount of reparation in an appropriate case. 

165. In the Delagoa Bay Railway, the arbitrators highlighted that: “all the circumstances 

that can be adduced against the concessionaire company and for the Portuguese Government 

mitigate the latter’s liability and warrant a reduction in reparation.” 

166. The interpretation of article 39 shall take account only those actions or omissions 

which can be considered as willful or negligent, i.e. which manifest a lack of due care on the 

part of the victim of the breach for his or her own property or rights.  

167. The maintenance of commercial transactions with Eastasia comprised, in reality, 

Claimant willful misconduct. Therefore, Claimant contributed itself to the damage suffered. 

Hence, no compensation shall be granted.  

 

REQUEST FOR RELIEF 

Based on all facts exposed above, Respondent respectfully requests that the Arbitral Tribunal: 

1. Finds that the Arbitral Tribunal does not have jurisdiction over the present claim; 

2. If the Tribunal does not dismiss the claim, it shall declare that Claimant breached the 

“clean hands” doctrine;  and 

3. Finds that the Claimant contributed to the damaged he suffered and the investment was 

not expropriated.  

 

Respectfully submitted on 26 September 2016 by  

 

Nikola Vujtovié 

Vujtovié&Todorov 
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On behalf of the Respondent   

THE REPUBLIC OF OCEANIA. 


