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SUMMARY OF FACTS 
	

1. For almost one hundred years, Fairyland has been a province of the Republic of Eastasia 

(“Eastasia”).1 During this time, the residents of Fairyland enjoyed all the privileges of their 

status as Eastasian nationals.2 Nonetheless, on 1 November 2013 Fairyland decided by an illegal 

referendum to unilaterally secede from Eastasia and join the neighboring Republic of Euroasia 

(“Euroasia”). The Eastasian government, refusing to accept this illegitimate violation of 

Eastasia’s territorial integrity, declared that the referendum was ineffective and that Fairyland 

remained a part of Eastasia.3 On 1 March 2014, Euroasian troops entered Fairyland,4 a show of 

force meant to ensure the success of Fairyland’s illegal secession. On 23 March 2014, Euroasia 

annexed Fairyland. 5  Many countries, including the Republic of Oceania (“Oceania” or 

“Respondent”) have declared that the secession and Euroasia’s annexation of Fairyland were 

violations of international law that the international community could not condone.6 These 

violations continue today. 

2. Peter Explosive (“Claimant”) is an arms dealer living in Fairyland. He is the President 

and sole shareholder of Rocket Bombs Ltd. (“Rocket Bombs”), an arms production company 

located in Oceania and whose customers include Euroasia.7 Claimant acquired his shares in 

Rocket Bombs in 1998, one year after the company had lost the environmental license that was 

required under Oceanian law to produce arms.8 In order to resume production, Rocket Bombs 

needed to obtain a new license from the National Environment Authority of Oceania (“NEA”) 

certifying compliance with Respondent’s Environment Act of 1996 (“the Environment Act”).9 

In an attempt to “expedite” the license, Claimant had a private meeting with the President of the 

NEA.10 On 23 July 1998, the NEA approved Rocket Bombs’ license, despite Rocket Bombs’ 

lack of compliance with the Environment Act.11  

																																																													
1 PO3 ¶9, R-61. 
2 PO3 ¶9, R-61. 
3 Facts ¶14, R-35. 
4 Facts ¶14, R-35. 
5 Facts ¶14, R-35. 
6 Facts ¶16, R-36. 
7 Facts ¶15, R-35. 
8 Facts ¶¶2–3, R-32. 
9 Facts ¶4, R-32–33. 
10 Facts ¶6, R-33. 
11 Facts ¶6, R-33. 
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3. Although Claimant applied for a subsidy to bring Rocket Bombs into compliance with 

the Environment Act, his application was denied in August 1998.12 In September 1998, Claimant 

contacted an old friend from university—John Defenceless, the Minister of Defence of 

Euroasia.13 Defenceless promised Claimant that Euroasia’s next arms contract would be with 

Rocket Bombs.14 On 23 December 1998 Claimant met with representatives of the Euroasian 

Ministry of Defence, including Defenceless, and concluded a contract for arms production, 

effective for fifteen years starting 1 January 1991, with the option to renew.15 Under the contract 

Rocket Bombs would deliver weapons to Euroasia in five installments every three years.16 The 

first payment was scheduled for 1 February 1999; the rest would be paid in tranches after each 

installment had been delivered and accepted.17 

4. With the funds secured through the contract, Rocket Bombs resumed production and 

became one of the largest arms producers in Oceania.18 Yet despite its booming business and 

stable cash flow, Rocket Bombs did not come into compliance with the Environment Act until 1 

January 2014.19 

5. In February 2014 when the initial contract with Euroasia was nearing its end, Claimant 

negotiated with his friend, Defenceless, for a new contract to modernize the Euroasian armed 

forces’ equipment.20 This contract was concluded on 28 February 2014, several months after 

Fairyland’s referendum. The contract became effective 1 April 2014.21 

6. Shortly after Euroasia annexed Fairyland, the President of Oceania issued the Executive 

Order on Blocking Property of Persons Contributing to the Situation in the Republic of Eastasia 

(the “Executive Order”). 22  Consistent with Respondent’s determination that Fairyland’s 

secession from Eastasia and annexation by Euroasia violated international law, the Executive 

Order initiated sanctions to ensure that businesses operating in Oceania were not aiding and 

abetting the illegal annexation. The sanctions covered relevant sectors of the Euroasian economy, 
																																																													
12 Facts ¶¶ 5, 7, R-33. 
13 Facts ¶8, R-33–34. 
14 Facts ¶9, R-34. 
15 Facts ¶9, R-34. 
16 Facts ¶10, R-34. 
17 Facts ¶10, R-34. 
18 Facts ¶¶11–12, R-34–35. 
19 Facts ¶13, R-35. 
20 Facts ¶15, R-35. 
21 Facts ¶15, R-35. 
22 Facts ¶16, R-36; see Executive Order, R-52–53. 
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including the arms production sector.23 The sanctions applied to Claimant and to Rocket Bombs 

because of their continuous business dealings with the Euroasian military.24  

7. In 2013, Respondent’s General Prosecutor’s Office (“GPO”) began an investigation into 

the NEA based on a tip that officials were expediting environmental licenses in exchange for 

bribes.25 On 21 November 2013, the GPO indicted a number of officials, including the President 

of the NEA. On 1 February 2015, the President and the other officials were convicted of 

accepting bribes.26 Shortly after, the GPO began investigating the circumstances under which 

Claimant received his license in 1998.27 The GPO indicted Claimant on charges of criminal 

bribery on 23 June 2015.28 The President of the NEA is willing to testify that Claimant has paid 

him a bribe.29 

8. Claimant submitted a Request for Arbitration on 11 September 2015, purporting to 

invoke the dispute resolution provision in Article 8 of the Agreement between the Republic of 

Oceania and the Republic of Eastasia for the Promotion and Reciprocal Protection of 

Investments (“Eastasia BIT”).30 Claimant relies on this provision by claiming that the Tribunal 

has jurisdiction under the Agreement between the Republic of Oceania and the Republic of 

Euroasia for the Promotion and Reciprocal Protection of Investments (“Euroasia BIT”) and 

invoking the most-favored nation (“MFN”) provision in Article 3 of the Euroasia BIT.31 

However, the Tribunal does not have jurisdiction over Claimant’s claims as pled, and even if the 

Tribunal does determine that it is properly seized of jurisdiction, Claimant is not entitled to the 

compensation that he seeks. 

SUMMARY OF ARGUMENT 
9. First, this Tribunal lacks jurisdiction over Claimant’s claim because the Euroasia BIT 

does not apply to Fairyland under the rules of state succession. The rules of state succession do 

not apply when a succession is internationally unlawful. The residents of Fairyland were able to 

exercise their right to self-determination within the Eastasian state; their purported unilateral 
																																																													
23 Facts ¶16, R-36. 
24 Facts ¶17, R-36. 
25 Facts ¶18, R-36–37. 
26 Facts ¶¶18–19, R-36–37. 
27 Facts ¶19, R-37. 
28 Facts ¶19, R-37. 
29 PO2 ¶5, R-56. 
30 Request, R-3. 
31 Request, R-3. 
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secession therefore violated Eastasia’s territorial integrity. In such a context, Euroasia’s military 

occupation of Fairyland also constituted an illegal use of force under international law. Applying 

the Euroasia BIT to Fairyland would be inconsistent with its object and purpose and would 

radically change the conditions for its operation. Finally, even if the Euroasia BIT applies to 

Fairyland generally, Claimant does not meet the terms of Article 1.2 of the Euroasia BIT. 

10. In the alternative, this Tribunal lacks jurisdiction because Claimant did not comply with 

the pre-arbitral requirements of the Euroasia BIT. Claimant did not attempt to settle the dispute 

as required by Article 9.1, nor did Claimant abide by the mandatory twenty-four month domestic 

litigation requirement found in Article 9.2 and 9.3. The domestic litigation requirement was a 

plain condition of Respondent’s consent to the Euroasia BIT, and there is no reason why 

Claimant should be permitted to circumvent this mandatory procedure.  

11. Claimant may not avoid this domestic litigation requirement by using the Euroasia BIT’s 

MFN clause to access the dispute resolution clause of the Eastasia BIT. Many tribunals have 

refused to apply MFN clauses to dispute resolution, finding that to do so would vitiate state 

consent and create jurisdiction where none exists. The scope of the Euroasia BIT MFN clause is 

limited to activities related to investment income, which does not include dispute resolution. 

Finally, the timing and context of the negotiation of the Euroasia BIT indicates that the 

Contracting Parties did not consent to application of the MFN clause to dispute resolution.  

12. If the Tribunal determines that it has jurisdiction, Claimant’s investment is not protected 

under the Euroasia BIT because it was not made in accordance with the laws of Oceania. Only 

legal investments are protected under international law, and if the Tribunal allows Claimant to 

rely on the dispute resolution provision of the Eastasia BIT, it would also import that treaty’s 

“clean hands” provision. There is sufficient evidence in this case that Claimant secured an 

environmental license—a prerequisite to operating his investment—through bribery of a 

Oceanian official. This bribery is illegal in Oceania, and Claimant is currently under criminal 

investigation. Thus, Claimant does not meet the “clean hands” requirement for protection of 

investments. 

13. Respondent has not expropriated Claimant’s investment. Claimant retains full ownership 

of his company and continues to direct its day-to-day activities. Further, because Respondent’s 

sanctions are temporary, consistent with Claimant’s legitimate expectations, and in service of the 
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general welfare, no expropriation occurred. In accordance with general principles of international 

law, Claimant is not entitled to any compensation under Article 4 of the Euroasia BIT.  

14. Finally, even if the Tribunal finds that Claimant’s investment was expropriated, Claimant 

significantly contributed to his own injury and any damages should be significantly reduced. 

Claimant acted negligently by purchasing Rocket Bombs without an environmental license and 

commencing production before complying with Respondent’s laws. Claimant further exposed 

himself to loss by continuing to do business with Euroasia during the illegal annexation of 

Fairyland. Such negligent conduct precludes Claimant from now demanding compensation for 

the resulting sanctions, and the Tribunal should either award no compensation or, in the 

alternative, reduce Claimant’s damages by at least fifty percent.  

I. THIS TRIBUNAL LACKS JURISDICTION OVER CLAIMANT’S CLAIMS AND THE CLAIMS ARE 
INADMISSIBLE 

15. This Tribunal lacks jurisdiction over Claimant’s claims for the following reasons: (A) 

Claimant is not an “investor” covered by the Euroasia BIT; (B) even if the Tribunal finds that 

Claimant is an “investor” under the Euroasia BIT, Claimant did not comply with the pre-arbitral 

steps required by Article 9 of the Euroasia BIT prior to bringing his claims before the Tribunal; 

and (C) Claimant may not use the MFN clause contained in Article 3 of the Euroasia BIT to 

evade the required pre-arbitral steps of the Euroasia BIT. 

A. Claimant is Not an “Investor” Under Article 1.2 of the Euroasia BIT 
16. Claimant’s reliance upon the Euroasia BIT32 is misplaced because: (1) the Euroasia BIT 

does not apply to Fairyland under the law of state succession; and (2) even if the Tribunal finds 

that the Euroasia BIT applies generally to the territory of Fairyland, Claimant does not meet the 

requirements an “Investor” under Article 1.2 of the Euroasia BIT. 

1. The Euroasia BIT Does Not Apply to Residents of Fairyland, Including 
Claimant 

17. Claimant is not an “investor” covered by the Euroasia BIT because the Euroasia BIT is 

not applicable to Fairyland under the rules of state succession. The Vienna Convention on 

Succession of States with Respect of Treaties (“VCST”) provides that: 

When part of the territory of a State…becomes part of the territory of another 
State:… 

																																																													
32 See Request, R-3–4. 
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(b) treaties of the successor State are in force in respect of the territory to which 
the succession of States relates from the date of the succession of States, unless it 
appears from the treaty or is otherwise established that the application of the 
treaty to that territory would be incompatible with the object and purpose of the 
treaty or would radically change the conditions for its operation.33 

The automatic application of treaties to a new territory is subject to a crucial condition: the 

VCST only applies to a succession “occurring in conformity with international law and, in 

particular, the principles of international law embodied in the Charter of the United Nations.”34 

As a result, the VCST and the rules of state succession do not apply in this case because: (a) 

Fairyland’s secession from Eastasia and annexation by Euroasia were internationally unlawful; 

and (b) even if the secession and annexation were lawful, applying the Euroasia BIT to Fairyland 

would be inconsistent with the Euroasia BIT’s object and purpose and would radically change 

the conditions for its operation. As such, the Euroasia BIT does not grant this Tribunal 

jurisdiction over Claimant’s claims. 

a. Fairyland’s Secession From Eastasia Violated International Law  

18. Fairyland’s purported secession from Eastasia and subsequent annexation by Euroasia 

violated two fundamental principles underlying the U.N. Charter and the international system: 

the territorial integrity of a state and the prohibition on the use of force in international 

relations.35 Furthermore, Fairyland’s violation of Eastasia’s territorial integrity, assisted by 

Euroasia’s use of military force, cannot be justified under international law by the principle of 

self-determination. Self-determination is an important principle arising out of the colonial history 

of many modern states, but outside of the colonial context it has limited applicability to states, 

such as Eastasia, that are representative of their citizens. Therefore, the rules of state succession 

do not apply to Fairyland. 

19. First, while international law does not prohibit secession generally, it does not provide a 

general right to secede. 36  This is because unilateral secession violates one of the most 

fundamental norms underlying the international system: the territorial integrity of sovereign 

																																																													
33 VCST Art. 15. 
34 VCST Art. 6. 
35 See U.N. Charter Art. 2(4). 
36 See Lauterpacht p.8. 
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states. As the Permanent Court of International Justice (“PCIJ”) wrote in the Aaland Islands 

Question opinion: 

Positive International Law does not recognise the right of national groups, as 
such, to separate themselves from the State of which they form part by the 
simple expression of a wish…Generally speaking, the grant or refusal of the 
right to a portion of its population of determining its own political fate by 
plebiscite or by some other method, is, exclusively, an attribute of the 
sovereignty of every State…Any other solution would amount to an 
infringement of sovereign rights of a State and would involve the risk of creating 
difficulties and a lack of stability which would not only be contrary to the very 
idea embodied in the term ‘State,’ but would also endanger the interests of the 
international community.37 
 

Thus, as the PCIJ recognized, claiming a right to secede under international law when domestic 

law does not permit the secession violates state sovereignty and territorial integrity and threatens 

the stability of the international community as a whole.  

20. The Supreme Court of Canada confronted a similar question in Reference re Secession of 

Quebec. The Court examined Quebec’s claimed right to secede both under the Canadian 

constitution and international law. In response to the first question concerning domestic law, the 

Court found that there was no such right and wrote that: 

[In the absence of a constitutional right,] the democratic vote [to secede], by 
however strong a majority, would have no legal effect on its own and could not 
push aside…the rule of law, the rights of individuals and minorities, or the 
operation of democracy in the other provinces or in Canada as a whole.38 

21. While secession may be internationally lawful if the seceding territory has the right to 

secede under the state’s domestic law,39 the Eastasian constitution (“Constitution”) is similar to 

the Canadian constitution in that it does not grant a right to secede. The Constitution allows a 

province to organize a regional referendum that pertains to matters within its exclusive 

competence,40 but this does not imply a right to conduct a referendum concerning whether the 

province should secede. Given that the effect of secession is to sever a portion of a sovereign 

																																																													
37 Aaland Islands p.5. 
38 Quebec p.6. 
39 See Aaland Islands p.5. 
40 PO2 ¶2, R-55. 
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state, depriving the state and the rest of its population outside the territory in question of the 

rights that they once held with respect to the seceding territory, secession is an act that goes well 

beyond the competence of one province. The Supreme Court of Canada recognized this fact in 

Reference re Secession of Quebec when it noted that a vote by Quebec to secede would implicate 

“the operation of democracy in the other provinces [and] in Canada as a whole.”41 Thus, 

Fairyland’s referendum to secede was not a valid exercise of the regional referendum power 

granted by the Eastasian Constitution. 

22. In Reference re Secession of Quebec, the Supreme Court of Canada also considered 

whether a unilateral right to secede exists under international law, and determined that there is no 

such right outside of a few narrow circumstances. A secession is only lawful under international 

law and the principle of self-determination if the group seeking to secede is a “people” and at 

least one of the following criteria is met: 

[1] where “a people” is governed as part of a colonial empire; [2] where “a 
people” is subject to alien subjugation, domination or exploitation; and possibly 
[3] where “a people” is denied any meaningful exercise of its right to self-
determination within the state of which it forms a part.42 

Absent those circumstances, “peoples are expected to achieve self-determination within the 

framework of their existing state.”43 As none of the criteria applied to Quebec, the Supreme 

Court of Canada determined that there was no right under international law for Quebec to secede 

unilaterally.  

23. Under the same analysis, Fairyland’s secession was illegal under international law, 

regardless of whether its residents qualify as a “people,” because none of the aggravating 

circumstances that would give rise to a right to unilateral secession are present in this case. 

Fairyland is neither a colony of Eastasia nor subject to alien subjugation or exploitation,44 having 

been integrated into the Eastasian territory for almost a century and, throughout that period, the 

people of Fairyland have been treated as other Eastasian nationals.45 Thus, the first two criteria 

																																																													
41 Quebec p.6. 
42 Quebec p.7. 
43 Quebec pp.7–8. 
44 See Resolution 1541, Annex, Principle IV (explaining that, in order to be considered colonial, a territory must be 
“geographically separate and…distinct ethnically and/or culturally from the country administering it.” (emphasis 
added)). 
45 PO3 ¶9, R-61. 
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that the Supreme Court of Canada identified as leading to a right to secede under international 

law are not met. 

24. The people of Fairyland were also able to exercise internal self-determination within 

Eastasia, meaning that the Supreme Court of Canada’s third criterion is similarly not fulfilled. 

Internal self-determination is the process by which the people within a state determine their own 

political, economic, and social system through constitutional processes without outside 

interference.46 This is in contrast with external self-determination, which is the right of a portion 

of a state to either form a new state or join a pre-existing state.47 Outside of the colonial context, 

international law does not recognize a right to external self-determination, particularly when 

internal self-determination is intact.48 Even the Declaration on Principles of International Law 

Concerning Friendly Relations and Co-Operation Among States in Accordance with the Charter 

of the United Nations (“Declaration on Friendly Relations”) qualifies the right to self-

determination with what has been called the “safeguard” clause: 

Nothing in the foregoing paragraphs shall be construed as authorizing or 
encouraging any action which would dismember or impair, totally or in part, the 
territorial integrity or political unity of sovereign and independent 
States…possessed of a government representing the whole people belonging to 
the territory without distinction as to race, creed or colour.49 

Thus, if the state is representative of its entire population and treats its people equally, even the 

Declaration on Friendly Relations does not condone the unilateral secession of a portion of the 

state. Claimant has presented no evidence that Eastasia was not representative of its entire 

population, including Fairyland. Rather, the record shows that the Eastasian Constitution permits 

each province to organize referenda pertaining to matters that are within the exclusive 

competence of that province,50 which shows that Eastasia is committed to allowing its people to 

exercise internal self-determination. Furthermore, Claimant has failed to provide any evidence 

that Eastasia prevented the people of Fairyland from exercising a right to internal self-

determination. Therefore, the people of Fairyland had no right to external self-determination and 

Fairyland’s secession was illegal under international law. 

																																																													
46 See Senese p.9; Crawford p.57. 
47 Senese p.9. 
48 See Crawford p.57. 
49 Declaration on Friendly Relations. 
50 PO2 ¶2, R-55–56. 
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b. Euroasia’s Annexation of Fairyland Violated International Law 

25. The second grave violation of international law occurred when Euroasia sent troops to 

Fairyland on 1 March 2014, thereby violating Eastasia’s territorial integrity and Article 2(4) of 

the U.N. Charter. Article 2(4) prohibits the use of force against another state’s territorial 

integrity, a principle that is jus cogens and one of the most important norms underpinning the 

modern international legal system. As the International Court of Justice (“ICJ”) noted in the 

Corfu Channel case, “[b]etween independent States, respect for territorial sovereignty is an 

essential foundation of international relations.”51 The only exceptions to the prohibition on the 

use of force are (1) self-defense,52 or (2) Security Council authorization.53 Euroasia was not 

attacked, nor did it have authorization from the Security Council to violate Eastasia’s territorial 

integrity. Even though there was no fighting, the introduction of armed forces into the territory of 

another sovereign state is a use of force or, at the very least, a threat to use force. Thus, 

Fairyland’s annexation by Euroasia through the use of force was in violation of international law. 

26. Euroasia’s illegal intervention cannot be justified by Fairyland’s request for assistance. 

As the ICJ made clear in its Nicaragua decision, a request for intervention is only permissible 

under international law when it comes from a sovereign state.54 Here, Fairyland did not have the 

legal competence to request aid from Euroasia to defend itself because it was not a sovereign 

state. As the ICJ wrote: 

[I]t is difficult to see what would remain of the principle of non-intervention in 
international law if intervention, which is already allowable at the request of the 
government of a State, were also to be allowed at the request of the opposition.55 
 

The “authorities of Fairyland”56 are not lawful representatives of a sovereign state. They are the 

leaders of an illegal secessionist movement. As a result, Euroasia’s invasion of Fairyland 

represented an inexcusable interference in the internal matters of Eastasia and an illegal use of 

force against the territorial integrity of another state. 

27. In conclusion, Fairyland’s secession from Eastasia and subsequent annexation by 

Euroasia were illegal under international law because they violated Eastasia’s territorial integrity 
																																																													
51 Corfu Channel p.35. 
52 U.N. Charter Art. 51. 
53 U.N. Charter Art. 42. 
54 Nicaragua ¶246. 
55 Nicaragua ¶246. 
56 Facts ¶14, R-35. 
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through an unjustified use of force. Thus, under Article 6 of the VCST, the rules of state 

succession do not apply to Fairyland and neither does the Euroasia BIT. 

c. Applying the Euroasia BIT to Fairyland Would Be Inconsistent With Its Object 
and Purpose and Radically Change the Conditions for Its Operation 

28. Even if Fairyland’s secession from Eastasia and annexation by Euroasia were not 

internationally unlawful, VCST Article 15 would not apply in this case because applying the 

Euroasia BIT to Fairyland would be inconsistent with its object and purpose and radically change 

the conditions for its operation. In the 1974 Draft Articles on Succession of States in Respect of 

Treaties with Commentaries, the ILC included the following in the commentary on Draft Article 

14, the text of which is materially the same as the text of VCST Article 15:57 

Exception should be made, however, of certain treaties, for example those having 
a restricted territorial scope which does not embrace the territory newly acquired 
by the successor State…[The Commission] thought that in most, if not all, cases 
of succession of States the territorial changes might result in “incompatibility with 
the object and purpose of the treaty” or “radical change in the conditions for the 
operation of the treaty.”58 

29.  A BIT is negotiated with respect to a specified, limited territory, by governments on 

behalf of their citizens. Investors who are not within that specified territory are not eligible for its 

protections. Since a BIT provides investors of a certain nationality with specific rights and 

remedies that are not necessarily available to those investors not covered by the BIT, it is 

particularly important that a BIT not be given a broader application than the parties intended. 

Simply put, Respondent did not consent to arbitrate this dispute with Claimant under the 

framework of the Euroasia BIT. Thus, automatically applying the BIT to Claimant would be 

contrary to its object and purpose of protecting investments within a predictable international 

legal framework. 

30. It would also radically change the conditions for the BIT’s operation—first by expanding 

it to cover investments and investors that neither Respondent nor Euroasia intended to include, 

and second by forcing Respondent to recognize the claim as if it accepted the very secession and 

annexation that it considers to have been grave violations of international law. The VCST cannot 

operate to force Respondent into this absurd posture. Therefore, even if Fairyland’s secession 

																																																													
57 Draft Articles on Succession p.208. 
58 Draft Articles on Succession p.210. 
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was not illegal under international law, VCST Article 15 does not apply to Fairyland because 

application of the Euroasia BIT to the Respondent's territory would be contrary to its object and 

purpose and would radically change the conditions for the BIT’s operation. Since the Euroasia 

BIT does not cover Fairyland residents, this Tribunal lacks jurisdiction to adjudicate the present 

claims. 

2. Claimant Does Not Meet the Definition of “Investor” in Article 1.2 of the 
Euroasia BIT 

31. Even if the Tribunal determines that the Euroasia BIT applies to the territory of Fairyland 

through the law of state succession, Claimant does not fulfill the explicit requirements of Article 

1.2 of the Euroasia BIT. Article 1.2 provides: 

The term “investor” shall mean any natural or legal person of one Contracting 
Party who invests in the territory of the other Contracting Party, and for the 
purpose of this definition: 
(a) the term “natural person” shall mean any natural person having the nationality 
of either Contracting Party in accordance with its laws…59 

32. Claimant is not a Euroasian national in accordance with Euroasian law. Although 

Claimant sent an email to the President of Eastasia purporting to renounce his Eastasian 

citizenship, he did not comply with the requirements of the Eastasian Citizenship Law for 

renunciation.60 Claimant is still a national of Eastasia. Consequently, he is not a national of 

Euroasia “in accordance with its laws,”61 because Euroasia’s Citizenship Act does not permit 

dual nationality.62 In Micula, the tribunal determined that the claimant’s Swedish nationality was 

valid but noted that convincing and decisive evidence that “[the claimant’s] acquisition of 

Swedish nationality was fraudulent or at least resulted from a material error” would have allowed 

it to reach a different conclusion.63 Unlike in Micula, there is convincing and decisive evidence 

that Claimant’s Euroasian nationality resulted from a material mistake because it is undisputed 

between Claimant and Respondent (together, “the Parties”) that Claimant has not properly 

renounced his Eastasian citizenship.64  

																																																													
59 Euroasia BIT Art. 1.2, R-41. 
60 PO3 ¶2, R-59–60. 
61 Euroasia BIT Art. 1.2, R-41. 
62 PO2 ¶4, R-56. 
63 Micula ¶95. 
64 PO3 ¶2, R-59–60. 
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33. This case is more closely related to Soufraki, where the claimant was trying to invoke the 

protections of Italian nationality. However, the tribunal declined jurisdiction after determining 

that Italian authorities had delivered a certificate of nationality to the claimant only because they 

were not aware that he had lost his Italian citizenship.65 In both Soufraki and in the present case, 

the claimant’s purported nationality did not accord with the national law of the state in question. 

Thus, even if the Tribunal determines that the Euroasia BIT applies to the territory of Fairyland, 

Claimant is still barred from relying upon it because he is not an “investor” within the express 

terms of Article 1.2 of the Euroasia BIT.  

B. Claimant Did Not Fulfill the Pre-Arbitral Requirements of the Euroasia BIT  
34. Even if the Tribunal finds that the Euroasia BIT applies to the Claimant’s claims, the 

Tribunal should still decline to hear the case because Claimant has not complied with the pre-

arbitration requirements of Article 9 of the Euroasia BIT. In particular: (1) Claimant did not 

make a good faith attempt to settle the dispute through amicable consultations prior to initiating 

an arbitral proceeding under Article 9.1; and (2) Claimant did not submit the dispute to a 

domestic court in Oceania for the mandated period of twenty-four months as provided in Article 

9.3. Claimant is accordingly ineligible to access an arbitral remedy. 

1. Claimant Made No Attempt To Participate In Amicable Consultations With 
Respondent As Required 

35. Article 9.1 of the Euroasia BIT provides that: 

[A]ny dispute regarding an investment between an investor of one of the 
Contracting Parties and the other Party…shall, to the extent possible, be settled 
in an amicable consultations (sic) between the parties to the dispute.66  

In accordance with the Vienna Convention on the Law of Treaties (“VCLT”), to which 

Respondent and Euroasia (together, the “Contracting Parties”) are parties,67 provisions in a 

treaty must be interpreted in good faith and in accordance with their ordinary meaning in context 

and in light of the treaty’s object and purpose.68 In context and in light of the BIT’s object and 

purpose, the ordinary meaning of the word “shall” in Article 9.1 of the Euroasia BIT indicates 

mandatory procedure. While the phrase “to the extent possible” qualifies this mandatory 

																																																													
65 See Soufraki ¶68; see also Micula ¶94. 
66 Euroasia BIT Art. 9(1), R-43.   
67 PO2 ¶8, R-57. 
68 VCLT Art. 31. 
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procedure, some genuine attempt at settlement is at minimum required to satisfy the meaning of 

the clause. Where there is no attempt at settlement whatsoever, the Claimant may not proceed to 

arbitration because arbitral jurisdiction is improper, or in the alternative, the case is not properly 

admissible until such an attempt at settlement has been made.  

36. In Salini I, the tribunal provided a general standard for evaluating parties’ attempts at 

engaging in amicable consultations. Salini I concerned the Italy-Morocco BIT, which in relevant 

part provides that:  

All disputes or differences…between a Contracting Party and an investor 
of the other Contracting Party…should, if possible, be resolved amicably.69 

 
The tribunal found that the requisite attempt to reach amicable settlement under the Italy-

Morocco BIT “should essentially include the existence of grounds for complaint and the desire to 

resolve these matters out-of-court. It need not be complete or detailed.”70   

37.  A host of arbitral tribunals have found that such language is sufficient to establish a 

mandatory procedure before arbitral jurisdiction is proper. As the Murphy Exploration tribunal 

explained, this constitutes “a fundamental requirement that Claimant must comply with, 

compulsorily, before submitting a request for arbitration...”71 Here, the Euroasia BIT uses the 

word “shall,” indicating an even heavier burden than the language “should, if possible” in Salini 

I. Following Salini I, this Tribunal should consider whether Claimant provided Respondent with 

the grounds for his complaint and the desire to resolve the dispute out of court. 

38. Claimant failed these modest requirements. There is no evidence that Claimant made any 

meaningful effort to engage in amicable discussions. While Claimant notified Oceanian 

government ministers of his intent to pursue arbitration,72 this does not constitute engagement in 

amicable discussion sufficient under Article 9.1. Informing an opposing party of the intent to 

pursue arbitration is a confrontational gesture, signaling an unwillingness to engage in 

consultations. Even if the Tribunal finds that this does not bar arbitral jurisdiction, the Tribunal 

should at minimum decline the case as pled for lack of admissibility until Claimant makes a good 

faith effort at amicable consultations and demonstrates that settlement negotiations are not 

																																																													
69 Salini I ¶15 (emphasis added). 
70 Salini I ¶20. 
71 Murphy Exploration ¶149.  
72 PO3 ¶4, R-60.  
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possible. Because the language in Article 9.1 of the Euroasia BIT is mandatory, and Claimant 

made no serious effort to settle the dispute, the Tribunal should dismiss the claim.  

2. Claimant Did Not Satisfy the Requirement to Commence Proceedings in 
Domestic Courts for Twenty Four Months Before Commencing Arbitration  

39. Even if the Tribunal finds that Claimant satisfied Article 9.1, the Tribunal lacks 

jurisdiction because Claimant did not submit his claim to the courts of Oceania, as required 

under Articles 9.2 and 9.3 of the Euroasia BIT. Article 9.2 provides that if a dispute cannot be 

settled amicably, it “may be submitted” to the courts of the Contracting Party in whose territory 

the investment is made.73 However, Article 9.2 must be read in context with Article 9.3,74 which 

provides that “[w]here, after twenty four months…the dispute…has not been resolved, it may be 

referred to international arbitration.”75 

40. The Euroasia BIT is materially identical to the Argentina-Italy BIT in Ambiente Ufficio, 

which provided:    

(2) If the dispute cannot be settled amicably, it may be submitted to the 
competent judicial or administrative courts of the Party in whose territory the 
investment is made.  
(3) Where, after eighteen months from the date of notice of commencement of 
proceedings before the courts mentioned in paragraph 2 above, the dispute 
between an investor and one of the Contracting Parties has not been resolved, 
it may be referred to international arbitration.76    

41. The Ambiente Ufficio tribunal emphasized that paragraphs 2 and 3 of the Argentina-Italy 

BIT had to be read together: 

Far from characterizing the recourse to domestic courts as a voluntary exercise 
on the way to international arbitration, para. 2 must be read in context with 
para. 3.77 

Because the claimant failed to submit the claim to Argentina’s courts, the Ambiente Ufficio 

tribunal found that the structure of the treaty compelled barring arbitral jurisdiction. Comparing 

Article 8.2 of the Argentina-Italy BIT to treaty language in other disputes, the Ambiente Ufficio 

tribunal held that the specific choice of words was not dispositive to overcome the clear 

																																																													
73 Euroasia BIT Art. 9.2, R-43. 
74 See VCLT Art. 31. 
75 Euroasia BIT Art. 9.3, R-43. 
76 Argentina-Italy BIT Art. 8. 
77 Ambiente Ufficio 591. 



 

 
 

16 

structure of the treaty provision—to suggest otherwise would be “tantamount to ignoring the 

logic structure, and the interdependence of the different steps, of [the pre-arbitral 

requirements.]”78 

42. Similarly in Urbaser,79 the tribunal focused on the logical structure and sequential nature 

of the Argentina-Spain BIT’s pre-arbitral procedural requirements clauses, which provide that: 

2. Where a dispute…cannot be settled…it shall, at the request of either 
party, be submitted to the competent tribunals of the Party in whose territory 
the investment was made.  
3. The dispute may be submitted to an international arbitral tribunal in any 
of the following circumstances:  

(a) At the request of either party to the dispute, when no decision has 
been reached on the substance 18 months after the judicial proceeding 
provided for in paragraph 2 of this article began…;  

(b) When both parties to the dispute have so agreed.80 

Urbaser found that Article X(2) alone did not establish a mandatory obligation because 

paragraph 3(b) made clear that either parties could choose to proceed directly to arbitration.81 

But the tribunal held that, taken together, the structure and terms of the treaty created a bar to 

arbitral jurisdiction if neither party had submitted the dispute to a domestic court for at least 

eighteen months.82 

43. Here, the twenty-four month litigation window under Article 9.3 of the Euroasia BIT bars 

jurisdiction because Claimant has not brought suit in Respondent’s courts. The tripartite structure 

of the Euroasia BIT’s pre-arbitral procedures is a fundamental to the dispute settlement process 

envisioned by the Contracting Parties.  As Abaclat made clear, the chief purpose of pre-

arbitration procedure is to provide an “interconnected” system of settlement, local litigation, and 

arbitration “built upon a certain hierarchy,” and to prevent a “pick and choose solution.”83 

Domestic litigation is a critical phase of this tripartite structure, and cannot be simply overlooked 

by Claimant because he is eager to pursue an arbitral remedy.  

																																																													
78 Ambiente Ufficio ¶592; see also Impregilo ¶¶87–91.  
79 Urbaser ¶¶106–150.  
80 Urbaser ¶61. 
81 Urbaser ¶108. 
82 Urbaser ¶¶109–110. 
83 Abaclat ¶578.  
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44. Where a BIT contains language requiring submission to domestic courts, and parties to 

the dispute have bypassed that procedural requirement, tribunals have allowed arbitral 

jurisdiction only in a series of narrow, limited exceptions. For example, in Abaclat the tribunal 

allowed jurisdiction because recourse to Argentina's courts would have been futile. Argentina’s 

court system did not have a mechanism to handle mass claims, and the Argentine Emergency 

Law prohibited any compensation for the Claimants, making Argentina unable to address the 

dispute within the framework of its domestic system.84 

45. But the case at hand is readily distinguishable from Abaclat, where the tribunal relied 

heavily on the fact that a mass claim of over 60,000 individual claimants85 would be virtually 

impossible for the Argentine courts to handle without substantial delay, justifying arbitral 

jurisdiction.86  

46. Tribunals apply this futility exception sparingly, and the threshold for the exception is 

very high.87 Despite the challenges the claimants faced in Abaclat, the case was decided over a 

powerful dissent by Professor Georges Abi-Saab, who wrote that the parties still were required 

by the terms of the investment treaty to pursue domestic litigation prior to pursuing arbitration.88 

For Professor Abi-Saab, ignoring a clear requirement to pursue domestic litigation “[takes] the 

liberty of striking out a clear conventional requirement, on the basis of purely subjective 

judgment.”89  

47. Because such a decision requires the subjective judgment of the tribunal, tribunals treat 

the threshold for relying on the futility exception as necessarily high. In Norwegian Loans, for 

instance, France alleged that it would have been futile for French bondholders to pursue local 

remedies in Norway because Norwegian courts could not overrule the disputed legislation on 

international law grounds. 90  But as Judge Lauterpacht wrote, “however contingent and 

theoretical these [local] remedies may be, an attempt ought to have been made to exhaust 

them.”91 He explained: 

																																																													
84 Abaclat ¶587–588.  
85 Abaclat ¶592.  
86 Abaclat ¶587. 
87 Apotex ¶279; Norwegian Loans p. 41. 
88 Abaclat, Dissent ¶28. 
89 Abaclat, Dissent ¶30. 
90 Norwegian Loans p.41. 
91 Norwegian Loans p.39. 
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…Norwegian courts have the power to review the acts of the legislature, in 
particular from the view of their conformity with the constitution. This, it has 
been asserted, may mean that Norwegian courts might refuse to give retro-active 
effect to the legislation in question. These possibilities may be remote. They are 
not so absolutely remote as to be ruled out altogether.92 

48. Thus, even if a favorable result is unlikely for a claimant in a domestic court, this is 

insufficient to invoke a futility exception and circumvent a treaty requirement to pursue domestic 

litigation. In this case, although the Tribunal has recognized that it is “rather unlikely” that the 

Oceanian Constitutional Tribunal will set aside the Executive Order,93 this does not rise to the 

level of futility. Indeed, to allow Claimant, and others similarly situated, to evade the balance of 

procedures carefully negotiated through the BIT would be tantamount to allowing the futility 

exception to swallow the rule. The doors to the court system of Oceania remain open, and 

Claimant should not be permitted to proceed directly to arbitration simply because it suits him.  

49. Further, the dispute resolution systems envisioned by investment treaties like the 

Euroasia BIT have at their core a respect for state consent to the terms of the treaty.94 If the 

compromises negotiated through these treaties are not respected, it is unlikely that states would 

rely on bilateral investment treaties, thus undermining the legitimacy of the international 

investment system. Given the language of the Euroasia BIT, and the application of similar 

language in other investment treaties, the pursuit of a remedy in domestic courts is a necessary 

prerequisite to Respondent’s consent to arbitrate.  

50. In sum, the Tribunal does not have jurisdiction over the case at hand because Claimant 

has failed to fulfill the pre-arbitral requirements of the Euroasia BIT. The Parties have not 

engaged in amicable consultations as required by Article 9.1 of the Euroasia BIT, which at 

minimum makes the present case inadmissible before this Tribunal. Moreover, Claimant’s failure 

to pursue domestic litigation violates the structure of the dispute resolution provisions of the 

Euroasia BIT, rendering arbitral jurisdiction improper. 

																																																													
92 Norwegian Loans p.41. 
93 PO3 ¶6, R-60. 
94 See Berschader ¶177; Plama ¶223; Daimler ¶270.	
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C. Claimant May Not Circumvent the Euroasia BIT’s Pre-Arbitral 
Requirements By Relying Upon Article 3 of the Euroasia BIT 

51. Claimant may not bypass the Euroasia BIT’s jurisdictional requirements by using the 

MFN provision in Article 3 of the Euroasia BIT to invoke the dispute resolution provision found 

in Article 8 of Eastasia BIT, which contains no domestic litigation requirement.95 The Euroasia 

BIT’s MFN clause cannot be read to allow access to the Eastasia BIT’s dispute resolution 

provision or grant this Tribunal jurisdiction over the current case because: (1) pre-arbitral steps 

are jurisdictional requirements that cannot be bypassed through an MFN clause; (2) the language 

of the Euroasia BIT’s MFN clause does not cover dispute settlement provisions; and (3) the 

Contracting Parties did not provide the required consent for the MFN clause to cover dispute 

resolution. 

1. Claimant Cannot Bypass the Euroasia BIT’s Pre-Arbitral Steps Because MFN 
Clauses Do Not Apply to Jurisdictional Requirements 

52. Jurisdictional requirements are vital matters of international law.96 They cannot be 

circumvented simply because they are burdensome, seem to be futile, or arguably result in 

inefficiency and inequity.97 Nor can they be treated as a mere procedural waiting period—a 

claimant that fails to meet domestic litigation requirements has no treaty basis to proceed to 

arbitration.98 As discussed above, the Contracting Parties clearly expressed an intention to 

require complainants to submit disputes to domestic courts before proceeding to arbitration. To 

find otherwise would vitiate the principle of state consent.99 Many tribunals have treated pre-

arbitral steps as jurisdictional matters and thus refused to allow the application of an MFN 

clause, including in Salini, 100  Plama, 101  Telenor, 102  Berschader, 103  Wintershall, 104  ICS, 105 

Daimler,106 Kilic,107 ST-AD,108 and Sanum.109 In all of these cases, tribunals explicitly rejected 

																																																													
95 See Eastasia BIT Art. 8, R-49–50. 
96 ICS ¶73. 
97 ICS ¶73. 
98 Wintershall ¶145. 
99 Wintershall ¶160(2). 
100 Salini II ¶118. 
101 Plama ¶¶224–227. 
102 Telenor ¶92. 
103 Berschader ¶208. 
104 Wintershall ¶156. 
105 ICS ¶262. 
106 Daimler ¶194. 
107 Kilic ¶6.6.1. 
108 ST-AD ¶403. 
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the proposition that domestic litigation requirements could be bypassed using an MFN clause. 

This Tribunal should similarly hold that Claimant is not permitted to fast-forward through the 

Euroasia BIT’s domestic litigation requirement as a result of the Euroasia BIT’s MFN provision. 

53. However, should this Tribunal find that the pre-arbitral requirements are a procedural 

matter rather than jurisdictional in nature, the Tribunal should consider the reasoning of the 

many tribunals that have found MFN clauses to presumably apply only to substantive elements 

of a BIT.110 This principle was aptly stated in the Telenor decision:  

In absence of language or context to suggest that contrary, the ordinary meaning 
of “investments shall be accorded treatment no less favorable than that accorded 
to investments made by investors of any third state” is that the investor’s 
substantive rights in respect of the investments are to be treated no less 
favorably…and there is no warrant for construing the above phrase as importing 
procedural rights as well.111 

Thus, if the Tribunal finds that the domestic litigation requirement is a procedural matter rather 

than a jurisdictional matter, Claimant bears the burden of overcoming the presumption that the 

MFN clause does not apply. To meet this burden, Claimant must show that the MFN clause 

contains specific language indicating that it is meant to apply to procedural matters or to dispute 

resolution specifically. As the Euroasia BIT does not contain such language, the Tribunal should 

not allow Claimant to bypass his domestic litigation obligations.  

2. The Language of the Euroasia BIT’s MFN Clause Does Not Cover Dispute 
Resolution Provisions  

54. MFN clauses can only be applied to import rights that fall within the scope of the MFN 

clause itself. In interpreting the scope of the instant MFN Clause, the Tribunal should turn to the 

ILC Draft Articles on Most-Favoured Nation Clauses, which are illustrative of best practices 

under international law.112 These Articles state that each MFN clause must be read using its 

unique wording or context, and can only apply to “those rights which fall within the limits of the 

subject matter of the clause.”113 These Draft Articles reflect the principle of ejusdem generis, 

according to which an MFN clause can “only attract matters belonging to the same subject 

																																																																																																																																																																																																				
109 Sanum ¶358. 
110 See Telenor ¶92; see also ICS ¶72; Wintershall ¶145. 
111 Telenor ¶92.  
112 OECD p.8. 
113 ILC Articles, MFN Art. 9. 
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matter or category of subject as to which the clause relates.”114 Thus, in order for an MFN clause 

to apply to a particular category of rights, it has to explicitly include the category in its language. 

Where ambiguity exists, the VCLT requires an examination of the ordinary meaning of the terms 

of the treaty in their context and in the light of its object and purpose.115 Given the absence of 

documentation or outside evidence indicating the intent of the Contracting Parties, the Tribunal 

should turn to the language of the treaty itself.116  

55. The Euroasia BIT’s MFN clause reads:  

Each Contracting Party shall...accord to investments made by investors of the other 
Contracting Party, to the income and activities related to such investments and to such 
other investment matters regulated by this agreement, a treatment that is no less 
favourable...117  

Since the phrase “other investment matters regulated by this agreement” is preceded by “to such 

other,” the MFN treatment is limited to those investment matters that can be considered 

“activities related to investments.”  

56. Dispute resolution is not an activity related to investment. Applying the principle of 

ejusdem generis, the word “activities” should be interpreted in the context of “income.” This in 

turn suggests that “activities” refers to the income-generating activities of an investor, i.e., the 

primary purpose of the investment itself. It cannot be extended to secondary issues, such as 

dispute resolution, or to tertiary issues, such as choice of forum for dispute resolution.  

57. This reading is consistent with the decisions of other tribunals. For instance, the 

Wintershall tribunal found that the phrase “investment related activities” does not include dispute 

resolution: 

The ordinary meaning of expressions such as “investment related activities” 
or “associated activities” used in BITs refer generally to activities of the 
investor for the conduct of his/its business in the territory of the host state 
rather than to activities related to or associated with the settlement of 
disputes between investors and the Host State.”118  

																																																													
114 OECD p.9. 
115 See VCLT Art 31; VCLT Art. 32. 
116 VCLT Art 31. 
117 Euroasia BIT Art. 3, R-41–42. 
118 Wintershall ¶171 (citations omitted)(emphasis added). 
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58. Further, the language in the Euroasia BIT can be readily distinguished from other cases in 

which tribunals held that the language of a particular MFN clause could be read to include 

dispute resolution. The case with the most similar, although not identical, MFN clause among 

this group of cases is Impregilo, an arbitration under the Argentina-Italy BIT, which provided 

that:  

Each Party shall...accord to investments made by investors of the other 
Contracting Party, to the income and activities related to such investments and to 
all other matters regulated by this Agreement, a treatment that is no less 
favorable…119  

The Impregilo tribunal found that the MFN clause was broad enough to encompass dispute 

resolution,120 but that tribunal was interpreting the phrase “all other matters regulated by.”121 By 

contrast, the Euroasia BIT uses the phrase “such other investment matters regulated by,”122 

which is more limited. The wording in the Argentina-Italy BIT that the Impregilo tribunal 

considered is therefore much broader, as it does not explicitly limit the regulated matters to 

“investment matters.” Given this difference in the scope of the relevant language, this Tribunal 

should find that the wording of the Euroasia BIT’s MFN clause is not applicable to dispute 

resolution in a manner that expands or provides arbitral jurisdiction.  

3. The Contracting Parties Did Not Intend for the MFN Provision to Cover 
Dispute Resolution 

59. In order for an MFN provision to apply to dispute resolution, consent to such application 

must be clear and unambiguous.123 The Contracting Parties did not provide such clear and 

unambiguous consent.  

60. The principle of state consent is central to international law and the treaty-making 

process; accordingly, tribunals have agreed that consent to arbitrate must be clear and 

unambiguous.124 To read a particular meaning into a treaty provision without a clear indication 

that the parties consented to such a reading risks violating the sovereignty of the parties and 

undermining the system on which treaties are based.  

																																																													
119 Impregilo ¶99. 
120 Impregilo ¶¶103–107. 
121 Impregilo ¶99 (emphasis added). 
122 Euroasia BIT Art. 3, R-41–42. 
123 See Berschader ¶177; Plama ¶223; Daimler ¶270. 
124 See Berschader ¶177; Plama ¶223; Daimler ¶270. 
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61. Consent should be interpreted in a good faith attempt to discern and respect the common 

will of the parties.125 Regarding MFN provisions, tribunals have been careful to respect the 

principle of state consent by requiring a clear sign of intent for an MFN clause to apply to 

dispute resolution.126 For example, the Plama tribunal noted that: 

[A]n MFN provision in a basic treaty does not incorporate by reference dispute 
settlement provisions in whole or in part set forth in another treaty, unless the MFN 
provision in the basic treaty leaves no doubt that the contracting parties intended to 
incorporate them.127  

Similarly, in ICS the tribunal noted that consent to arbitration cannot be presumed in the face of 

ambiguity, and that the burden of proof falls squarely on the Claimant to show consent exists.128  

62. An example of such consent can be found in the UK Model BIT, which states in Article 

3(3) that: 

For the avoidance of doubt is it confirmed that the treatment provided for in 
paragraphs (1) and (2) [the MFN clause] above shall apply to the provisions 
of Articles 1 to 11 of this Agreement.129 

Other tribunals have similarly pointed to the UK Model BIT as an indication of what consent to 

the application of an MFN clause to dispute resolution looks like.130   

63. Further, the Eastasia BIT and the Euroasia BIT were negotiated at the same time and the 

Euroasia BIT came into force first in 1992.131 Assuming arguendo the MFN clause did reference 

dispute resolution, the dispute resolution provisions of the Euroasia BIT would have been 

immediately superseded by the Eastasia BIT ab initio. It seems extremely unlikely that this was 

the intent of the Contracting Parties, and instead suggests that they chose the wording of the 

Euroasia BIT’s MFN clause to avoid application to dispute resolution. The Daimler tribunal 

cited similar circumstances as providing a strong indication of a lack of state consent.132 

64. Given that MFN clauses have been found to not apply to jurisdictional local remedy 

requirements, that the language of the Euroasia BIT’s MFN clause does not cover dispute 

																																																													
125 Amco ¶14; see also Newcombe & Paradell pp.216–217. 
126 See e.g. Plama ¶204; ICS ¶80. 
127 Plama ¶223; see also Salini II ¶119. 
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129 UK Model BIT Art. 3(3). 
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resolution clauses, and that the Contracting Parties did not consent to such coverage, the 

Euroasia BIT’s MFN clause cannot be read to allow Claimant to access the Article 8 of the 

Eastasia BIT. This Tribunal therefore has no jurisdiction over the current case, and should 

dismiss the claims before reaching any analysis of the merits. 

II. CLAIMANT IS NOT ENTITLED TO RECOVERY FOR HIS ILLEGAL INVESTMENT THAT 
RESPONDENT DID NOT EXPROPRIATE 

65. Even if this Tribunal finds that it has jurisdiction, Claimant is not entitled to 

compensation because: (A) Claimant’s investment was illegal and thus does not meet the “clean 

hands” requirement for protection under international law or the Eastasia BIT; (B) Respondent 

has not expropriated Claimant's investment; and (C) Claimant significantly contributed to his 

own injury.   

A. The “Clean Hands” Requirement Bars Claimant’s Illegal Investment From 
Arbitral Protection  

66. Claimant has turned to this Tribunal in an attempt to claim compensation for his illegal 

investment.  However, Claimant’s investment is not protected because (1) arbitral protection 

does not extend to illegal investments, both under general international law and under the 

Eastasia BIT, which Claimant has invoked,133 and (2) Claimant’s investment was licensed 

through a bribe and operated in violation of Respondent’s law until 1 January 2014.134 Moreover, 

(3) even if the Tribunal is unwilling to find that Claimant’s conduct was illegal, the Tribunal 

should defer issuing an award in this dispute prior to the resolution of all legal proceedings 

against Claimant under the domestic law of Oceania. 

1. Only Legal Investments Are Protected Under International Law and the 
Eastasia BIT 

67. Claimant’s investment is ineligible for arbitral protection both (a) under general 

international law; and (b) under the express terms of the Eastasia BIT, if the Tribunal finds the 

Euroasia BIT’s MFN clause applicable in this case. 

a. General International Law Only Protects Legal Investments 

68. Claimant was not legally qualified to receive the license that he procured under 

suspicious circumstances in 1998.135 By paying a bribe to bypass Respondent’s environmental 

																																																													
133 See Request, R-3. 
134 See Facts ¶13, R-35. 
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standards, Claimant engaged in business operations procured through bribery and corrupt 

conduct. Such an investment does not merit the protection of international law.  

69. Bribery renders an investment illegal. Tribunals have recognized this principle since 

Judge Lagergren’s Award in 1963, which ruled that “corruption is an international evil; it is 

contrary to good morals and to international public policy common to the community of 

nations.”136 Tribunals since then have built on that ruling. In Hamester, the tribunal determined 

that: 

[A]n investment will not be protected if it has been created in violation of the 
national or international principles of good faith or of the host state’s law, 
independent of the language of the BIT...These are general principles that exist 
independently of specific language to this effect in the Treaty.137  
 

70. In World Duty Free, the first in a line of recent cases considering investments procured 

through corruption, the tribunal denied relief to a foreign investor who met privately with the 

President of Kenya in order to secure concessions at two international airports. During the 

meeting, the investor delivered a “personal donation”—a suitcase full of cash. 138 When the 

investor later alleged that Kenya had expropriated the investment, the tribunal declined to 

enforce “contracts obtained by corruption,” holding that: 

In light of domestic laws and international conventions relating to corruption, 
and…decisions taken in this matter by courts and arbitral tribunals, this Tribunal 
is convinced that bribery is contrary to the international public policy of most, if 
not all, States or, to use another formula, to transnational public policy.139   
 

71. Even without an express treaty provision, the World Duty Free tribunal found that 

legality of the underlying investment was essential for it to be protected under international law. 

This is consistent with the ordinary principle that any contract may be void for illegality. As the 

World Duty Free tribunal emphasized: “claims based on contracts of corruption or on contracts 

obtained by corruption cannot be upheld by this Arbitral Tribunal.140 

72. Similarly, in Plama, the tribunal declined to provide “substantive protection” for an oil 

refinery that had been secured on the basis of fraudulent documentation.141 In Fraport, the 

																																																													
136 Lagergren’s Award. 
137 Hamester ¶123–124 (emphasis added). 
138 World Duty Free ¶135. 
139 World Duty Free ¶157. 
140 World Duty Free ¶157. 
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arbitrator stated explicitly: “In a case of gross illegality the Host State will almost certainly have 

a defense on the merits, and the claim will be dismissed.”142 In Siemens, a joint U.S.-German 

investigation discovered that Siemens had secured investments in Argentina through bribes, but 

only after the investor had secured a judgment of over US $200 million.143 Argentina moved to 

seek annulment of the award, but eventually the parties settled when Siemens admitted 

wrongdoing and abandoned its attempt to enforce the original award, knowing its prospects for 

an arbitral remedy would be substantially undermined by its illegal conduct.144  

73. Today, international consensus against corruption is even more robust than when World 

Duty Free was decided in 2006. Euroasia, Eastasia and Oceania are all parties to the United 

Nations Convention against Corruption,145 along with 190 other states.146 The OECD Convention 

on Combating Bribery of Foreign Public Officials in International Business Transactions, which 

imposes even more stringent legal obligations, now has 41 signatories.147  

74. Illegal conduct also violates the duty of good faith and several tribunals have applied this 

additional principle in denying protection to illegal investments.  Good faith requires “the 

absence of deceit and artifice during the negotiation and execution of instruments that gave rise 

to the investment.”148  In Inceysa, the tribunal found that an investor breached this duty by 

committing fraud during bidding for a concession.  The tribunal also applied the related principle 

nemo auditur propriam turpitudinem allegans—that one may not benefit from his wrong.149 This 

similarly barred the investor from “benefit[ting] from an investment effectuated by means of one 

or several illegal acts.”150 

b. To The Tribunal Finds It Relevant, The Eastasia BIT Expressly Requires Legality  

75. In addition to the clear legality requirement under general international law, the Eastasia 

BIT—which the Claimant invokes in this dispute by claiming its dispute resolution provision—

explicitly requires legality for investment protection within its definition of “investment.”151 If 
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the Tribunal permits Claimant to invoke the Eastasia BIT through application of the Euroasia 

BIT’s MFN clause, then the Eastasia BIT’s legality requirement must be met.    

76. Article 1.1 of the Eastasia BIT provides that investments are protected only if made “in 

accordance with the laws and regulations of the” host state.152  The ordinary meaning of this 

language clearly indicates that legality is a condition for protection.153  

77. Where a host state expressly requires legality as a condition of protection under the terms 

of the relevant BIT, extending protection in contravention of that clear term violates the state’s 

sovereignty. This point was particularly important in Inceysa,154 in which, as Dolzer and 

Schreuer explain,  “El Salvador had given its consent to [arbitral] jurisdiction…on the condition 

that the claimant would act in accordance with the law.”155 The tribunal concluded that:  

[B]ecause [the] investment was made in a manner that was clearly illegal, it is not 
included within the scope of consent expressed by Spain and the Republic of El 
Salvador in the BIT and, consequently, the disputes arising from it are not subject 
to the jurisdiction of [ICSID].156 
 

78. Similarly, the tribunal in Metal-Tech rejected an investor’s claims after finding 

circumstantial evidence that the contract was secured through payments to public officials.  The 

tribunal stated decisively: “Put simply, the illegality in the Claimant’s investment bars 

jurisdiction over claims based on Article 11 of the Treaty.”157 In Salini I, the tribunal explained 

the purpose of legality provisions in investment treaties, writing that such a provision:  

[R]efers to the validity of the investment and not to its definition. More specifically, it 
seeks to prevent the Bilateral Treaty from protecting investments that should not be 
protected because they would be illegal.158   

 
79. Given that both international law and the Eastasia BIT contain a "clean hands" 

requirement, this Tribunal should apply such a requirement to Claimant's investment as a 

prerequisite for protection under the Euroasian BIT.  

																																																													
152 Eastasia BIT Art. 1.1, R-46. 
153 See Tokios Tokelės ¶85 (applying this standard to find the ordinary meaning of a legality provision drafted with 
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2. Claimant’s Investment Was Illegal Under Oceanian Law 
80. Claimant likely secured an illegal license to authorize his business operations by bribing 

at least one public official, and then conducted his business in violation of Oceanian 

environmental law for fifteen years.  

81. In construing legality under domestic legal standards, an international tribunal “will take 

into account the understanding of the law by the organs of the host state and may defer to this 

understanding.”159 Interpretation of the law by Respondent’s GPO and the domestic court system 

should therefore be important to the Tribunal’s analysis. Because corruption “is by essence 

difficult to establish,” bribery claims “can be shown through circumstantial evidence.”160  

82. In this case, overwhelming circumstantial evidence indicates that Claimant procured his 

license through bribery. After he acquired the company in 1998, Claimant sought to “expedite” 

the Ministry of Environment’s decision to grant a license by meeting privately with the President 

of the NEA.161  Claimant received the license shortly thereafter, even though Rocket Bombs had 

not complied with the Environment Act, had no apparent funds from contracts, and had very 

little likelihood of receiving one of the rarely-issued subsidies.162 The only logical explanation 

for Claimant’s receipt of the license despite not meeting the legal requirements is bribery. 

Indeed, the President of the NEA has named Claimant as one of the people who bribed him, and 

is willing to testify to that in a court of law.163 

83. Moreover, the Parties agree that Claimant operated illegally until 1 January 2014, the 

date on which Rocket Bombs finally came into compliance with the Environment Act.164 The 

evidence therefore strongly points to the illegality of Claimant’s conduct. In line with public 

international law and the Eastasia BIT, Claimant cannot repeatedly violate Respondent’s law and 

then turn to this Tribunal for protection.  
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3. This Tribunal Should Not Issue an Award Prior to the Resolution of Legal 
Proceedings Against Claimant Under the Domestic Law of Oceania 

84. Claimant is racing to secure an arbitral award before the domestic courts of Oceania have 

completed the criminal proceedings against him that were initiated on 23 June 2015.165 The 

Tribunal should not issue any award until the criminal proceedings have been fully resolved.  

85. Respondent has clear anti-corruption laws and an aggressive enforcement regime. As 

discussed above, overwhelming circumstantial evidence makes clear that Claimant’s investment 

was illegal. Allowing the proceedings to conclude will give the Tribunal the added perspective of 

Oceania's anti-corruption investigation, which Respondent submits will demonstrate Claimant’s 

illicit conduct. The factual findings of the court will inevitably be an invaluable factor in this 

Tribunal’s assessment of Claimant’s conduct.  

86. In sum, this Tribunal should decline to extend protection to the Claimant’s investment, as 

the illegality of Claimant’s actions renders such protection improper both under the general 

principles of international law and under the express terms of the Eastasia BIT. In the alternative, 

this Tribunal should refrain from issuing an award until the legality of Claimant’s investment is 

fully resolved by Respondent’s courts, as that decision will shed light on whether or not 

Claimant acted illegally such that his investment is not protected under international law.  

B. Respondent Did Not Expropriate Claimant’s Investment 
87. The sanctions imposed on Claimant’s business do not amount to an expropriation. Article 

4 of the Euroasia BIT provides that:  

Investment by investors of either Contracting Party may not directly or indirectly 
be expropriated, nationalized or subject to any other measure the effects of which 
would be tantamount to expropriation or nationalization in the territory of the 
other contracting party except for a public purpose.166  

88. Respondent submits that: (1) the sanctions did not directly expropriate Claimant’s 

investment; and (2) given the totality of circumstances, including Claimant’s continued 

ownership of his assets and investment, and the fact that the Executive Order served the general 

welfare, Respondent has not indirectly expropriated Claimant’s investment. Therefore, 

Respondent owes Claimant no compensation. 
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1. Respondent Has Not Directly Expropriated Claimant’s Investment  
89. Direct expropriation involves an “open, deliberate and unequivocal intent…to deprive the 

owner of his property through transfer of title or outright seizure.”167 The S.D. Myers tribunal 

wrote that direct expropriation carries a “connotation of a ‘taking’ by a governmental-type 

authority of a person’s ‘property’ with a view to transferring ownership of that property to 

another person.”168 Here, no such transfer occurred. Claimant’s title to Rocket Bombs has not 

been transferred and his shares in the company have not been seized. Claimant still retains full 

ownership of Rocket Bombs. As such, no direct expropriation has occurred.  

2. Respondent Has Not Indirectly Expropriated Claimant’s Investment 

90. The sanctions also do not constitute an indirect expropriation. Although a “profusion of 

voices” have debated a range of definitional factors,169 the most commonly agreed upon factors 

are the investor’s control over the investment; the duration or permanence of the measure; the 

investor’s legitimate expectations; and the effect and purpose of the measure.170 

91. Applying these factors to the instant case, there has been no indirect expropriation 

because: (a) Claimant retains full ownership and control over his investment; (b) the effects of 

the sanctions are not permanent; (c) Respondent’s sanctions do not violate Claimant’s legitimate 

expectations; and (d) the Executive Order serves the general welfare. Thus, no compensation is 

required.  

a. Claimant Retains Full Ownership and Control of His Investment 

92. An investor’s continued control of an enterprise is an indication that no indirect 

expropriation has occurred.171 For example, in Archer Daniels, the tribunal found no indirect 

expropriation because the disputed regulation “did not deprive the Claimants of fundamental 

rights of ownership or management of their investment,” and the claimant “remained in full title 

and possession of their investment,” as well as control over their sales and distribution.172  

Similarly, in Azurix the tribunal found there was no indirect expropriation where a claimant “did 
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not lose the attributes of ownership, at all times continued to control [the company] and its 

ownership of 90% of the shares was unaffected.”173  

93. As in Archer Daniels and Azurix, Claimant maintains full ownership and control of 

Rocket Bombs. Claimant also continues to own and control the production facility, which retains 

value as real property. Neither Claimant nor his employees have been detained, and Respondent 

in no way controls the officers or employees of Rocket Bombs. The sanctions do not interfere 

with the appointment of directors or management, or with salaries, and does not affect ownership 

or control of real property.174 The sanctions implemented by the Executive Order may limit 

operations, but they do not constitute an indirect expropriation because Claimant still maintains 

full ownership and control of the investment.   

b. The Executive Order is Neither Irreversible Nor Permanent 

94. The Executive Order is also neither permanent nor irreversible. In contrast to 

“irreversible and permanent” measures,175 regulatory actions that temporarily curb an investor’s 

business activities are less likely to constitute an expropriation.176  

95. Tribunals have treated state action taken in response to a crisis as temporary and 

reversible. The Suez tribunal, for example, found that Argentina’s measures in response to a 

financial crisis “did not constitute a permanent and substantial deprivation” of an investment.177 

Because a crisis cannot be permanent, it follows that the measures that the state takes in response 

are similarly limited in time. Here, Respondent enacted the sanctions in response to Euroasia’s 

current threat to the “peace, security, stability, sovereignty, and territorial integrity” of the 

Republic of Eastasia and in furtherance of the “national security and foreign policy of the 

Republic of Oceania.”178 The sanctions suspend existing contracts,179 but once the illegal 

annexation of Fairyland has been resolved, there will be no further need for them. 

96. Further, there is no indication that the sanctions or their effects are irreversible. In S.D. 

Myers, the tribunal declined to find the temporary closure of a border constituted 
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expropriation. 180  The Executive Order imposes similarly reversible effects, temporarily 

foreclosing the Claimant’s ability to supply arms. But Claimant has not shown that he will be 

unable to resume operations or that the value of Rocket Bombs’ stock will not recover when 

political stability returns to the region.  

c. The Sanctions Did Not Violate Claimant’s Legitimate Expectations 

97. Claimant could not have had a legitimate expectation that Respondent would refrain from 

protecting its national security by limiting the arms trade with Euroasia and thereby impacting 

Rocket Bombs. Expectations may be based on “a contract,” “assurances explicit or implicit,” “or 

on representations made by the state which the investor took into account in making the 

investment.”181 In cases where tribunals have relied on claimants’ legitimate expectations in 

finding an expropriation occurred, the respondent states had made promises, contractual or 

otherwise, on which those states later reneged.182 Here, Respondent did not have a contractual 

obligation to allow Claimant to continue his business operations despite political developments 

in Fairyland, nor did Respondent make any explicit or implicit assurances or representations 

upon which Claimant could have relied. Rather, Claimant chose to engage in the inherently high-

risk industry of arms dealing, and to pursue contracts in a geopolitically unpredictable region 

with a state that was openly supportive of a destabilizing secessionist movement. Euroasia has 

long advocated for Fairyland’s self-determination,183 and Respondent was consistent in its 

condemnation of Euroasia’s illegal intervention in Eastasia’s domestic affairs.184 Claimant has 

not, and cannot, point to any representations from Respondent that his business of supplying 

arms to a state engaged in flagrant violations of international law would be allowed to continue 

during the ongoing crisis. 

d. The Executive Order Serves the General Welfare and Is Within the Regulatory Power of the State 

98. Respondent enacted the sanctions as part of an international response to Euroasia’s 

unlawful annexation of Fairyland. The Contracting Parties to the Euroasia BIT explicitly desired 

to “achieve [their] objectives in a manner consistent with the protection of health, safety and the 
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environment,”185 and Respondent’s sanctions were legitimate measures taken in line with such 

objectives. As the Saluka tribunal noted: 

[T]he principle that a State does not commit an expropriation and is thus not liable 
to pay compensation to a dispossessed alien investor when it adopts general 
regulations that are “commonly accepted as within the police power of States” 
forms part of customary international law today.186 

The Saluka tribunal went on to note that there is no comprehensive definition of which acts are 

“commonly accepted” as valid, general regulations and so “[t]he context within which an 

impugned measure is adopted and applied is critical to the determination of its validity.”187 The 

tribunal in Saluka found that the measure in question was aimed at the “general welfare of the 

State,”188 and so there was no expropriation, “notwithstanding that the measure had the effect of 

eviscerating Saluka’s investment in IPB.”189 The tribunal in Methanex similarly held that non-

discriminatory regulations enacted in good faith with a valid public aim do not constitute a 

compensable expropriation as a matter of general international law.190 Finally, as the Feldman 

tribunal noted:  

[G]overnments must be free to act in the broader public interest…Reasonable 
governmental regulation of this type cannot be achieved if any business that is 
adversely affected may seek compensation, and it is safe to say that customary 
international law recognizes this.191 

99. A proper analysis of an indirect expropriation claim must therefore “look at the real 

interests involved and the purpose and effect of the government measure.”192 Public international 

law obliges Respondent to recognize the effects and eliminate the consequences of unlawful 

actions such as Euroasia’s annexation of Fairyland.193 By imposing sanctions against persons and 

businesses operating within Respondent’s territory and aiding Euroasia, Respondent acted as part 

of an international response to condemn an illegal act,194 and the resulting “unusual and 
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extraordinary threat to the national security and foreign policy of the Republic of Oceania.”195 

Preventing the flow of arms into Fairyland is essential to de-escalate the conflict and promote a 

peaceful resolution. The sanctions are therefore a lawful exercise of Respondent’s sovereign 

regulatory power for the public purpose of protecting national security and maintaining 

international peace and security.  

100. Furthermore, the Executive Order is narrowly tailored and proportional to serve the 

general welfare. In Azurix, the tribunal looked to whether there was a “reasonable relationship of 

proportionality between the means employed and the aim sought to be realized.”196 The 

Executive Order does not sanction individuals based on nationality or any other sweeping 

categorization, but targets those involved in industries likely to advance an illegal use of force in 

response to the purported secession of Fairyland. Weapons, financial support, and other banned 

supplies being sent to Euroasia may be used in opposition to Respondent’s interests in the region 

in the event that political tension escalates, and thus the Executive Order is a narrowly tailored 

and proportionate measure that reflects Respondent’s foreign policy aims. 

101. In sum, Respondent has neither directly nor indirectly expropriated Claimant’s 

investment. The Executive Order does not deprive Claimant of ownership over his investment; is 

neither permanent nor irreversible; does not renege any reasonable investment-backed 

expectations Claimant may have had; and is a non-discriminatory act for the advancement of the 

general interest. As a result, no compensation is due.   

C. Any Damages Should Be Reduced to Reflect Claimant’s Contribution to His 
Injury 

102. Even if the Tribunal finds that Respondent acted wrongfully, any damages should be 

reduced by at least fifty percent because (1) Claimant contributed to the injury by acting 

negligently at multiple stages of the investment; and (2) a fifty percent reduction of damages best 

reflects the high risk of Claimant’s original investment and his contributory negligence. 

1. Claimant Repeatedly Contributed to His Injury by His Own Negligence 
103. A respondent is only responsible for reparations proportional to the damage caused by its 

own internationally wrongful act, but not for damages caused by the claimant.197 Tribunals apply 
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the principle of contributory negligence as set out in Article 39 of the ILC’s Draft Articles on 

Responsibility of States for Internationally Wrongful Acts (“ILC Articles”):198 

[A]ccount shall be taken of the contribution to the injury by willful or negligent 
action or omission of the injured State or any person or entity in relation to whom 
reparation is sought.199  

The ILC further defines “willful or negligent” as “manifest[ing] a lack of due care on the part of 

the victim of the breach for his or her own property or rights.”200 

104. Claimant’s actions meet this definition because: (a) Claimant made a series of imprudent 

business decisions manifesting a lack of due care towards his property; and (b) this negligence 

materially contributed to the injury. 

a. Claimant Made a Series of Imprudent and Negligent Business Decisions 

105. Claimant made a series of imprudent business decisions: purchasing a high-risk company 

with inadequate capital;201 commencing production before fully complying with the Environment 

Act;202 conducting business with Euroasia;203 and continuing to supply weapons to Euroasia after 

the Fairyland referendum.204 Such imprudence significantly increased Claimant’s exposure to 

political and economic risks, and materially contributed to his injury.  

106. Given the combination of challenges facing Rocket Bombs, no reasonable investor would 

have purchased it without securing some form of insurance or funding to bring the facilities into 

compliance with the Environment Act. Claimant has not shown that he took any of these 

reasonable steps to protect his investment. 

107. This case closely resembles MTD, which held that the claimant’s decision to commence 

building a mixed-used planned community under the assumption that the Chilean government 

would modify the zoning of the land was unreasonable:205 

[A] wise investor would not have paid full price up-front for land valued on the 
assumption of the realization of the Project; he would at least have staged future 
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payments to project progress, including the issuance of the required development 
permits.206 

108. Similarly, Claimant seems to have assumed that he would receive a subsidy. Given that 

no other company had successfully obtained a subsidy to adjust production, 207  however, 

Claimant could not have had a legitimate expectation that Rocket Bombs would receive one. 

Claimant did not seek “contractual protections against losses arising from difficulties in 

obtaining governmental authorizations,” as a wise investor would have done.208  

109. Further, Rocket Bombs did not comply with the Environment Act until January 2014, 

almost sixteen years after receiving the license.209 By allowing such a significant delay in 

compliance, Claimant assumed the risk that the license could be revoked, suspending 

production.210 Like MTD’s decision to proceed with investment without proper authorizations, 

Claimant “made decisions that increased [his] risks in the transaction” for which he must “bear 

responsibility.”211 

110. Finally, Claimant’s decision to continue business relations with Euroasia as political 

tensions escalated shows blatant disregard of obvious warning signs. As a resident of Fairyland, 

Claimant was certainly on notice of the political atmosphere surrounding Fairyland’s referendum 

and Euroasia’s interest in the result.212 Nonetheless, Claimant began negotiations with the 

Euroasian Minister of National Defence in February 2014, and subsequently entered into a new 

contract to supply even more weapons.213  

111. All of these events should have alerted Claimant that his business was operating with 

excessive risk. ButClaimant, who is in the sensitive industry of arms production, did not take any 

measures to limit his exposure to these risks, indicating a profound lack of due care for his 

investment.  
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b. Claimant’s Negligent Business Decisions Contributed to His Injury 

112. Claimant’s actions are an indispensable link in the causal chain of the injury suffered by 

his investment. To assess contributory fault, tribunals consider whether the negligent act 

meaningfully contributed to the injury suffered by the investment,214 or whether, but for the act 

of the claimant, the injury would have occurred anyway.215 In Yukos, the tribunal held that the 

claimants’ tax avoidance measures materially contributed to the injury because such 

arrangements: 

[M]ade it possible for Respondent to invoke and rely on that conduct as a 
justification of its actions...There is a sufficient causal link between Yukos’ 
abuse of the system in some of the low-tax regions and its demise.”216  

The Yukos tribunal held that the claimants should pay a price for their negligence.217 The tribunal 

in RosInvestCo came to the same conclusion, noting that by acquiring the investment “during a 

tumultuous time in Russia,”218 the investor “contribute[d] to its own demise.”219  

113. Similarly, Claimant’s imprudent business decisions made it necessary for Respondent’s 

sanctions to implicate Rocket Bombs. Claimant’s pattern of risky behavior—purchasing Rocket 

Bombs without a license and operating it in violation of environmental law—is indicative of 

Claimant’s gross negligence. At any time from 1999 to 2014, Claimant could have been shut 

down for failure to comply with the Environment Act.220 Claimant began negotiations with 

Euroasia to renew its arms contract after Fairyland sent a letter to Euroasia asking it to intervene 

in its political situation.221 Claimant’s imprudent decision to negotiate a risky contract at a time 

of known and foreseeable risk directly led to his implication under Respondent’s sanctions. Had 

Claimant suspended his business dealings with Euroasia and sought alternative contracts, he and 

Rocket Bombs would not have posed an imminent threat to Respondent’s national security or 

have been covered by the terms of the sanctions.222  
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114. Investment treaties “are not an insurance against business risk.” 223  Given the 

sophistication of investors who choose to engage in inherently risky cross-border contracts, 

tribunals have repeatedly reduced damages for investors who voluntarily undertake these risks.224 

In sum, the totality of Claimant’s actions indicates an overwhelming imprudence, which 

ultimately led to the sanctions against him and his company. 

2. In Light of Claimant’s Negligence, the Tribunal Should Reduce Any Damages 
by at Least Fifty Percent 

115. The Tribunal should reduce any award by at least fifty percent to reflect the high risk of 

Claimant’s original investment and his contributory negligence.  

116. This Tribunal enjoys a wide margin of discretion to reduce damages to account for 

Claimant’s contribution to his own losses.225 Article 31 of the ILC Articles provides for “full 

reparation”226 for injury caused by a state “unless some part of the injury can be shown to be 

severable in causal terms from that attributed to the responsible State.”227 This principle was 

recognized as early as 1900 in Delagoa Bay Railway.228  

117. When multiple causes contributed to the injury, “it is not unusual for the loss to be shared 

equally.”229 As the tribunal emphasized in MTD, fifty percent is an appropriate division of 

damages because of the conceptual difficulty posed by comparing fault caused by sovereign 

activity versus business activity:   

[A]s is often the case with situations of comparative fault, the role of the two 
parties contributing to the loss was very different and only with difficulty 
commensurable.230 

The tribunals in both MTD and Hulley have emphasized that a tribunal has substantial discretion 

to make this determination.231   

118. Claimant’s assumption of substantial risk through the original investment is also relevant 

in calculating damages. In Rumeli Telekom, the tribunal reduced the damages by forty-five 
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percent based on the inherent risks the venture faced.232 The Azurix tribunal similarly reduced 

damages because the claimant had negligently overpaid for their concession.233 In the instant 

case, because Claimant has consistently acted illegally and negligently, a fifty percent reduction 

in damages is justified to reflect his negligence. 

REQUEST FOR RELIEF 
119. For the aforementioned reasons, Respondent respectfully asks the Tribunal to find that: 

i. The Tribunal lacks jurisdiction because Claimant is not an “investor” under Article 

1.2 of the Euroasia BIT; 

ii. In the alternative, the Tribunal lacks jurisdiction because Claimant has failed to fulfill 

the pre-arbitral requirements in Article 9 of the Euroasia BIT; 

iii. Claimant may not circumvent the pre-arbitral requirements by invoking Article 8 of 

the Eastasia BIT; 

iv. Claimant’s own illegal actions bar him from any recovery; 

v. Respondent did not expropriate Claimant’s investment, and therefore is due no 

compensation; 

vi. If compensation is due, Claimant’s recovery should be reduced to reflect his 

contribution to the damage suffered by his investment; and 

vii. Claimant must pay all costs and attorneys’ fees incurred by Respondent. 

 
Respectfully submitted on 26 September 2016 by 

 

TEAM ELARABY 

 

On behalf of Respondent 

THE REPUBLIC OF OCEANIA	
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