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STATEMENT OF FACTS 

1. Peter Explosive (The Claimant), resides in Fairyland, a region previously part of 

Eastasia and now controversially annexed to Euroasia, has begun arbitration 

proceedings against the Republic of Oceania (the Respondents).  

2. Peter Explosive had overtaken Rocket Bombs Ltd in February 1998, an arms 

production enterprise in the territory of respondents following Republic of Oceania-

Eastasia BIT, by purchasing 100% shares in the company, presiding as the sole 

member of its board of directors and becoming its president.  

3. Following this acquisition, the claimant took steps to improve the state of operations 

of Rockets Bombs Ltd, which had lost its environmental licence and was in ruins. This 

required securing another license from the Oceanian National Environmental 

Authority. Procuring licence was difficult and a lengthy process due to high threshold 

observed by the Environmental Authority and modernisation work required for the 

production line to meet the requirements of the Oceanian Environment Act 1996.  

4. Despite these hurdles, the claimant managed to obtain the licence in July 1998, and 

commenced arms production at Rocket Bombs Ltd. He obtained several contracts 

which improved the local business prospects and employment rate tremendously. 

Subsequently, the most important contract concluded and the matter of contention 

among the parties to arbitration arises from the Ministry of National Defence acting on 

behalf of Republic of Euroasia on December 1998 which was later renewed in 2014. 

5. In November 2013, Fairyland held a referendum, deciding to become a part of 

Euroasia. Historical origin of Fairyland was Euroasia, however, nearly a century ago, 

the province of Fairyland became part of Eastasia. After the referendum, in March 

2014, the Republic of Euroasia welcomed Fairyland in its territory. Eastasia contested 

the referendum and Eurasian decision of reuniting Fairyland with Euroasia leading to 

Fairyland requesting assistance from Eurosia. Military assistance was deployed in the 

province to allow successful implementation of the reunion in 1st March 2014, which 

was achieved peacefully by Euroasia by 23rd March 2014.  

6. The international community stands divided on this exercise of self-determination by 

the population of Fairlyland. The respondent is among the category that does not 

recognise Euroasian annexation to Fairyland legitimate. Furthermore, the Republic of 
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Oceania understands this situation as a threat to international peace and security and 

imposed sanctions on all entities operating within its territory that had any contractual 

relationship with the Republic of Euroasia. Additionally, all contracts with entities 

operating within the territory of the Republic of Oceania were terminated following 

The Executive Order of the President of the Republic of Oceania in May 2014. These 

sanctions have caused immense loss to Rocket Bombs Ltd, leaving them unable to 

fulfil their contractual obligations or sell the company.  

7. The impugned order was adopted by the respondents in recognition of territorial 

sovereignty of Eastasia. Fairyland was recognised as a part of Eastasia by all countries 

in the Peace Treaty of 1918, including Euroasia. Moreover, despite extremely high 

threshold set by the Environmental Authority of Oceania, Peter Explosive managed to 

secure an environmental licence with months by unconventional means, casting doubt 

amongst Oceanian authorities that illegal means were used by Peter Explosive to 

obtain the licence, which might have indirectly contributed to the annexation of 

Fairyland by Euroasia.  

8. The claimant, is requesting the tribunal to find expropriation by the respondent in 

accordance with Euroasia-Republic of Oceania BIT, as an Euroasian national. 

However, the respondent, after unsuccessfully challenging the Court’s Jurisdiction, 

considers these claims inappropriate since it still recognises Peter Explosive as an 

Eastasian national, hence Euroasian BIT would not be applicable to the merits.  

9. Furthermore, the respondent requests the tribunal to find that there was no 

expropriation of claimant’s property and the losses were at claimant’s peril for 

assisting Euroasia in violating sovereign territorial integrity of Eastaisa, which is 

recognised by the respondent as unlawful.  

10. Subsequently, the respondent points out that the means used by the claimant for 

procurement of environmental licence are contested and the claimant cannot be said to 

have come to the tribunal with ‘clean hands’ in connection with the investment. 

Hence, the respondent requests the tribunal to dismiss claimant’s prayers for 

compensation.  
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1.ARGUMENTS ON JURISDICTION 

A. Claimant is Not an Investor Pursuant to Article 1(2) of the Euroasia BIT. 

 

11. The Respondent, the Republic of Oceania, submits that the Claimant cannot rely on 

the agreement between the Republic of Oceania and the Republic of Euroasia for the 

Promotion and Reciprocal Protection of Investment dated 1 January 1995 (Euroasia 

BIT), because the claimant, Peter Explosive cannot be regarded as an investor 

pursuant to the requirement laid down under Article 1.2 of the Euroasia BIT due to the 

reasons given below.1 

 

I. Peter Explosive’s Euroasian Nationality Claim is Unsubstantiated. 

 

12. Despite Euroasia’s recognition of Peter Explosive as a national, it is submitted that the 

legality of this claim, due to the procedure followed for acquisition of citizenship is 

prima facie, result of an unlawful secession and annexation of Fairyland.2 Following 

the well-established principle that a State, is under a duty not to recognise an ex 

injuria jus non oritur (meaning that here the Republic of Oceania is under an 

international duty not to recognise an international wrongful act) since “an 

international wrongful act cannot generate a legal right.”3  

 

13. This principle of non-recognition of unlawful act contrary to international obligations 

is recognised by the International Court of Justice in Barcelona Traction case as 

obligations erga omnes.4  

 

14. Thus, it is respondent’s contention that lawful nationality cannot arise from the 

unlawful annexation of Fairyland, which therefore makes Peter Explosive’s nationality 

unenforceable under the Euroasian BIT, with him remaining de jure a national of 

Eastasia. 

                                                           
1 Euroasia BIT, Article 1(2). 
2 FDI Moot Problem, Page 5;34. 
3 Boleslaw Adam Boczek ‘International Law: A Dictionary’ (Scarecrow Press, 2005) page 92; See M 

Dawidowicz, 'The Obligation of Non—Recognition of an Unlawful Situation', in Crawford, Pellet, and Olleson 

(eds), James Crawford and others (eds), The Law of International Responsibility (Oxford Commentaries on 

International Law) (OUP 2010) 677. 
4 Barcelona Traction, Light and Power Company Ltd, (Belgium v. Spain) Second Phase Judgement (1970) I.C.J 

Report 3, para 33-34. 
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15. In the context of referendum held by Fairyland, contemporary international law 

dictates that secession of a territory from its motherland, is unlawful without the 

consent of the latter5 This is especially true, if there is no evidence that the population 

of the seceding territory has suffered misrepresentation, maltreatment or had 

international crimes committed against them at the hands of its motherland.6   

 

16. Given that there is no evidence of the population of Fairyland suffering at the hands of 

Eastasian authorities, the respondent submits that the secession of Fairyland from 

Eastasia was unlawful, and in breach of the territorial integrity of Eastasia. Hence, any 

results of this act, such as changes in nationality, should not be recognised, neither by 

the international community, nor by this tribunal.7 

 

17. Since, the invasion and the subsequent annexation of the territory of Fairyland was the 

main argument for Euroasia extending its nationality to Fairyland citizens, the 

respondent would like to reiterate the principle of ex injuria jus non oritur, for the 

tribunal to find that Peter Explosive’s claim to Euroasian nationality has no legal 

standing, and he is a national of Eastasia.  

 

II. Peter Explosive Cannot Claim under Article 1(2) of the Euroasia BIT. 

 

18. Notwithstanding the discussion in previous subsection, if the tribunal is to find that the 

actions of Euroasia against Eastasia are not enough to override the literal objective of 

the words prescribed under the Euroasia BIT; that the term “investor” shall mean any 

natural person ‘having the nationality of either Contracting Party in accordance with 

its laws’8 which prima facie, makes Peter Explosive a Euroasian national. The 

respondent contests this interpretation, since the facts, when examined closely, clearly 

show that Peter Explosive has failed to comply with the laws of Euroasia in his 

application for Euroasian nationality.  

 

                                                           
5 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI, Article 2 (4). 
6 See the Re Secession of Quebec [1998] 7 ILM 1340 (Canadian Supreme Court), Para 111 – 143. 
7 See the Resolution adopted by the General Assembly on 27 March 2014 68/262 on the Territorial integrity of 

Ukraine. 
8 Euroasia BIT, Article 1(2). 
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19. From 1st of March 2014, Euroasia introduced certain amendment to its Citizenship 

Act, which although allowed all residents of Fairyland to apply for Euroasian 

nationality, the new Act did not allow Euroasian nationals to possess dual nationality.9 

This inevitably meant that, Peter Explosive, under the Euroasian Laws was required to 

give up his Eastasian nationality prior or shortly before becoming a Euroasian national 

in order to be in compliance with Laws of Euroasia Citizenship Act.  

 

20. Although Peter Explosive had initiated a renunciation of his Eastasian nationality a 

day after his application for the Euroasian nationality, he failed to comply with the 

formalities under Eastasian Citizenship Law which ipso facto meant that he was still 

an Eastasian national. 

 

21. Furthermore, it could not be argued that, Peter Explosive application for the Euroasian 

nationality had repudiated automatically his Eastasian nationality, since under the 

Eastasian Citizenship Laws, Peter Explosive was legally allowed to possess dual 

nationality, and unless he follows the specific procedure in renouncing his Eastasian 

nationality, he remains an Eastasian national. 

 

22. This argument reflects a particular difficulty faced by Mr Soufraki in the case of 

Hussein Nuaman Soufrki v The United Arab Emirates,10 involving a dual nationality 

claim. In this case, the investor attempted to claim that that he was a dual national of 

Italy and Canada and therefore he could initiate a claim under the Italy-United Arab 

Emirate BIT as an Italian citizen.11  

 

23. The tribunal however rejected the claimant argument and held that he could not have 

been an Italian national since he had failed to comply with the specific procedures of 

Italian nationality law for him to have retained it. The striking element of this case in 

relation to Peter Explosive’s claim is the fact that the tribunal reached such decision 

despite Mr Soufraki producing a range of certificates of citizenship, alongside with a 

                                                           
9 FDI Moot Problem, page 56. 
10 Hussein Nuaman Soufraki v The United Arab Emirates, ICSID Case No. Arb/02/7 (7 July 2004) 
11 Engela C Schlemmer, ‘Investment, Investor, Shareholders’ in Peter Muchlinski, Federico Ortino and 

Christoph Schreuer, The Oxford Handbook of International Investment Law (Oxford Handbooks in Law) (OUP 

2008) 73. 
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clear declaration by the Italian Foreign Affair Minister that he was indeed an Italian 

Citizen and could claim under the Italy-United Arab Emirates BIT.12 

 

24. Consequently, a literal interpretation of Article 1.2 of the Euroasia BIT, will lead to 

similar conclusion that Peter Explosive’s failure to comply with the Euroasian 

Citizenship Act in his acquisition of the Euroasian nationality on 23rd of March make 

him an Eastasian national only. The respondent, evidencing above sections, submits 

that the claimant cannot invoke a claim as an investor pursuant to Article 1(2) 

Euroasian BIT since he an Eastasian national. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
12 Robert Wisner And Nick Gallus ‘Nationality Requirements in Investor–State Arbitration’ < 

http://www.biicl.org/files/956_jwit56_wisner_%26_gallus_-_nationality.pdf> ./page 932. 
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B. Claimant Have Failed to Comply with the Pre-Arbitral Steps as Provided in the 

Article 9 of the Euroasia BIT Prior to Bringing his Claims Before the Tribunal.  

25. The Tribunal lacks jurisdiction to hear this case on the basis that the claimant has 

failed to comply with the pre-arbitral steps as provided in the Art.9 of the Euroasia 

BIT prior to bring his claim before the tribunal. The respondent submits the following 

arguments to that effect.  

 

I. The Claimant is Mandated to Submit the Dispute to Oceanian Domestic 

Courts Before They Can Resort to International Arbitration. 

 

26. According to Art. 9 of the Euroasia BIT, prior to submission of the dispute before an 

arbitration tribunal, the claimant is required to comply with certain pre-arbitral steps. 

This is evident from the text of the Art. 9, which states, 

 

1. Any dispute regarding an investment between an investor of one of the 

Contracting Parties and the other Party, arising out of or relating to this 

Agreement, shall, to the extent possible, be settled in an amicable consultation 

between the parties to the dispute.  

2. If the dispute cannot be settled amicably, it may be submitted to the 

competent judicial or administrative courts of the Contracting Party in whose 

territory the investment is made.  

 

27. The purpose of the provision was to provide effective means of asserting rights and 

addressing claims with respect to the investment. The aim of the BIT was not only to 

give investors a standing offer for international arbitration bodies but also to create an 

effective means to resolve disputes in a domestic context. This aim can be reflected in 

the preamble to the treaty which states,  

 

Recognising the importance of providing effective means of asserting claims 

and enforcing rights with respect to investments under national law as well as 

through international arbitration.13 

 

                                                           
13 Euroasia BIT, FDI Moot Problem, Preamble para 5. 
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28. As part of the overall strategy of providing effective means of asserting claims, the 

Art. 9(2) specifically requires the claimants to resort to domestic courts prior to 

submission of the dispute before international arbitration. In wider international law, 

this provision would be recognised as a ‘local remedy rule’, which has been 

recognised as part of customary international law.14 It is crucial that the rule is 

complied with because it gives opportunity to the respondent State to remedy any 

wrong that has been committed.15 

 

29. In Art. 9(2) of the Euroasia BIT, the rule has been clearly agreed and included by the 

contracting states, and accordingly would have to be complied with in good faith.16 In 

the first glance the requirement may not seem imperative, since it suggests the dispute, 

‘may be submitted to competent judicial or administrative courts (emphasis added)’. 

Despite the use of instructive word such as ‘may’ as opposed to ‘shall’, it does not 

mean that the claimants may choose not to submit the dispute to a domestic court. In 

this regard, the relevant provision has to be taken into account as a whole in order to 

reach its correct interpretation. 

 

30. The Art. 9 of the Euroasia BIT provides a comprehensive mechanism for settlement of 

disputes, keeping it in line with the object of the treaty which aims to create an 

effective mechanism to resolve disputes both nationally and internationally. 

Accordingly, the claimant is required to submit the dispute before domestic courts in 

order to find a resolution to the dispute. Nevertheless, the contracting parties have 

been prudent in their acknowledgment that domestic courts will not be able to resolve 

the dispute in all cases. In such cases where the domestic courts fail to provide a 

remedy within 24 months, it would be within the right of the claimants to submit the 

dispute for international arbitration.  

 

31. The time-period of 24 months further confirms the fact that the claimants are not 

required to ‘exhaust’ local remedies. Such an understanding is confirmed by inclusion 

of Art. 9(4), which requires the parties to dismiss any pending court proceedings, once 

the arbitration commence.  

                                                           
14 Case Concerning Elettronica Sicula Spa (ELSI) [1989] ICJ Rep (Judgment of 20 Jul. 1989) para 61-62. 
15 Interhandel, Switzerland v United States, (1957) ICJ Rep 105, para 26-7.  
16 The United Nations, Vienna Convention on the Law of Treaties (Adopted 23 May 1969) United Nations Treaty 

Series vol 1155, Art. 26. 
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32. Such an approach would be consistent with the general understanding of local remedy 

rule, which does not require the claimants to ‘exhaust’ all local remedies. This point 

was clearly established in the case of Finnish Shipping Arbitration, which stated,  

 

it appears hard to lay on the private individual the burden of incurring loss of 

money and time by going through the courts, only to exhaust what to him – at 

least, for the time being – must be a very unsatisfactory remedy.17 

 

33. Accordingly, it needs to be appreciated that the States does not require the claimants to 

exhaust all local remedies available, and this aspect of the local remedy rule has been 

repeatedly accepted.18 Rather, in context of Euroasia BIT, if the host state fails to give 

redress to the investor within 24 months, it would be within the rights of the claimant 

to resort to arbitration, irrespective of whether all available domestic remedies have 

been exhausted. 

  

34. Hence, when seen in light of the overall dispute settlement mechanism, in the Art. 9 of 

the Euroasia BIT, it can be seen that although it was not necessary for claimants to 

exhaust local remedies, it would be necessary for them to resort to local remedies, 

where the amicable consultation has not solved the dispute. 

 

35. It is apparent from the text of the provision, that this is not a ‘fork in the road’ 

situation, where the claimants have the choice of two alternative dispute resolution 

mechanism. They are bound to satisfy the pre-arbitral steps before they can resort to 

international arbitration. For example, Art. 9(3) states,  

 

Where, after twenty-four months from the date of the notice on the 

commencement of proceedings before the courts mentioned in paragraph 2 

above, the dispute between an investor and one of the Contracting Parties has 

not been resolved, it may be referred to international arbitration. 

 

                                                           
17 Norwegian Shipowners’ Claims, Norway v United States (1922) I RIAA 307, 1479.   
18 Case Concerning Elettronica Sicula Spa (ELSI) [1989] ICJ Rep, Separate Opinion of Judge Schewbe; Case of 

Certain Norwegian Loans (France v. Norway ) [1957] ICJ Reports 9, at 39.  
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36.  It is clear from this provision, that the 24 months’ period is not seen as optional, 

rather it envisages situations where disputes has not been resolved within 24 months 

as an exceptional eventuality. Accordingly, should such a situation arise where the 

dispute has not been resolved in that period, the claimants may submit the dispute to 

international arbitration. 

 

37. Therefore, the BIT provides an alternative mechanism for claimants to seek remedy 

through international arbitration should the initial options such as negotiation or 

domestic courts fail to resolve the dispute within 24 months. However, that does not 

mean that they can skip negotiation and directly go to local courts and similarly, they 

cannot override the local remedy rule and directly resort to international arbitration. 

Hence, unless these pre-arbitral steps are satisfied, the claimants cannot submit the 

dispute to an international arbitration. 

 

 

II. The Claimants Cannot Plea for Ineffectiveness of the Oceanian Domestic 

Courts. 

 

38. In this case, the claimants have failed to satisfy these pre-arbitral steps, and which will 

preclude this tribunal’s jurisdiction over this dispute. The claimants ought to have 

resorted to local courts in order to give the respondents an opportunity to resolve the 

matter and provide a remedy, should the claimants were entitled to any. Even if the 

claimants seek to argue that going before these domestic mechanisms would be futile 

such an argument would not be accepted.  

 

39. Unless, a claimant actually goes before the domestic fora, it cannot categorically 

submit that the Court will fail to provide a remedy if it is presumed to be a meritorious 

claim. To that effect, in the case of Interhandel, the court refused to exercise 

jurisdiction over a case because it was pending a decision before the US local courts, 

even if it was unlikely that the court will make a favourable judgment for the 

claimant.19 Although there has to be a realistic assessment of the domestic judiciary, 

however, the mere allegation of futility will not suffice. As pointed out by Sir Hersch 

                                                           
19 Interhandel, Switzerland v United States, (1957) ICJ Rep 105, para 26-7. 
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Lauterpacht, the claimants have to show persuasive reason why the local remedies 

would be ineffective and previous decisions or local law would not be good enough 

reason.20 As he goes on to further comment, ‘unless you put the argument before them 

you cannot really say either way’.21  

 

40. In the same vein, in the case of ELSI, the ICJ agreed that there has to be a factual 

assessment of whether the available remedy is effective for the claimants.22 However, 

they put the burden on the respondent show that there was an existing remedy which 

the other party have failed to employ.23 This burden for respondent has been affirmed 

in the case of Diallo as well.24 Although, the same burden of proof has not been 

extended by the investment tribunals, it is certain that futility needs to be 

demonstrated, mere assertion and speculation will not suffice.  

 

41. The issue has been considered in the case of ICS, which held that it was not 

sufficiently established that the local available remedies would have been futile, rather 

in the absence of even a cursory attempt by the claimant the tribunal could not 

conclude that the recourse to argentine courts would have been futile.25 Similarly, in 

case of Ambiente, it was accepted that it would not be enough to show that possibility 

of success is low or the dispute would not be resolved within the stipulated time would 

not be a good enough argument.26  

 

42. In this case, it is evident from the available evidence and uncontested facts, the 

Oceanian domestic system provides a number of mechanisms through which the 

claimants could have sought to settle the dispute and satisfy the pre-arbitral steps. 

First, according to the Administrative procedure, the claimants could have requested 

the President of the Republic of Oceania to reconsideration the decision on the 

imposition of sanctions.27 And as a second means, the claimants could go before the 

                                                           
20 Case of Certain Norwegian Loans (France v. Norway) [1957] ICJ Reports 9, at 39.  
21 Ibid. 
22 ELSI (n 14). 
23 Ibid. 
24 Case Concerning Ahmadou Sadio Diallo, Republic of Guinea v. Democratic Republic of Congo (Preliminary 

Objections) ICJ Reports 2007 582, para. 44 
25 ICS Inspection and Control Services Limited (United Kingdom) v. The Republic of Argentina, PCA Case No. 

2010-9, Award on Jurisdiction (10 Feb 2012) 
26 Ambiente Ufficio S.p.A. and others v. Argentine Republic (ICSID Case No. ARB/08/9) Decision on 

Jurisdiction and Admissibility (8 February 2013) 
27 Procedural Order No. 3, FDI Moot Problem, page 61. 
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Oceanian Courts who can set aside any legal act if it is found unconstitutional.28 The 

claimants have not attempted or shown any intention to take the dispute before this 

domestic mechanism prior to submission of the dispute before this tribunal. 

 

43. Hence, the claimants have failed to access either of these mechanisms or show any 

intention for that matter to resolve the dispute via domestic courts. There exists not a 

single uncontested fact which would demonstrate that Oceanian domestic remedies 

would be futile or ineffective. Without any cursory attempt by the claimant to test the 

remedies that is available in the domestic courts, it cannot be concluded that resorting 

to local remedy would have been futile. Rather, in this case, the claimants have opted 

to comply with the pre-arbitral steps selectively and having failed to satisfy the pre-

arbitral steps of Art. 9(2), they would not be eligible to submit the dispute to 

international arbitration, depriving this tribunal of its jurisdiction over this dispute.  

 

III. The Local Remedy Rule Cannot Be Overstepped by Virtue of Reliance on 

the Dispute Resolution Clause of the Eastasia BIT.  

 

44. The claimants in this case seeks to invoke the Art. 3 of the Euroasia BIT, which 

provides the Most-Favoured Nation (MFN) treatment to investors. Relying on this 

provision, the claimants seeks to displace the dispute settlement clause of the Euroasia 

BIT, as found in Art. 9, and instead initiate this arbitration pursuant to Art. 8 of the 

Eastasia BIT. The latter does not have the requirement of the local remedy rule and the 

24 months waiting period like the Art. 9 of the Euroasia BIT. In this regard, the 

respondent primarily argues, that the MFN clause cannot be used to displace the 

dispute resolution clause. This argument will be further developed in the issue 1(c). 

Alternatively, the respondent argues, even if the MFN clause may be used to invoke 

the dispute resolution clause of a third treaty, the claimant cannot override the pre-

arbitral steps such as the local remedy rule by reliance upon the MFN clause, as 

explained in the following paragraphs. 

 

45. The Art. 9 of the Euroasia BIT stipulates a number of pre-arbitral steps which have to 

be complied with before the claimants can submit the dispute before an arbitration 

                                                           
28 Ibid, page no. 61. 
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tribunal. The provision requires the claimants to resort to local courts and give the 

respondent state the opportunity to remedy any wrong that has been committed by the 

latter. This is part of the overall aim to create a stable and effective framework for 

dispute resolution between investor and States. And as already seen the ‘local remedy 

rule’ is part of customary law and cannot be dispensed with, unless there is clear 

expression from the contracting parties to the treaty.29 

 

46. The same emphasis on the local remedy has been given by the arbitral tribunals as 

well who have previously dealt with the issue. The case of Maffezini was the first 

tribunal which allowed modification of the jurisdictional mandate of a tribunal by 

invocation of the MFN clause.30 In Maffezini, the tribunal stipulated certain exceptions 

and the agreement to resort to local remedy was one of the public policy exceptions 

stipulated.31 According to the tribunal, a claimant should not be able to override the 

stipulated exceptions could not be overridden because it would ‘upset the finality of 

arrangements that many countries deem important as a matter of public policy’.32 The 

consent of the contracting party is conditioned upon these requirements and they 

cannot be overridden in any case.33 This similar reasoning was applied in the case of 

Kilic, which held that circumventing the local remedies rule which was a jurisdictional 

precondition would mean that the relevant treaty provision would be rendered obsolete 

from the very moment of adoption.34 

 

47. In the dispute before this tribunal, the local remedy rule has been specifically 

negotiated into the Euroasia BIT. Overstepping the local remedy rule would upset the 

finality of arrangement between Oceania and Euroasia. Hence, the respondents submit 

that even if the claimants can rely on the MFN clause, they should not be able to 

displace the local remedy rule, which has been specifically negotiated into the 

Euroasia BIT, 

 

                                                           
29 ELSI (n 18). 
30 Zachary Douglas, ‘The MFN Clause in Investment Treaty Arbitration: Treaty Interpretation off The Rails’ 

(2010) Journal of International Dispute Settlement 1, 5, 
31 Emilio Agustín Maffezini v. Kingdom of Spain, (ICSID Case No. ARB/97/7) Award on Jurisdiction (25 

January 2000) 24.  
32 Ibid. 
33 Ibid. 
34 Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi Ve Ticaret Anonim Şirketi v Turkeministan (ICSID Case. No. ARB/10/1) 

Award (2 Jul 2013) 37.   
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C. Claimant May Not Invoke Art. 3 of the Euroasia BIT to Access and Rely Upon the 

Dispute Resolution Provision of the Eastasia BIT. 

45. The tribunal lacks jurisdiction to hear this case on the basis that the claimant may not 

invoke Art. 3 of the Euroasia BIT to access and rely upon the dispute resolution 

provision of the Eastasia BIT. To that effect the respondent submits the following 

arguments. 

 

I. A Textual Interpretation of the Art. 3 Would Not Include the Dispute 

Resolution Clause Within the Scope of the MFN Clause in the Euroasia 

BIT. 

 

46. The claimants have sought to invoke the dispute resolution clause of the Eastasia BIT. 

The respondents submit that the argument put forward by the claimants in this case is 

flawed. The scope of the MFN clause is not as such to allow the claimants to invoke 

the dispute resolution clause of a third treaty. This argument can be corroborated on 

the basis of the customary rules of interpretation, as it has been confirmed by ILC, the 

MFN clause has to be interpreted in light of the general rules of interpretation.35 

 

47. As prescribed by the Art. 31 of the Vienna Convention of the Law of Treaties 

(VCLT), which provides the rules of interpretation of a treaty provision, the starting 

and primary means of treaty interpretation will be based on the text of the treaty, as 

evident in the Art. 31 of the VCLT which states, 

A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose. 

 

48. According to Art. 31(1), the provision needs to be given its ordinary meaning in its 

context and in light of its object and purpose. In words of ICJ, ‘Interpretation must be 

based above all upon the text of the treaty’.36 Therefore, in order to identify the scope 

                                                           
35 ILC, Draft Articles on Most-Favoured-Nation Clauses with commentaries (1978) ILC Report Vol. II, Part 2, 

A/CN/4/SER.A/1978/Add.1 (Part 2) 30. 
36 Territorial Dispute (Libyan Arab Jamahiriya v Chad) [1994] ICJ Rep 6, at para 41. 
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of the MFN clause stipulated in the Euroasia BIT, it will be necessary to refer to that 

text of the provision as a starting point. As the Art. 3(1) states, 

Each Contracting Party shall, within its own territory, accord to investments 

made by investors of the other Contracting Party, to the income and activities 

related to such investments and to such other investment matters regulated by 

this Agreement, a treatment that is no less favourable than that accorded to 

investors…from third-party countries.  

 

49. A closer reading of the art.3 indicates that the MFN provision applies to the ‘income 

and activities related to such investments’, followed by the phrase, ‘and to such other 

matters regulated by this agreement’. The phrase needs to be interpreted in light of the 

principle of ejusdem generis, as it has been made clear by ILC in their Commentary 

on Draft Articles on MFN treatment, such clauses operate within the scope of the 

principle of ejusdem generis.37 The same has been affirmed in the case of Ambiatelos, 

where the Commission of Arbitration to which the dispute was eventually submitted 

confirmed that, ‘the most favoured national clause can only attract matters belonging 

to the same category of subject as that to which the clause itself relates.38 

 

50. Hence, in accordance with the ejusdem generis principle, the phrase ‘such other 

matters’ shall relate to income and activities related to the investment as well. On a 

plain reading of the provision, the word ‘such’, in an ordinary reading would mean 

‘of the previously mentioned’.39 The provision can be distinguished with cases such 

as Maffezini, where the respective tribunals relied on the phrase ‘all matters relating 

to investment’ in order to conclude that the MFN provision applies to both 

substantive and procedural issues. 

 

51. This reasoning was relied upon by the tribunal in Impregilo v Argentina as well, 

where the relevant MFN provision in which case was similar to the case in hand.40 

The Art. 3(1) of the BIT between Italy and Argentina provided the phrase, ‘to the 

income and activities related to such investment and all other matters regulated by 

                                                           
37 International Law Commission (ILC), Draft Articles on Most-Favoured Nation Clauses, Art. 4   
38 Greece v. United Kingdom [Ambiatelos], 1952 I.C.J. Rep. 28.   
39 ‘Oxford Dictionary’ available at < https://en.oxforddictionaries.com/definition/such> accessed 17th September 

2016. 
40 Impregilo S.P.A v The Argentine Republic (ICSID Case No. ARB/07/17) Award (21 Jun 2011).  

https://en.oxforddictionaries.com/definition/such
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this agreement’. In the case of Impregilo, the tribunal considered that ‘all matters’ 

was broad enough to include substantive and procedural matters such as dispute 

settlement.41 The tribunal was of the opinion that ‘all other matters’ could not be 

interpreted to mean ‘all similar matters’ or ‘all matters of the same kind’, instead the 

phrase ‘income and activities related to investment’ is overridden by stipulation of 

‘all other matters’ which would include dispute resolution within its scope as well. 

 

52. Following the same line of reasoning, this case in hand would have to be 

distinguished, since the stipulation of ‘such other matters’ would indicate that it was 

intention of the state parties to limit the scope of the MFN clause to substantive 

matters only. In this case, ‘such other matter’ cannot be equated with ‘all other 

matters’. The scope of the provision would only include such matters relating to 

income and activities related to investment, and it does not include matters of dispute 

resolution.  

 

53. The term income would certainly not include any matter relating to dispute resolution. 

An income has been defined as, 'money received, especially on a regular basis, for 

work or through investments.'42 In context of the Euroasia BIT, the term ‘income’ can 

be equivalent to 'returns' as used in the Euroasia BIT, and as seen in Art. 1(4), it does 

not relate to any procedural matters of dispute settlement under the treaty.  

 

54. Furthermore, the phrase ‘activities related to investment’ would not include issues of 

dispute resolution.43 With reference back to the case of Impregilo, the tribunal 

interpreted the phrase ‘all other matter’ to include reference to procedural issues as 

well, implicitly indicating that ‘activities related to investment’ did not include 

procedural issues.44 In the same vein, since income and activities related to 

investment does not relate to procedural matter such as dispute resolution clause, the 

consequent reference to ‘such other matters’ cannot include procedural issues either.  

 

                                                           
41 Ibid, para 108. 
42 Oxford dictionary (n 39). 
43 RosInvestCo UK Ltd. v. The Russian Federation, SCC Case No. Arb. V079/2005, Award on 

Jurisdiction,(October 2007) Para 128. 
44 Impregilo (n 40). 
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55. Therefore, the respondent submits that the scope of the MFN clause in the Euroasia 

BIT is limited by the text of the Art.3. It does not allow the claimant to invoke the 

MFN clause and rely on the dispute resolution clause of a third treaty, such as the 

Eastasia BIT.  

 

II. Extending the scope of the MFN provision to extend jurisdiction of the 

tribunal voids to the consent of the state to arbitration. 

 

56. It is a well-established principle of international law, that any limitation upon the 

sovereignty of a state can only be based on its expressed consent. Any such limitation 

cannot be presumed.  This is a well-recognised principle of international law.45 

Hence, an extension of the jurisdiction of the tribunal and making the state subject to 

obligations they did not undertake, based on creative interpretation of the treaty 

would be an unwarranted limitation on the sovereignty of the state.  

 

57. The investment treaties where the state consents to the international dispute resolution 

mechanism in form of arbitration, is seen as a standing offer to the investor, who can 

accept the offer by submission of the dispute to the arbitration tribunal.46 In this 

respect, creative interpretation of the provisions and overstepping explicit conditions 

to such offer, voids the consent of the state to the authority of the tribunal.  

 

58. The case disapproved the approach adopted in prior tribunals such as Maffezini, 

where the tribunal allowed the claimant to invoke the dispute resolution clause of the 

third treaty, despite absence of explicit language the MFN clause could be extended 

to include procedural matters.47 Following the same line of reasoning certain cases 

such as Siemens,48 Suez Sociedad49 and Gas Natural,50 have emphasised the 

importance of protecting investors which is the purpose of investment treaty 

                                                           
45 The Case of SS Lotus (France v Turkey) (1927) PCIJ (ser. A) No. 10, 18. 
46 LG &E Energy Corp., LG&E Capital Corp., and LG&E International, Inc v Argentine Republic (ICSID Case 

No. ARB/02/01) Decision of the Arbitral Tribunal on Objection to Jurisdiction (30 April 2004) para 72; Alan 

Redfern, Law and Practice of International Commercial Arbitration (Sweet & Maxwell 2004) 66.  
47 Maffezini (n 31). 
48 Siemens A.G v The Argentine Republic (ICSID Case No. ARB/02/08) Decision on Jurisdiction (3 Aug 2004).  
49 Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v Argentine Republic (ICSID 

Case No. ARB/03/19) Decision on Jurisdiction (3 Aug 2006).  
50 Gas Natural SDG SA v The Argentine Republic (ICSID Case No.ARB/03/10) Decision of the Tribunal on 

Preliminary Questions on Jurisdiction (17 Jun 2005).   
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framework and allowed modification of the dispute settlement clause within the 

treaty.This purposive approach to expand scope of the MFN clause have been used to 

contradict fundamental principles of international law according to which any 

limitation on sovereignty of a State will have to be conditioned upon its unequivocal 

consent. In this regard, if the State concerned only decides to give consent to 

arbitration, on the basis of certain conditions that cannot be displaced by virtue of an 

MFN clause 

 

59. Accordingly, the tribunal in Plama recognised that an agreement to arbitrate must be 

‘clear and unambiguous’.51 The starting point should be that the MFN clause does not 

extend to procedural matters unless otherwise stated.52 This has been endorsed in 

subsequent cases such as Telenor, where the tribunal emphasised that any other 

conclusion will results in uncertainty and instability in the investment framework 

since it allows different investors to pick-and-choose between dispute resolutions, 

based on a presumption rather than express consent of the State.53 

 

60. This approach be justified in light of the ILC Articles on MFN as well, which stated 

‘The beneficiary can only claim rights…which are within the time-limits and other 

conditions and restrictions set by the agreement’.54 This stipulation from ILC clearly 

emphasise the importance of conditions which should be respected accordingly. This 

provision from ILC have been affirmed by the tribunals in Telefonica,55 and 

subsequently by Professor Bridgitte Stern, in her Dissenting opinion in Impregilo.56  

 

61. In this case, in absence of explicit agreement from the Respondent State there cannot 

be any presumption on limitation of its sovereignty. The standing offer made by the 

Respondent cannot be replaced with the dispute resolution clause in another treaty, 

which would constitute the consent of the Respondents to a different State, for 

                                                           
51 Plama Consortium Limited v Republic of Bulgaria (ICSID Case No. ARB/03/24) Decision on Jurisdiction (8 

Feb 2005) Para 223. 
52 Ibid. 
53 Telenor Mobile Communications AS v Republic of Hungary (ICSID Case No. ARB/04/15) Award (13 

September 2006) para 92. 
54 ILC, ‘Second Report on the Most-Favoured-Nation Clause’, (1970) II Yearbook of the International Law 

Commission 204. 
55 Telefonica SA v Argentine Republic (ICSID Case No. ARB/03/20) Decision of the Tribunal on Objections to 

Jurisdiction (25 May 2006) para 99. 
56 Impregilo S.P.A v The Argentine Republic (ICSID Case No. ARB/07/17) Concurring and Dissenting 

Opinion of Professor Brigitte Stern para 48-49. 
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national of investors and for the particular set of disputes in the third treaty. An 

attempt to displace the dispute settlement clause which has been specifically 

negotiated into the Euroasia BIT will void the consent of the State to the jurisdiction 

of this tribunal and thereby, depriving them of the authority to exercise jurisdiction 

over this dispute.  

 

62. Hence, it is the submission of the respondent that the claimants cannot invoke the 

dispute resolution clause of the Eastasia BIT because it would void the consent of the 

respondent state and the standing-offer made by the State for arbitration. 
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2. ARGUMENTS ON MERIT 

A. Claimant’s Investment Will Not Be Protected in the Light of the “Clean Hands” 

Doctrine with Reference to Article 1.1 of the Eastasia BIT. 

63. The claimant’s investment is not protected under the BIT because the investment has 

not been made in accordance with the domestic laws and regulations of Oceania and 

there has been a breach of the ‘clean hands’ doctrine, which is a recognised general 

principle of international law. As a result of illegality of the investment, the tribunal 

lacks the subject-matter jurisdiction. To that effect, the respondent submits the 

followings grounds.   

 

I. The Investment Has Not Been Made in Accordance with Domestic laws 

and Regulation of the Host State. 

 

64. The jurisdiction of this arbitration tribunal stems from the BIT which permits its 

formation and defines its competence. Accordingly, there are certain conditions 

which must be fulfilled for the tribunal to be lawfully constituted. In order to admit 

the issue before the arbitration tribunal, there must be a ‘dispute concerning an 

“investment” between a Contracting Party and an investor.’ Hence, the dispute must 

relate to an ‘investment’ which has been defined in Art. 1(1)(a) of the Eastasia BIT, 

which provides 

 

The term ‘investment’ comprises every kind of asset directly or indirectly 

invested by an investor… in accordance with the laws and regulation of the 

latter… 

 

65. As it is evident from the text of the Art. 1(1), for purpose of the agreement, 

investment must have been made ‘in accordance with the laws and regulation’ of the 

Contracting Party in whose territory the asset has been directly or indirectly invested. 

This means that the consent of the contracting party is undeserved and binding only in 

cases of disputes concerning investments that has been lawfully made in the territory 

of the contracting party. In absence of compliance with legality, there is no existing 

consent from the contracting party, which in this case is Oceania.  
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66. This principle has been previously reiterated in the case of Metal-Tech, where the 

tribunal recognised, 

 

Uzbekistan’s consent to ICSID arbitration, as expressed in Article 8(1) of the 

BIT, is restricted to disputes “concerning an investment.” Article 1(1) of the 

BIT defines investments to mean only investments implemented in compliance 

with local law.  Accordingly, the present dispute does not come within the 

reach of Article 8(1) and is not covered by Uzbekistan’s consent.57  

 

67. The same has been accepted in the case of Inceysa, where the Spain-El Salvador BIT 

referred to the need for investments to have been made in accordance with the law of 

the host state, consequently the tribunal held that because the investment was made in 

a manner that was illegal, it was not included within the scope of consent expressed in 

the BIT and the dispute arising from it are not subject to the jurisdiction of the 

Centre.58 The same principle has been reiterated in the case of Phoenix,59 Salini,60and 

also Tokios Tokeles,61and all the tribunal have been unequivocal in their position that 

an illegal investment shall not be protected under the BIT and is outside the scope of 

the standing offer to arbitrate made by the Contracting State party to the treaty. 

 

68. Accordingly, in this case, the respondent submits that the investment has not been 

made in accordance with the laws and regulation of Oceania. Having initiated a 

criminal proceeding, it is evident that corruption is criminal offence in Oceania. 

Furthermore, the Respondents are party to the United Nations Convention Against 

Corruption, which obliges Oceania to adopt legislative and other measures as may be 

necessary to establish ‘Bribery of national public officials’ as a criminal offence.62  

 

                                                           
57 Metal-Tech Ltd. v. Republic of Uzbekistan (ICSID Case No. ARB/10/3) Award (4.10.2013) para 110. 
58 Inceysa Vallisoletana, S.L. v. Republic of El Salvador, (ICSID Case No. ARB/03/26) Award (2.08.2006) para 

230-252. 
59 Phoenix Action Ltd. v. The Czech Republic, (ICSID Case No. ARB/06/5) Award (15 April 2009) para. 101. 
60   Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, (ICSID Case No. ARB/00/4) Decision 

on Jurisdiction (23 July 2001) para. 45. 
61 Tokios Tokelés v. Ukraine, (ICSID Case No. ARB/02/18) Decision on Jurisdiction (29 April 2004) para. 84. 
62 UN General Assembly, United Nations Convention Against Corruption, (Adopted on 31 October 2003, 

entered into force 14 December 2005) A/58/422 (Convention Against Corruption) Art. 15. 
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69. As a result, the investment does not qualify within the meaning of investment 

stipulated within the Art. 1(1) of the Eastasia BIT, for which no claim can arise in this 

matter related to investments that have been made illegally.  

 

II. The BIT Would Not Protect the ‘Returns’ from the Investment for 

Reason of Illegality. 

 

70. The Respondent appreciates that the issue of illegality arise only after the initial 

investment has been made in Oceania. Since, Mr. Peter Explosive became subject to 

protection of the relevant BIT having bought shares in the Rockets Bombs Ltd.  

 

71. A textual interpretation of the provision would suggest that the investment has to be 

lawful at the time of admission. The indicative word in this regard is ‘invested’ which 

is past tense.63 This may give rise to the understanding that the investment has to be 

legal at the time of investment. The same reasoning has been done in the case of 

Gustav, where the tribunal held that the phrase ‘made in accordance, implied that the 

investment has to be legal at the time of investment.64  

 

72. Similarly, in Saba, there was no denial of protection when illegality related to facts 

that arose after the admission of the investment in the host state.65 In these cases, the 

tribunals have been of the opinion that subsequent illegalities are not concern of the 

treaty and should not deprive the protection afforded to the investor.66 In context of 

this dispute, the reasoning of this preceding tribunals will not be applicable. 

 

73. Such is the case, due to the inclusion of Art. 2(1) and (4) in the Eastasia BIT, which 

states 

(1) Each Contracting Party shall in its territory promote as far as possible 

investments by investors of the other Contracting Party and admit such 

investments in accordance with its legislation.  

 

                                                           
63 Oxford law dictionary (n 39). 
64 Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, (ICSID Case No. ARB/07/24) Award (18 June 

2010) para. 123. 
65 Saba Fakes v. Republic of Turkey, (ICSID Case No. ARB/07/20) Award (14 July 2010) para. 119 
66 Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, (ICSID Case No. 

ARB/03/25) Award (16 August 2007) paras. 397-404. 
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(4) Returns from an investment, as well as returns from reinvested returns, 

shall enjoy the same protection as the original investment.  

 

74. The Article 2(1), reiterates that the investment will be in accordance with the law of 

the host state and an investment will be protected when such is the case. 

Subsequently, Art.2(4) confirms that the returns from an investment, will receive 

protection under the treaty as well.  

 

75. Significantly, the provision also states, that the returns from investment, will receive 

‘same’ protection as the original investment.  This clearly shows that the protection 

provided to the returns from investment will have to be identical to the protection that 

would be afforded to the original investment. To that effect, since the original 

investment will only be protected when it is admitted in accordance with domestic 

legislation. If the subsequent, returns from an investment is protected despite 

illegality, it would be exceeding the protection provided to the original investment 

and would not be consistent with the Art. 2(4) of the Eastasia BIT. 

 

III. The Respondents Satisfy the Requisite Standard of Proof to the Satisfaction 

of the Tribunal for the Allegations of Corruption Against the Claimants. 

 

76. In this case, what has occurred is a form of ‘transaction bribe’, as characterised by 

Reisman.67 According to him, the bribe is paid to ensure the performance of an 

official legal act but in a more expeditious manner.68 In similar instance of transaction 

bribe, the arbitrator in ICC Case No 3916 found that the Claimant made corrupt 

payments, because it obtained Government approvals in an unusually expedited 

manner.69 In this regard, even though it is a criminal matter, it would not require the 

respondent to prove the matter to satisfaction of the criminal standard of ‘beyond 

reasonable doubt’. This is evident from the practice of the previous arbitral tribunal. 

 

77. Particularly, in the case of Fraport, the tribunal ‘was happy with preponderance of 

evidence and rejected the beyond reasonable doubt standard because the tribunal was 

                                                           
67 W. Michael Reisman, Folded Lies: Bribery, Crusades, and Reforms (New York: The Free Press, 1979).69-71. 
68 Ibid. 
69 ICC Award No. 3916 (1982) Coll. ICC Arb. Awards 174-85, 507 et seq. 
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not determining a crime’.70 Similarly, in the case of Tokios Tokeles, the tribunal 

preferred the standard of balance of probability and it must be shown that the 

assertion is more likely than not.71 The same standard of balance of probabilities was 

accepted by in the case of Rompetrol.72 In this regard, they relied on remark from 

Libananco, which stated 

 

While agreeing with the general proposition that ―the graver the charge, the 

more confidence there must be in the evidence relied on ..., this does not 

necessarily entail a higher standard of proof.73 

 

78. In that vein, the UNCITRAL tribunal in Oostergetel and the ICSID tribunal in Metal-

tech observed that corruption may be proven through circumstantial evidence, rather 

than direct evidence.74 To that effect, the Tribunal in Metal-tech indicated there may 

be a number of ‘red flags’ of corruption, which the tribunal can look out for to find 

corroborate evidence of corruption.75   

 

79. In this case, the respondent appreciates, although the evidence would not satisfy the 

standard of beyond reasonable doubt, however, the allegations can be supported on 

the balance of probabilities and that should suffice for this tribunal. 

 

80.  In this case, the principle accusation against the claimant is that he has allegedly 

bribed the NEA President in order to obtain his Environmental License. As a result of 

an investigation by the General Prosecutor’s Office, the Corruption of the officials in 

NEA was uncovered. As part of the investigation, the President of NEA was 

convicted for accepting bribes and he eventually named a number of persons who 

paid these bribes, and Mr. Explosive was named among these individuals who were 

involved in this corruption. Consequently, a criminal proceeding was initiated against 

the claimant, which remains pending.76 In this matter, the convicted President of NEA 

has shown willingness to testify against individuals such as Mr. Explosive, in return 

                                                           
70 Fraport, ibid. 
71 Tokios Tokeles (n 61) 
72 The Rompetrol Group N.V. v Romania (ICSID Case No. ARB/06/3) Award (6 May 2013) 182-3. 
73 Libananco Holdings Co. Limited v. Republic of Turkey (ICSID Case No. ARB/06/8) Award, (2 September 

2011) 125. 
74 Jan Oostergetel and Theodora Laurentis v The Slovak Republic (IAReporter 2010) Decision on Jurisdiction 
75 Metal-tech (n 57) para 293. 
76 Procedural Order No. 2, FDI Moot Problem, page 56. 
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of non-prosecution agreement with respect to bribes he may have received for such 

persons.  

 

81. Therefore, in light of the uncontested facts available before this tribunal, it is the 

submission of the respondent that there is preponderance of evidence and on balance 

of probabilities, it may be inferred that the claimants have been involved with illegal 

acts which would deprive him of protection under the BIT. 

 

B. The Claimant’s Investment was not Expropriated by the Respondents. 

82. The respondent has not expropriated the claimant’s investment. It is submitted that 

the Respondent’s actions were part of an international response to condemn an illegal 

act of annexation of fairyland by Euroasia. Consequently, the Republic of Oceania 

merely fulfilled its obligations under public international law to not recognise the 

effects of this unlawful act, and to take active steps to wipe out the consequences 

flowing from it.77 Furthermore, the Executive Order was issued by a competent 

authority. The President of Oceania, exercising his sovereign powers in solidarity to 

maintain international peace and security. 

 

I. Right to Self-Determination is Inappropriate in Fairyland-Euroasian Context. 

 

83. Annexation of Fairyland by Euroasia, as outlined above, is deemed to be an illegal act 

that violates territorial sovereignty of Eastasia. It is well recognised in international 

law that regional territories belonging to a state cannot unilaterally decide to secede 

without consent of the parent State itself, unless circumstances evidencing systematic 

and widespread discrimination of a particular regional community by the parent State 

                                                           
77 Alexander Orakhelashvili, Peremptory Norms in International law (OUP 2006) 270 
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are present.78 Right to self-determination is a recognised right in public international 

law, however the legal nature of this right in contemporary international law is 

understood to be restricted to the freedom of peoples belonging to former colonies as 

per Chapter XII and XIII under UN Charter.79  

 

84. Beyond the rules specified under the Charter, right to self-determination cannot be 

said to arise automatically for regions to separate from their parent States. Indeed, this 

understanding would go against the grain of public international law that relies on 

state sovereignty and equality as a foundational principle from which all important 

instruments governing international law originate. Hence, applying these principles to 

Euroasian annexation of Fairyland by military intervention, following the referendum 

results cannot be substantiated legally. Eastasia expressly considers the referendum 

results illegal and further military intervention by Euroasia adds to the illegality of the 

act.  

 

85. The respondents submit to the tribunal that recognition of the referendum results and 

annexation of fairyland following military intervention by Euroasia as legal would 

have consequences that have been long recognised by all the major States while 

drafting of UN Charter. States during drafting process discussed limiting the right to 

self-determination under UN Trusteeship System, to maintain their territorial 

integrity. This would also create precedence for further unrest in international 

community, for regional populations may take Fairyland referendum as an example to 

secede from their parent State illegally.80  

                                                           
78 Reference Re Secession of Quebec [1998] 2 SCR 217 
79 Charter of United Nations, United Nations, 24 October 1945 1 UNTS XVI, Chapter XII, XIII 
80 Helen Quane (1998). The United Nations and the Evolving Right to Self-Determination. International and 

Comparative Law Quarterly, 47, pp 537-572 
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II. Oceanian Sovereign Executive Order Does Not Amount to Expropriation of 

Rocket Bombs and Peter Explosives Property. 

86. Respondents have argued previously that provisions of Euroasia BIT are not 

applicable to the claimant’s arguments since he is not a Euroasian national which is 

further understood by reasons discussed in preceding subsection. Notwithstanding, if 

the tribunal decides that Euroasian BIT is applicable, the Respondent diverts 

tribunal’s attention to the Article 10 the BIT which clearly states that 

 

‘Nothing in this agreement shall be construed to prevent either contracting 

party from taking measures to fulfil its obligations with respect to the 

maintenance of international peace and security.’81  

 

87. Therefore, the Executive Order is issued to cease in the ongoing illegal act of 

annexation of Fairyland in solidarity with Eastasia and not to expropriate claimant’s 

property. This point is noted in SD Myers v Canada82, where the court stated that 

factual and technical effect of a measure cannot be seen in isolation from the purpose 

and effect of the government measure to constitute as expropriation. Hence, the 

circumstances leading to a governmental measure should be considered to assess the 

substance of the effect on the investment.  

 

88. Republic of Oceania also understands its obligations under Draft Articles on the 

Responsibility of States for Internationally Wrongful Acts and issuance of this Order 

                                                           
81 Euroasia BIT, Art.10. 
82 SD Myers Incorporated v Canada, (2004) 244 FTR 161 
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signifies fulfilment of Article 41.83 This is reasserted by the International Court of 

Justice in the Advisory Opinion of Construction of a Wall in Occupied Palestinian 

Territory for third states, i.e., recognise such circumstances as illegal and to render no 

assistance to the State that may be responsible for the illegal act84. In Monetary Gold 

case85, the argument forwarded by the United Kingdom is similar to Oceanian 

arguments given in this section. The UK noted that third states can take steps within 

their capacity to not render any aid or assistance to the State in breach. Additionally, 

Article 54 of the ILC Draft Articles86 mentions solidarity measures that can be taken 

by the international community to assist the victim State in restoring the situation as it 

was ex ante.  

 

 

89. It is submitted that the Republic of Oceania is merely executing these obligations by 

imposing sanctions to curb the current threat to international peace and security 

without expropriating Peter Explosives property. Furthermore, Article 4 of the 

Euroasian BIT recognises public purpose as an exception to measures tantamount to 

expropriation of the property.87  

 

90. In light of arguments, it can be clearly seen that Republic of Oceania is protecting the 

general interests of Oceanian public by imposing the impugned Order, that resulted in 

loss of business for Peter Explosives and Rocket Bombs Ltd. Additionally, there is 

substantial jurisprudence supporting Respondent’s arguments that the Executive 

                                                           
83 ILC, Draft Articles on Responsibility of States for International Wrongfully Acts (2001, Supplement No 10 

A/56/10) Article 41 
84 Advisory Opinion Concerning Legal Consequences of the Construction of a Wall in the Occupied Palestinian 

Territory (2004) ICJ Rep 136 (Wall Case)   
85 Monetary Gold Case, Italy v France and Others in 1943, [1954] ICJ Rep 19  
86 ARSIWA (n 83) Art. 40 & 54. 
87 Euroasia BIT, Art. 4. 
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Order was within sovereign powers of the Oceanian Governments and did not lead to 

appropriation, mentioned in the paragraphs below. 

 

91. Eminent scholars Ian Brownlie88 and Sornarajah89 note that not all state measures 

interfering with property or investment are considered expropriation under 

international law. For instance, trade restrictions, devaluation or consumer protection 

are considered to be merely consequential to the functioning of the State and hence 

non-compensable.  

 

92. Moreover, European Convention of Human Rights under Article 1 of Protocol 1 

implies that general regulatory measures do not amount to taking of property. The 

Article states that every natural legal person has right to peaceful enjoyment of its 

property, however this provision  

 

’shall not, in any way impair the right of a state to enforce such laws as it deems 

necessary to control the use of property in accordance with the general interest or 

other contributions or penalties’90 [Emphasis Added] 

 

93. This European Court of Human Rights has followed this reasoning in several 

important judgments.91 The Havana Draft Convention in Article 10(5) reasserts this 

principle.92 

 

                                                           
88 Ian Brownlie, Public International Law (6th Edition Oxford University Press 2003) 509 
89 M. Sornarajah, The International Law on Foreign Investment (Cambridge University Press 1994) 283 
90 European Convention for the Protection of Human Rights and Fundamental Freedoms 1950 (Adopted 4th 

November 1950, entered into force in 3rd September 1953) ETS 5, Protocol 1, Article 1 
91 Handyside v United Kingdom (1976) 24 Eur Ct HR 29 
92 The Havana Draft Convention on the International Responsibility of States for Injuries to Aliens (1961) 

Article 10(5) 
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94. The claimant argues that he has been effectively deprived of his ownership rights in 

Rocket Bombs Ltd since he cannot conduct any business or sell his company due to 

restrictions imposed by the Executive Order. However, in Marvin Roy Feldman 

Karpa case93, a NAFTA tribunal confirmed that expropriation was not found when 

‘regulatory action has not deprived the Claimant of control of company, interfered 

directly in the internal operations of the company or displaced the Claimant as the 

controlling shareholder. Of course [the Claimant] was effectively precluded from 

exporting cigarettes… however, this does not amount to Claimant’s deprivation of 

control of company’. 

 

95. The respondent submits that claimants is responsible for the chain of events that led 

to loss of business in Rocket Bombs Ltd by selling weapons to Euroasia, which is 

understood to have strengthened its position for military intervention in Eastasian 

territory for illegal annexation of Fairyland. The Executive Order that claimant 

disputes issued is to deter any future sale of weapons that would assist in continuance 

of belligerent operations by Euroasia.  

 

96. Hence, it is up to the claimant to ensure that his property and investment do not 

become a means for further illegal conduct by Euroasia. The Executive Order would 

cease to have damaging effect for Peter Explosive if Rocket Bombs would undertake 

legitimate contractual obligations that do not threaten peace, security and territorial 

integrity of Eastasia.  

 

97. The measure and losses incurred are temporary and completely dependent on 

claimant upholding his legal obligations. The NAFTA tribunal in SD Myers v 

                                                           
93 Marvin Feldman v Mexico, (Case No ARB(AF)/99/1) Award (16 December 2002). 
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Canada94 case confirmed that a measure valid temporarily taken would not amount 

to expropriation. Notably, European Court of Human Rights, in the James case and 

in Sporrong and Lonnroth v Sweden95 stated that right to peaceful enjoyment of 

property is general in nature which can be overridden by the State, in general interest 

of public, subject to certain conditions, namely, public purpose and proportionality, 

as it deems necessary. The respondent notes that the restrictions imposed on Peter 

Explosives and Rocket Bombs Ltd fulfil these conditions in light of the foreign 

policy requirements and extraordinary threat existing to the Republic of Oceania due 

to unlawful annexation of Fairyland by Euroasia.  

 

98. Finally, the respondent notes that the interference resulting with the business and 

contractual interests of Rocket Bombs Ltd is consequential to implementing bona fide 

measures by the Republic of Oceania. Peter Explosive cannot invoke BIT provisions 

for economic injuries caused by the Executive Order that is within sovereign policing 

powers of the State. This point is supported in the judgments of Lauder96 and Tecmed 

S. A. v The United Mexican States97.  

 

99. Thus, evidencing above arguments with relevant jurisprudence, the respondent would 

like submit that there has been no expropriation. 

 

 

 

                                                           
94 SD Myers Incorporated v Canada, (2004) 244 FTR 161. 
95 Sporrong and Lonnroth v Sweden [1982] ECHR 5 
96 Ronald S Lauder (US) v The Czech Republic (2001 UNCITRAL) Final Award, available at < 

http://www.italaw.com/cases/documents/611> accessed at 11th September 2016 
97 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States (ICSID Case No. ARB (AF)/00/2) 

Award (29 May 2003). 

http://www.italaw.com/cases/documents/611
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C. The Principle of Contributory Fault Will Prevent the Claimant’s from Recovering 

Compensation  

100. The Claimant contributed to the damage suffered by his investment by virtue of his 

own conduct. The Claimant’s behaviour, in particular, its continued supply of 

weapons to Euroasia even after Peter Explosive should have known of Euroasia’s 

intention to incorporate Fairyland into its territory by direct military intervention 

unlawfully. Therefore, the respondent requests the tribunal to find that the Claimant 

contributed to the diminishing financial status of the company, accordingly it should 

be reflected on any award made by the tribunal.  

 

I. The Principle of Contributory Fault is Applicable in this Case 

 

101. In international law, it is well recognised that there must be reparation for any injury 

caused by the internationally wrongful act.98 In this regard, an important element is 

that of ‘causality’. Before any reparation can be warranted, it is necessary to 

determine that the wrongful act has caused the injury. In absence of such causation, 

the act will not be rendered wrongful and there will be no state responsibility.99 This 

leads to an inquiry of whether the actions of the State concerned has caused the 

injury alleged in the instance of the particular case in hand. Accordingly, a State will 

only be responsible for direct consequences of its own unlawful act. It should not 

have to pay full compensation for injuries partly caused by external factors.100 

Hence, with respect to reparation, the State will only be responsible so far its action 

has caused such damage, any intervening factors which have contributed to the 

damage and loss will have to be accounted for as well.  

 

102. One such intervening factor is the contributory fault of the claimant themselves. It 

is necessary to inquire whether the claimant’s own conduct led foreseeably to the 

state action which caused this injury.101 The principle of contributory fault has been 

recognised by the ILC in the ARSIWA, art. 39 which provides,  

                                                           
98 ARSIWA (n 83) Art. 31 
99 Anais Moutier-Lopet, ‘Contribution to the Injury’ in James Crawford, Alain Pellet and Simon Olleson (ed.), 

The Law of International Responsibility (OUP 2010) 639 
100 Costa Rica Packet (1897) Great Britain/Netherlands, Moore, 4948; 1822 United States/Great Britain, 

Lapradelle and Politis, i. 348. 
101 DJ Bederman, ‘Contributory Fault and State Responsibility’ (1990) 30 Virginia JIL 335, 368.  
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In the determination of reparation, account shall be taken of the contribution 

to the injury by wilful or negligent action or omission of the injured State or 

any person or entity in relation to whom reparation is sought.102 

 

103. This principle is consistent with fairness as between the responsible State and the 

victim of the breach. Accordingly, it has been recognised by Arbitrator Huber in the 

case of British Claims in the Spanish Zone of Morocco,  

 

the negligence of the victims who, following the theft of their cattle by unknown 

persons, had reported the fact too late, thus justifying the absence of legal 

proceedings against the culprit by the competent authorities.  

 

104. Similarly, in the Davis Case, a British Claimant Sought to recover the value of 

goods he had imported into Venezuela on consignment. The goods had been released 

from customs without proper proof that that the buyer had paid. The commission 

rule, however, that the claimant and his shipper had been negligent in not having an 

agent in Venezuela ready to receive the bills of lading and that this negligence was 

the real and primary cause of the conditions which followed and the least that can be 

said is that this negligence was directly and proximately contributory to the injuries 

complained of.103 Furthermore, in the Cowper’s Case, the negligence in not replacing 

that work-force illegally seized contributed to the loss of future crops.104 This 

principle has been recognised in modern judicial jurisprudence as well, for example 

in the case of Gabcikobo-Nagymaros, where ICJ recognised,  

 

‘a principle that an injured State which has failed to take the necessary 

measure to limit the damage sustained would not be entitled to claim 

compensation for that damage which would have been avoided’.105 

 

                                                           
102 ARSIWA (n 83) Art. 39 
103 Davis Case (UK v Venezuela) (1903) 9 R Int’l Arb. Awards 460. 
104 Cowper’s case (United States v Great Britain) (1822) Lapradelle and Politis, i. 348 
105 Gabčikovo-Nagymaros Project, Hungary v Slovakia, Judgment, Merits [1997] ICJ Rep 88, (Danube Dam 

Case) para 55. 
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105. The preceding cases make it evident that the principle of contributory fault is well-

established within the ambit of international law. Hence, if the claimant is in some 

way negligent and contributes to his own loss he will not receive full 

compensation.106 

 

106. According to ILC commentary, the doctrine is applicable just the same irrespective 

of whether the victim contributing to the injury is a natural or legal person, or the 

injured State itself, the applicable rules are the same.107 This would mean that the 

principle would be applicable in context of international investment arbitration as 

well.  Accordingly, the principle has been recognised and accepted by number of 

investment tribunals. In MTD v Chile, the tribunal applied the principle and reduced 

the compensation to be paid because the claimant had demonstrated bad business 

judgment and failed to conduct reasonable due diligence before investing substantial 

amounts of money.108  

 

107. Similarly, in the case of Occidental, the tribunal reduced damages because of the 

claimant’s wrongful conduct.109 In the case of Occidental, in her dissenting opinion 

Arbitrator Stern failed to agree how the majority divided the compensation, however, 

did not question the fundamental principle of the contributory fault itself.110 The 

same principle has been accepted in the case of Yukos v Russia as well, where the 

tribunal accepted that they may reduce or exclude compensation where a loss was the 

result of the investor’s own contributory negligence. In the case of Middle East 

Cement, the tribunal recognised the doctrine as a general principle of law which are 

part of international law.111 In light of the above mentioned cases, it is evident that 

the principle of contributory fault is well established in public international law and 

has been accepted in particular context of international investment arbitration.  

 

                                                           
106 Christine Gray, Judicial Remedies in International Law (Clarendon Press 1987) 22 
107 Anais Moutier-Lopet, (n 99) 639. 
108 MTD Equity Sdn. Bhd. And MTD Chile S.A. v Republic of Chile (ICSID Case No. ARB/01/07) Award (25 

May 2004) para 242. 
109 Occidental Petroleum Corporation and Occidental Exploration and Production Company v The Republic of 

Ecuador (ICSID Case No. Arb/06/11) Award (5 October 2012) para 678. 
110 Occidental ibid, Dissenting Opinion of Professor Brigitte Stern (20 Sep 2012). 
111 Middle East Cement Shipping and Handling Co. S.A v Arab Republic of Egypt (ICSID Case No ARB/99/6) 

Award (12 Apr 2002) Para 167. 
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108. As the judicial decisions showcase, the tribunal is required to assess to what extent 

the act of the of the respondent state has caused the alleged loss and also, catalogue 

the contributory fault of the claimant, to what extent their actions have exacerbated 

the damaged caused to its investment. To that effect, it will be necessary to assess the 

actions of the claimants in order to determine if there has been contributory fault 

caused by their action.  

 

109. The claimant’s actions in certain circumstances may contribute to the damage that 

is suffered by the investment. In this regard, not all acts of the investor will be 

relevant.112 It is necessary for the acts to have a certain gravity, that may trigger the 

application of the concept of the contributory fault. The requisite standard can be 

identified from an analysis of the aforementioned legal sources, in particular the ILC 

articles on State Responsibility. As already mentioned, Art. 39 of ARSIWA provides 

that in determination of reparation the wilful or negligent actions or omissions of the 

injured party has to be taken into account. This article indicates that the act or 

omission must be wilful or negligent in part of the injured party. Furthermore, 

complemented by the commentary to the articles, such act or omission must 

contribute materially to the damage.113  

 

110. This has been recognised in the case of Occidental, where the tribunal had to 

determine whether the unlawful act of claimants contributed to its injury in a material 

and significant way, or was it a minor contributory act.114 The material and significant 

standard has been accepted by the annulment committe of MTD, where the 

Committee accepted that the contribution to the injury must be material and 

significant.115 The Committee agreed that this has to be determined in light of the 

factual circumstances of the case in order to identify whether the claimants have 

wilfully or negligently have materially and significantly contributed to the damage 

suffered by its investment. Accordingly, it will be necessary to identify the relevant 

acts of the claimants in this instance that have contributed to the damage to its 

investment. 

 

                                                           
112 ILC Commentary (n 102) Art.39(5) 
113 Anais Mouter-Loupet (n 107). 
114 Occidental (n 109) para 670 
115 MTD, (n 108) Decision on Annulment (21 Mar 2007) Para 99-101 
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111. In an assessment of facts, the previous tribunals have considered different kinds of 

acts to be relevant for the purpose finding contributory fault. In an article on the 

same subject from 1984 which has been relied upon by the ILC commentary on 

ARSIWA as well, Bederman have identified three categories of acts which can 

amount to contributory fault. In words of the author,   

 

The first is where the claimant is engaged in an unlawful or otherwise 

prohibited act at the time the claim arises. The second type of cases is where 

the victim's conduct is merely negligent or imprudent. The third category is 

where the claimant's behaviour was exemplary before and during the 

commission of the wrongful occurrence, but she later fails to take reasonable 

measures to avoid the consequences of that tort.116 

 

112. This categorisation is a useful means of classifying the approach taken by judicial 

bodies in assessment of contributory fault. These categories can be appropriately 

traced in the practice of international courts and tribunals and will be useful to 

analyse the relevant conduct of the claimant in this instance as well.  

 

113. With regards to the first category of unlawful conduct from the claimant, there has 

been number of decisions where the tribunals have that there may implications to 

unlawful conduct from the injured party. In numerous cases, the claimants have been 

penalised for disobeying economic regulations.117  

 

114. In specific context of international investment law, this approach has been 

recognised by the tribunal of Yukos, where the tribunal rejected the initial argument 

of Russia with regards to ‘clean hand’ of the claimant, however, they did revisit the 

argument in context of damages and held that the abuse of low-tax regions by Yukos 

and some of its trading entities and its questionable use of the Cyprus-Russia Double 

Taxation Agreement had contributed in a material way to the prejudice they suffered 

and accordingly, they should pay a price for it.118 Similarly, in Occidental, the 

                                                           
116 DJ Bederman, ‘Contributory Fault and State Responsibility’ (1990) 30 Virginia JIL 335, 355.  
117 Emanuel Too v. United States (1989) 12 Iran-U.S. CTR 378, paras. 24-77; Costimex v. Germany (1926) 6 

Trib. Arb. Mixtes 876, 878; Vixen Incident, described in 26 Brit. & For. State Papers 2, 41-42 (1837-38) (letter 

of May 31, 1837); Biedermann v. Germany (1925) 6 Trib Arb Mixtes 168, 170. 
118 Yukos Universal Limited (Isle of Man) v The Russian Federation (PCA Case No. AA 227) Final Award (18 

July 2014) para 1634  
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tribunal recognised, ‘the Claimants should pay a price for having  committed an 

unlawful act which contributed in a material way to the prejudice which  they 

subsequently suffered.119  

 

115. In context of second category identified by Bederman, the tribunals can preclude full 

or partial recovery when the claimants have acted imprudently or negligently.120 

Previous tribunals have penalised claimants when they have failed to act reasonably 

in protection of their person and property.121 In this vein, the tribunal in MTD 

reduced the compensation to be received by the claimants because they demonstrated 

bad business judgment and failed to conduct reasonable due diligence.122  

 

116. This reasoning was affirmed by the Annulment Committee of MTD v Chile, who 

agreed that a failure to safeguard own interest justifies the reduction of 

compensation.123 This line of reasoning has been accepted in the case of Azurix, 

where the tribunal decided to reduce because the claimant overpaid for the 

concession agreement owing to a serious business misjudgement.124 In the case of 

Yukos, the tribunal relied on the reasoning of MTD v Chile and accepted that if the 

investor continues to invest despite clear signs that a project was in difficulties, they 

ought to have damages reduced because of that unreasonableness.125  

 

117. Hence, unreasonable and negligent action in part of the claimant will justify 

reduction of compensation, and in this case it is certainly have to be considered by 

the tribunal. 

 

II. The Claimants Have Materially and Significantly Contributed to 

the Loss Suffered in this Case 

 

118. In light of the facts of this case, there are number of factors which will indicate that 

the claimants have materially and significantly contributed to the damage suffered to 

its investment. The claimants have been involved with number of unlawful acts which 

                                                           
119 Occidental (n 109) para 680 
120 Bederman (n 116) 357 
121 Muntz v. Germany (1927) 7 Trib Arb Mixtes 637, 639; Michau v. Germany (1922) 2 Trib. Arb. Mixtes 29, 31. 
122 MTD v Chile (n 108) 
123 MTD v Chile (n 115) 
124 Azurix Corp v The Argentine Republic (ICSID Case No. ARB/01/12) Award (8 December 2003) para 424-29. 
125 Yukos v Russia (n 118) 652 
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will prevent them from recovering compensation if the tribunal finds that they have 

suffered a loss for which they will be awarded reparation.  

 

119. Primarily, the claimants have supplied weapons to Euroasia even though it should 

have known of the latter’s intention to incorporate Fairyland’s territory by direct 

military intervention. As an unlawful aggressor, Euroasia has acted in violation of 

peremptory and erga omnes norms of international law. By supplying weapons to 

Euroasia, the claimants have aided and assisted in the violation of the peremptory 

norms.  

 

120. As a result, the claimants were aid to the unlawful situation created by the annexation 

of Fairyland. Consequently, their involvement in the unlawful actions of the Euroasia 

have led to invocation of the sanctions against Rocket Bombs and Mr. Peter 

Explosives. Hence, their assistance in the unlawful situation contributed in a material 

way to the prejudice they suffered and accordingly, they should pay a price for it by 

reduction of reparation they will be able to recover in this respect.  

 

121. The argument with respect to contributory fault will remain the same irrespective of 

whether the annexation is seen as legal or not by this tribunal. The issue at hand 

concerns whether the actions of the claimant caused the damages partially or in full 

to the investment. Thus, it is argument of the respondents that irrespective of the 

legality of annexation the claimants could have acted differently to limit damages 

suffered to its investment.  In this regard, while the dealings and the contract between 

the claimants and Euroasia does not raise any issue of legality having been concluded 

in 1999, however, the continuing supply of weapons to the latter even after the 

annexation has contributed to the damage suffered by claimants. This argument can 

be supported by the factual evidence before this tribunal.  

 

122. The initial contract between the claimants and Euroasia which was concluded in 

1999 was set to have expired on 1st January 2015. This was after the referendum in 

Fairyland, where there was apparently a decision from the participants of the 

referendum to secede from Eastasia and become part of Euroasia on 23rd November 

2014. Subsequent to the referendum, the authorities of Fairyland wrote to the 

Minister of Foreign Affairs of Euroasia, asking for an intervention. The uncontested 
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facts further suggest, Euroasia decided to intervene and annex Fairyland after a long 

debate in the Euroasian Parliament which was broadcasted on Euroasian Television. 

This would indicate that at the time of the conclusion of a new contract on 28th 

February 2014, the claimants would have been aware of the possible intervention and 

annexation by Euroasia considering their armed forces entered the territory of 

Fairyland the very next day on 1st March 2014. Furthermore, as uncontested facts 

indicate, Peter Explosive has been long-time close friends with John Defenceless, 

who is the Minister of National of Defence in Euroasia, having studied at the East 

Dot University in Oceania. The claimants acquired the initial contract by virtue of 

their intimate relationship and Mr. Defenceless played a significant role in the 

renewal of the contract as well. From here it is possible to infer that their close 

friendship would have allowed Mr. Explosive to be aware of possible intervention in 

Fairyland. Hence, these facts would suggest that the claimants were aware of the 

existing situation and the possibility of intervention into territory of Fairyland. 

 

123. In light of these circumstances, irrespective of whether the intervention and 

annexation was illegal, considering the crisis going on in Fairyland and involvement 

of Euroasia at the time, it would have been prudent for the claimants to act 

cautiously. The responsibility of the claimant would be to minimise their risk and 

protect their business interest. Nevertheless, they failed to exercise caution and 

continued supplying weapon to Euroasia. This was a business misjudgement in part 

of the claimant which has contributed to the damage suffered by its investment.  

 

124. Furthermore, as the Procedural Order No.2 of this Tribunal indicate, there was report 

in the Oceanian media regarding the Executive Order before it was published and 

entered in to force. Even at that stage there was no initiation from the claimants to 

safeguard their own interest which has further contributed to the damage caused to 

the investment. 

 

125.  Finally, in their ‘Request for Arbitration’, Claimants have falsely claimed that 

without the contract with Euroasia their production line would be closed. Yet, the 

uncontested facts suggest that over the years the Rocket Bombs have become one of 

the biggest arms manufacturer within Oceania, having concluded numerous contracts 

for arms production and opened several new factories. This again shows that the 
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claimants have not acted in a diligent manner in the best interest of the business. In 

context of the crisis in Fairyland, they ought to have considered carefully their 

involvement with Euroasia. And considering that they have managed to develop into 

a large business with different contracts, any argument from claimants that they 

would suffer massive financial loss would be an unsubstantiated assertion.  

 

126. Hence, against these factual background it can be seen that the claimant has acted 

unlawfully and if not, at least negligently which has contributed to the loss suffered 

to its business operation. The respondent submits to that effect, recovery of any 

reparation in this case ought to have been prevented by the tribunal since the 

claimant has contributed to the damage suffered to its investment. 
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PRAYER FOR RELIEF 

 

 

The Respondent, respectfully request the Tribunal to find that:  

 

1. The Arbitral Tribunal has no jurisdiction over the case under the Agreement between 

the Republic of Oceania and the Republic of Euroasia for the Promotion and 

Reciprocal Protection of Investments dated 1 January 1995, due the claimant falling 

short of the perquisite conditions under Article 1.2 of Euroasia BIT and therefore not a 

national of the Republic of Euroasia; 

2. Even if the Arbitral Tribunal finds that it has jurisdiction over the case, the Claimant’s 

has not made a protected investment under the BIT, since the Claimant breached the 

‘clean hands’ doctrine in connection with its investments; 

3. The claimant’s investment was not expropriated by the Respondent; 

4. The Claimants had contributed to his own damage in renewing the contract with the 

Republic of Euroasia and any loss incurred were solely caused by the claimant’s own 

action; and 

5. The Respondent (The Government of Oceania) should bear no responsibility in the 

total compensation of 120,000,000 USD with interest as of the date of issuance of the 

award being claimed by the Claimant. 

 

 

Team Evenson 

On Behalf of Respondent 

The Republic of Oceania 

 


