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I. SUMMARY OF ARGUMENTS 

1. LACK OF JURISDICTION. Firstly, CLAIMANT is not Euroasian, as he is and 

always was Eastasian. CLAIMANT relies on Euroasian law to claim nationality. His 

claimed nationality should be disregarded because it based on an internationally 

wrongful act of use of force, i.e. the illegal annexation of Fairyland. Moreover, 

CLAIMANT’s alleged Euroasian nationality fails to fulfill the requirement of genuine 

connection with Euroasia. Secondly, CLAIMANT’s alleged investment is not 

protected under any BIT as it is a fruit of corruption. CLAIMANT breached Oceanian 

law by bribing a public officer and operating in breach of the applicable 

environmental requirements for virtually all his business life in Oceania – the clean 

hands doctrine deprives his assets from BIT protection. Thirdly, CLAIMANT failed to 

comply with the mandatory requirements under Article 9 of the Euroasia-BIT by 

filing his arbitration claim directly, without first resorting to Oceanian judicial or 

administrative courts. Any of these three grounds independently deprive this 

Tribunal of jurisdiction. 

2. LACK OF MERITS. RESPONDENT submits that additionally no breach of the 

Euroasia-BIT has occurred. RESPONDENT’s challenged measure is not tantamount to 

expropriation since its effects are not permanent and CLAIMANT remained at all time 

the owner of his property. Furthermore, the damage of CLAIMANT’s investment was 

a consequence of his own conduct and business decisions. As CLAIMANT 

consciously assisted Euroasia in its illegal invasion, the imposition of sanctions in 

accordance with Oceanian legal framework was both reasonable and foreseeable. 

Alternatively, by virtue of Article 10 of Euroasia-BIT, RESPONDENT was not 

precluded from adopting the challenged measure, as it barred collaboration with an 

unlawful act and was taken in pursuit of obligations in the maintenance of 

international peace and security. 
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PRELIMINARY STATEMENT 

3. This is a case of a wolf in sheep’s clothes seeking redress for the consequences o f 

his own wrongdoing. Indeed, CLAIMANT is an arms producer hiding behind the 

appearance of a responsible businessman. For Peter Explosive “war is peace”, as in 

George Orwell’s “1984”; in the conflict at issue here, the demand for weapons 

“explodes” and so did his profits. CLAIMANT, who also faces bribery charges, is 

attempting to extract sovereign funds from Oceania simply for the State’s 

commitment against war and lawlessness.   

II. STATEMENT OF FACTS 

A wolf in a sheep’s clothes 

4. CLAIMANT is an arms industry mogul, the sole owner of RB, an arms company 

located in Valhalla, Oceania. In 1998, CLAIMANT acquired 100% of the shares of 

RB for a pittance. At that time, the company’s value had declined due to the loss of 

its environmental license and downtime in the industry.1  

5. Since 1999, CLAIMANT has been selling weapons to the Republic of Euroasia at a 

huge profit. This business relationship with Euroasia is of paramount importance in 

the events described below. The connection can be traced back 18 years to 

CLAIMANT’s close friend ship with the Euroasian Minister of National Defense, who 

provided him with privileged information about Euroasian military contracts even 

before RB had resumed the arms production.2  

6. However, sinecure and personal influences are not the only tools that CLAIMANT 

used to become a big tycoon in arms commerce. He has been also accused of 

corrupting public officers. CLAIMANT faces criminal charges as there is strong 

evidence that in 1998 he bribed an Oceanian public official to receive the  

environmental license for his company. This license allowed RB to operate in 

Oceania for 16 years in violation of local environmental standards.3 

                                                 
1       Problem, p.32, ¶2. 

2       Id., p.34, ¶9. 

3        Id., p.37, ¶19.  



3 
 

7. CLAIMANT obtained such license on 23 July 1998, just a few days after holding a 

private meeting with the President of the NEA and without complying with the 

Oceania Environmental Act.4 

8. RB’s failure was not just a minor administrative shortcoming; compliance with the 

law would have required significant time and investments to obtain the license and 

begin activities. 5  However, CLAIMANT required an immediate license to begin 

supplying Euroasia. A bribe would have gotten him a quick license, and even 

allowed RB to operate in noncompliance with the law for 16 years, until 2014.6 

9. Not surprisingly, throughout 2013 – starting well before any of the relevant 

annexation events outlined below – Oceania's General Prosecutor's Office 

investigated corruption at the NEA. On 1 February 2015 the President of the NEA 

was convicted along with other officials for accepting bribes in connection with the 

issuance of environmental licenses. Under a non-prosecution agreement, the 

President of the NEA specifically named CLAIMANT as one of the individuals 

participating in the briberies. 7  The President of the NEA stated he is willing to 

testify against CLAIMANT. 8  On June 2015 criminal proceedings were initiated 

against CLAIMANT. 

The international context in which the EO was issued 

10. Fairyland –where CLAIMANT resides–was anciently part of Euroasia, but in 1918 

became part of Eastasia as a result of World War I.9 

11. In August 2013, Fairyland’s local government organized a referendum seeking 

support for secession from Eastasia and annexation to Euroasia. 10  However, 

according to the Eastasian Constitution, provinces are only allowed to carry out 

referendums with regards to matters of their exclusive competence, 11 which surely 

does not include the dismemberment of the country. This referendum was held on 1 

November 2013, resulting, as planned, in a vote favoring the annexation to 

                                                 
4        Id., p.33, ¶6. 

5        Id., p.33, ¶¶5-6. 

6        Id., p.35, ¶13. 

7        Id., p.56, ¶5. 

8       Id., p.56, ¶5. 

9        Id., p.61, ¶9. 

10      Id., p.56, ¶2. 

11     Id., p.56, ¶2. 
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Euroasia. Eastasia challenged the validity of the referendum, which could not 

legally affect the territory of Eastasia.12 

12. On 23 January 2014, the authorities of Fairyland escalated the situation and sent a 

letter requesting Euroasia to intervene.13 The request was debated on the media and 

the Euroasian Parliament. 14  On 1 March 2014, the escalation continued and 

Euroasia’s troops invaded to invade Fairyland. Eastasia decided to avoid military 

confrontation and as a result there were no casualties during the invasion.15 

13. On the day of the invasion, Euroasia amended its Citizenship Act, allowing 

residents of Fairyland to apply for Euroasian nationality if they relinquished 

Eastasian nationality. CLAIMANT claims to have followed this process, although he 

never met the requirements of Eastasian law to relinquish his real nationality. 

Without regard to this, Euroasia apparently considers him Euroasian as of 23 March 

2014, a few days after the invasion. 16 

14. On that day, Euroasia officially annex Fairyland to its territory.17 In response, on 28 

March 2014 Eastasia insisted on the illegality of the referendum and declared the 

annexation to be against International Law. 18 Moreover, on 1 April 2014, Eastasia 

broke diplomatic relations with Euroasia.19 

15. RESPONDENT -as many other countries- reacted to this genuine threat to international 

peace and security supporting Eastasia against the illegal invasion of its territory.20 

As a result of the general concern regarding the invasion, the UNSC decided to 

address the situation in Fairyland, although no resolution has as yet been adopted on 

the matter.21 

The measure taken by RESPONDENT regarding international peace and security 

16. In this context, on 1 May 2014 the President of Oceania, in full compliance with 

Oceanian law, issued an EO, on the consequences of which CLAIMANT bases his 

pleas. The EO established economic measures contemplated in Oceanian law in 

                                                 
12    Id., p.35, ¶14, p.55, ¶2. 

13    Id., p.56, ¶3. 

14   Id., p.56, ¶3. 

15    Id., p.35, ¶14. 

16     Id., p.56, ¶4. 

17    Id., p.35,¶14. 

18    Ibid. 

19    Ibid. 

20    Id., p.36, ¶16 

21     Id., p.36, ¶16, p.56, ¶3. 
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response to the unlawful annexation of Fairyland. Other States took similar 

measures against Euroasia.22 

17. The EO aimed to prevent collaboration with the invading State, at least regarding 

those persons over whom Oceania had jurisdiction.23 The EO froze the property and 

suspended agreements of any person under Oceanian law that was contracting with 

Euroasia in key sectors of its economy, particularly arms trade. 24 The EO reached 

both CLAIMANT and RB.25 

18. At the time the EO was issued, CLAIMANT was the only arms producer providing 

weapons to Euroasia – RB was the very lifeline on which Euroasia’s invasion had 

relied.26 Even more, on 28 February 2014, the day before Euroasian troops marched 

into Eastasia, CLAIMANT personally concluded a new multi-year contract with the 

Euroasian Ministry of National Defense, where his close friend was still in office.27 

This occurred after the possibility of invasion was publicly discussed by the 

Euroasian Parliament in debates covered by the media.28  

Request for arbitration 

19. On 11 September 2014, CLAIMANT filed the Request for Arbitration without 

previously initiating the due proceedings in RESPONDENT’s courts. He based his 

claims on an opportunistic and distorted use of the Euroasia-BIT. 

                                                 
22    Id., p.62, ¶11. 

23    Id., p.36, ¶16. 

24    Id., p.52, p.36, ¶16.  

25    Id., p.36, ¶17. 

26     Id., p.56, ¶6. 

27     Id., p.35, ¶15. 

28    Id., p.56, ¶3. 
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PART I: LACK OF JURISDICTION 

20. This Tribunal lacks jurisdiction for three main reasons. First, (I) CLAIMANT is not a 

national of Euroasia. Alternatively, (II) CLAIMANT’S alleged investment cannot be 

protected in light of the bribery charges it is facing. Finally (III) CLAIMANT cannot 

apply the MFN clause to bypass the 24-months waiting period. 

I. CLAIMANT IS NOT A NATIONAL OF EUROASIA 

21. CLAIMANT is a national of Eastasia, not Euroasia, and therefore is not within the 

reach of the BIT on which he relies. Under Article 9 of the Euroasia-BIT 

RESPONDENT consents to resolve the disputes arising under such BIT only with 

Euroasian nationals. Indeed, a tribunal’s jurisdiction ratione personae extends to 

one of the contracting State parties and to an individual or legal entity which has the 

nationality of the other contracting party.29 

22. There is an overwhelming trend establishing that investors have the burden of 

proving that the jurisdictional requirement set out in the invoked BIT have been 

satisfied. 30  In short, (A) the ECA should be disregarded as it consolidates an 

internationally wrongful act; and (B) CLAIMANT is not a national of Euroasia under 

the genuine connection test. 

A. THE PURPORTED SOURCE FOR CLAIMANT’S NATIONALITY IS 

BASED ON A BREACH OF INTERNATIONAL LAW 

23. CLAIMANT relies on the amendment introduced to the ECA to claim Euroasian 

nationality.31 This law, enacted the very day Euroasia invaded Eastasia, should be 

disregarded, as it consolidates an internationally wrongful act. Regarding this issue, 

RESPONDENT contends that (1) the Tribunal has jurisdiction to disregard the 

Euroasian national law; (2) this Tribunal should disregard it as it consolidates an 

                                                 
29       DOUGLAS II, Rule 30. 

30       Canfor Corp, ¶176. 

31       Problem, p.3.  
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internationally wrongful act; (3) self-determination is no excuse to breach 

International Law; and (4) CLAIMANT’S documents do not overcome the foregoing. 

1. The Tribunal has jurisdiction to disregard the ECA  

24. The Tribunal is empowered, for the purposes of this proceedings, to rule on 

CLAIMANT’S nationality and thus to disregard the ECA as a basis for nationality by 

the kompetenz-kompetenz principle. 

25. Arbitrators are competent to determine their own competence.32 The now-elemental 

principle is recognized by the main international conventions on arbitration, by most 

modern arbitration statutes, and by the majority of institutional arbitration rules.33 

Indeed, according to Article 16 of the arbitration law of Braluft, Silverige (the seat 

of this arbitration),34 which is identical to the UNCITRAL Model Law,35 the arbitral 

tribunal may rule on its own jurisdiction, including any objections regarding the 

existence or validity of the arbitration agreement.   

26. Particularly, in respect to determining an investor’s true nationality, a tribunal is 

exercising its power of kopmpetenz-kompetenz to interpret a provision of an 

international treaty for the purposes of deciding the scope of its own jurisdiction.36 

27. Accordingly, the Soufraki Annulement tribunal held that arbitrators are competent to 

verify if nationality has been granted in accordance with International Law, not only 

in accord with national law requirements.37 Likewise, the Micula tribunal held that it 

is well established that the acquisition of nationality must not be in violation of 

International Law.38 The tribunal stated that it would be inappropriate to consider 

the investor to be a national of the State for the purpose of the BIT if it was shown 

that he had obtained the nationality in a manner inconsistent with International 

Law.39 

28. Moreover, a failure to rule on the nationality of Peter Explosive (or getting that issue 

“wrong”) would render an eventual award subject to annulment in Braluft. 40  An 

                                                 
32         SAVAGE & GAILLARD, ¶650-651. 

33       Ibid. 

34       Problem, p.29, ¶8. 

35       Id., p.57.  

36       DOUGLAS I, ¶534. 

37       Soufraki Annulement, ¶60. 

38       Micula, ¶87. 

39       Ibid. 

40       Braluft  Law, Article V.34 (UNCITRAL Model Law). 
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eventual award under those circumstances may not be enforceable under the New 

York Convention.41  

29. Conclusively, by virtue of the well- recognized principle of kompetez-kompetenz, 

this Tribunal has jurisdiction to disregard the CLAIMANT’s alleged nationality under 

the ECA. Note however that the Tribunal will be resolving an objection regarding 

its jurisdiction; it will not be asked to rule over the responsibility of Euroasia for the 

invasion or the implications of the annexation more generally. 

2. The ECA is based on an international wrongful act and should be  

disregarded along with CLAIMANT’s alleged Euroasian nationality 

30. It would be frivolous to deny the link between the ECA’s amendment and the 

invasion of Eastasia. They occurred simultaneously, and the targets of the 

Amendment were residents of the invaded territory.   

31. Under the International Law principle of ex injuria jus non oritur no right can arise 

from an unlawful act.42 The ICJ followed this principle in the Namibia advisory 

opinion. 43  The ICJ considered such norm as one of the fundamental principles 

governing international relationships. 

32. The principle is directly applied by the conventions that rule nationality. 44 

According to the Hague Convention of 1930, each State may determine under its 

own national laws who its nationals are.45 However, this will only be recognized by 

other States insofar the law is consistent with international conventions, 

international principles and principles generally recognized with regards to 

nationality.46  

33. Moreover, the rules of the DANNP are only applicable to the effects of a succession 

of States occurring in conformity with International Law, particularly with the 

principles of International Law embodied in the UN Charter.47 Likewise, the VCSST 

contains the same provision.48 

                                                 
41      New York Convention, Article V.1.B. 

42      CRAWFORD, p.lxxviii.  

43      Namibia, ¶91. 

44      DANNP, Hague Convention of 1930. 

45      Hague Convention of 1930, Article 1. 

46      Ibid. 

47      DANNP, Article 3. 

48      VCSST, Article 6. 
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34. In the same vein, Article 4 of the DADP establishes that States can regulate the 

nationality insofar it does not violate International Law.49 According to the articles, 

nationality can be acquired in accordance with the law of the State by any manner so 

long as it is consistent with International Law.50   

35. Indeed, under Article 27 of the VCLT and the ICJ caselaw,51 International Law shall 

prevail over the national law of the States. Therefore, if there is a conflict between 

the former and the latter, the former shall prevail. 

36. Two other cornerstones of International Law are the prohibition of using force and 

territorial integrity. Article 2.4 of the UN Charter strictly forbids the acquisition of 

territory by the use of force. This prohibition is a jus cogens norm.52 This provision 

is the foundation of the UN Charter.53 Further, the prohibition against intervention 

set forth in Article 2.7 of the UN Charter is also considered a jus cogens rule.54 

37. In this case, Euroasia annexed Eastasian territory by the use of force plainly in 

violation of International Law, which only underscores its illegality. In this regards, 

the recent facts regarding the Russian occupation of Crimea, which was condemned 

by the UN,55 are illustrative. This situation mirrors Euroasian annexation.  

38. In that case, the UNGA declared the Russian annexation of Crimea unlawful. 56 The 

UNSC was unable to declare it illegal due to Russian veto. Although Russia invoked 

the self-determination principle as an excuse to enter Ukraine, according to the UN 

Charter the only exceptions to the prohibition on the use of force are: authorizations  

by the UNSC,57 legitimate defense,58 or oppression – none of which apply in our 

case, although the third exception will be analyzed below in I.A.3. 

39. Euroasia modified its Citizenship Act the very day in which it invaded Fairyland.59 

The amendment was exclusively directed at residents of Fairyland, the invaded 

region, permitting them to apply for Euroasian nationality. 60 Is clear that the norm is 

                                                 
49      DADP, Article 4. 

50      Ibid. 

51      LaGrand. 

52      Nicaragua, ¶187-201; Nuclear Weapons, ¶79. 

53      UN Charter, Preamble. 

54      Nicaragua, ¶ 202-209. 

55      UNGA, Res.68/262, ¶5. 

56      Ibid. 

57      UN Charter, Chapter VII.  

58      Id., Article 51. 

59      Problem, p. 56, ¶4. 

60      Ibid, and Problem, p.35, ¶14. 
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based on the annexation and it is meant to consolidate the breach of International 

Law.  

40. This issue is also compelled as a matter of sensible interpreta tion of the Euroasia-

BIT from the perspective of Oceania. It cannot be seriously argued that Oceania 

consented, as a matter of treaty intent under any reading of the VCLT, to arbitrate 

with anyone supporting its nationality in an internationally wrongful act. 

41. Hence, the Tribunal should disregard such act for the purpose of determining 

CLAIMANT’s nationality. He continues to be Eastasian for purposes of International 

Law and may not invoke the protection of the Euroasia-BIT. There is simply no 

jurisdiction here to invoke that BIT. And, if any doubt remains on this subject, 

CLAIMANT is not entitled to the benefit of doubt, as he himself chose to trigger this 

objection, when as a Eastasian national he could simply have sought to proceed 

under the Eastasia-BIT. 

3. No invocation of self-determination rights cures the illegality of 

CLAIMANT’s purported nationality 

42. The self-determination principle is not an answer to the failure of nationality here.  

That principle cannot render legal the annexation and the ECA, or justify Peter 

Explosive’s new-found nationality. This principle is only applicable to former 

colonies seeking independence or oppressed population. It is not meant to be an 

excuse to breach the territorial integrity of a sovereign State.61 

43. Indeed, the self-determination principle emerged as the legal foundation of 

decolonization law.62 This was expressly affirmed by the ICJ both in the Namibia 63 

and the Western Sahara 64  advisories opinion. According to them, the self-

determination principle is applicable solely to non-self-governing territories, trust 

territories and mandates.  

44. In the present case, there is no colonialism at issue. Fairyland was neither a trust 

territory nor a mandate. The region is part of Eastasia and has been so for almost a 

century. Moreover, Fairylanders have their own local authorities and nothing in the 

record suggests oppression of Fairylanders of Euroasian origin. There is absolutely 

                                                 
61       CASSESE, p.33. 

62       THÜRER & BURRI, ¶15. 

63       Namibia, ¶52. 

64       Western Sahara, ¶54–59. 
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no evidence of repression or any violation of self-determination during the century 

since Fairyland became part of Eastasia. 

45. Indeed, Fairylanders held a referendum. However, its subject-matter was beyond the 

province’s exclusive competence. The fact that Eastasia allowed the referendum, 

even though it declared it unlawful, 65  shows that Fairylanders enjoyed political 

rights that on their face demolish any suggestion that self-determination is at issue 

here. 

46. Moreover, even the self-determination principle has a limit. The very resolution that 

recognizes the self-determination principle provides that nothing in the resolution 

shall be construed as authorizing any action which would impair the territorial 

integrity or political unity of sovereign and independent States.66 

47. For those reasons, the self-determination principle does not make legitimate the 

Euroasian annexation of Fairyland or may be used to justify jurisdictionally 

ineffective Euroasian nationality. 

4. CLAIMANT’S documentary evidence falls short of overruling the  

foregoing conclusions 

48. RESPONDENT submits that no document on the record cures the unlawfulness of the 

ECA. The Tribunal should disregard CLAIMANT’s Euroasian ID card and passport as 

conclusive evidence – neither of these “pieces of paper” can overcome the foregoing 

objections. 

49. The rule in International Law is that the national documents are, in any case, only 

prima facie evidence. 67  In the Nottebohm case, the ICJ held that a certificate of 

nationality and a passport were not enough to probe that the nationality was real and 

effective.68 

50. The same standard applies in investment cases. Accordingly, DOLZER & SCHREUER 

deem that the documents are not conclusive. 69  For instance, the Soufraki Award 

case, where the tribunal had to decide for itself whether the person whose 

nationality was at issue was a national of the State. 70 The tribunal disregarded the 

                                                 
65       Problem, p.35, ¶14.  

66       UNGA, Resolution 2625 (XXV). 

67       Nottebohm, pp.16, 25-26.  

68       Ibid.  

69       DOLZER & SCHREUER, pp.45-46. 

70       Soufraki Award, ¶55. 
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investor’s certificates as it considered that the plaintiff did not comply with the 

requirements set forth by the applicable law.71 

51. Later, the annulment committee upheld the decision by declaring that the tribunal 

could make an independent determination of the plaintiff’s nationality based on the 

kompetenz-kompetenz principle. 72  Moreover, the Siag tribunal followed the same 

path, stating that the certificates proved the nationality only prima facie.73 

52. In this case, both the ID card and the passport were issued on the same day in which 

Euroasia declared Fairyland part of its territory, on 23 of March 2014.74 Further, 

even though the Euroasian law does not allow dual nationalities, the Euroasian 

authorities issued the documents despite CLAIMANT had not properly relinquished 

the Eastasian nationality.75 

53. In sum, the Tribunal should give no weight to CLAIMANT’s Euroasian identity 

documents. He continues to be Eastasian for purposes of enforcing his alleged rights 

under a BIT. 

B. ALTERNATIVELY, CLAIMANT IS NOT A NATIONAL OF 

EUROASIA UNDER THE GENUINE CONNECTION TEST  

54. CLAIMANT fails to comply with the “real and effective” nationality standard, which 

is required both by International and investment law, to prevent abuse and treaty 

shopping. In this case there is a strong reason why CLAIMANT may have avoided 

filing the case under the Eastasia-BIT, aside from his “need” to show political 

allegiance to the invading country for which he was the sole weapons supplier and 

which, in turn, had made him a weapons mogul for 16 years.  

55. The Eastasia-BIT expressly includes the clean hands doctrine, unlike the Euroasia-

BIT. The latter, as detailed below, bars any recovery for lack of a protected 

“investment” in this case. It is thus not surprising that CLAIMANT, who is facing 

bribery charges in Oceania, may have wished to claim under a BIT lacking 

                                                 
71       Id., ¶66. 

72       Soufraki Annulement, ¶¶50-52. 

73       Siag, ¶153. 

74       Problem, p.56, ¶4. 

75       Id., p.59, ¶2. 
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expressly a “clean hands” doctrine. Remarkably, CLAIMANT changed his nationality 

39 days before the issuance of the EO, which drafting was covered by the media.76 

56.  RESPONDENT contends that there is a serious possibility of treaty shopping and 

submits that (1) the tribunal should apply the genuine connection test; (2) CLAIMANT 

failed to prove a genuine connection with Euroasia. 

1. The Tribunal should apply a “genuine connection” test 

57. Even though determining the nationality requirements is within the jurisdiction of 

States, domestic law does not have an automatically international effect, as we 

showed above.77  

58. On this issue, Professor SCHREUER states that national law provisions may be 

disregarded in cases of ineffective nationality, where a genuine connection between 

the State and the individual is not present.78  

59. Accordingly, the Soufraki ad hoc Committee determined that respect for the States’ 

sovereignty approaches its limits when recognizing a nationality in the international 

realm. It observed that international tribunals asserted their competence to verify 

whether the investor’s nationality was granted in accordance not only with the 

national law requirements, but also with the basic requirements of International 

Law.79 

60. Moreover, the Champion Trading tribunal declared that, in principle, there is no 

need to verify the genuine connection requirement. However, the tribunal made 

clear that this principle has a limit: when the law of the State leads to an 

unreasonable result, as it would be contrary to Article 32 of the VCLT. The tribunal 

found that it was questionable if a person, who had no ties whatsoever with the 

country of its forefathers, could still be considered to have the nationality of that 

State.80  

61. Since the real and effective standard was originated in diplomatic protection,  

CLAIMANT may argue that it is not applicable to investment arbitration. CLAIMANT 

could invoke this restrictive theory based solely on Article 17 of the DADP. 

                                                 
76       Id., p.57. 

77       Nottebohm, p.21. 

78        SCHREUER I, p.267. 

79       Soufraki Annulement, ¶60-61. 

80       Champion Trading, p.17. 
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Nevertheless, according to SCHREUER II, until a specific criterion in investment law 

system is developed, the rules of the diplomatic protection remain the only reliable 

guidance.81 The provision is formulated so that the draft artic les do not apply to the 

extent that they are inconsistent with the provisions of a BIT.82  

62. Indeed, the Nottebohm standard has been already applied in investment cases. The 

Olguín tribunal analyzed whether the petitioner had Peruvian nationality and if it 

was effective, ultimately finding for the affirmative.83 

63. Furthermore, in Esphahanian, the tribunal found that the petitioner could present a 

claim before the tribunal because their dominant and effective nationality at all 

relevant times was American. The arbitral panel quoted paragraph 3(c) of Article 31 

of the VCLT, which directs to take into account any relevant rules of International 

Law applicable in the relations between the parties. Such tribunal concluded that 

there is a considerable body of law, precedents and legal literature which support 

that the applicable rule of International Law is the dominant and effective 

nationality.84  

64. Moreover, according to the Saba Fakes tribunal a nationality of convenience, 

acquired in exceptional circumstances of speed and accommodation should not be 

considered to satisfy the nationality requirements of a BIT.85 

65. For all this reasons, the real and effective standard is applicable to investment cases 

were the domestic law may lead to an unreasonable result. This is the case of the 

ECA. This law allows any resident of Fairyland to apply for the Euroasian 

nationality without requiring any kind of bond with Euroasia: any resident of a 

province of a foreign country could apply and obtain BIT protection, if this were 

permitted.86   

66. This leads to incoherent results. Resident is any person who occupies a dwelling 

within a State and has the intent to remain there for a period of time. 87 For instance, 

someone without any connection whatsoever with Euroasia could apply for the 

nationality, just for being doing an internship in Fairyland.  

                                                 
81        SCHREUER II, ¶647. 

82       DADP, Article 17. 

83       Olguín. 

84       Quoted in MAPP, pp.70-73. 

85       Saba Fakes, ¶78. 

86       Problem, p.56, ¶4. 

87       BLACK, p.1309. 
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67. In conclusion, as the ECA leads to unreasonable results, the Tribunal should 

disregard it and apply the genuine connection standard for purposes of determining 

nationality to claim protection under the Euroasia-BIT. Under that standard, there is 

no jurisdiction here, as CLAIMANT should not be regarded as an Euroasian national.   

2. CLAIMANT does not have a genuine connection with Euroasia 

68. Having established the applicable standards for this case, the Tribunal will find that  

CLAIMANT has failed to fulfill this requirement as he did not prove that his 

Euroasian nationality is real and effective. He might have changed the nationality to 

file the case under the Euroasia-BIT, which does not expressly require the clean 

hands.  

69. The ICJ has included the genuine connection standard within the concept of 

“nationality” which was established in the Nottebohm case. Nationality is a legal 

bond having as its basis a social fact of attachment, a genuine connec tion of 

existence, interests and sentiments, together with the existence of reciprocal rights 

and duties. There is a genuine connection when the individual is in fact more closely 

connected with the State conferring nationality than with any other State.88 

70. In that case, the ICJ declared that the natural person had an extremely tenuous link 

with the State since it only had resided there for a short period of time. The person 

had no settled abode and had no prolonged residence in that country at the time of 

his application for naturalization.89  

71. In the Mergé case, the Tribunal stated that the plaintiff could in no way be 

considered to be dominantly a United Sates national since the family did not have its 

habitual residence in the United States and the interests and the permanent 

professional life of the family were not established there.90 

72. Moreover, Article 5 of the Hague Convention of 1930 states that a person having 

more than one nationality shall be treated as if he had only one. According to this 

Convention, a third State shall recognize exclusively in its territory either the 

nationality of the country in which he is habitually and principally resident, or the 

                                                 
88       Nottebohm, p.23. 

89       Id., p.25 

90       Mergé, p.248. 
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nationality of the country with which in the circumstances he appears to be in fact 

most closely connected.91 

73. In the present case, it is clear that CLAIMANT is not more closely attached to 

Euroasia than to any other State. CLAIMANT has no real nexus to Euroasia, much 

less a nexus that may support Euroasian nationality for jurisdictional purposes.  

Euroasia granted CLAIMANT the Euroasian nationality on the grounds that it was a 

resident of the invaded region of Fairyland.92 No connection could be less genuine 

that the connection forged by armed intervention or unlawful annexation, as in this 

case. 

74. Euroasia granted the nationality the same day it declared Fairyland was part of its 

territory and after the invasion.93 Therefore, even if such declaration produced any 

effect under International Law (which it does not), CLAIMANT lived only a few 

hours, if any, as a resident of Euroasia before getting the nationality. Hence, 

CLAIMANT’s connection with Euroasia is extremely tenuous if not inexistent. 

75. CLAIMANT was undisputedly Eastasian until 23 March 2014. CLAIMANT’s parents 

were also Eastasian. Consequently, CLAIMANT has a jus sanguinis and jus soli 

connection with Eastasia, but he does not have any link with Euroasia. CLAIMANT’s 

only tangible connections with Euroasia are his grandparents, who unequivocally 

relinquished their Euroasian nationality in 1918. 94  Therefore, any link between 

CLAIMANT and Euroasia was voluntarily extinguished almost a century ago.  

76. CLAIMANT only purports to be Euroasian. He did not even have the cunning of 

changing his e-mail address, (explosive.pete@rocketbombs.co.ea) which is still 

from Eastasia, as it ends in “ea”. 95  Moreover, he also nominated an Eastasian 

arbitrator, Ms. Johanna Valls.96 The fact that he choose an arbitrator who does not 

share his culture and language and who is from the “other side” of the territorial 

dispute. That alone shows what CLAIMANT really “is” – Eastasian. 

77. Treaty shopping may well be afoot, as noted. Indeed, it is arguable that CLAIMANT 

filed the case under the Euroasia-BIT to avoid the application of the clean hands 

doctrine. This doctrine is expressly included in the Eastasia-BIT, but not in the 

                                                 
91       Hague Convention of 1930, Article 5. 

92       Problem, p.56, ¶4. 

93       Ibid. 

94       Id., p.56, ¶4. 

95       Id., p.3. 

96       Id., p.6. 
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Euroasia-BIT. As it will be explained below in section II, CLAIMANT’s case is 

doomed to failure on grounds that there is no protected “investment” in this case 

under the clean hands doctrine triggered by CLAIMANT’S bribery. Perhaps 

CLAIMANT himself agrees and chose to proceed under a BIT that does not expressly 

require clean hands. 

78. In conclusion, CLAIMANT is, in his tradition, establishment, interests, activities, 

family ties and intentions, more closely attach to Eastasia than to any other State.97 

Therefore, CLAIMANT cannot invoke the Euroasia-BIT to seek redress before this 

Tribunal on the basis of the effective connection requirement alone.  

  

                                                 
97       Nottebohm, p.24. 
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II. ALTERNATIVELY, THE TRIBUNAL SHOULD DECLINE JURISDICTION 

OVER CLAIMANT’S ILLEGAL INVESTMENT 

79. Having been able to file this case under the Eastasia-BIT, which expressly contains 

the clean hands doctrine,98 CLAIMANT chose to do it under the Euroasia-BIT, which 

does not have such requirement, although International Law still requires it in this 

case, lest bribery be rewarded. 

80. Since the case was already burdened with jurisdictional flaws regarding 

CLAIMANT’s nationality (Part I.I) and his failure to comply with pre-arbitral steps 

(Part I.III), it is not surprising that CLAIMANT may have been especially interested in 

avoiding the effects of the clean hands doctrine and the charges of bribery he 

continues to face. This inference is also supported by the fact that CLAIMANT chose 

to file its case in the ICC, where confidentiality is more readily assured.99 

81. However, CLAIMANT will not be able to escape the consequences of his own 

wrongdoing. In this regard, RESPONDENT submits that (A) the clean hands doctrine 

should be applied in any case, (B) CLAIMANT’s investment is unclean and therefore 

he lacks standing before this Tribunal. 

A. THE TRIBUNAL SHOULD APPLY THE CLEAN HANDS DOCTRINE 

82. The Tribunal can and should apply the clean hands doctrine in the present case, even 

if it considers that the Euroasia-BIT is the applicable treaty and despite the fact that 

the requirement is not expressly contained in it. Indeed, according to KREINDLER, 

under the clean hands doctrine a tribunal can and should deny relief to a plaintiff 

whose conduct in regard to the subject-matter of the litigation has been improper.100 

83. This doctrine is a general principle of International Law based in the broader 

principle of good faith, 101  particularly in the sense of preventing someone from 

taking advantage from his own wrongdoings.102 Additionally, the PCIJ and the ICJ 

acknowledged this principle in the Chorzów Factory and Gabčikovo-Nagymaros 

                                                 
98       Problem, p.46, Article 1.1. 

99       ICC Rules, Article 22.3. 

100      KREINDLER, pp.316-319. 

101     Ibid. 

102     ARS, p.72, ¶9. 
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cases, 103  and it was expressly termed “clean hands” by Judge Schwebel in his 

dissenting opinion of the Nicaragua case.104 

84. Particularly in investment arbitration, it is considered a general principle regarding 

claims tainted by corruption. This is proven by the fact that tribunals apply it in 

those circumstances even when it is not expressly contained in the applicable 

treaties.105 

85. The requirement of not incurring in a grave breach of the law is a tacit condition in 

every investment treaty. Indeed, as the SAUR tribunal stated, it cannot be understood 

that a State offers protection by arbitration when the investor has incurred in an 

unlawful act regarding the investment.106 

86. This aspect should be particularly germane, since the fight against corruption has 

become a very relevant issue the world over. 107 As a consequence, international and 

regional organizations like the UN, the OECD or the OAS have celebrated 

conventions to tackle this global concern.108 In this regard, several arbitral tribunals 

have held that such an important international public policy was enough to deprive 

protection to unclean investments.109 

87. Moreover, cases tainted by corruption in which tribunals failed to address the issue 

have faced obstacles at the time of enforcement by local courts on this ground.110 

Article V.2.b of the New York Convention also confirms this possibility by stating 

that enforcement of arbitral awards may be refused when it is contrary to the State’s 

public policy.111 

88. Certainly, an award vindicating an investment infected by corruption would be 

challenging the public policy of the vast majority of States that have ratified anti-

corruption conventions. For instance, the UNCAC, which entered into force in 2005, 

has 179 States parties,112 including Oceania and Euroasia, 113 the contracting States 

in the allegedly applicable BIT. 
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89. Under the Euroasia-BIT, the clean hands doctrine should be applied as a general 

principle of International Law, even if all prior objections to jurisdiction are 

disregarded. The Tribunal is competent to do so by virtue of Article 9.7, that states 

as follows: 

 “9.7. The arbitral tribunal shall decide the dispute in accordance with 

the laws of the Contracting Party involved in the dispute – […] as well 
as with the applicable principles of international law.” 114 

 
90. Indeed, even if the contracting States did not expressly include the clean hands 

doctrine in the BIT, they have consented its application by virtue of the 

abovementioned article. 

91. The Tribunal can and should address the clean hands issue, as it is a principle of 

International Law and the BIT enables its application. This doctrine is crucial to 

determine the protection of the investment under International Law and to fulfill the 

public policy objectives of the international community. 

B.  CLAIMANT’S INVESTMENT IS ILLEGAL AND THEREFORE NOT 

BIT-PROTECTED 

92. The Tribunal will find that there is more than enough evidence on the record to 

conclude that CLAIMANT’S investment is unclean and therefore not protected.  

Accordingly, CLAIMANT has no standing before this Tribunal. 

93. To reach this conclusion, RESPONDENT contends that (1) CLAIMANT cannot demand 

a heightened standard of proof to address this issue; and that (2) the record provides 

more than enough evidence to determine that CLAIMANT’s investment is tainted by 

corruption. 

1. The Tribunal has discretion to determine the standard of proof 

applicable to this case 

94. RESPONDENT is aware that the clean hands doctrine is not meant to attack 

misdemeanors or immaterial regulatory shortcomings. 115  Instead, it addresses 
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important breaches of law that have a direct relation with the investment. Namely: 

bribery, fraud or deliberate violations to significant regulations which should not be 

disregarded under International Law. 

95. Corruption is highly complex by nature, and is habitually shown on the basis of 

inferences and circumstantial evidence.116 For instance, failure by a party to clarify a 

suspicious fact can lead to the assumption that the fact will be harmful to its case.117 

96. Usually, civil law, common law and investment arbitration tribunals use the balance 

of probabilities doctrine to regard a fact as proven.118 Indeed, in the Methanex case, 

the tribunal allowed itself to examine a corruption allegation under the connecting-

the-dots methodology, 119 a variant of the “more probable than not” approach. 

97. In the Rompetrol and Libanaco cases, the tribunals were reluctant to apply 

heightened standards of criminal law, like accepting only clear and convincing 

evidence, or proving the facts beyond any reasonable doubt. They stated that 

arbitrators are free to apply the usual balance of probabilities standard, even 

regarding serious allegations involving corruption. 120   

98. Nevertheless, those arbitrators agreed with the general principle that  the graver the 

charge, the more confidence there must be in the evidence relied on. However, they 

also noted that this does not entail a higher standard of proof but only that the 

evidence provided should be more persuasive.121 

99. Additionally, the Tribunal should bear in mind that arbitral tribunal’s resources are 

limited since they depend largely on the parties’ cooperation. On the other hand, 

criminal courts (where the freedom or the life of a person may be at issue, not just 

his financial predicament) have sufficient power to carry on independent 

investigations and produce any evidence they consider necessary.  

100.Moreover, this Tribunal is not being asked to decide over the punishment of 

misconduct but over a jurisdictional objection, whether an asset is protected by a 

treaty. Hence, demanding more heightened standards than the balance of 

probabilities, like those of criminal law, would result in an unfair and privileged 
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position for CLAIMANT.122  Peter Explosive is required to show jurisdiction by a 

balance of probabilities; Oceania should be entitled to object to jurisdiction or 

admissibility by the same standard.  

101.In fact, the ICC Rules, which govern this procedure, do not mandate any heightened 

standard of proof to evaluate evidence provided by the parties. 123 Consequently, the 

Tribunal is free to apply any standard of proof in accordance with the equality o f the 

parties. The Tribunal will find that CLAIMANT’s investment is unclean, possibly 

irrespective of the applicable standard, but certainly under the balance of 

probabilities standard. 

2. The evidence against CLAIMANT shows that his investment is unclean 

102.CLAIMANT’S business profile and the characteristics of arms industry are relevant in 

this dispute. Due to the large sums involved and the secrecy with which most 

transactions are made, the arms market is exceptionally prone to corruption. 124 Arms 

sales in 2014 were estimated in more than U$D 401 billion, 125 and TRANSPARENCY 

INTERNATIONAL estimates that every year at least U$D 20 billion from the arms 

industry are used in corruption.126 

103.The record shows that CLAIMANT acts by the doubtful norms that infect this 

industry. For instance, his contract with Euroasia concluded in 1998 was only 

arranged due to his close friendship with the Euroasian Minister of National 

Defense,  127  and only after the Minister itself provided CLAIMANT with inside 

information about Euroasia’s military contracts.128 Furthermore, since 23 June 2015, 

and before this arbitration proceeding, CLAIMANT has been facing bribery charges 

regarding the environmental license that was absolutely critical to the timely 

creation and the operation of his business for 16 years in Oceania.129 

104.Regarding CLAIMANT’s investment in Oceania, the circumstances in which the 

license was obtained are virtually a smoking gun. Without the license the company 
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was not allowed to commence its production or remain doing so for some 16 

years.130 

105.On 23 July 1998, RB obtained this license despite not complying with the 

adjustments in its production-line demanded by the Environmental Act 1996.131 The 

adjustment is an expensive and time-consuming process, but also an unavoidable 

requirement to obtain the license and even to begin production. 132   

106.In addition, the license was issued in at most 23 days only after CLAIMANT 

managed to hold a private meeting with the President of the NEA, in July 1998.  133 It 

is undisputed that even if an applicant is in full environmental compliance, obtaining 

a license is a long and expensive process. 134  But in 1998 RB needed financing 

immediately; it had the prospect of a contract with Euroasia which RB entered 

shortly thereafter.   

107.RB could not be offered up to Euroasia as a viable arms supplier unless there was at 

least permission to begin operations. Peter Explosive needed not only permission, he 

needed it immediately. He got it instantly, which is unchallenged. The inference is 

unmistakable: he got it by paying a bribe. But for the immediate receipt of his 

license, there would have been no RB, no production, nothing.   

108.It is surely a sad irony that the BIT invoked by CLAIMANT to protect his investment 

stresses in its preamble the importance of the environment’s protect ion. 135 

Nevertheless, the record also shows that CLAIMANT deliberately operated for almost 

16 years without complying with the demanded environmental adjustments. 136 In 

fact, most of the operations and contracts which led to the value for which 

CLAIMANT claims compensation were made in these unlawful conditions. 

109.The Environmental Act 1996 allows random and unexpected visits to verify 

whether environmental adjustments after obtaining a license are still being complied 

with.137 However, no such inspections occurred throughout the entire life of RB in 
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Euroasia, and while the officer who met with CLAIMANT was in office, even though 

CLAIMANT’s company is one of the largest arms producers of Oceania.138 

110.The foregoing alone compels the inference that CLAIMANT bribed the President of 

the NEA. CLAIMANT held a private meeting with the public officer. Shortly after, 

and despite RB not fulfilling the legal requirements, RB was immediately granted a 

license and allowed to operate for 16 years out of compliance with environmental 

standards. It is simply untenable, let alone contrary to the “balance of probabilities”, 

to infer anything other than the payment of a bribe.  

111.Moreover, the “balance of probabilities” is further pushed towards a finding of 

misconduct by the President of the NEA conviction for bribery precisely in the 

conferment of environmental licenses.139 This occurred on 1 February 2015, after an 

investigation carried out by Oceania’s General Prosecutor’s Office throughout 2013.  

Whatever may be the responsibility of RESPONDENT for the misconduct of its own 

official, it cannot result in the exoneration of the person who bribed him, and who 

may be as responsible as the bribe-taker. RESPONDENT has made important efforts to 

tackle corruption in its administration, as is also a global concern and no argument 

about State responsibility can skirt the clean hands doctrine here. 

112.Simply put, it takes two to tango. The General Prosecutor’s Office decided to 

investigate also the people that bribed the NEA’s officials.140 On 23 June 2015, this 

resulted in the initiation of criminal proceedings against CLAIMANT, which still 

continues. 141  In addition, the former President of the NEA was granted a non-

prosecution agreement after which he named CLAIMANT as a bribe-giver and 

declared himself willing to testify in proceedings against Peter Explosive.142 

113.Under the light of these facts, the Tribunal should entertain no doubts regarding 

CLAIMANT’s improper conduct. His investment entailed at its very beginning an act 

of corruption aimed to hasten production violating Oceanian law, as well as 

universally-recognized principles of ethical behavior. This is not only inferred by 

analyzing the chain of events in the issuance of the environmental license. It is also 

supported by the confession of CLAIMANT’s direct partner in crime and by RB’s 16-
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year history of unchallenged operations in Oceania, as well as by the unchallenged 

history of the commercial relation between RB and Euroasia. 

114.Consequently, RESPONDENT submits that CLAIMANT’s investment breached the 

clean hands doctrine and is not protected under International Law. Therefore, this 

Tribunal is deprived of jurisdiction over the present dispute. 
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III. CLAIMANT CANNOT BE ALLOWED TO SKIRT THE BIT CONDITIONS 

TO ARBITRATION 

116.CLAIMANT has elected not to submit this dispute to Oceanian local courts, thus 

failing to comply with the waiting period requirement set forth in Article 9 of the 

Euroasia-BIT on which he relies. This pre-arbitral step is an essential part of 

RESPONDENT’s standing offer to arbitrate. Therefore, this Tribunal lacks jurisdiction, 

CLAIMANT’s failure cannot be remedied by invoking the MFN clause contained in 

Article 3 of the Euroasia-BIT,143 which provides: 

“Each Contracting Party shall, within its own territory, accord to 
investments made by investors of the other Contracting Party, to the 
income and activities related to such investments and to such other 

investment matters regulated by this Agreement, a treatment that is no 
less favorable than that accorded to its own investors or investors from 

third-party countries.”144  

117. Accordingly, RESPONDENT contends: (A) the MFN clause cannot be applied to 

import jurisdictional clauses; (B) the interpretation under the VCLT proves that 

MFN clauses are only applicable to substantive issues; (C) RESPONDENT’s consent is 

beyond the scope of MFN clause; (D) CLAIMANT’s interpretation of MFN clause 

breaches Oceanian public policy; finally, (E) CLAIMANT failed to prove the futility 

of resorting to the local courts, as required by the Euroasia-BIT. 

A. AN MFN CLAUSE CAN ONLY BE APPLIED TO IMPORT 

SUBSTANTIVE RIGHTS 

118.RESPONDENT submits that the MFN clause contained in the Euroasia-BIT cannot be 

invoked to import dispute resolution clauses. An MFN clause is a specific treaty 

provision whereby a State undertakes an obligation towards another to accord most-

favored treatment in an agreed sphere of relations.145 

119.The principle governing the determination of the scope of an MFN clause is 

ejusdem generis. According to this rule, the clause can only operate in regard to the 
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subject-matter which the two States had in mind when they inserted the clause in 

their treaty.146  

120.In the words of DOUGLAS I: 

“The fundamental point is that the more favorable treatment granted in 
a third treaty must be claimed through the MFN clause in the basic 
treaty. That is how the MFN clause works. It does not operate to 

amend or supplement the text of the basic treaty.”147 

121.According to this scholar, petitioners can only assert the claim for MFN treatment 

by entering into an arbitration agreement on the terms offered by the host State in 

the basic treaty. 148  Therefore, the MFN does not automatically incorporate the 

provisions of a third treaty. 149  Otherwise the investor would be unilaterally 

amending the treaty.  

122.In this case, CLAIMANT accepted the offer of arbitration contained in Article 9 of 

the Euroasia-BIT prior to invoking the MFN clause contained in that treaty. The 

investor can only invoke the MFN treatment after starting the arbitration and the 

arbitration always starts according to the terms offered by the host State in the basic 

treaty. 150 Hence, by the time CLAIMANT attempts to import Article 8 of the Eastasia-

BIT there must first be an arbitration agreement in force between CLAIMANT and 

RESPONDENT based on Euroasia-BIT.  

123.Consequently, as CLAIMANT attempted to accept the offer to arbitrate contained in 

Article 9 of the Euroasia-BIT prior to invoking the MFN clause, that acceptance 

could only be made as provided in the Euroasia-BIT. Therefore, the MFN clause can 

only be applied to substantive rights in the Eastasia-BIT, not to the laxer procedural 

conditions in that treaty that define how the arbitration can be commenced. 
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B. THE CONTEXT AND WORDING OF THE MFN CLAUSE IN THE 

EUROASIA-BIT ARE IN ACCORD WITH THE FOREGOING  

124.Moreover, when interpreting the context and the wording of MFN clause contained 

in Article 3 of the Euroasia-BIT it is clear that the jurisdictional clauses are beyond 

its scope. 

125.Article 31 of the VCLT provides that a treaty shall be interpreted in good faith and 

according to the ordinary meaning of terms, in their context and in the light of the 

treaty’s object and purpose. Both Euroasia and Oceania are parties to the VCLT. 

126.By applying this convention to MFN clauses, DOUGLAS I concluded that the titles of 

the articles of the BITs and their structure (preamble, definitions, substantive 

obligations, dispute resolution and final provisions) are an important part of the 

“context” in the treaty for purposes of Article 31 of the VCLT. 151 

127.In the present case, Article 3 of the Euroasia-BIT is regulated together with the 

substantive rights (Articles 2 to 7). It is located after the FET standard (Article 2), 

and prior the expropriation standard (Article 4). Moreover, the dispute resolution 

articles are in an entirely different and later section of the BIT (Articles 8 and 9). 

128.This organizational evidence confirms that the parties to the Euroasia-BIT intended 

the MFN clause only to reach substantive rights, and not to extend to procedural 

mechanics which are treated elsewhere in the relevant BIT. Moreover, the MFN 

clause quoted above speaks of “income”, “investments”, “investment matters” – it is 

silent in respect to any dispute-resolution or procedural detail. It would easily have 

used terms such as “procedure”, “dispute resolution”, or the like – but it did not.  

This too points in the same direction. 

C.  RESPONDENT’S CONSENT CANNOT BE AMENDED THROUGH 

INVOCATION OF THE MFN CLAUSE 

129.Separately, the Tribunal should conclude that RESPONDENT’s consent cannot be 

presumed from a limited MFN clause which does not mention or include the dispute 

resolution clauses. Many cases have explored this issue. RESPONDENT submits that 

the cases limiting the extension of MFN clauses to substantive rights only are the 

more coherent, persuasive and should be followed in this case, although we concede 
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that there are unpersuasive cases that reach the conclusion advocated by Peter 

Explosive here. 

130.In the leading case Wintershall, the tribunal held that the MFN clause could not be 

applied as CLAIMANT invites this Tribunal to do, since it would distort the consent 

of the State on which arbitration depends. The tribunal declared that the ejusdem 

generis principle must be applied in the context of the defendant being a sovereign 

State: 

“Besides, it is a general principle of international law that 
international courts and tribunals can exercise jurisdiction over a State 

only with its consent. The principle is often described as a corollary to 
the sovereignty and independence of the State. A presumed consent is 

not regarded as sufficient, because any restriction upon the 
independence of a State (not agreed to) cannot be presumed by courts 
…”152 

131.The tribunal concluded that the condition precedent of 18-month litigation in local 

courts was an integral part of the State’s offer for arbitration, which should be 

accepted by the investor on the same terms. 153  Therefore, the most reasonable 

criterion to determine the subject-matter, in light of International Law, is the 

narrower one which excludes importing more favorable procedural conditions from 

MFN coverage. 

132.There are, as noted, cases to the contrary, such as Maffezini or Gas Natural in 

which the tribunals allowed the extension of the MFN clause to dispute resolution 

provisions. 154  However, those awards have been contradicted on many 

opportunities. The approach endorsed in Maffezini has been criticized in the Salini 

case on the grounds that an MFN clause cannot be used to neglect the basic 

jurisdictional requirements set forth in the BITs. 155 Cases following such criticism 

of Maffezini include Telenor,156and Berschader.157 

133.Moreover, the Plama tribunal concluded that the reasoning in Gas Natural was 

faulty. The tribunal applied the principle that MFN provisions will only incorporate 
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by reference an arbitration clause from another BIT if the terms of the original BIT 

clearly and unambiguously do so, which plainly is not the case here.158 

134.In Telenor, the tribunal was concerned about the effect of the wide interpretation of 

the MFN clause because it would expose the host State to treaty-shopping by the 

investor among an indeterminable number of treaties. This would permit investors 

effectively to disregard any condition agreed upon in the State’s offer to arbitrate.159 

135.Accordingly, in Tza Yap Shum, the tribunal found that the dispute resolution clause 

contained in the basic treaty should prevail over the general wording of the MFN 

clause as a source for less stringent dispute resolution clauses.160  

136.Furthermore, the Daimler tribunal stated that the existence of arbitral consent must 

be clearly established, either through an express declaration of consent or on the 

basis of acts conclusively establishing such consent. It is not permissible to presume 

a State’s consent by reason of the State’s failure proactively to disavow the 

Tribunal’s jurisdiction. In the scope of International Law, non-consent is the default 

rule; consent is the exception.161 Here, there is no consent expressly given in the 

MFN clause in the Euroasia-BIT to proceed under the lax jurisdictional conditions 

of the Eastasia-BIT. 

137.As the Berschader tribunal concluded, the phrase “all investment matters”, if 

contained in an MFN clause, is insufficiently clear and unambiguous to constitute an 

offer to arbitration. 162 Therefore, it can only be understood to refer to substantive 

matters or material aspects of the treatment granted to investors and not to 

procedural or jurisdictional questions.  

138.In this case, in the Euroasia-BIT invoked by CLAIMANT, the parties choose not to 

include dispute resolution clauses within the scope of the MFN clause. Had the 

contracting States desired to include these clauses, they would have expressly do so. 

For instance, Article 3 of the UK Model BIT which expressly states that the 

treatment provided in the MFN clause shall apply to determinate articles, including 

the dispute resolution clause. 163  There is simply no jurisdiction or consent “by 

implication”, which is what Peter Explosive invites this Tribunal to hold. 
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139.CLAIMANT may support his argument by quoting some BITs that expressly exclude 

the dispute resolution clauses from the MFN clause, such as the Colombian Model 

BIT of 2003. The argument would be that the absence of such exclusion shows an 

intention to include dispute resolution clauses within the reach of the MFN clause. 

However, the Tribunal should bear in mind that these clauses where included in the 

BITs after the Maffezini decision on jurisdiction of 2000. By 2003 this issue had 

been abundantly “flagged” in the investment community so as to compel addressing 

it expressly. This was not the case when the Euroasia-BIT was negotiated and 

concluded. 

140.Indeed, this exclusion has been called “the Maffezini note”. 164  However, the 

Euroasia-BIT was concluded in 1995, well before Maffezini made such exclusions 

necessary. Therefore, the fact that Article 3 of the Euroasia-BIT does not expressly 

exclude the dispute resolution clauses is irrelevant to determine the intention of the 

parties.  

141.For all the above-mentioned reasons, the consent of Euroasia, a sovereign State, 

should not be presumed to exclude the procedural requirements that Peter Explosive 

has chosen to disregard. Article 3 reflects no clear and unambiguous offer to 

arbitrate absent full compliance with procedural pre-requisites. The Tribunal should 

dismiss CLAIMANT’s attempt to invoke the Euroasia-BIT for the independent reason 

that he has failed to comply with the procedural conditions of submitting his claim 

to local courts for a period of 24 months.  

D. CLAIMANT’S INTERPRETATION OF THE MFN CLAUSE 

VIOLATES OCEANIAN PUBLIC POLICY  

142.The Maffezini tribunal stated that an MFN clause cannot be applied to import 

dispute settlement clauses if it affects the host State’s public policy, wholly aside 

from all other arguments above. Accordingly, the beneficiary of the MFN clause 

should not be able thereby to override public policy that the contracting parties 

envisaged as fundamental conditions to their acceptance of the BIT. Thus, the 
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tribunal concluded that scope of the MFN clause should be as narrow as required to 

conform to public policy, even if it appears broader at first sight.165 

143.In this regard, RESPONDENT concluded the Eastasia-BIT on 1 January 1992 and 

three years later, on 1 January 1995, the Euroasia-BIT. 166  The latter requires 

investor resorting to the local courts of Oceania for 24-months before filing the 

request for arbitration, which the earlier treaty does not.167 There is a significant 

difference that shows that for RESPONDENT the waiting period had become a matter 

of paramount importance regarding investments and foreign policy as of 1995.  

144.RESPONDENT is a sovereign State which only agreed in 1995 to arbitrate on the 

condition that Euroasian petitioners resorted to its domestic courts before beginning 

arbitration. The conclusion is that the 24-months litigation requirement is a public 

policy matter of Oceania. For that reason alone, the MFN clause in the later treaty 

cannot be used, on grounds of public policy, to import the conditions to arbitration 

in the earlier one. 

E. FINALLY, CLAIMANT FAILED TO PROVE THE FUTILITY OF THE 

WAITING PERIOD 

145.CLAIMANT may argue that, even if the MFN clause does not import the lax 

conditions of the Eastasia-BIT, the conditions of the Euroasia-BIT may still be 

disregarded because resorting to local courts would have been futile. The only thing 

“futile” here is this argument. It avails Peter Explosive nothing. He still has to prove 

it is more favorable to recourse to arbitration directly, 168  without attempting a 

resolution in the local courts. 

146.According to the Kiliç case, a tribunal cannot waive an investor from complying 

with mandatory prior recourse to a State’s courts unless a clear case has been made 

out, based on sufficient evidence, that any recourse would have been futile or 

unavailable.169 

147.Moreover, the Daimler tribunal ruled that if an investor never even presented the 

case before the local courts, the ultimate outcome is pure speculation and on that 
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basis alone no futility finding may be made. And, in any event, nothing in the 

applicable BIT guaranteed the investor the right to have its claims finally resolved 

within the time frame provided. 170 The point of the waiting period is to afford the 

domestic courts an opportunity to attempt to resolve investment claims before 

arbitration is called upon, not to guarantee a specific time horizon for their final 

resolution.171 

148.In this case, CLAIMANT never attempted filing his case before the Oceanian courts. 

All his futility argumentations are hypothetical on that ground alone.  

149.The record does not provide any precedent in which an investor was refused redress 

in the local courts of Oceania. It just provides that the Oceanian Constitutional 

Tribunal may endorse the executive branch policy. However, the record does not 

show how the ordinary courts rule. In any case, even if some inclination in favor of 

the State could be suspected, the contracting parties in the Euroasia-BIT accepted 

the condition of suing in local courts and waiting for 24-months regardless of any 

suggestion of “partiality”. Peter Explosive never gave local courts a chance to show 

their impartiality or expedition. He cannot arbitrate without doing so first. 

150.Moreover, it is irrelevant to argue that it would take too long for local courts to 

issue a judgment. Article 9 of the Euroasia-BIT does not require that the local courts 

render a final decision, it just requires submitting the case and 24-month period to 

permit the litigation to proceed. 172 It is not an “exhaustion” requirement at all. 

151.Therefore, CLAIMANT failed to prove that resorting to the local courts would have 

been futile. 

152.In sum, the conditions under which RESPONDENT consented to arbitrate are not met. 

Not only CLAIMANT is not a national of Euroasia, but he failed to prove he has a 

protected investment. Moreover, CLAIMANT also failed to fulfill the local litigation 

and waiting period requirement. Consequently, on any of these independent 

grounds, the Tribunal should declare it lacks jurisdiction to resolve the present 

dispute and should dismiss the proceedings. 

 

  

                                                 
170     Daimler, ¶191. 

171     Ibid. 

172     Problem, p.44, Article 9. 



34 
 

 

PART TWO: LACK OF MERITS 

I. OCEANIA  DID  NOT  EXPROPRIATE  CLAIMANT’S  ALLEGED 

INVESTMENT 

153. On the merits, which may be reached only if all the jurisdictional infirmities are 

disregarded, RESPONDENT submits that (A) the challenged measure is not an indirect 

expropriation, and (B) CLAIMANT’s conduct has damaged his investment and therefore 

Oceania is not liable for such self-inflicted harm. 

A. RESPONDENT’S MEASURE WAS NOT TANTAMOUNT TO 

EXPROPRIATION 

154. Indirect expropriation is a deprivation of control and value of the investment.173 

However, not any kind of deprivation or interference in property rights by virtue of 

governments’ acts amounts to an expropriation,174 even when they considerably affect 

the investor’s property.175 

155. Intensity and duration of such deprivation is relevant to whether an expropriation is 

present.176 In LG&E, the arbitral tribunal held that the fluctuation of shares’ value is 

not an indirect expropriation as its effects were not permanent and did not deprive the 

investment of its utility.177 

156. Similarly, in CMS, the tribunal also agreed that the State’s temporary measure was 

not a breach of the expropriation standard. 178  That tribunal also added another 

criterion, used in the Pope & Talbot case regarding substantial deprivation.179 Both 
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cases concluded that if the investor remained the owner of the investment no 

substantial deprivation of the investment amounting to expropriation had occurred.180 

157. In Azurix, the tribunal also agreed with this approach. It stated that even if the 

management of the investment was affected, the investor did not lose ownership 

attributes since it remain in control of its shares and therefore no expropriation 

occurred.181 Moreover, as the tribunal in Generation Ukraine noted, all investments 

entail certain risks.182 Consequently, not even the fact that it becomes worthless after a 

government’s interference constitutes automatically an indirect expropriation.183 

158. The State’s intention is also relevant. Expropriation consists in the taking of property 

in favor of the State or a third party. Indeed, the Sempra tribunal considered that 

determining the intention is relevant, as transfers of property require positive acts.184 

The tribunal in Lauder denied an indirect expropriation claim as it concluded that no 

benefit or appropriation of property by the State or third party took place.185 

159. All these factors should be evaluated as a whole, in the aggregate, and doing so the 

Tribunal will conclude here that there is no expropriation.  

160. Article 4 of the allegedly applicable BIT defines “indirect expropriation” as a 

measure tantamount to expropriation or nationalization in its effects. 186 Therefore, to 

find expropriation the Tribunal should focus on the EO’s effects in light of the 

abovementioned precedents.  

161. Those cases applied here, point to an absence of expropriation. In most of them the 

dispute arose from a State’s measure of general scope, 187 and also in most of them it 

affected the shares of the investor in other companies. 188 Also, the measures were not 

directed at a specific company or individual –they were, as here, regulatory measures 

of general application. Many of them also discussed circumstances contemplated by 

International Law, like state of necessity and situations precluding wrongfulness.189 

                                                 
180    Id.; Pope & Talbot, ¶100. 

181     Azurix, ¶322. 

182     Generation Ukraine, ¶20.30. 

183     Id. 

184     Sempra, ¶283. 

185     Lauder, ¶203. 

186     Id., p.42, Article 4. 

187     CMS, Sempra, LG&E, Philip Morris, Azurix. 

188     Lauder, CMS, Sempra, LG&E. 

189     CMS, Sempra, LG&E. 



36 
 

162. The EO is an act of general applicability, on a non-discriminatory basis, in accordance 

with Oceania’s legal framework and not intended to be permanent.190 RESPONDENT 

may contend that the non-permanent character of the EO should be consider implicit 

as it aims to curtail the support of an invading army so long as the situation in 

Fairyland remained unsettled.  

163. Simply put, the EO was a response in good faith to the Fairyland situation, as 

explained in its preamble. 191  Consequently, even if property rights may have been 

affected, when the Fairyland’s situation arrives to a solution, the measure will cease 

and the conditions previous to the EO will be restored. The effects of the EO in 

CLAIMANT’s particular case were the suspension of his current contracts, the 

restriction to celebrate new ones and the restriction to sell or transfer his shares.192 

From this follows that nothing prevents the investment to be profitable after the EO 

ceases. Therefore, although the value of the assets may have been reduced, its utility 

and value were not destroyed. 

164. Additionally, Oceanian government did not interfere in the ownership and 

management of the investment, which remains with CLAIMANT still and into the 

future. RESPONDENT certainly did not obtain any benefit or property right taken from 

CLAIMANT as a result of the challenged measure. On the contrary, RESPONDENT is also 

bearing the effects of this alleged expropriation, as the measure impairs Oceanian 

economy and commerce. 

165. These circumstances show that CLAIMANT’s allegation is flawed and exaggerated. 

RESPONDENT agrees that the EO affected CLAIMANT’s investment and property rights. 

However, the EO was carefully tailored to the harm sought to be avoided: the 

assistance to the bellicose annexation of Fairyland. No other interference with 

CLAIMANT’s assets was sought or intended and the effects of the measures do not 

amount to an expropriation.  

166. Moreover, the harm done to values can be traced to RB's limited commercial 

strategy, for which CLAIMANT is directly responsible, as explained in the next section. 
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B. ANY DAMAGE TO CLAIMANT’S INVESTMENT WAS CAUSED BY 

HIS OWN CONDUCT 

167. Losses experienced by CLAIMANT were really the consequence of CLAIMANT’s 

business decisions, which implicated the assumption of business risks with clearly 

foreseeable consequences. Thus, RESPONDENT additional submission is that the 

damage is attributable to CLAIMANT’s own conduct and therefore not compensable 

under any circumstances. 

168. In International Law, the contribution to the injury made by the injured party is taken 

into account to define the extent of compensation. 193  This is not only customary 

International Law, but also a general principle of International Law, as it is a principle 

present in most legal orders.194 

169. This principle was also applied in numerous arbitration cases. For instance, in the 

second Occidental case, the arbitral tribunal recognized -and the annulment committee 

confirmed- that the investor’s negligence deprived him of any legitimate expectation 

of not bearing sanctions.195 In that case, the investor failed to communicate to the host 

State the celebration of a transfer of rights to another company. This failure cost the 

plaintiff 25% of its damages and the consequently reduction in its compensation, 

despite a finding of culpable conduct by the State.196 

170. In MTD, the arbitrators held that the high risks adopted unilaterally by the plaintiff 

were a major cause of the damage suffered. They noted that BIT’s protection is not 

insurance against business risk. Thus, the plaintiff should bear the consequences of its 

own actions since it had failed to protect itself. As a result, only a small part of its 

claim was recognized.197 

171. Similarly, in the Olguín case an expropriation claim was dismissed in its entirety. 

The arbitral tribunal noted that Mr. Olguín took imprudent business decisions. As a 

consequence, the arbitrators held it unreasonable for him to seek compensation for the 

losses he suffered due to his making a speculative or imprudent investment. The 

tribunal denied his claim completely.198 
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172. The previously mentioned Generation Ukraine case also endorses this conclusion. In 

that case, the arbitrators stated that even if the plaintiff’s investment was rendered 

worthless, this result was attributable to the investment risks and not to an indirect 

expropriation.199 

173. Taking these relevant precedents into consideration, the facts on the record show that 

CLAIMANT should have foreseen the consequences of his own conduct. He took 

arguably reckless and negligent business decisions in a complex international context 

that resulted in the damage of his investment. Such damage is not compensable. 

174. First, CLAIMANT knew that the invasion of Fairyland was imminent. Fairyland’s 

authorities publicly requested Euroasia to intervene. Moreover, the invasion was 

discussed in the Euroasian Parliament for weeks, and such debate was covered by the 

Euroasian television. 200  Nonetheless, CLAIMANT agreed to provide armament to 

Euroasia for years to come the day before the military invasion occurred.201 

175. In addition, CLAIMANT is also a close friend from the Euroasian Minister of National 

Defense, who provided him with privileged information in the past. 202 The fact that 

CLAIMANT knew or should have known Euroasia’s intentions to annex Fairyland 

cannot be denied. 

176. Second, CLAIMANT also knew or ought to have known that the Oceanian President 

was able to impose sanctions. Indeed, the Oceanian President is authorized to issue 

economic sanctions in case of a threat to the international security by virtue  of the 

IEEPA.203 This law is part of Oceanian legal framework since 1992, six years before 

CLAIMANT acquired the 100% shares of an Oceanian company. Furthermore, the 

preparation of the EO was reported by the media before its entrance in force.204 

177. Third, CLAIMANT also foresaw or ought to have foreseen that Oceania would impose 

sanctions to condemn Fairyland’s invasion and to deprive Euroasia of the means to 

continue its invasion of Eastasia. RESPONDENT along with other States supported 

Eastasia when the illegal invasion occurred. 205  CLAIMANT should have known this 

foreign policy commitment with the maintenance of international peace and security. 
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As a result, it was very likely that RESPONDENT would impose sanctions to avoid 

fostering the invasion of Fairyland.  

178. When the EO was issued it affected RB significantly because it was the exclusive 

Oceanian arms supplier to the invading State. If Peter Explosive chose to tie the 

fortunes of RB to Euroasia only, he surely should have foreseen that his entire 

business was at the mercy of the political decisions Euroasia chose to make, even if 

we do not hold Peter Explosive directly responsible for the invasion (which he may 

well be as he no doubt provided the weapons carried in the invasion). 

179. The special characteristics of CLAIMANT’s business are also relevant. The arms 

industry is not a regular one; States strictly regulate and control production and 

commerce of weapons. 206  In fact, the UN has stated that irresponsible arms trade 

affects regional stability and facilitates human rights violations.207 

180. Even though it is an extremely profitable business, 208  the characteristics of the 

industry lead private investors and financial institutions to implement ethical criteria 

regarding armament related operations.209 CLAIMANT, as an important businessman in 

this sector, should be aware of the political and humanitarian implications of his 

activities, as well as the possibility that his company would be subject to scrutiny by 

his host State, Oceania.  

181. Despite all these circumstances, the record shows no attempt by CLAIMANT to avoid 

the risks of contributing through an Oceanian company to a military invasion against 

Eastasia. On the contrary, CLAIMANT’s reaction -maybe driven by the profits involved- 

was to double the stakes and sign a six-year extension of his weapons contract with 

the invading country, at his own risk, on the eve of an armed conflict that alarmed the 

international community. 

182. CLAIMANT’s decisions show him to be reckless and highly irresponsible. It implied 

not only a risk to his investment but also a direct contribution to a military invasion 

with unknown consequences. His commercial policies and his almost exclusive 

reliance on the Euroasian state for the output of RB is likewise entirely his own 

choice. 
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183. Conclusively, the Tribunal should find that CLAIMANT took deliberate (possibly 

negligent and irresponsible) business decision that underlies the losses he suffered 

when his customer invaded Eastasia. CLAIMANT accepted the foreseeable risk of 

bearing RESPONDENT’s sanctions, and the financial effect of those sanctions on RB is 

entirely the consequence of Peter Explosive’s commercial choices, entirely aside from 

the ethical or International Law concerns involved. 

184. Therefore, if any harm came to CLAIMANT’s investment, it is attributable to his own 

commercial choices or wrongdoing and not to RESPONDENT’s lawful measure in 

response of a threat to international peace and security. Consequently, no 

expropriation or compensation should be recognized. 
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II. ALTERNATIVLY, THE EO IS A NON-PRECULED MEASURE UNTER 

ARTICLE 10 OF THE EUROASIA-BIT 

185. In the event the Tribunal still considers that RESPONDENT’s measure may have 

caused any breach of the Euroasia-BIT, the Tribunal should conclude that the EO is 

not precluded under the treaty by virtue of Article 10, which provides as follow: 

 “Article 10 Essential Security Interest: Nothing in this Agreement 
shall be construed to prevent either Contracting Party from taking 

measures to fulfill its obligations with respect to the maintenance of 
international peace or security.” 210 

 

186. Consequently, the Tribunal is invited to find that (A) it is unnecessary to call on 

customary International Law to excuse the effects of the EO. RESPONDENT also 

submits (B) that it has a wide discretion to invoke Article 10 even if it is not self-

judging, and (C) that the EO falls within the scope of Article 10 since the Fairyland 

situation constitutes a threat to international peace and security. As a result, the effects 

of the EO are not covered or compensable under the Euroasia-BIT. 

A. CUSTOMARY INTERNATIONAL LAW IS UNCALLED IN THE 

PRESENT DISPUTE TO DETERMINE RESPONDENT’S LIABILITY  

187. Since the alleged applicable BIT contains a NPM clause, this should be the bas is to 

determine if a breach of the treaty occurred and, therefore, if RESPONDENT is liable to 

compensate. Applying customary International Law would be both uncalled for and 

unnecessary. 

188. The NPM clause prevents liability regarding other treaty’s provisions when certain 

circumstances are met.211 In the Oil Platforms case, the ICJ characterized the NPM 

clause as a threshold requirement: if the NPM clause applies, the rest of the treaty’s 

provisions do not and consequently no breach occurs.212 

189. This was also the approach followed by arbitral tribunals in several investment cases 

when deciding to interpret BIT’s NPM clauses. 213 In line with this interpretation, the 
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Continental tribunal held that when the NPM operates, an investor cannot succeed 

claiming responsibility or damages since the State would not be acting aga inst the 

BIT’s obligations.214 

190. Instead, customary International Law offers a series of conditions that should be 

present only when a State commits a wrongful act, for instance, the state of necessity, 

distress or self-defense. 215  Tribunals consider ARS as representative of these 

International Law rules.216 As the committee in the CMS Annulment Decision noticed, 

the NPM clause operates in a positive way (pursuing a certain objective precludes 

liability) while the ARS are drafted in a negative way (if a State does not meet certain 

conditions when a wrongful act occurs it will be liable). 217 The latter are secondary 

rules applicable only in case liability is determined and NPM clauses are primary rules 

that determine the existence of liability in the first place.218 

191. Accordingly, since the BIT contains a NPM clause in Article 10, customary 

International Law would only be applicable if that article’s objectives are not met and 

a breach of the BIT occurs. As detailed below in (B) and (C), by virtue of Article 10 

the Euroasia-BIT, no breach of it has occurred. 

B. RESPONDENT HAS WIDE DISCRETION TO INVOKE ARTICLE 10 

192.The circumstances in which RESPONDENT can rely on Article 10 are broad, and the 

degree in which the Tribunal should examine them is narrow. 

193.To reach this conclusion, the Tribunal should interpret the wording of the article in 

accordance with the relevant principles of the VCLT.219  A NPM clause could be 

explicitly self-judging when the treaty allows the State to apply the measures “which 

it considers necessary to” pursue certain permitted objective.220   

194.When a similar wording is absent, tribunals have followed different criteria. The 

Enron and CMS tribunals, for instance, analyzed the US-Argentina BIT, which 

states that the measure adopted should be “necessary” 221  to fulfill the invoked 
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objective. The arbitrators decided to evaluate the circumstances under the conditions 

of the state of necessity provided in the ARS, and dispensed the BIT as a source of 

guidance. This approach led to the annulment of the award, as committees pointed 

out. 222  Furthermore, in LG&E, the tribunal considered that since the applicable 

NPM clause was not expressly self- judging it left not room for discretion in its 

invocation at all.223 

195.On the other hand, the Continental tribunal followed an intermediate reasoning that 

RESPONDENT endorses. Even assuming that the NPM clause of the US-Argentina 

BIT was not self-judging, the tribunal conceded the State a wide margin of 

discretion to invoke its provisions in good faith since the phrase “essential security 

interest” covers a wide variety of circumstances.224  

196.As also stated in Part I.III.C, the contracting State’s consent plays a major role in 

interpreting a treaty provision.225 As the PCIJ stated in the Lotus case, restrictions 

upon States’ sovereignty cannot be presumed.226 Therefore, when a NPM clause is 

not explicitly self- judging it cannot be automatically interpreted as providing strict 

limitations to a contracting State to invoke it, or enabling a broad and exigent 

arbitral or judicial review. 

197.In this case, Article 10 of the Euroasia-BIT’s wording is not expressly self-judging. 

Nevertheless, it does not impose strict conditions to invoke it either. Additionally, 

following Continental’s reasoning, a wide margin of discretion should be 

recognized in resorting to an NPM measure to allow the State to meet essential 

security interest and contribute to international peace and security obligations, as 

they may arise in a wide variety of circumstances.  
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C. THE EO FALLS WITHIN ARTICLE 10 SINCE THE FAIRYLAND 

SITUATION AFFECTS INTERNATIONAL PEACE AND SECURITY 

AND OCEANIA’S SECURITY INTEREST 

198.The EO issued in response of the unlawful invasion of Fairyland is clearly within 

the scope of Article 10’s conditions, and thus, does not constitute a breach of the 

BIT, whatever may have been its financial consequences to Peter Explosive. 

199.Article 10 allows Oceania to pursue its essential security interest and the fulfillment 

of its obligations regarding international peace and security without triggering the 

Euroasia-BIT or incurring liability to anyone thereunder. Regarding the first 

objective, the ICJ has held that an essential security interest not only involves 

military threats to States. In the mentioned Oil Platforms case it also included wide 

strategic economic interests as “reasonably security interests”.227 

200.Several investment cases consider economic crises as threats to State’s essential 

security.228 The Continental case, in particular, found reasonable to consider that 

essential security interests may include geopolitical or strategic concerns.229 

201.In fact, the tribunal interpreted this provision in a manner especially applicable to 

the facts of this dispute. It contended, in words equally applicable here, that by using 

the phrase “essential security interest” present in the US-Argentina BIT: 

“…the U.S. [may have] intended to protect first of all its own security 
interests in the light of geopolitical, strategic and defense concerns, 
typical of a world power, so as to be able to reserve the right to freeze 

assets of foreigners in the U.S. and to resort to unilateral economic 
sanctions that may conflict with its BIT obligations.”230 

202.Additionally, Article 10’s second objective, the maintenance of international peace 

and security, is frequently included in BITs and its meaning is usually 

uncontested. 231  This phrase allows pursuing obligations arising from the UN 

Charter. Several rules of the Charter, like the prohibition of the use of force or 

respect to State’s territorial integrity, are considered to be also jus cogens rules with 

erga omnes effects.232 This implies that violating them affects not only the injured 

                                                 
227    Oil Platforms, ¶73. 

228    CMS, LG&E, Enron, SAUR, Sempra, Azurix. 

229    Continental, ¶181. 

230     Ibid. 

231      BURKE-WHITE & VON STADEN, p.355; USA-Argentina BIT, Protocol, Article 6. 

232     UN Charter, Chapter VI, Article 33. 



45 
 

State, Eastasia here, but concerns the international community as a whole, and 

therefore, all States are entitled to take measures in response.233 

203.In this regard, military interventions are strictly limited by UNSC’s determinations, 

and Oceania does not argue for military retaliation on its own side. 234 However, both 

customary International Law and relevant precedents recognize the basic but 

imperative obligation of all States not to collaborate with an internationally 

wrongful act and to take measures to render an aggressor less able to act in violation 

of International Law. 

204.This obligation is acknowledged in Article 16 of the ARS, reflecting customary 

International Law and also confirmed by the ICJ. In the Namibia advisory opinion, 

the Court declared that all States were obliged to render no assistance to the State 

performing an illegal occupation, including avoiding economic relations in regard of 

the occupation. 235  Moreover, in Construction of a Wall the Court upheld this 

obligation even when the UNSC failed to address the occupation.236 

205.The facts in the present dispute undoubtedly show that Euroasia’s illegal invasion 

of Fairyland created an obligation for RESPONDENT and that the EO was a proper 

response to that situation. 

206.On 1 March 2014, with the excuse of a referendum declared illegal by Eastasia,237 

Euroasian military forces crossed the Eastasian boundary and declared the 

annexation of the entire Fairyland region on 23 March 2014.238 

207.RESPONDENT legitimately regarded this as a situation that extremely impaired 

Eastasia, constituting an unusual threat to Oceania’s foreign security. 239  The 

invasion constituted also a self-evident violation of several UN Charter’s core 

principles and jus cogens rules. 240  Namely, the prohibition of use of force, the 

obligation to settle disputes by peaceful means and the respect of territorial integrity, 

as detailed in Part I I.A.2. It is unquestionable that both Oceania’s security interest 

and international peace and security were in serious jeopardy. 
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208.In response to these events, on 1 May 2014, RESPONDENT issued an EO blocking 

the property of persons collaborating with the illegal invasion.241 The international 

community as a whole reacted. Several States shared RESPONDENT’s concern and 

adopted economic measures which were similar to RESPONDENT’s EO.242 

209.As previously explained the EO suspended contracts and froze assets of persons in 

Oceania collaborating in key sectors of Euroasia’s economy like arms trade, among 

others.243 The intensity of this measure was necessary to be effective. A simple arms 

embargo, for instance, would not have had the same effect as triangulation of the 

transactions would still be possible. 

210.As detailed above in Part II.I.B, for CLAIMANT it was particularly foreseeable that 

the EO would reach him and his company as a result of his previous decision to 

collaborate with Euroasia’s military forces. He provided the weapons used in the 

invasion and even renewed an arms supply contract as the invasion was 

imminent.244  

211.The Tribunal should conclude that the EO was a reasonable response to the 

Fairyland’s situation. As it has been explained, Oceania attempted to fulfill 

obligations regarding international peace and security and RESPONDENT’S foreign 

security policy. Consequently, the objectives set out in the Article 10 of the 

Euroasia-BIT were met and, therefore, the EO is a NPM under the very BIT invoked 

here. RESPONDENT avoided any breach of the Euroasia-BIT and CLAIMANT is not 

entitled to any compensation on this ground alone. 
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PRAYER FOR RELIEF 

212. For the above-mentioned reasons, RESPONDENT respectfully requests the Tribunal: 

Issue and Award finding that it lacks jurisdiction as: 

 CLAIMANT is not a national of Euroasia; and separately and independently,  

 He does not have a protected investment under any BIT; and separately and 

independently,   

 He failed to comply with the waiting period requirement. 

If the Arbitral Tribunal concludes that it has jurisdiction, this Tribunal should issue 

an Award: 

 Declaring that RESPONDENT observed every obligation under the Euroasia-BIT 

and that no compensation is due; and  

 Declaring CLAIMANT liable to pay the costs, expenses and counsel fees incurred 

by RESPONDENT in these proceedings and awarding RESPONDENT such costs, 

expenses, and fees.  

 

Counsel for RESPONDENT 

Team Fabela 

 

 

 

 

 

 

 

 

 


