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STATEMENT OF FACTS 

A. Parties and the BITs 

1. Peter Explosive (“Claimant”) is a 100% shareholder of RBL, a company located 

in the territory of Oceania (“Respondent”).1  On 01 Jan 1992, Oceania concluded the 

EAS BIT with Eastasia, the claimant’s home state, which came into force on 01 Apr 

1993. It subsequently concluded the EUR BIT with Euroasia on 01 Jan 1995, a State 

whose nationality the claimant now wrongfully claims to possess. The latter BIT came 

into force on 23 Oct 1995.2 

2. Oceania, Euroasia and Eastasia are all members of the UN and WTO and are 

parties to VCLT, VCST and UNCAC.3 

B. The Investment in Oceania 

3. In February 1998, Peter Explosive acquired 100% shares in a decrepit arms 

production company RBL that had lost its Environmental License, a pre-requisite for its 

operation. He soon after became its president and its sole board member.4 

C.  Subsidy and Environment License 

4. Prior to grant of an Environment License by the NEA, RBL’s arms production 

facility was required to comply mandatorily with the environmental standards set by 

Oceania’s Environment Act, 1996. Moreover, commencement of production without a 

prior license was prohibited.5 The claimant lacked the resources to fully comply and 

requested for a subsidy from the Ministry of Environment. The request was rejected on 

03 Aug 1998 with no prospect of a re-application for another 6 years.6 

5. Meanwhile, despite being fully aware of the mandatory rules, the Claimant met 

the President of NEA in private and soon after had a license granted to RBL on 23 July 

1998,in flagrant violation of NEA’s procedure.7 

D. Defence Contract 

6. Even after having secured a license unlawfully, the Claimant lacked the 

financial resources to commence production. Thus he turned to a long-time friend, John 

                                                
1 Facts, ¶2. 
2 Facts, ¶1, PO3, ¶13. 
3 PO2, ¶8; PO3, ¶3. 
4 Facts, ¶2. 
5 Facts, ¶4; PO2, ¶1. 
6 Facts, ¶7; PO2, ¶1. 
7 Facts, ¶6. 
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Defenceless who was the Defence Minister of Euroasia, and concluded a contract for 

the arms production for a 15-year period, effective as of 01 Jan 1999.8 The production 

commenced only upon receipt of advance payment from Euroasia on 01 Feb 1999.9 

Subsequently the claimant obtained several contracts for arms production.10 

7. RBL went onto become a large and profitable company but complied with the 

requirements of EA, 1996 only on 01 Jan 2014, 15 years after commencement of 

production.11 Furthermore, PE concluded a contract with Euroasia for another six years, 

on 28 Feb 2014, right during the international upheaval over Fairyland.12 

E. Referendum, Annexation and Nationality 

8. Fairyland has undisputedly been a part of Eastasia for almost a period of 100 

years with no record of any discrimination or dominance by Eastasia on its residents.13 

Despite this, the local authorities of Fairyland held a referendum on 01 Nov 2013 to 

secede from Eastasia in which the majority voted in the affirmative. Eastasia summarily 

rejected this as unlawful and without legal effect.14 

9. On 23 Jan 2014, fairyland’s authorities requested an intervention from Euroasia 

in violation of Eastasia’s sovereignty. After televised deliberations over the issue, 

Euroasian forces annexed Fairyland and on 23 Mar 2014 incorporated it into its 

territory.15 

10. That very day, PE who was an Eastasian National since birth and whose family 

for two generations had been Eastasian, was conferred Euroasian nationality in violation 

of International Law. Moreover, the claimant’s continued status as an Eastasian 

invalidated his Euroasian Nationality under its laws.16 

F. The Executive Order 

11. On 01 May 2014, in response to Euroasia’s use of force in annexing fairyland, 

Oceania broke off diplomatic relations with Euroasia and, its President issued an EO to 

block the property and interests in property of persons engaged in key sectors of the 

Euroasian economy, including arms-production. This was in compliance with IEEPA, 

1992 and its obligation to maintain International Peace and Security, in particular to 
                                                
8 Facts, ¶¶10-11. 
9 Facts, ¶¶8-9. 
10 Request, R-4, ¶4. 
11 Facts, ¶¶12-13.  
12 Facts, ¶14-15; PO2, ¶3.  
13 PO3, ¶9.  
14 Facts, ¶14; PO2, ¶2. 
15 Facts, ¶14; PO2, ¶3. 
16 PO 2, ¶4; PO3, ¶2. 
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effect cessation of peremptory norm violation by Euroasia and its abettors. Such 

measures were also taken by other countries.17 

12. The EO affected RBL solely due its continuous supply of arms to Euroasia but 

still did not affect PE’s ownership or control of RBL. Moreover, the Claimant possessed 

the right to challenge the EO via a reconsideration proceeding or to have it set aside on 

grounds of unconstitutionality, neither of which was exercised.18  Any inability to sell 

his shares in the company or conduct of business was temporary that would cease upon 

his non-involvement in the Euroasian Economy.19 

G. Corruption charges 

13. In 2013, upon an anonymous tip, NEA officials were investigated for corruption 

in the issuance of environment licenses. On 21 Nov 2013, the NEA President was 

formally charged and was subsequently convicted successfully on 01 Feb 2015.20  Upon 

conclusion of a non-prosecution agreement, the convicted NEA President named PE as 

one of the bribe payers.21 This led to PE being officially charged for criminality on 23 

Jun 2015.22 

  

                                                
17 Response, R-16, ¶2; PO 2, ¶6; PO3, ¶11. 
18 PO3, ¶¶5-6.  
19 Facts, ¶17; Exhibit C2, R-52; PO2, ¶9. 
20 Facts, ¶¶18-19. 
21 PO2, ¶5. 
22 Facts, ¶19; PO2, ¶5. 



 4 

SUMMARY OF ARGUMENTS 

14. This tribunal does not have the jurisdiction to adjudicate the dispute between 

Peter Explosive and the Republic of Oceania for the following reasons:  

i) Euroasia unlawfully annexed the territory of Fairyland and thus neither the 

EUR BIT, nor the Citizenship Act can be applied to the territory of 

Fairyland, or the Claimant.  

ii) The Claimant has not complied with the mandatory pre-arbitral steps 

specified in Art. 9 of the EUR BIT and cannot invoke Art. 8 of the EAS BIT 

via the MFN Clause in the EUR BIT. 

iii) This dispute is inadmissible because the Claimants investment is tainted with 

corruption and he has come to this forum with unclean hands. 

15. Even if this tribunal finds jurisdiction, the Claimant’s investment has not been 

expropriated as the EO is measure within the purview of the State’s police powers. 

Moreover there has been no substantial deprivation of his interests. In any case, the EO 

was a valid Countermeasure in pursuance of its obligation to maintain international 

peace and security and thus falls under the exception of Art. 10 of the EUR BIT.  

16. Lastly, the Claimant contributed to his own damages and in any case failed in 

his duty to mitigate damages. This Tribunal should therefore dismiss the Claimants 

allegations and award costs to the Respondent.  
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ARGUMENTS 

PART I: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION AND THE 

CLAIMS ARE INADMISSIBLE 

17. At the outset, the Respondent submits that the tribunal does not have jurisdiction 

as the EUR BIT is not applicable in the present case. Without prejudice, the Respondent 

will further assist the tribunal in concluding that it lacks jurisdiction on account of the 

following, (A) that the Claimant is not a qualified investor under the EUR BIT as he 

continues to remain an Eastasian national, (B) the claims should fail due to non-

compliance of the pre-arbitral steps (C) the MFN Clause cannot be invoked to 

circumvent the pre-arbitral steps and (D) that claimant’s breach of the clean hands 

doctrine renders his claims inadmissible. 

A. The Claimant is not a qualified investor under the EUR BIT 

18. Respondent submits that the claimant is not a qualified investor as (a) there is no 

valid succession of the EUR BIT to the region of Fairyland (b) the Claimant has failed 

to satisfy the nationality requirements under Art 1.2 and (c) the Claimant does not have 

a real and effective link with Euroasia. 

1. EUR BIT is not applicable to the region of Fairyland 

19. The Tribunal may be concerned as to any adjudicatory limits on delving into 

legality of issues concerning parties not present in the current proceeding, on account of 

the Monetary Gold23 principle. It is our submission, that such a concern would be a 

unfounded in the present case. For the principle to apply, there are two conditions (a) 

first that the legal interests of the State(s) not present will be affected by the decision, 

and (b) such legal interests form the “very subject matter” of the decision, and not of its 

judicial reasoning, argument or deliberation.24 The legality of secession in the dispute is 

                                                
23 Monetary Gold. 
24 Alexander Orakhelashvili, The Competence of the ICJ and the Doctrine of the Indispensable Party: 
from Monetary Gold to East Timor and Beyond, 2 JIDS 373-392 (2011). 
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not the very subject matter but is instead the judicial reasoning for ascertaining whether 

the EUR BIT succeeds to Fairyland – an issue central to the Tribunal’s jurisdiction.25 

20. Arbitration is a form of private dispute settlement and does not have a direct, 

final and binding effect on legal interests of Euroasia or Eastasia. Mere impact on the 

rights and interests of an absent State does not prevent the Tribunal from adjudicating 

the dispute.26 Now the Tribunal must focus on the legality of the secession. Art 15 

VCST governs treaty succession on transfer of territory from one State to another. This 

rule is subject to Art 6 VCST that limits the application of Art 15 to only those effects 

of succession that occur in conformity with international law, especially principles in 

the UN Charter. 

a) The Referendum was unlawful and had no legal effect 

21. The authorities of Fairyland conducted a referendum on 1 Nov 2013. But it was 

unlawful. The Eastasian Constitution allows Fairyland to conduct referendums only on 

matters within its “exclusive competence.”27 A secession of territory from a State is a 

question fundamental to a State’s constitution. Secession is not a matter within the 

exclusive competence of the local authorities Fairyland since the foreign relations of 

States are generally ascribed to the central government. Only an all Eastasia referendum 

would reflect competence for a question of secession similar to the 1962 referendum 

held throughout the territory of France on the secession of Algeria.28  Thus, the 

referendum held was unlawful and unconstitutional. This was indeed held to be so by 

Eastasia and thus had no effect on the shape of its territory.29 Consequently the 

referendum had no legal effect with regards to Euroasia. 

22. Although International law per se does not regulate referendums, standards have 

been proposed on how to conduct referendums. One of these is the Venice 

Commission’s ‘Code of Good Practice on Referendums.’30 It requires referendums to be 

conducted by impartial commissions, observed by national and international observers. 

In the present instance, these standards were not met, with any neutral observers present 

thus pointing once again to its unlawful nature. 
                                                
25 Sanum, ¶ 205. 
26 Orakhelashvili. 
27 PO2, ¶2. 
28 MPEIL – Yves Beigbeder (June 2011). 
29 Facts, ¶ 14. 
30 Venice Commission, Code of Good Practice on Referendums, CDL-AD(2007)008rev. 
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23. Moreover the unilateral declaration of independence by fairyland has no basis 

even in State Practice. In 1965, Southern Rhodesia, a British colony with great 

autonomy and a limited international personality that issued a Unilateral Declaration of 

Independence (UDI) was not recognised by any State. The UNSC passed Res. 217 to 

not recognize such ‘usurpation of power.’ and the imposed sanctions to ensure non-

recognition of the State. Even the annexation of Baltic States (Estonia, Latvia and 

Lithuania) by Soviet that were acquired by threat of force and an act of aggression.31 

was never generally recognized, while the three states were also not treated as 

independent or existing in any real sense. 

b) No case for intervention by invitation 

24. The Fairyland’s authorities invitation to Euroasia was contrary to International 

Law. Military intervention by foreign troops is permitted, strictly in the setting of an 

internal armed conflict and only upon the invitation of the government of the State 

concerned.32 In the present case, there was no armed conflict, internal or external and 

thus there was no cause for any intervention. The invitation, in any case, must be by the 

competent authority, i.e. Eastasia and not the local authorities of a region. This is in 

consonance with the UN Charter principle of non-intervention. The ICJ in the 

Nicaragua case33 observed that if intervention were allowed, even by the ‘opposition’ 

then nothing would remain of the principle of non-intervention. 

c) The annexation of Fairyland by use of force is illegal 

25. The Friendly Relations Declaration34 encapsulates the jus cogens norm that all 

States shall refrain from [threat of] use of force against the “territorial integrity” or 

“political independence” of any State. Thus, coupled together it becomes “synonymous 

with territorial inviolability.35” A territory shall not be the object of military occupation 

or acquisition resulting from use of force.36 The use of armed forces by Euroasia in its 

annexation of Fairyland clearly violates this obligation of territorial inviolability. 

Moreover, the act of Euroasia constitutes an “aggression” as defined in UNGA Res. 

                                                
31 MPEIL, Rainer Hofmann (2013). 
32 Georg Nolte, ‘Intervention by invitation,’ MPEPIL. 
33 Nicaragua case, ¶ 246.  
34 G.A. Res. 2625 (XXV), U.N. Doc A/RES/2625(XXV) (24 Oct 1970) 
35 H. Lauterpacht, ‘Oppenheim’s International Law,’ Vol. II, 7th Edition, 1952. 
36 G.A. Res. 2625 (XXV). 
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3314.37 Euroasia has used armed force against the “sovereignty, territorial integrity or 

political independence” of Eastasia, a clear violation of Art. 2 (4) of the UN Charter.  

There is also an obligation not to recognise such territorial acquisitions. 

26. The other inviolable norm of the Declaration is the principle of self-

determination of peoples. However, this is circumscribed by the disallowance of any 

action “which would dismember or impair… the territorial integrity or political unity of 

sovereign and independent States,” Thus the norm is in effect a reference to an 

inalienable right to internal self-determination. 

27. From the above, it can be said, International Law recognises only secession of 

two kinds, consensual or remedial. Consensual is where the parent state consents for a 

region to secede while remedial refers to secession to overcome colonial dominance or 

gross human rights violations such as in the cases of Palestine and South Africa.38 The 

Canadian Supreme Court has held to this effect in finding that International Law 

requires the right to self-determination to be exercised by peoples “within the 

framework of existing sovereign states and consistently with the maintenance of the 

territorial integrity of those states”39. It further states that such a right to be exercised 

only “where a people is subject to alien subjugation, domination or exploitation outside 

a colonial context”40 and “when a people is blocked from the meaningful exercise of its 

right to self-determination internally.”41 

28. None of the above parameters are met in the case of Fairyland. Its people have 

not been subject to colonial dominance or any gross abuse of rights. It is evident that the 

Eastasian Constitutional framework provides sufficient autonomy to Fairyland for it to 

exercise any internal self-determination.42 Therefore, external self-determination is 

conditional, allowing secession only as an ultima ratio in exceptional circumstances 

when internal self-determination has no chance of realization.43 

                                                
37 G.A. Res. 3314 (XXIX), U.N. Doc. A/RES/3314 (XXIX) (14 Dec 1974) 
38 G.A. Res. 1514 (XV), U.N. Doc. A/RES/1514(XV). (14 Dec 1960) 
39 Re Quebec ¶ 122.  
40 Ibid, ¶ 133. 
41 Ibid, ¶ 134. 
42 PO2, ¶ 2. 
43  C. Marxsen, The Crimea Crisis – An International Law Perspective, Heidelberg Journal of 
International Law, 74/2, 2014, 367-391. 
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d) No abandonment of territorial sovereignty or rights 

29. There is no case of transfer of title by “adverse possession”. While a failure to 

maintain a minimum degree of sovereignty may be regarded as an abandonment of 

title,44 the State with title is only required to show that there has been no “tacit 

abandonment of its right” or “acquiescence in the rival claim.” Moreover, adverse 

possession requires sufficient passage of time with passivity and inaction of the original 

sovereign.45. In the present case, there has been no tacit abandonment over a period of 

time. Eastasia’s pronouncements on the illegality of the referendum and annexation are 

sufficient proof of the same and its inability to protect Fairyland cannot be construed as 

an abandonment of its title or sovereignty over the region.46 

e) The effective control doctrine does not apply 

30. Furthermore, the extra-territorial application of treaties on the notion of 

“effective control” of a territory by a State are recognised only in the context of human 

rights violations under ECHR and the 1949 Geneva Conventions, due to the specific 

language and nature of those conventions.47 Thus the “effective control” doctrine cannot 

be imported into lex specialis such as the present BIT that has a clearly defined 

territorial scope under Art. 1(3).  

2. Conferment  of nationality by Euroasia is contrary to international law 

31. Randelzhofer states48 that “the transfer of territory does not cause an automatic 

change of nationality,” but the successor State has the right to confer its nationality on 

the population in the transferred territory, “under the condition that the acquisition of 

territory is lawful”. Also, Art. 3 of the Draft Articles on Nationality of Natural Persons 

in relation to the Succession of States requires the succession to be in conformity with 

international law. Thus in the present case, the conferral of nationality by Euroasia on 

PE due to the illegal annexation is void and must not be recognised. Moreover the 

amendment of Euroasia’s Citizenship Act enabling such a conferment to residents of 

Fairyland came into effect prior to the acquisition of the territory of fairyland.49 Thus 

                                                
44 Jennings, p. 30. 
45 Ibid. 
46 Facts ¶ 14. 
47 Loziduou v. Turkey, ECHR (23 February 1995), ¶ 78. 
48 A Randelzhofer,  “Nationality”, in R. Bernhardt (ed.) Encyclopaedia of Public International Law, 8 
Amsterdam, 416–424 (1985) 
49 PO3, ¶ 8. 
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conferment of Euroasian nationality on PE by extraterritorial application of its 

Citizenship Act is another ground on which the recognition must be denied. 

3. Alternatively, the conferment is not in compliance with Euroasian law 

32. The passport and identity card submitted by the Claimant is only prima facie 

evidence of his nationality. But when the nationality of the Claimant is challenged, the 

tribunal is competent to rule on that challenge based on the law and facts as to whether 

the Claimant was a national of the State in question.50  

33. The Citizenship Act of Euroasia was amended to allow Fairyland residents to 

apply for Euroasian citizenship. However, more importantly, the Act does not allow 

Euroasian nationals to possess dual nationality.51 After the amendment on 1 Mar 2014, 

the Claimant had applied for Euroasian citizenship. On 2 March 2014, he had sent an 

electronic e-mail to the President of Eastasia in which he declared the renunciation of 

his Eastasian citizenship. This did not comply with the described formal requirements 

of the Eastasian Citizenship Law. An Eastasian citizen, wishing to renounce his or her 

citizenship, must submit a renunciation on the legally prescribed form. The renunciation 

becomes effective only upon the acknowledgement of the President of the Republic of 

Eastasia.52 Due to non-compliance with the required procedure, the renunciation was 

not acknowledged by Eastasia thus continues to remain an Eastasian national. 

34. Therefore the grant of nationality to PE by Euroasia on 23 Mar 2014, while he 

remained an Eastasian national is in violation of the no dual nationality rule of its own 

law. Therefore the claimant is not a national of Euroasia in accordance with its law as 

required by Art. 1(2)(a) of EUR BIT. This does not render him without any remedy to 

pursue any claim of alleged breach by the Respondent, as he is eligible to seek recourse 

to arbitration under the EAS BIT. 

4. The Claimant does not have a real and effective link with Euroasia 

35. It is clear that the Claimant in reality is only an Eastasian national. But if the 

tribunal remains unswayed by the submissions thus far and concludes that he is a 

                                                
50 Soufraki, ¶ 55. 
51 PO2, ¶ 4. 
52 PO3, ¶ 2. 
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national under  both Euroasian and Eastasian nationality laws, then the genuine link test 

must be applied. 

36. The genuine link test, a general principle was proposed in the Nottebohm case. It 

stated that “nationality is a legal bond having as its basis a social fact of attachment, a 

genuine connection of existence, interests and sentiments, together with the existence of 

reciprocal rights and duties.” This is a general principle governing nationality in 

international law. 

37. The Claimant might submit this test is limited to cases of diplomatic protection 

and even in that, the ILC while drafting its Articles on Diplomatic Protection 

disregarded this requirement. This is not entirely true as Art. 7 of the same requires that 

for a person also having the nationality of the second State, considers nationality of the 

former state as “predominant.”53 The Claimant might cite Champion Trading, Olguin, 

Soufraki, Siag in support of the proposition that the principle is not applicable to 

investment arbitration. However, these cases were governed by the Art 25 (2),ICSID 

Convention and were cases where the Claimants also allegedly possessed nationality of 

the host State. This formed a ‘clearly stated exception’ to the application of the 

principle.54 

38. Thus the tribunal must apply the genuine-link test that is a general principle of 

international law to the present case (expressly authorised under Art. 9(7) of EUR 

BIT). 55  The “effective” nationality of the individual would govern the present 

arbitration. 

39. The Claimant in the present case had acquired Euroasian nationality in 

exceptional circumstances where his “residence” in Fairyland allowed him to acquire 

Euroasian nationality, without requiring residence or blood connections or any other 

requirement.56 It is clear that the Claimant has no real or effective links with Euroasia. 

Since the Peace Treaty of 1918, to which Euroasia had also assented, the residents of 

Fairyland have always been Eastasian nationals. 57  Likewise PE’s grandparents 

                                                
53 Art 7 Draft Articles on Diplomatic Protection. 
54 Champion Trading p. 16. 
55  R. Dolzer and M. Stevens, Bilateral Investment Treaties (Martinus Nijhoff Publishers, The 
Hague/Boston/London, 1995). 
56 PO2, ¶ 4. 
57 PO3, ¶ 9. 
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voluntarily became naturalised Eastasians in 1918. Subsequently his parents were born 

on the territory of Eastasia and remained Eastasian nationals until their deaths.58 The 

Claimant himself was an Eastasian national by birth and remained so at the time of 

making his investment in Oceania. Thus it is clear that the Claimant real and effective 

nationality is that of Eastasia and there is no such link either by jus soli or jus sanguine 

to Euroasia. Therefore the tribunal must not afford protection to the claimant under the 

EUR BIT. 

B. The Claimant has failed to comply with the pre-arbitral steps in Art. 9 

of the EUR BIT 

40. Consent is the cornerstone of arbitration and the BIT reflects the pre-conditions 

to parties’ consent to Arbitrate. Art. 9 of the EUR BIT acts as a standing offer to 

arbitrate disputes subject to the fulfilment of certain conditions: (i) an attempt to 

amicably settle the dispute for six months; (ii) If after six months, the dispute persists, 

to submit it to the relevant courts; and, (iii) Where, after twenty four months if the 

dispute persists, only then to submit it to arbitration and to end all proceedings in local 

courts. Consequently, Art.9 reflects the clear intent of parties on the conditions to 

invoke arbitration (1); and, Sec. 9 of the EO has not rendered its requirements futile (2). 

1. Art. 9 reflects the clear intent of the parties. 

41. The pre-arbitral steps in Art. 9 are not only procedural pre-requisites but act as 

jurisdictional preconditions. They cannot be dismissed merely on account of the use of 

the term ‘may’ as opposed to the more affirmative term ‘shall.’ The use of may 

connotes an option – i.e. the claimant may, if he wishes, submit the dispute to local 

courts and only if the dispute persists beyond twenty four months may it be submitted 

for arbitration. It gives the party to a dispute the option of continuing domestic 

proceedings instead of seeking recourse to arbitration rather than an automatic 

termination when twenty-four months have been exceeded. But the phrasing of Art. 9 is 

clear, in that it requires the fulfilment of the pre-condition before seeking arbitration.  

 

42. Art. 9 is almost identical the dispute settlement clause discussed in Impreglio in 

terms of the use of ‘may,’ ‘shall’ and ‘where.’ The tribunal found that the use of ‘may’ 

                                                
58 Ibid. 
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does not indicate the lack of a precise will and that the eighteen month waiting period 

was a mandatory pre-requisite.59 Any contrarian interpretation would have deprived that 

clause, and that of Art. 9 EUR BIT of their effet utile60 and render them devoid of any 

purpose. In TSA v. Argentina, the tribunal found that the purpose of such a requirement 

was to give the host State “a fair chance of obtaining satisfaction at the national level 

within the said time frame,”61 and cannot be dismissed as a mere procedural hurdle. In 

Daimler, it was found that the requirement for 18-month litigation is a mandatory 

jurisdictional requirement and cannot be dismissed as a mere procedural pre-requisite.62  

 

43. The use of the terms ‘shall’ in Art. 9(1) and ‘where’ in Art. 9(3) reiterate the 

mandatory nature of these pre-requisites and “is itself indicative of an ‘obligation’ – not 

simply a choice or option. The word ‘shall’ in treaty terminology means that what is 

provided for is legally binding.63” The Claimant ‘shall’ to the extent possible attempt 

amicable settlement and ‘if’ it cannot be so settled, it ‘may’ be submitted to domestic 

courts.64 ‘Where’ after twenty-four months, the dispute has not been resolved, it ‘may’ 

be referred to arbitration. Thus, the conditions specified in Art. 9 define the scope of the 

tribunal’s jurisdiction rationae voluntatis and any non-compliance would defeat this 

tribunal’s jurisdiction.65  

2. Section 9 of the EO has no effect on BIT obligations 

44. The Claimant might suggest that Sec. 9 of the EO renders the pre-arbitral 

obligations futile and thus need not be fulfilled. However, it has already been 

established that this is mandatory and must be complied with in order for this tribunal to 

have jurisdiction.66 The Claimant cannot conveniently choose his preferred provisions 

since the BIT obligations have been deliberately constructed to provide a structured 

hierarchy of mechanisms.67  

                                                
59 Impreglio, ¶¶86-94.  
60 Impreglio, ¶52. 
61 TSA v. Argentina, ¶110, see Interhandel Case 1959 ICJ Rep. 5 ¶27.  
62 Diamler, ¶¶184-194. 
63 Wintershall, ¶119.  
64 Impreglio, ¶52.  
65 Soufraki, ¶42.  
66 Wintershall, ¶¶127, 145; Murphy, ¶142; Case concerning Application of the International Convention 
on the Elimination of All Forms of Racial Discrimination (Georgia v. Russian Federation), Decision on 
Preliminary Objections, ICJ, ¶¶133-134 (2011) 
67 Maffezini, ¶¶35-36.  
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45. There were a range of options available for the Claimant to settle this dispute 

within Oceania:  

i) Challenge the EO on grounds of unconstitutionality.68 

ii) Submission to the Oceanian President for reconsideration under its Code of 

Administrative Procedure.69  

iii) Determine applicability of EO to the Claimant by way of recourse to local 

courts 

However, the Claimant chose to disregard all of these for seventeen months. He did not 

give the Oceanian system any opportunity to address the dispute, in contravention of the 

very purpose of pre-arbitral steps in Art. 9.  

46. Regardless of the apparent deference of the Constitutional Tribunal to the 

Executive in matters of foreign policy, it would be wrong to make a presumption of bias 

in any court system. Even if it is a lengthy procedure, the Claimant must comply with 

Art. 9, especially since an order passed by the Constitutional Tribunal would be final – 

requiring no further enforcement procedure unlike Arbitration. 

47. In Abaclat, the tribunal found that “the mere argument that resort to domestic 

courts would involve time or money may not render such litigation futile. 70 ” In 

Charanne, it was found that even the possibility of submission to a constitutional court 

for a declaratory judgment negates the futility argument. 71  Neither can the 

reconsideration proceedings be considered futile on account of presumed bias, as the 

welfare of the people of Valhalla provides a compelling case. With regards to recourse 

to domestic courts, the ICS tribunal is particularly noteworthy, where it found that the 

threshold for futility is not met simply because of the existence of an Emergency 

Powers Act. There must be a compelling reason to believe that it is not possible for 

justice to be served in domestic courts.72 Thus recourse to local courts is not futile.  

                                                
68 PO3, ¶6.  
69 PO3, ¶10.  
70 Abaclat, ¶573.  
71 Charrane, ¶¶471-472.  
72 ICS, ¶¶73-76; see Kiliç. 
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3. Arguendo, the Claimant cannot rely on Art. 3 of the EUR BIT to 

invoke Art. 8 of the EAS BIT. 

48. There are two requirements for the application of the MFN Clause – (i) That 

Dispute Settlement be the subject matter of the MFN Clause; and, (ii) That the EAS BIT 

be more favourable. Neither of these requirements are met.  

a) The purpose of the MFN Clause and the meaning of the term 

‘Treatment.’ 

49. The purpose of the MFN Clause was never to invoke more favourable dispute 

settlement provisions, but was rooted in the principle of sovereign equality of all 

nations, wherein investors from certain States should not receive a better standard of 

protection than others. However, the question of variable standards of protection would 

arise only after a tribunal had established its jurisdiction – a position firmly expressed 

by the ICJ in the Anglo-Iranian Oil Case.73 and in Case concerning Rights of US 

Nationals in Morocco,74 hence precluding its application to dispute settlement. The 

Anglo-Iranian tribunal found that “The Court needs only observe that the most-

favoured-nation clause in the Treaties… between Iran and the United Kingdom has no 

relation whatever to jurisdictional matters between the two Governments.75” Professor 

Douglas also disregards Ambatielos76 as a precedent in favour of MFN including DRP 

as the FCN Treaty in question treated the “Administration of Justice” as a substantive 

right.77 Moreover, ILC’s Commentary indicate that a beneficiary acquires “only those 

rights that fall within the limits of the subject-matter” the Contracting Parties “had in 

mind when they inserted the clause in their treaty.”78 

50. The tribunal in Maffezini has since permitted its application to dispute 

settlement,79 though wrongfully applying Ambatielos. The Maffezini approach has been 

followed in several tribunals, although only where the MFN Clause contains a general 

term such as “all matters.80” However, majority award in ICS,81 and Arbitrator Stern’s 

                                                
73 Anglo-Iranian Oil, ¶¶93, 109.   
74 Case concerning rights of nationals of the United States of America in Morocco, Judgment, p.176 (27 
Aug 1952). 
75 Anglo-Iranian Oil, ¶110.  
76 Zachary Douglas, International Law of Investment Claims, p.355 (2009). 
77 See Ambatielos.  
78 ILC Draft Articles on MFN clauses (1978), p.27. 
79 See Maffezini 
80 See Hochtief; Impreglio. 
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dissent in Impreglio82 have discussed the dangers of the Maffezini approach. She stated 

that such an application would be like going down a slippery slope to allow further 

treaty shopping. The focus of this tribunal however, should not be on whether such an 

application is permitted, but whether such an application was contemplated in the EUR 

BIT.  

51. Moreover, the purpose of the MFN Clause was to apply to certain forms of 

‘treatment’ as specified in the BIT. The term ‘treatment,’ in the context of MFN is 

construed to apply solely to substantive treatment i.e. regarding the investment.83 The 

ICS84 and Daimler85 tribunals found that ‘treatment’ in its ordinary meaning does not 

include dispute settlement. 

52. Further, the Daimler majority discussed the 1992 World Bank Guidelines on 

Treatment of FDI, Part III of which, “reference the international settlement of Investor 

State disputes only once, and in an entirely separate section, thus suggesting that 

‘treatment’ and international dispute settlement are to be viewed at the time as separate 

issues.86” This is in line with the Principle of Contemporaneity that requires State 

practice at the time of making the BIT be taken into consideration. Thus EUR BIT 

concluded in 199287, cannot be construed to cover DRP under MFN.88 In order for 

‘treatment’ to apply outside of its ordinary meaning, it must be “clear and 

unambiguously” stated89; for instance, Art. 3(3) of the UK-Albania BIT specifies that 

the MFN Clause applies to “Articles 1 to 11.90”  

53. The Preamble of a BIT is only a supplementary means of interpretation.91 and 

the reference to effective means cannot be construed to include it as a substantive right 

falling under the scope of MFN clause. In any event, the same cannot be invoked prior 

to establishing jurisdiction or it would be a case of placing the cart before the horse. 

 

                                                                                                                                          
81 ICS, ¶¶252-260. 
82 Concurring and Dissenting Opinion of Professor Brigitte Stern, ICS, ¶¶55-106.  
83 See ‘Most-Favoured-Nation Treatment,’ prepared by Alejandro Faya-Rodríguez and Peter Muchlinski, 
UNCTAD Series on International Investment Agreements, pp.41-45. 
84 ICS, ¶296.  
85 Daimler, ¶218.  
86 Ibid, ¶223. 
87 Diamler, ¶¶220-224, See Berschader, ¶202.  
88 Facts, ¶1.  
89 Plama ¶¶198, 200, 204, 218, 223.  
90 UK-Albania BIT, Art. 3(3) (1995) . 
91 VCLT Art. 31.  
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54. Furthermore, there is no jurisprudence constantè to include dispute settlement in 

MFN Clauses.92 For instance, among the 23 cases available, 11 tribunals93 have found 

that it does not apply. A distinction has been drawn between MFN Clauses that use 

broad formulations such as “all matters” or “all such matters” and more restrictive 

formulations such as the terms “treatment” and “activities.” A relevant case is the 

decision in Berschader, which dealt with a broad MFN Clause – “all matters,” where 

the Tribunal, following a analysis of the structure of the BIT still found that it did not 

apply to DRP.94 Likewise The EUR BIT’s MFN Clause that uses the term “other such 

investment matters” cannot be concluded to include DRP, based on a reading of the 

entire clause, within the structure of the BIT as a whole.  

b) An interpretation of Art. 3 of the EUR BIT shows that the MFN 

Clause does not apply to Dispute Settlement.  

55. Art. 3 of the EUR BIT must be analysed as per the provisions of Art. 31(1) of 

the VCLT taking into consideration its ordinary meaning, object and purpose. The MFN 

Clause applies to treatment “within [contracting party’s] own territory.” Arbitration is 

by its very nature extra-territorial – in this case Braluft, Silverige. 95  Thus, the 

Claimant’s attempt to apply it to access an extraterritorial mode of dispute settlement 

would be incompatible with the MFN Clause.96 The MFN Clause accords treatment to 

“investments made by investors of the other contracting party.” It has already been 

submitted that the Claimant is not a qualified investor and thus cannot access protection 

under this BIT.  

56. The next phrase in the MFN clause “to the income and activities related to such 

investments” clearly pertains to substantive treatment as under Art. 2 of the EUR BIT. 

Income has no bearing on dispute settlement, and the term “activities” has been 

conclusively found not to apply to dispute settlement.97  

 

57. The last element of the clause is “to such other investment matters regulated by 

this agreement.” The term “such other” refers to all residual matters similar to the kind 

                                                
92 Renta 4, ¶¶93-94.  
93 Plama, Salini, Telenor, Australian Airlines, Berschader, ICS, Diamler, Wintershall, Kiliç and Renta 4.  
94 Berschader, ¶¶187-192, 208; see Daimler, ¶218, ICS, ¶296 and Kiliç ¶7.2-7.3.  
95 PO1, ¶1.  
96 Daimler, ¶¶226-227; see Ambatielos.  
97 Wintershall, ¶171. 
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mentioned under “income and activities” that are not already covered but thus not 

extend the scope to cover DRP. This is not comparable to terms such as “all matters” or 

“all other matters” that are broader in scope. This application also is in line with the 

principle of effet utile because it shows that the MFN Clause is not restricted solely to 

the income and activities related to the investment, but also to “such other” investment 

matters within the purview of the BIT that may not be directly related to the income and 

activities. However, dispute settlement is not such a matter and such an application 

would not deprive the clause of its object and utility.  

58. Finally, Art. 3(2) provides for certain exceptions to the application of the MFN 

Clause in order to prevent treaty shopping. It specifies that protections and the 

privileges found in Multilateral Treaties or Free Trade Unions cannot be invoked via the 

EUR BIT in order to prevent widespread treaty shopping and these exceptions are not in 

the same class as the treaty.98 Therefore the principle of expressio unius est exclusio 

alteris does not apply in this case as the exceptions highlighted are not in the class of 

‘treatment’.99 

c) The EAS BIT is not more favourable than the EUR BIT.  

59. The Claimant cannot resort to the MFN clause unless this tribunal objectively 

determines that the dispute settlement mechanism under the EAS BIT is more 

favourable than the EUR BIT.100 The Claimant contends that the absence of a 24 month 

domestic court requirement in the EAS BIT is more favourable than the EUR BIT. 

Without evidence that it is in fact disadvantageous to approach the courts of Oceania, 

the claim of something being “more” or “less” is merely subjective101; leaving room for 

investors to make this a matter of preference. If the claimant had in fact approached the 

domestic courts and been denied efficient recourse, then the claimant could have 

provided valid evidence of this disadvantage and need not have waited out the 24 month 

period; potentially having an enhancing effect on his claim.  

60. This Tribunal should view these provisions from the point of view of the 

obligations of the drafters of the BIT and not an individual investor.102 Consequently, it 

is difficult to believe that the former intended to commit themselves to international 

                                                
98 Kiliç, ¶ 7.7.3-7.7.7. 
99 Plama, ¶ 191, see ICS. 
100See Ambatielos II, ¶ 107-110. 
101See Daimler, ¶ 245. 
102 Telenor, ¶95.  
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legal obligations, which derive not from an objective appreciation of the text of the 

Treaty but from the subjective perceptions of individual claimants.103 

61. Moreover, the object of the EUR BIT to provide effective means of dispute 

settlement is better achieved by submitting the dispute first to local courts, as the 

decision of the court is final and does not require further enforcement proceedings. In 

the least, a Constitutional Tribunal could have settled the matter within 24 months. 

Seventeen months have passed since the Executive Order and the Claimant could have 

used either of these recourses effectively and regained control of RBL. In fact, in 

Arbitration, the Claimant stands at a disadvantage since an Arbitral Tribunal does not 

have the power to revoke the EO. Therefore, Art.8 EAS BIT is not more favourable 

than Art.9, EUR BIT. 

C. The Claimant’s investment is not protected and the dispute is 

inadmissible because the Claimant has come with unclean hands 

62. The Claimant has come with unclean hands. He had obtained the environmental 

license in contravention of the Environment Act 1996 of Oceania. He corruptly obtained 

the license, thus violating transnational public policy. 

1. The Claimant must satisfy the legality requirement in the EAS BIT and 

the EUR BIT 

63. The Claimant must satisfy Art 1,EAS BIT to have a protected investment. This 

is because at the time of making of the investment, in 1998, he was undisputedly an 

Eastasian national.104 Therefore, the ‘in accordance with laws’ clause must be satisfied 

in the EAS BIT to be protected by the EUR BIT. This provision is a “renvoi” to the 

laws of Oceania. This provision is a manifestation of the doctrine of clean hands.105 

64. In the alternative, the EUR BIT also requires that the investment be made in 

accordance with the laws of Oceania. Though Art 1 (1) of the EUR BIT does not 

contain such a clause, Art 2 titled “Admission and Protection of Investments” does 

require Oceania to “promote … and admit such investments in accordance with its 

legislation.” 

                                                
103 Daimler, ¶246. 
104 Facts, ¶2. 
105 Mariano De Alba Uribe, ‘Drawing the Line: Addressing Allegations of Unclean Hands in Investment 
Arbitration’ 6 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2612402> accessed 25 September 
2016. 
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65. The Incesya tribunal106 encountered a similar clause titled “Protection” having 

an “in accordance” requirement in the Spain-El Salvador BIT. It concluded that this 

excluded illegal investments from the protection of the treaty. Faced with a similar 

clause in the Netherlands-Czech BIT, the Saluka tribunal 107  declared that “it is 

necessarily implicit in Article 2 of the Treaty that an investment must have been made 

in accordance with the provisions of the host State’s laws.” 

66. Thus, if a case of violation of domestic laws is proved, the Tribunal lacks 

jurisdiction, and in any case, the issue is not admissible. 

2. In any case, the Clean Hands doctrine is a recognised principle of 

international law and is an implicit requirement in the BIT 

67. Even if the Tribunal considers that there is no explicit requirement, there is still 

an implicit requirement in the BIT of legality or clean hands. The Phoenix tribunal108 

considered the obligation for investors to make their investments in accordance with 

law ‘is implicit even when not expressly stated in the relevant BIT’. The tribunals in 

Hamester, 109  Fraport II, 110  Plama 111  and SAUR 112 also supported the implicit 

requirement of compliance with laws. Various Tribunals have also expressed in in the 

form of latin maxims implying the same. 

68. The Plama tribunal concluded that granting protection to illegal investment 

would violate the principle of nemo auditur propriam turpitudinem allegans, as well as 

international public policy.113 The Incesya Tribunal held that illegal investments were 

contrary to the principles recognized under international law, including good faith, 

nemo auditur propriam turpitudinem allegans, international public policy, and unlawful 

enrichment.114 

69. The Yukos tribunal had stated that the clean hands principle was not a general 

principle of international law, finding no support in majority decisions of courts and 

                                                
106 Incesya, ¶ 201. 
107 Saluka, ¶ 204. 
108 Phoenix ¶ 101. 
109 Hamester ¶123. 
110 Fraport, ¶ 328. 
111 Plama, ¶ 138. 
112 SAUR, ¶ 306. 
113 Plama, ¶ 143. 
114 Incesya, ¶ 230 et seq. 
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tribunals. There is nevertheless support for the recognition of the doctrine of clean 

hands. The principle has also been endorsed by several judges of the ICJ in their 

opinions, including that of Judge Schwebel in the Nicaragua case.115 While it is true that 

the principle has not been formally endorsed by the ICJ, it has not been rejected 

either.116 

70. Also, the consensus and the recognition which is required for a rule to be 

considered as a general principle of law is not that of other courts, but rather amongst 

the domestic legal orders of States.117 Moreover, it is a general principle of law118 and a 

matter of international public policy to not protect investments made using corrupt 

means.119Illegal investments will not be given protection, even in the absence of a 

legality clause. Therefore, the principle of clean hands must be satisfied for the dispute 

to be admissible. 

3. The investment includes the environmental license 

71. The Claimant might submit that the investment and its making include the 

acquisition of shares in RBL. However, the license is an integral part of the investment 

and is not subsequent to the making or part of performance of investment. 

72. What is essential for the existence of an investment is not so much ownership of 

specific assets as the combination of rights that are necessary for the economic activity 

at issue. This is the doctrine of the “general unity of an investment operation.”120 This 

has been affirmed in a number of cases.121 The license and the shares all form an 

integral part of the starting of arms production. 

73. Also, the Claimant could show that the offending arrangement, in this case the 

unlawful acquisition of license, was not central to the profitability of the investment.122 

At the time of applying for license the Claimant did not have resources to ensure 

                                                
115 Nicaragua, Dissenting Opinion, ¶¶248, 268-272. 
116 Rahim Moloo, ‘A Comment on the Clean Hands Doctrine in International  Law’  (2011)  8(1)  TDM. 
117 Incesya ¶227. 
118 Al-Warraq, ¶646. 
119 World Duty Free, ¶157. 
120 Holiday Inns v. Morocco, ICSID Case No. ARB/72/1, Decision on Jurisdiction, 12 May 1974. 
121 Mitchell v. Democratic Republic of the Congo, Decision on Annulment, 1 November 2006, ¶38. 
PSEG v. Turkey, ICSID Case No. ARB/02/5, Decision on Jurisdiction, 4 June 2004, ¶¶106-124. 
122 Fraport, ¶396. 
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environmental compliance.123 It is clear that the Claimant could not have made the 

investment in ways that accorded with the law “without any loss of projected 

profitability.” Thus, the environmental license without complying with the requirements 

was essential at the time to commence production and to break-even. 

4. The burden of proof shifts on to the Claimant 

74. Ordinarily, tribunals apply the principle of actori incumbit probatio, meaning: 

“Each party shall have the burden of proving the facts relied on to support its claim or 

defence.”124 Thus, the Respondent must prove the facts on which it relies to allege 

corruption. This has also been affirmed by investment tribunals.125But corruption being 

an inherently secret agreement is difficult to prove126 and innocent parties should be 

capable of producing countervailing evidence. 

75. In ICC Case No. 6497, the tribunal held that the party alleging bribery has the 

burden of proof, but that this burden may shift in certain circumstances. It stated that the 

alleging party may bring some relevant evidence, without them being conclusive. In 

such case, the arbitral tribunal may “exceptionally request the other party to bring some 

counterevidence.” If the other party does not bring counter-evidence, “the arbitral 

tribunal may conclude that the facts alleged are proven.”127 

76. The tribunal in Apotex v United States128, distinguished between the “legal 

burden of proof” and the obligation of either party to produce evidence, the “evidential 

burden of proof.” It noted that the legal burden of proof “never shifts.” But the 

evidential burden “can shift from one party to another, depending upon the state of the 

evidence.” The Fraport Tribunal129 accepted that if the Respondent adduces evidence 

sufficient to present a prima facie case, “Claimant must produce rebuttal evidence,” 

even though Respondent retains the ultimate burden to prove the jurisdictional 

objection. 

77. In the present case, the Respondent has made a prima facie case: 

                                                
123 PO2, ¶7. 
124 UNCITRAL, Arbitration Rules (2010) Art. 27(1). 
125 Metal-Tech, ¶237. 
126 EDF, ¶221. 
127 ICC Case No. 6497, Award of 1994, Yearbook of Commercial Arbitration 24a (1999) 71, 73 ¶3. 
128 Apotex Holdings v USA, NAFTA/ICSID Case No. ARB(AF)/12/1, Award ( 2014) Part VIII, ¶8.8. 
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(a) The Claimant’s environmental license was given in clear violation of the 

Environment Act 1996.  

(b) It is undisputed that the production units did not comply with the requirements, 

and did so only in 2014.130 

(c) The Claimant had a private meeting with the President of the NEA in July 1998, 

subsequent to which he received a license in clear violation of the law.131 

(d) The President, who was subsequently convicted has named the Claimant as one 

of the people being involved in corruption to expedite the acquisition of the 

license. 

(e) On 23 June 2015, the General Prosecutor’s Office officially initiated criminal 

proceedings against Peter Explosive.132 

5. The Standard of proof must not be increased 

78. A number of tribunals133 have applied the standard of clear and convincing 

evidence for allegations of fraud and corruption stating that standard for “any 

allegations of impropriety is particularly heavy.”134 

79. But the tribunal in Fraport I 135  applied the standard of preponderance of 

probabilities, observing that the standard of proof is not to be the one for determination 

of a crime in domestic law. It is only to determine whether the investment was made in 

compliance with law. Importantly, the Libananco136 tribunal observed that though fraud 

was a serious allegation, it did not necessarily entail a higher standard of proof. “[I]t 

may simply require more persuasive evidence … in order for the Tribunal to be satisfied 

that the burden of proof has been discharged.” 

                                                
130 Facts, ¶13.  
131 Facts, ¶6. 
132 Facts, ¶19. 
133 Siag, ¶¶325-326. EDF, ¶221. 
134 Saba Fakes ¶131. 
135 Fraport I, ¶399. 
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80. Since corruption is difficult to prove, The Oostergetel and Laurentius tribunal 

held that corruption can also be proven by circumstantial evidence.137 Even the Fraport 

II tribunal, which applied a high standard of clear and convincing evidence concurred 

that circumstantial evidence may be used.138 

81. Whatever be the standard of proof, the Respondent has shown clearly, using 

circumstantial evidence, that the Claimant has been involved in a corrupt transaction. 

The Claimant has failed to adduce any rebuttal evidence. Therefore, the Claimant must 

be precluded from protection under the EUR BIT. 

6. There is no estoppel or acquiescence on part of the Respondent 

82. There has been no affirmation or declaration, explicit or implicit, on part of the 

Respondent regarding the legality of the investment on which the Claimant could 

rely.139 Therefore, the Respondent cannot be estopped from raising a defence of unclean 

hands. 

83. The Fraport stated that “[p]rinciples of fairness should require a tribunal to hold 

a government estopped from raising violations of its own law as a jurisdictional defense 

when it knowingly overlooked them and endorsed an investment which was not in 

compliance with its law.”140 

84. However, it later stated that a covert agreement, which by its nature is unknown 

to the government officials, cannot be any basis for estoppel. The bribe paid to the 

President of the NEA was a covert one. 

85. Also, the government did not “knowingly overlook” the transaction. The 

moment it came to know of such corrupt transactions, it prosecuted the officers. They 

were subsequently convicted. After such investigations, the Claimant was also charged 

with corruption and is being prosecuted. Oceania’s obligations as a party to the UN 

Convention against Corruption (UNCAC) is prosecution of individuals who act in 
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violation of the provisions of the treaty.141 It has prosecuted and convicted officials 

guilty of such corruption. Also, it has initiated a trial against the Claimant. 

86. The tribunal in WDF v Kenya observed that a payment was received corruptly 

by the Kenyan head of state. It was a covert bribe and could not legally be imputed to 

Kenya itself. “If it were otherwise, the payment would not be a bribe.”142 The meeting 

was a covert one. The bribes solicited or accepted by the President in the private 

meeting were clearly not “cloaked with governmental authority.” 

7. The proceedings are not a reprisal for the initiation of arbitral 

proceedings 

87. The Claimant might submit that the corruption proceedings were a reprisal to the 

investment arbitration proceedings initiated by the Respondent. The scandal led to huge 

public pressure and a lot of bad press. Thereafter, investigations led by the General 

Prosecutor’s Office focused on people who bribed the NEA President and other 

officials. On 5 May 2015, much before the arbitration proceedings were initiated, the 

Claimant was informed that he was under investigation. Only after a thorough 

investigation, criminal proceedings were initiated against him on 23 June 2015. 

D. The Proceedings may be suspended until the criminal proceedings are 

complete 

88. If the Tribunal is unpersuaded about the succession of the BIT and the 

corruption proceedings, the Respondent submits that the proceedings may be stayed till: 

(a) The territorial dispute is resolved by diplomatic, legal or collective means. 

(b) The criminal proceedings against the Claimant are completed in the Oceanian 

court. 

                                                
141 UNCAC Art 30. 
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PART II: MERITS 

II. THE EO IS NOT A MEASURE WITH AN EFFECT TANTAMOUNT TO 

EXPROPRIATION 

89. Art. 4 of the EUR BIT deals with ‘Expropriation’. Admittedly, the clause is 

broad enough to cover direct/indirect expropriations and measures that have an 

expropriatory effect on investments. In the present case, only the latter is relevant, i.e. 

whether the EO has an expropriatory effect on PE’s investments. The Respondent 

submits that the answer is a categorical no. Prior to elaborating on the same, the 

respondent would like to lay out some preliminary connsiderations. 

A. Preliminary Considerations 

1. Nature, Object and Purpose of the EO 

90. The core purpose of the EO passed by the Oceanian President was part of an 

international response to the use of force by Euroasia in the annexation of the territory 

of fairyland.143 The act of Euroasia was in violation of Art. 2(4) of UN Charter that 

prohibits third states from violating the territorial integrity or political independence of 

another. This was reiterated in UNGA Res. 2734. 

91. Consequently there was an erga omnes obligation to not recognise such an 

illegal acquisition of territory. This is in line with ICJ’s Namibia Advisory, which held 

that “the declaration of the illegality of South Africa’s presence in Namibia [is] 

opposable to all States in the sense of barring erga omnes the legality of a situation 

which is maintained in violation of international law.” 

92. The EO was applicable only to subjects within its territory contributing to the 

Euroasian Economy. Any person/entity with no economic ties with Euroasia were 

unaffected. It was passed in conformity with IEEPA, 1992.144 

2. Investor Conduct 

93. Prior to adjudicating on any claim, it is important for a tribunal to take into 

account an investor’s duty to conduct due diligence and the extent of his compliance 
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with the same. Muchlinski discusses some of these enunciated in the context of FET 

that are equally applicable to cases of Expropriation. The duties are:145 

a. not to engage in fraud, misrepresentation, abuse of power etc. 

b. to invest with adequate of knowledge of risk (comprehensive risk 

assessment) 

c. to conduct business in a reasonable manner (ensure economic viability, 

awareness of regulatory environment and compliance, professional 

advice, legal dispute before effective national tribunals) 

94. In Waste Management, the claimant argued that its waste disposal concession 

had been wrongfully expropriated on the ground that the local authorities failed to meet 

their financial obligations. The tribunal rejected the notion that it was tantamount to 

expropriation and held that: 

“In the Tribunal’s view it is not the function of the international law of 
expropriation as reflected in Article 1110 to eliminate the normal 
commercial risks of the foreign investor, or to place on Mexico the 
burden of compensating for the failure of a business plan which was, in 
the circumstances, founded on too narrow a client base and dependent 
for its success on unsustainable assumptions” 

95. In Maffezini, the Tribunal held that the claimant was under a legal duty to ensure 

compliance with environmental laws for the establishment of Chemical Works in Spain. 

In particular Art. 2(1) of the Argentina-Spain BIT mandated such a compliance. It also 

pointed that ignorance of the law is no excuse.146 

3. The nature of Investor claims 

96. The next factor for consideration is the nature of investor’s claims. In investment 

arbitration, an investor can generally lay claims on two counts i) in his own right as a 

Shareholder including for reflective loss and ii) as an agent of the Company. The 

remedy for the former is direct compensation to the investor while for the latter any 

compensation payable would be to the company. In the present case, RBL being a 

Oceanian company, any rights that it may have is in the domestic domain over which 

the tribunal will have no jurisdiction.  
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97. Claimant alleges that the EO has caused substantial decrease in the value of his 

shares and has had a detrimental impact on his ability to sell.147 Therefore the claim of 

expropriation is limited to direct loss in value of shares and a reflective loss of the 

company to the extent that it severely impacts the value of his shares. 

B. Legal Standard for effect tantamount to expropriation 

98. As noted earlier, the present case relates to whether the EO has had an 

expropriatory effect on the Claimant’s investment. Under Customary International Law, 

not all governmental measures resulting in deprivation would be considered as 

expropriatory. A regulatory measure taken for a public purpose in a non-discriminatory 

manner in exercise of a State’s police powers can never give rise to a compensable 

claim. 

99. While there is a consensus that there must be substantial deprivation for a 

finding of expropriation, tribunals have vastly varied the formulation of what constitutes 

the same. The Sole Effects doctrine that has been oft repeated in Indirect Expropriation 

cases which relies on only the effect of a measure without much consideration to 

intention has a dubious legal basis in International Law. 

100. The Sole Effects doctrine rose in the context of the Iran-US Claims tribunal, 

which is in itself is a special claims tribunal constituted in peculiar circumstances. Prof. 

Sornarajah opines that tribunals must be wary of relying on Iran-US Claims decisions as 

the context was “always highly case specific” and that all decisions were at the back of 

“a revolutionary upheaval following the overthrow of Shah of Iran.”148 

101. The classic cases of Indirect Expropriation that are repeatedly made use of the 

by investment tribunals are the Norwegian Shipowner’s Claims and Case Concerning 

certain German Interests in Polish Upper Silesia. However both cases involved direct 

expropriation with only some residual rights under inquiry for Indirect Expropriation 

and thus do not serve as useful precedents.149 

102. The Tippets award often relied upon as an authority for having held that 

“deprivation” may occur to property rights “even where legal title to the property is not 
                                                
147 Facts, ¶16 
148 Sornarajah, International Law of Foreign Investment, 3rd. Ed. CUP (2010) p.368 
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affected”.150 The fact pattern in such cases involved civil disturbance and the Republic 

of Iran assuming control or ownership and thus an intention to expropriate was 

presumed. For that reason it must be disregarded. Starrett Housing another decision 

cited frequently as an authority for the sole effects doctrine, held that the effect of a 

measure may result in deprivation when it renders interest in a company and its assets 

useless. Stein observes that the reasoning in that case is impenetrable, limited to 

reproduction of facts and leaving the rest for imagination.151 

103. In Pope & Talbot, it was held that ‘tantamount’ is nothing more than 

‘equivalent’ and it does not encompass every deprivation of property. The claimant’s 

argument to expand the scope of ‘measure tantamount to expropriation’ based on 

residual clause of ‘other measures affecting property rights’ in Iran-US Claims 

Settlement Declaration was rejected. 

C. Analysis of the claim for Indirect Expropriation 

104. From the analysis in the previous section the following is clear: 

a. That measures that are within the police powers of the state cannot give 

rise to compensable claims 

b. The Sole Effects doctrine must be disregarded as there is no clear legal 

basis for its application 

c. That the phrase ‘tantamount’ is nothing beyond ‘equivalent’ and does 

not include every deprivation of property 

d. There needs to be an effect of substantial deprivation and the finding of 

the same must be specific to the facts of each case 

1. The EO is a valid measure under the police power doctrine 

105. The Respondent submits that the EO is a valid exercise of the State’s police 

powers. The measure was taken as part of an international response to ensure 

international peace and security and to secure its foreign policy interests. It is for a valid 
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public purpose, not discriminatory or unreasonable. The States must enjoy a margin of 

appreciation as to the exercise of such an authority. 

106. Burke-White and von Staden consider that investment tribunals lack the 

necessary institutional expertise to apply strict standards of review thus conclude that 

‘the most appropriate standard’ is the ‘margin of appreciation standard’. Under this 

standard, they suggest that the tribunal determine the level of deference to be accorded a 

State and a residual proportionality test. In cases involving socioeconomic interests, 

wider margin of appreciation must be granted.152 

107. In the present case, the objective is of two fold. One is to ensure that Euroasia 

restores Fairyland to status-quo ante and the other is to ensure that its relations with 

Eastasia remain congruent with its Foreign Policy objectives. The EO is non-

discriminatory in that investors both domestic and foreign, across all major sectors that 

contribute to the Euroasian Economy fall under it. It is also limited in its effect as it will 

not impact any person who ceases to contribute to the Euroasian economy and so there 

is no permanency. Thus measure is also proportional to the principle objectives sought. 

Lastly the claimant has not been denied Due Process. He is entitled to reconsideration 

proceedings as well as challenge the validity of the EO in constitutional courts. 

2. The effect of EO does not amount to substantial deprivation 

108. As discussed earlier, the effect of EO is not permanent on the Claimant’s 

investment. The moment he negates the arms contract with Euroasia, on account of a 

principle such as fundamental change in circumstances, he would neither be in breach 

of his contract with Euroasia nor will he fall under the scope of the EO. 

109. Moreover, the claim of substantial deprivation is unsustainable because he is 

still in control over RBL and has his shareholding intact. His freedom to contract on 

behalf of RBL, sell or transfer shares will be restored the moment he cuts of his ties 

with Euroasia. Any dip in value of shares will recover soon after the claimant takes 

steps to avoid supplying arms to Euroasia. In Azurix, the tribunal despite there being 

several measures at play against the investor, noted that there is no expropriation as it 
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control and ownership remained unaffected.153 Several other tribunals have held on 

similar lines.154 

D. The EO in any case is an exceptional measure under Art. 10 of EUR BIT 

110. Even if the tribunal finds the effect of the EO amounts to a substantial 

deprivation and is expropriatory, the Respondent is exempt from any requirement to 

compensate as the measure qualifies as an NPM under Art. 10 of the BIT. 

111. Article 10 of EUR-BIT reads as follows: 

Nothing in this Agreement shall be construed to prevent either 
Contracting Party from taking measures to fulfil its obligations with 
respect to the maintenance of international peace or security. 

112. Art.10 of the EUR- BIT is a typical NPM clause found in modern BIT’s. A 

NPM is a provision that limits the applicability of investor protections under the BIT in 

exceptional circumstances.155
 These NPM clauses allow states to take actions otherwise 

inconsistent with the treaty.156 As the CMS Annulment tribunal stated: 

“The fact that a measure is not precluded by a treaty means that such a 
measure is not prohibited and hence, does not breach any obligation.”157 

113. An objective interpretation of the ordinary meaning of Art. 10 of EUR BIT in 

light of its object and purpose provides a clear view of its scope. The two key phrases in 

the present clause are “obligations” and “maintenance of international peace or 

security”. The scope of the clause extends to any or all “obligations” under International 

Law but it has to be for the purpose of “maintenance of international peace or 

security”.  The clause on maintenance of international peae or security have been 

wrongly interpreted to being limited to obligations arising out of the UN Charter.158 

This unecessarily imposes a restriction on the word “obligations” which is of wide 

import not accompanied by any other qualifier such as the term “necessary” as found in 

several other BITs.  
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114. In modern practice, States while they hold obligations to maintain peace and 

security principally under the UN Charter and Chapter VII regulations of UNSC, it is 

not precluded from taking additional measures or other prior measures in the interest of 

international peace or security. Even the UN Charter only points towards UNSC bearing 

a primary responsibility for the determination of measures for the maintenance and 

restoration of international peace and security but does not make it the only organisation 

responsible as such. The only limitation in place is that any measure taken in fulfilling 

“obligations” should not be contrary to the UN Charter. 

E. The EO was a valid measure in exercise of an obligation under 

international law 

In certain situations, States may be compelled to make use of countermeasures as laid 

down under the ARSIWA. Countermeasures may only be taken by an injured State in 

order to induce the responsible State to comply with its obligations under Part Two, 

ARSIWA namely, to cease the internationally wrongful conduct, if it is continuing, and 

to provide reparation to the injured State;159 although as will be clarified, the same may 

be extended to non-injured third states. In the present instance, there has been a breach 

of an erga omnes obligation (a.) which has warranted the use of a legal measure by a 

third State (b.) through the sanction of an Executive Order as a valid 

countermeasure(c.).  

1. There was an erga omnes obligation 

1. The case of erga omnes partes that is dealt with in Article 48 (1) 

(a),ARSIWA deals with the situation where a collective interest of treaty 

parties has been violated and where, consequently, it is reasonable to entitle 

all the parties to invoke the breach.  Article 48 (1) (b) deals with general erga 

omnes obligations that establish a right for all States - that is to say, in their 

capacity as members of the “international community” - to invoke the 

breach. 

2. This should be distinguished from jus cogens as the latter is a normative 

power which overrides other norms whereas the former determines the scope 

of application of a relevant law and the procedural consequences that follow 
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from them. It is not an obligation which overrides other obligation, it is 

merely an obligation owed to the international community as a whole.160 All 

jus cogens norms may constitute erga omnes obligation, whereas the counter 

is not true. Therefore, there may be situations wherein a non-injured State 

may be entitled to reach to breaches of an obligation owed to the 

“international community”  and have a legal interest161.162  

3. The prohibition of use of force is an established jus cogens norm from which 

there can be no derogation.163 In the present instance, when the Euroasian 

armed forces transgressed the territory of Eastasia it breached an obligation 

owed to the international community as a whole.  

2. A Third State is allowed to take lawful measures if an erga omnes 

obligation is breached 

4. Article 54, ARSIWA entitles States which are not directly injured by the 

wrongdoer, but nevertheless have the right to invoke the responsibility of 

another State, to take lawful measures against the wrongdoer.  

5. The term “lawful measures” was employed as there was no consensus as to 

whether the measures included countermeasures or only SC backed 

measures. However, the ILC commentary states clearly that the purpose 

behind the saving clause in Article 54, which reserves the right of States to 

take such measures under Article 48(1), was so as to not prejudice any 

position concerning measures taken by States other than the injured State in 

response to breaches of obligations for the protection of the collective 

interest or those owed to the international community as a whole. Hence, as 

long as the obligation breached is erga omnes partes, countermeasures by a 

non-injured third party is a lawful measure.164  

6. Therefore, Oceania as a third party was allowed to take countermeasures 

under Article 54,ARSIWA. 

                                                
160 Fragmentation of international law, ¶380. 
161 Id,¶393. 
162 Id,¶ 404. 
163 Brownlie, p.515; Aust, p. 11. 
164 See Ronzitti,p.28-29. 
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3. The EO was a valid form of countermeasure 

115. Article 54 states that nothing in the Chapter shall prejudice the right of a State 

under Article 48(1). The Non obstante clause applying, the Respondent must only 

comply with the requirements under the latter and the principle of proportionality. 

116. Article 48(1),ARSIWA requires that the Respondent must comply with Articles 

43, 44 and 45,ARSIWA. Of this, only Article 43 and 45 are of relevance. The former 

requires that the Respondent should have given notice to the claimant before invoking 

its responsibility. Such notice need not be in through formal communication and 

circumstances that result in communication are sufficient.165 Half the international 

community opposed to the annexation and were passing similar sanctions as that of the 

Respondent; additionally, the Respondent broke off diplomatic ties with Euroasia. 

These acts were sufficient in the circumstances to comply with Article 43(1) and Article 

43(2)(a); Article 43(2)(b) is only a guideline166. Further, by virtue of the Respondent’s 

stance in the matter, there has been no acquiescence under Article 45(b). 

117. Economic sanctions are a valid countermeasure. While Special Rapporteur 

Anrangio Ruiz proposed to exclude economic sanctions without an SC resolution as a 

valid form of countermeasure, the same was rejected. Moreover, state practice shows 

that economic sanctions have been used to counter a serious violation of an international 

law by the target State. 167  

118. Additionally, a countermeasure must be commensurate to the injury suffered, 

taking into account the gravity of the internationally wrongful act.168 While considering 

proportionality, it must be important to consider the “question of principle arising from 

such breach” against which the measures have been taken.169 Therefore, the measure 

must be assessed not only purely on the basis of the “quantitative” injury suffered but 

also on the basis of “qualitative factors” such as the rule infringed and the seriousness 

of the breach.170 

                                                
165 ILC Commentary,p.128, ¶ 4. 
166 Id, ¶ 7. 
167 Id,p.27. 
168 Article 51, ARSIWA. 
169 Air Service Agreement, ¶ 83; ILC Commentary, p.325. 
170 ILC Commentary,p.326. 
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119. In the present instance, the rule infringed was a jus cogens norm, a norm of the 

highest order and therefore economic sanctions were warranted against such a breach.  

120. While assessing proportionality, the link between Article 49 and Article 51 must 

be satisfied.171 The measure cannot be punitive and must be to set right the situation 

breached. In the present instance, the purpose of the EO was to prevent anyone within 

Oceania from contributing to the situation in Eastasia where the violation of the jus 

cogens norm was taking place. Since the Claimant was equipping the Euroasian army 

which was posing a direct threat to Eastasia, the said economic sanction was a valid 

sanction against such entities. The moment the Claimant discontinued arms supply, the 

EO would not apply and the army no longer receives weapons. 

121. The jurisprudence in investment treaty arbitration with respect to 

countermeasures is limited to three NAFTA cases172 which are inapplicable as the 

reasoning in all these tribunals was pertaining to a specific Chapter 11 within the FTA 

which is absent in the present BITs. Moreover, the countermeasure used by Mexico was 

in direct contravention of its obligations to the investor whereas in the present instance, 

the same has been in compliance with the obligations owed to the Claimant. 

122. Therefore, even if the effect of the EO is that of expropriation, the same has 

been in compliance with the EUR BIT. 

  

                                                
171 Id, ¶ 7. 
172 Corn products, Cargill, ADM. 
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PART III: LIABILITY 

A. The Claimant contributed to his own damage 

123. In the event, that the Tribunal finds for the claimant on the issue of 

expropriation, the tribunal must make an assessment of Claimant’s own contribution to 

his damage prior to deciding on liability. 

124. Art 39 of the ARSIWA forms the starting point for determining contributory 

fault. It requires that the contribution to the injury by “wilful or negligent action or 

omission” of the injured party be taken into account. These acts must thus have a lack of 

due care. The ILC Commentary on Art 31 ARSIWA also refers to terms ‘foreseeability’ 

or ‘proximity.’ 

125. Damage calculation relies on causality. Causality concept requires a causal 

relationship between the unlawful act and the harm done to be shown, thereby 

excluding recovery for damages that have not been caused by the wrongful acts.173 The 

negative aspect of the causal link permits the offender to break the chain by showing 

that the effect was caused not by the wrongful acts, “but rather by intervening causes, 

such as factors attributable to the victim.”174 The negligent acts of the Claimant 

resulting in damage must be excluded from such calculation.  

126. The Lemire tribunal175 went into a three-step analysis for the causal link. This 

required: cause, effect and a logical link between the two. The cause is the wrongful act 

i.e.; the sanctions against Euroasian investors, in this case, the Claimant. The effect was 

the impossibility of performance of contracts, loss of suppliers and inability to carry out 

business. The third element of causality is the so called causal link, the chain which 

leads from cause to effect. A Causal link can be pure or transitive.176 Generally, the link 

between wrong and damage is complex, where additional elements intervene to form a 

chain of events. This is a transitive causal link. 

127. The referendum had taken place in 2013, and the letter for help had been sent to 

Euroasia. The deliberations of the Euroasian Parliament on the Government’s proposal 

                                                
173 Thomas Walde, p.1090. 
174 Lauder, ¶234. Lemire, ¶163. 
175 Lemire, ¶157. 
176 Brigitte Stern, “Le prejudice dans la théorie de la responsabilité international”, p.186. (1973) 
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to intervene were broadcast on Euroasian public television.177 Thus, the Claimant was 

aware of Euroasia’s intentions. Yet in February 2014, he concluded a new contract with 

Euroasia. 178  The Claimant’s continued supplying weapons to Euroasia even after 

Euroasia’s intention to incorporate Fairyland into its territory by direct military 

intervention. Moreover, the second contract completed the modernisation process of the 

equipment of the Euroasian Military. 

128. He made decisions that increased “business risks”179 in the transaction and for 

which he must bear responsibility, regardless of the treatment given by Oceania to the 

Claimants. His continuing supply of weapons “materially contributed”180 to the damage 

suffered. The Claimant could have foreseen that his renewal of the contract would have 

further aggravated and contributed to the situation in Fairyland. Thus, the causal link 

between the cause and effect is broken by the victim’s own fault – in this case, the 

unusual business risk of entering into a new contract. 

B. PE failed to mitigate damages 

129. Although not expressly stated the under the BIT, it is a general principle of 

international law181 that the Claimant should have mitigated damages once the EO had 

been enacted. The “duty to mitigate,” is not a legal obligation though a failure thereof 

“may preclude recovery to that extent.”182 

130. All the Claimant had to do to be outside the purview of the EO was to make a 

reasonable business decision183 and cancel the contract. The Claimant could then have, 

pursuant to the Oceanian Code of Administrative Procedure, filed a request for 

reconsideration.184 This would have mitigated his damages to the maximum. 

131. The causal link that the Claimant attributes between the Respondent’s acts and 

the damage is broken by the factor of the Claimant’s renewal of contract. Moreover, the 

Claimant later failed to mitigate damages. Therefore, the responsibility may be 

apportioned completely to the Claimant for his damage. 

                                                
177 PO2, ¶3. 
178 Facts, ¶15. 
179 MTD, ¶242. 
180 Occidental, ¶670. 
181 Middle East Cement, ¶ 167;  EDF v. Argentina, ¶1303. 
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184 PO3, ¶10. 
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PART IV: REMEDIES 

132. The Respondent submits that the Tribunal declare that it lacks jurisdiction 

because the Claimant is not a valid investor, nor has he satisfied the requirements of Art 

9 of the EUR BIT. In any case, the claims must be held inadmissible as the Claimant 

has come with unclean hands. 

133. The Respondent has not expropriated the Claimant’s investment. In the event the 

tribunal finds the Respondent’s measure is tantamount to expropriation, the tribunal 

must release the Respondent from any liability in light of the fact that Claimant 

contributed to his own loss and failed to mitigate damages.  

134. The Claimant has submitted that he be awarded damages to the tune of 120 

million USD. This figure is without any justification and any evidence by valuation 

experts. Thus, it must be disregarded. 

 


