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STATEMENT OF FACTS 
  

1. On 1 January 1992, the Republic of Oceania (“Oceania”) and the Republic of             

Eastasia (“Eastasia”) concluded the Agreement for the Promotion and Reciprocal          

Protection of Investments (the “Eastasia BIT”), which came into force on 1 April             

1993. On 1 January 1995, the Oceania and the Republic of Euroasia (“Euroasia”)             

concluded the Agreement for the Promotion and Reciprocal Protection of Investments           

(the “Euroasia BIT”), which came into force on 23 October 1995.  1

 

2. Historically, Fairyland was part of Euroasia. However, as a result of the World War              2

in 1914, Eastasia annexed the territory of Fairyland. Such annexation was recognised            

by the international community, including Euroasia, in the Peace Treaty of 1918.            

Since then, the residents of Fairyland have become Eastasian nationals.  3

 

3. In February 1998, Mr Peter Explosive (the “Claimant”), a resident of Fairyland,            

acquired 100% of the shares in a then decrepit company named Rocket Bombs Ltd              

(“Rocket Bombs”) located in Oceania . He became its sole shareholder and            

subsequently president and sole member of its board of directors. The company            

specializes in arms production.  4

 

4. Prior to Mr Explosive’s acquisition in Rocket Bomb’s shares, Rocket Bombs has            

already lost its environment licence which contained an approval for arms production            

in November 1997. As a result, arms production has to be suspended until Rocket              

Bombs could meet the enivronment requirements contained in the Environment Act           

1996 of Oceania. However, for the compliance of the environmental requirement,           

Rocket Bombs was obliged to adjust its production line, which would be an expensive              

and a time-consuming process.  5

 

1 Facts, [1] 
2 Facts, [14] 
3 Procedural Order No.3, [9] 
4 Facts, [2] 
5 Facts, [4], [6] 
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5. Rocket Bombs’ loss of the environmental licence in 1997 and the subsequent            

suspension in arms production resulted in a mass redundancies, which had impacts on             

the economy of the town of Valhalla in which Rocket Bombs’s factories were located.             

On top of that, the suspension in arms production also meant that Rocket Bombs               6

could not generate any income. 

 

6. In an attempt to have the arms production resumed, in July1998, Mr Explosive had a               

private meeting with the President of the National Environmental Authority of           

Oceania (“NEAO”). In less than a month time after such meeting, the NEAO issued              

an environmental licence for Rocket Bombs to resume its arms production. However,            

Rocket Bombs’s application for subsidy from the Ministry of Environment has been            

rejected on 3 August 1998.  7

 

7. On 23 December 1998, Rocket Bombs concluded a contract with Euroasia for arms             

production effective on 1 January 1999 for 15 years with the possibilty of renewal.              

The contract guaranteed Rocket Bombs advances payable on 1 February 1999 which            

provided sufficient means for arms production to resume. Consequentially, the          8

previous workers were rehired by Rocket Bombs.  9

 

8. Rocket Bombs’s business became increasingly profitable and has became one of the            

largest arms producers in Oceania. The company has also managed to conclude a             10

number of contracts for arms production and opened several few factoris. Peter started             

to modernize the production line, which fully complied with the legal requirement in             

Oceania by 1 January 2014.  11

 

9. As mentioned in [2] above, Fairyland used to be part of the territory of Euroasia. As                

the majority of residents in Fairyland have Euroasian origin, most residents do not             

6 Facts, [3] 
7 Facts, [5], [6] 
8 Facts, [10] 
9 Facts, [11] 
10 Facts, [12] 
11 Facts, [13] 
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identify with Euroasia and preferred to re-unit with Euroasia. In August 2013, the             12

authorities of Fairyland decided to hold a referendum on 1 November 2013 to decide              

on (i) the secession of Fairyland from Eastasia and (ii) its reunification with Euroasia.              

The majority decided in favour of Fairyland’s seccession from Eastasia and           

reunification with Euroasia.  13

 

10. On 1 March 2014 Euroasia introduced an amendment to its Citizenship Act, which             

allowed all residents of Fairyland to apply for Euroasian nationality. On 2 March             14

2014, Peter sent an e-mail to the President of Eastasia to declare the renunciation of               

his Eastasian citizenship. On 23 March 2014, Euroasian authorities recognised Peter           15

Explosive as a national of Euroasia, and subsequently issued to him a Euroasian             

identity card and passport.  16

 

11. Eastasia declared the referendum to be unlawful and had no effect on the Eastasian              

territory. In response, the authorities of Fairyland requested intervention from          17

Euroasia. After a long parliamentary debate, the government of Euroasia decided to            

intervene and annex Fairyland to Euroasia. On 1 March 2014, the armed forces of              

Euroasia entered the territory of Fairyland peacefully. The annexation was bloodless.           

On 23 March 2014, Euroasia officially declared Fairyland a part of the Euroasian             

territory. On 28 March 2014, Eastasia declared the annexation to be illegal. On 1              

April 2014, it sent a notification to Euroasia, breaking off diplomatic relations            

between the two countries. 

 

12. 6 months after the authorities of Fairyland announced its schedule for referendum and             

4 months after the referendum which voted in favour of seccession, Peter renewed the              

arms production contract with Euroasia on 28 February 2014 and effective on 1 April              

2014. 

 

12 Facts, [14] 
13 Facts, [14] 
14 Procedural Order No.2, [4] 
15 Procedural Order No.3, [2] 
16 Procedural Order No.2, [4] 
17 Facts, [14] 
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13. The annexation divided the international community into two camps. Oceania          18

belonged to the camp which declared that Euroasia’s annexation of Fairyland was            

unlawful under public international law.  

 

14. On 1 May 2014, the Oceanian President issued an Executive Order on Blocking             

Property of Persons Contributing to the Situation in the Republic of Eastasia (the             

“Executive Order”). The Executive Order introduced a system of sanctions against           

the persons engaged in certain sectors of the Euroasian economy, including those            

producing arms for Euroasia. The sanctions included a ban on business operations            

with such persons, suspending existing contracts and making future contracts with           

them illegal. Rocket Bombs’s business fall within the scope of the executive order. 

 

15. Throughout 2013, the General Prosecutor’s Office of Oceania was conducting an           

investigation regarding the corruption within the NEAO. On 21 November 2013,           

criminal proceedings was formally initiated against many officials, including the          

NEAO President, who then were all convicted of accepting bribes.  19

 

16. The conviction of the NEAO President drew huge media and public attention. Under             

great pressure from the public, the General Prosecutor’s Office of Oceania began            

investigation on people who bribed the NEAO President and other officials On 23             

June 2015, the General Prosecutor’s Office officially initiated criminal proceedings          

against Peter Explosive.  20

 

17. On 23 February 2015, Mr Explosive notified the Oceanian Ministry of Foreign            

Affairs his dispute with the Republic of Oceania. On 11 September 2015, Peter             

Explosive filed the Request for Arbitration to the ICC International Court of            

Arbitration.  

 

18 Facts, [16] 
19 Facts, [18] 
20 Facts, [19] 
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18. The Respondent requests the Arbitral Tribunal to find that the Arbitral Tribunal has             

no jurisdiction over the case at hand under the Euroasia BIT; the Claimant’s             

investment is not protected under the BIT, since the Claimant breached the “clean             

hands” doctrine in connection with its investment; and that the Claimant’s investment            

was not expropriated by the Respondent. In any event, the Tribunal is invited to find               

that the Claimant contributed to the damage suffered by its investment. 
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SUMMARY OF ARGUMENTS 
 

19. With respect, this Tribunal has no jurisdiction over the present dispute because of             

three main substantive grounds. 

 

20. First, the Claimant does not qualify as an investor under Art 1.2 of the Euroasia BIT                

because he is not a Euroasian national. Euroasia’s annexation of Fairyland in 2014             

was unlawful. Moreover, upon the correct interpretation of the Euroasian Citizenship           

Act, the Claimant’s Euroasian identity card and passport were wrongly issued. This            

Tribunal should not recognize these documents issued erroneously. Further, the          

Claimant has not acquired a real and effective nationality of Euroasia, so he should              

not be protected by the Euroasia BIT under the effective nationality principle. 

 

21. The Claimant as a shareholder of Rocket Bombs lacks the iusstandi to claim the              

damages suffered by Rocket Bombs. 

 

22. Second, the Claimant has not complied with the pre-arbitral steps as provided in Art.              

9 of the Euroasia BIT prior to bringing his claims before this Tribunal. The Claimant               

failed to submit the dispute to the competent judicial or administrative courts of             

Oceania and allow the courts to process for 24 months (“the 24-month            

requirement”) before bringing the dispute to this Tribunal. This has defeated the            

jurisdiction of this Tribunal to decide on the claim. Futility is not a basis to waive the                 

24-month requirement, and in any event, the 24-month requirement is not futile. 

 

23. Third, the Claimant cannot invoke Art. 8 of the Eastasia BIT pursuant to Art. 3 of the                 

Euroasia BIT (“the MFN Clause”) to circumvent the pre-arbitral steps of the            

Euroasia BIT. International arbitration is not something within the the territory of            

Euroasia, so the MFN Clause does not cover international arbitration. Moreover, the            

MFN Clause does not include procedural matters. So the MFN Clause does not cover              

Art. 8 of the Eastasia BIT. 
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24. Additionally, the Respondent submits that the Claimant cannot plead to this Tribunal            

to directly apply Eastasian BIT because this Tribunal was formed under the Euroasia             

BIT. This Tribunal, with respect, is incompetent to decide on any issue according to              

the Eastasia BIT. 

 

25. The Claimant’s investment was not expropriated by the Respondent through the           

imposition of sanctions imposed upon by the Executive Order, since there is a lack of               

substantial deprivation. In any event, the objectives behind the imposition of sanctions            

is legitimate, and is also proportionate and non-discriminatory in achieving such           

objectives. 

 

26. Even upon the assumption that the Respondent expropriated the Claimant’s          

investments, the Claimant failed to act in a reasonable and prudent manner in             

conducting his business. Therefore, he contributed in a significant and material           

manner to the damages suffered, hence his damages should be deducted by 100%.  
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ARGUEMENTS 

PART ONE: JURISDICTION 
 

A. THE TRIBUNAL HAS NO JURISDICTION OVER THE PRESENT        

DISPUTE 

 

a. The Claimant is not  an investor pursuant to Art. 1.2 of the Euroasia BIT 

 

27. Art. 1.2 of the Euroasia BIT defines the term “investor”: 

 
Article 1 Definitions 
2. The term “investor” shall mean any natural or legal person of one             
Contracting Party who invests in the territory of the other          
Contracting Party , and for the purpose of this definition: 

(a) the term “natural person” shall mean any natural person          
having the nationality of either Contracting Party in        
accordance with its laws ;  … (emphasis added) 

 

28. It is submitted that the applicable law in the above phrase “in accordance with its               

laws” refers to the Euroasian domestic law. The Citizenship Act of Euroasia is the              

statute that governs the issue of nationality. 

 

29. There are three grounds why the Claimant is not a natural person having the              

nationality of Euroasia in accordance with its laws and in accordance with            

international law: (i) Euroasia’s annexation of Fairyland is unlawful; (ii) the           

Claimant’s purported Euroasian nationality was granted by mistake, and it should not            

be recognized in international law by the Tribunal; (iii) the Claimant’s newly granted             

Euroasian nationality is not real and effective; and (iv) the Claimant as a shareholder              

of Rocket Bombs lacks the ius standi to claim the damages suffered by Rocket              

Bombs. 

 

i. Euroasia’s annexation of Fairyland is unlawful  
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30. Euroasia, Oceania and Eastasia are all parties to the Vienna Convention on            

Succession of States in Respect of Treaties (“the Convention”). According to Art. 6             21

of the Convention, the applicability of the Convention is limited only to the effects of               

a succession of States “occurring in conformity with international law and, in            

particular, the principles of international law embodied in the Charter of the United             

Nations (“the UN Charter”). 

 

31. It was held in the Canadian Supreme Court Case of Reference Re Secession of Quebec              

that as a matter of general rule, a right to unilateral secession does not exist under                 22

international law:  

 

“A right to secession only arises under the principle of self-           
determination of people at international law where “a people” is          
governed as part of a colonial empire ; where “a people” is subject to             
alien subjugation, domination or exploitation ; and possibly where “a         
people” is denied any meaningful exercise of its right to          
self-determination within the state of which it forms a part. In other            
circumstances, peoples are expected to achieve self-determination       
within the framework of their existing state. A state whose          
government represents the whole of the people or peoples resident          
within its territory, on a basis of equality and without discrimination,           
and respects the principles of self-determination in its internal         
arrangements, is entitled to maintain its territorial integrity under         
international law and to have that territorial integrity recognized by          
other states.” (emphasis added) 

 

32. There is no evidence suggesting that Fairyland falls into any of the above             

situations that give rise to a right to unilateral secession under international law.             

The Claimant is put on strict proof. 

 

33. It is submitted that the Euroasia’s annexation of Fairyland was not occurring in             

conformity with international law. Therefore, no rules on succession of states in            

treaty law under the Convention are applicable in this case. As a result,             

Fairyland is still governed by the Eastasia BIT, instead of the Euroasia BIT. 

 

21 Procedural Order No.2, [8] 
22 Reference re Secession of Quebec  
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34. Furthermore, since the Euroasia’s annexation of Fairyland was unlawful,         

Fairyland is still part of Eastasia. Therefore, the Claimant remained a national of             

Eastasia, and thus not an investor pursuant to Art. 1.2 of the Euroasia BIT. 

 

 

ii. The Claimant’s purported Euroasian nationality was granted by        

mistake, and it should not be recognized in international law by the            

Tribunal  

 

35. Admittedly, the Claimant had been recognized by the Euroasian authorities as a            

national of Euroasia on 23 March 2014, the date where Euroasia officially declared             

the annexation of Fairyland to Euroasia, though, as submitted above, the annexation            

was by no means lawful. 

 

36. However, whether or not the Euroasian authorities recognized the Claimant is a            

Euroasian national is not a piece of conclusive evidence to compel this Tribunal to              

rule that the Claimant is a Euroasian national in the plane of international law. This is                

only prima facie  evidence .  23

 

37. In Sourfraki v UAE , the BIT in question is the Italy-UAE BIT. Mr. Soufraki sought to                

prove that he was an Italian citizen, so he came under the definition of “investor”               

under the BIT and should thus be protected by the BIT. 

 

38. In Sourfraki v UAE , Art. 1(3) of the BIT defines an “investor of the other Contracting                

State” as a “natural person holding the nationality of that State in accordance with its               

laws. ” (emphasis added). This definition of “investor” is almost identical to the one in              

our present dispute. 

 

39. In Sourfraki v UAE , the court distinguished between the granting of nationality on the              

national level and the recognition of nationality on the international level: 

 

23 Soufraki v UAE [54] 
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“There is a notable difference between the granting of nationality on           
the national level — which is a constitutive act — and the            
recognition of nationality on the international level , — which is a           
declaratory act. The efficacy on the international level of the          
declaratory act is contingent upon the conformity of the grant of           
nationality both with the national law of the State of nationality and            
international law requirements such as effectiveness.” (emphasis       
added).  24

 

40. Furthermore, in Sourfraki v UAE , the Tribunal held that it is “a general principle that               

a State does not have the last word when a question is raised before an international                

tribunal concerning the interpretation of its national law, when it comes to a question              

on which the jurisdiction of the Tribunal depends .” (emphasis added) This is a             

principle developed in SPP v Egypt , or commonly known as the Pyramids  case. 

 

41. The reason is that otherwise, a state’s interpretation of its legislation can control the              

Tribunal’s decision as its own competence. This contravenes Art. 41 of the ICSID             

Convention, which applies to cases heard by the ICSID tribunals, such as the             

Pyramids case. Art. 41 provides that: “The Tribunal shall be the judge of its own               

competence.”  25

 

42. In our present dispute, Art. 6(5) of the ICC Rules of Arbitration is the parallel               

provision of Art. 41 of the ICSID Convention. Art. 6(5) of the ICC Rules of               

Arbitration states that: “Any decision as to the jurisdiction of the arbitral tribunal shall              

then be taken by the arbitral tribunal itself.” 

 

43. Therefore, a State should not have the last word when the interpretation of its              

domestic law affects the jurisdiction of the ICC Tribunal. 

 

44. The same principle can be found in the Flutie case before the United             

States-Venezuela Claims Commission. In that case, the claimant’s standing before the           

Commission depended on Mr. Flutile’s alleged United States citizenship via          

naturalization. The Commission stated: 

24 Ibid [55] 
25 SPP v Egypt [38] 
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“Hence, the Commission , as the sole judge of its jurisdiction, must in            
each case determine for itself the question of the citizenship upon the            
evidence submitted in that behalf ... Whatever may be the conclusive           
force of judgments of naturalization under the municipal laws of the           
country in which they are granted, international tribunals , such as          
this Commission, have claimed and exercised the right to determine          
for themselves the citizenship of claimants from all the facts          
presented. ” (emphasis added)   26

 

45. Therefore, how the Euroasian authorities interpreted its national law is not binding on             

this Tribunal. This Tribunal is free to interpret the Euroasian law to decide on its               

jurisdiction. 

 

46. In our present dispute, it is submitted that the mistake made by the Euroasian              

authority is that the Claimant was granted a Euroasian nationality despite the fact that              

he had an Eastasian nationality, thus in violation of the provisions in the Citizenship              

Act of Euroasia which prohibits Euroasian nationals to possess dual nationality.           27

Since the Claimant had not effectively relinquished his Eastasian nationality at the            

time when the Euroasian nationality was purportedly granted to him on 23 March             

2014, the Claimant could not have become a Euroasian national upon the correct             

application of the Citizenship Act of Euroasia. 

 

47. The Claimant, being an Eastasian national, must submit a renunciation on the legally             

prescribed form if he or she wishes to renounce his or her citizenship. The              28

renunciation becomes effective upon the acknowledgement of the President of          

Eastasia.  29

 

48. Nonetheless, the Claimant did not fulfil the above prescribed formal requirements. On            

2 March 2014, he merely sent an electronic e-mail to the President of Eastasia in               

which he declared the renunciation of his Eastasian citizenship. He did not submit his              

26 Flutie Case [151][152] 
27 Procedural Order No.2, [4] 
28 Procedural Order No.3, [2] 
29 Procedural Order No.3, [2] 
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request on the legally prescribed form, and no acknowledgement was given by the             

President of Eastasia.  30

 

49. Therefore, the Claimant still validly held his Eastasian nationality on 23 March 2014.             

As a result, he could not be legally granted a Euroasian nationality under the              

Euroasian Citizenship Act. The purported grant of Euroasian nationality on 23 March            

2014 was made by mistake and should not be recognized by any international             

tribunal. 

 

 

iii. The Claimant’s newly granted Euroasian nationality is not real and          

effective  

 

50. The landmark International Court of Justice case of Liechtenstein v Guatemala case,            

has established the principle that one must be a real and effective national of a state                

before he or she can invoke diplomatic protection of the state.  31

 

51. This effective nationality principle has been extended from the context of diplomatic            

protection to BIT: 

 

a. In Olguín v Paraguay , the claimant is a dual national of Peru and the US. He                

would like to invoke the Peru-Paraguay BIT. Under Art.1(4)(a) of the BIT,            

“investor” is defined as nationals of the contracting parties “in accordance           

with its law”, which is the same as our present dispute.  32

 

b. The tribunal in Olguín v Paraguay ruled that in only if the nationality is              

effective can a person rely on the BIT made by a state: 

 
“What is important in this case in order to determine whether           
the Claimant has access to the arbitral jurisdiction based on          

30 Procedural Order No.3, [2] 
31 Nottebohm 
32 Olguin v Paraguay  
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the BIT , is only whether he has Peruvian nationality and if           
that nationality is effective .” (emphasis added)   33

 

c. In Sourfraki v UAE , the Tribunal also made the same observation: 

 
“The efficacy on the international level of the declaratory act          
is contingent upon the conformity of the grant of nationality          
both with the national law of the State of nationality and           
international law requirements such as effectiveness .”      
(emphasis added)  34

 

52. The test of “real and effective nationality” laid down in the Nottebohm case is based               

on with which state does the claimant has stronger factual ties. Factors of             

determination include (1) habitual residence; (2) family ties; (3) center of his interests,             

etc.  35

 

53. In our present dispute, the Claimant’s habitual residence is Fairyland. At the end of              

the World War in 1918, Fairyland was recognized by the international community,            

including Euroasia, as part of Eastasia through the signing by all countries involved in              

the World War of the Peace Treaty 1918. Hence, by the time of the dispute arose,                36

Fairyland was within the border of Eastasia for nearly a hundred years. 

 

54. As submitted above, since Euroasia’s annexation of Fairyland in 2014 was unlawful,            

the Claimant’s habitual residence is always Eastasia, as Fairyland is within the            

territory of Eastasia. 

 

55. Moreover, the Claimant had stronger family ties with Eastasia than with Euroasia.            

The Claimant’s parents were born on the territory of Eastasia and remained Eastasian             

nationals until their deaths. The Claimant’s grandparents relinquished their Euroasian          

nationality in 1918, and became Eastasian nationals after Fairlyland became a part of             

Eastasia. 

 

33 Ibid [61] 
34 Soufraki v UAE [55] 
35 Nottebohm p.22 
36 Procedural Order No.3, [9] 
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56. The only family tie that the Claimant has with Euroasia was that his grandparents              

were once Euroasian nationals about a hundred years ago. Compared to that his             

grandparents thereafter became Eastasian nationals, and that his parents were          

Eastasian nationals at all times, the Claimant has very strong family ties with Eastasia              

but not Euroasia. 

 

57. The Claimant’s center of interest was not in Euroasia either. Rocket Bombs, of which              

he is a 100% shareholder and sole member of the board of directors, is located in                

Oceania, not Euroasia. 

 

58. To conclude, the Claimant is not a real and effective national of Euroasia. He should               

not be protected by the Euroasia BIT.  

 

 

iv. The Claimant as a shareholder of Rocket Bombs lacks the ius standi to             

claim the damages suffered by Rocket Bombs  

 

59. Even if this Tribunal holds the view that it has jurisdiction over this claim, it should                

nonetheless strike out this claim as frivolous because the Claimant has suffered no             

personal damages, or at least he has not pleaded any personal damages. 

 

60. Note that the Claimant is now claiming USD 120 million. The Claimant has the              37

burden to show how the amount was calculated. The Claimant’s position is that the              

USD 120 million reflects the devaluation of the shares of Rocket Bombs, the             

company of which the Claimant is the sole shareholder, due to the termination of              

contracts between Rocket Bombs and entities in Oceania by virtue of the Executive             

Order on 1 May 2014.  38

 

61. In the landmark case of Barcelona Traction , the ICJ held that: 

 

37 Request for Arbitration, p.6 
38 Request for Arbitration p.5 
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“…an act directed against and infringing only the company’s rights          
does not involve responsibility towards the shareholders , even if their          
interests are affected.” (emphasis added)   39

 

62. The above is contrasted with: 

 
“…[t]he situation is different if the act complained of is aimed at the             
direct rights of the shareholder as such… including the right to any            
declared dividend, the right to attend and vote at general meetings,           
the right to share in the residual assets of the company on            
liquidation…” (emphasis added)  40

 

63. In the present dispute, no personal rights, including “direct rights of the shareholder”,             

of the Claimant were infringed. He could still freely transfer his shares in Rocket              

Bombs if he wished to. Only the contractual rights of Rocket Bombs were allegedly              

infringed. It is submitted that the Executive Order should be regarded an act directed              

against and infringing the company’s right only. As a result, only Rocket Bombs has              

the standing to claim damages, but not the Claimant. 

 

64. The above conclusion is also consistent with the separate legal entity doctrine in             

company law. To avoid double recovery of the Claimant in the event of both Rocket               

Bombs and himself both bringing the claim for the same damages suffered by Rocket              

Bombs, it is submitted that this Tribunal should not pierce the corporate veil of              

Rocket Bombs, and should hold that only Rocket Bombs is the relevant investor that              

suffers the alleged damages from the Executive Order. 

 

65. Therefore, the claim of the Claimant would become frivolous. This Tribunal must            

thus dismiss the claim. 

 

b. The Claimant has not complied with the pre-arbitral steps as provided in            

Article 9 of the Euroasia BIT prior to bringing his claims before the             

Tribunal 

 

39 Barcelona Traction Case p.36 
40 Ibid p.37 
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66. There are three grounds under this issue: (i) the Claimant failed to submit the dispute               

to the competent judicial or administrative courts of Oceania before bringing the            

dispute to this Tribunal as required by Art. 9.2 of the Euroasia BIT; (ii) futility is not a                  

basis to waive the 24-month requirement in Art. 9.2 of the Euroasia BIT; and (iii)               

even if the Tribunal rules that futility is a valid ground to waive the 24-month               

requirement, the requirement is not  futile.  

 

 

i. The Claimant failed to submit the dispute to the competent judicial or            

administrative courts of Oceania before bringing the dispute to this          

Tribunal as required by Art. 9.2 of the Euroasia BIT  

 

67. Art. 9.2 of the Euroasia BIT provides that: 

 
“If the dispute cannot be settled amicably, it may be submitted to the             
competent judicial or administrative courts of the Contracting Party         
in whose territory the investment is made .” (emphasis added) 

 

68. Art. 9.3 of the Euroasia BIT provides that: 

 
“Where, after twenty four months from the date of the notice on the             
commencement of proceedings before the courts mentioned in        
paragraph 2 above , the dispute between an investor and one of the            
Contracting Parties has not been resolved, it may be referred to           
international arbitration .” (emphasis added) 

 

69. It is submitted that the submission of the dispute to the local courts in Oceania is a                 

mandatory pre-arbitral step when the above two provisions are construed together in            

the overall context. 

 

70. In Impregilo v Argentina , the tribunal interpreted Art. 8.2 and Art. 8.3 of the              

Italy-Argentina BIT, which is identical to Art. 9.2 and Art. 9.3 of the Euroasia BIT               

respectively, with the only exception that the period to be pursued in local courts is 18                

months, not 24 months as in our present dispute.  41

41 Impregilo v Argentina 
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71. Regarding the term “may” in Art. 8.2 of the Italy-Argentina BIT, the tribunal made              

the following observation in Impregilo v Argentina : 

 
“…the term “may” in Article 8(2) is justified in the sense that the             
investor is not obliged to bring the dispute to the domestic courts. The             
only question that arises in regard to the wording in Article 8(2) is             
what legal consequences, if any, follow from the investor’s failure to           
bring the dispute before these courts .” (emphasis added)   42

 

72. The tribunal also noted that the word “may” in Art. 8.3 in regard to the initiation of                 

arbitral proceedings means that no obligation to submit the dispute to international            

arbitration.  

 

73. Although the word choice was “may”, not “shall”, the tribunal held that the             

terminological differences between BITs do not necessarily mean that any substantive           

difference was intended. The context is more important: 

 
“The ambiguity to which they may give rise must be resolved by            
reading the provisions not only according to their wording but also in            
their context (cf. Article 31 of the Vienna Convention on the Law of             
Treaties ). The immediate context of Article 8(2) is Article 8(3), and           
these two provisions, when read together, have to be given a           
reasonable meaning .” (emphasis added)   43

 

74. To construe the two provisions together, the tribunal held that the wording of Art. 8.3               

indicates that it contains a general condition for international arbitration, and there is             

no exception for the situation where there had been no domestic proceedings, or the              

wording would most probably be different   44

 

75. The tribunal reached the conclusion that Art. 8.3 “provides a mandatory – but limited              

in time – jurisdictional requirement ” (emphasis added) before a right to bring a case              

42 Ibid [83] 
43 Ibid [86] 
44 Ibid [89] 
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to international arbitration. The tribunal also cited the cases of Maffezini v Spain and              

Wintershall  to support the conclusion  . 45

 

76. It is submitted that due to the identical wording of the provisions in Impregilo v               

Argentina and the present dispute (except the time limit), the principle in in Impregilo              

v Argentina should apply in the present dispute. Submission of the dispute to the              

competent judicial or administrative courts of Oceania, and only after 24 months from             

the date of the notice on the commencement of proceedings before courts in Oceania              

that the dispute has not been resolved (the “24-month requirement”) is a mandatory             

(but limited in time) jurisdictional requirement before the dispute can be brought to             

international arbitration. 

 

77. The above proposition is further supported by Daimler v Argentina , which held that             

all BIT-based dispute resolution provisions are by their very nature jurisdictional           46

(para. 193); and also the 2014 Permanent Court of Arbitration case of Guaracachi             

America v Bolivia, which held that failure to comply with pre-arbitral steps are             

“jurisdictional barrier conditioning the jurisdiction of the Tribunal”  (para. 390). 47

 

78. The jurisdiction of a tribunal depends upon the existence of an agreement of the              

parties to arbitrate (Hochtief v Argentina , para. 22). Since the agreement to arbitrate             48

between Euroasia and Oceania, as expressed in Art. 9 of the Euroasia BIT, is qualified               

by the 24-month requirement, the failure of the Claimant to do so negates the              

jurisdiction of this Tribunal to decide on the claim.  

 

 

ii. Futility is not a basis to waive the 24-month requirement  

 

79. This Tribunal has no power to waive the 24-month domestic litigation requirement in             

Art. 9.2 of the Euroasia BIT, based on the futility exception to the exhaustion of local                

45 Maffezini v Spain [92][93] 
46 Daimler v Argentina [193] 
47 Guaracachi Amercia v Bolivia [390] 
48 Hochtief v Argentina [22] 
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remedies principle. It is submitted that the futility exception should not be adopted to              

the 24-month domestic litigation requirement in Art. 9.2 of the Euroasia BIT, as the              

24-month period is not a requirement of exhaustion of local remedies, and that there is               

no justification to develop a similar futility exception in the context of pre-arbitral             

steps in a BIT. Most importantly, the 24-month domestic litigation requirement is a             

jurisdictional barrier which the Tribunal has no power to waive. 

 

80. The requirement of exhaustion of local remedies is a longstanding rule of customary             

international law developed in the context of diplomatic protection. Under this           

requirement, where a state commits an act that injures a foreign person, the victim              

must exhaust all the effective domestic legal remedies before its home government            

can espouse its claim in the exercise of diplomatic protection  49

 

81. The requirement of exhaustion of local remedies is subject to the futility exception,             

i.e. a foreign person need not exhaust local remedies that are obviously futile or              

ineffective (p.349, Chpater XIII, Exhaustion of Local Remedies, Investor-State         

Arbitration). 

 

82. The 24-month period is not a requirement of exhaustion of local remedies, and thus              

the futility exception should not apply. 

 

83. In Maffazini v Spain , the Argentina-Spain BIT has the similar dispute resolution            

clause as Art. 9 of the Euroasia BIT. It requires amicable settlement for a period of six                 

months followed by submission to competent tribunals of the Host State for eighteen             

months before submission to international arbitration.  50

 

84. The Tribunal held that the dispute resolution clause in the Argentina-Spain BIT is not              

the exhaustion of local remedies principle, because such principle would require a            

final and non-appealable court decision under the Host State’s law before parties can             

49 Investor-state arbitration, Chapter XIII, p.349 
50 Maffezini v Spain [24] 
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resort to international arbitration. In contrast, the clause allows resort to international            51

arbitration if no decision has been rendered by domestic courts on the merits of the               

claim after eighteen months, or if the dispute between the parties continues after a              

decision has been rendered by the domestic courts. 

 

85. Art. 9.3 of the Euroasia BIT provides if the dispute between an investor and the Host                

State has not been resolved after 24 months of domestic litigation, regardless of             

whether a decision has been rendered by the competent judicial or administrative            

courts, the dispute may be referred to international arbitration. Thus similar to the             

dispute resolution clause in Maffazini v Spain , the 24-month domestic litigation           

requirement does not require a final and non-appealable court decision under           

Oceania’s law before parties can resort to international arbitration. Accordingly, the           52

24-month domestic litigation requirement is not a requirement of exhaustion of local            

remedies, and thus the futility exception to the requirement of exhaustion of local             

remedies should not apply. 

 

86. Further, there is no justification to develop a similar futility exception in the context              

of pre-arbitral steps in a BIT which is far less onerous than the requirement of               

exhaustion of local remedies. 

 

87. The futility exception was developed to mitigate the rigidity of requiring the claimant             

to exhaust all possible local remedies, so that the requirement of exhaustion of local              

remedies do not become “a rule of infinite pursuit by platonically ideal parties with              

bottomless wallets to pay for legal fees”  53

 

88. As explained above, unlike the requirement of exhaustion of local remedies which            

requires a final and non-appealable court decision under the Host State’s law before             

parties can resort to international arbitration, the 24-month domestic litigation period           

only requires commencement of domestic litigation for 24 months before parties can            

51 Ibid [28] 
52 Ibid  
53 Investor-state arbitration p.352 
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resort to international arbitration, regardless of whether a decision has been rendered.            

Thus the 24-month domestic litigation period is a far less onerous pre-arbitral step             

than the requirement of exhaustion of local remedies in the context of diplomatic             

protection, and thus warrants no exception to mitigate any harshness. 

 

89. Most importantly, it is respectfully sumitted that the Tribunal has no power to waive a               

jurisdictional barrier. The requirement of exhaustion of local remedies is only a            

pre-condition of the admissibility of international claims, and thus international          

tribunals have the power to waive such requirement under exceptional circumstances.           

In contrast with the requirement of exhaustion of local remedies, as submitted above             

in Ground 1, the failure of the Claimant to comply with the 24-month requirement              

deprives the Tribunal of its jurisdiction over the present dispute, and thus the Tribunal              

has no power to waive this jurisdictional barrier. 

 

90. In Guaracachi America v Bolivia , although the tribunal considered that a six-month            

“cooling-off period” would likely prove to be futile, the tribunal nevertheless held that             

the six-month “cooling-off period” was a jurisdictional barrier that negated the           

jurisdiction of the tribunal and thus the Tribunal cannot waive the six-month            

“cooling-off period”. The tribunal emphasized that international tribunals are not          

empowered to rewrite the BIT: 

 
“It is not up to the Tribunal to evaluate the importance or effect of              
such a condition , but simply to acknowledge that it was agreed by the             
two Contracting Parties as a condition precedent to the availability          
of an arbitral forum which is, and must be, based on consent . The             
fact is that the Contracting Parties only gave their consent to           
arbitration subject to the existence of a written notification of a claim            
and subject to the passing of six months’ time between such           
notification and any request of arbitration.” (emphasis added)   54

91. Applying the above reasoning, it is submitted that this Tribunal should not rewrite the              

Euroasia BIT and choose not to give effect to the clearly written 24-month             

requirement, based on futility. The Tribunal must give effect to what the parties have              

agreed to undertake. 

 

54 Guaracachi America v Bolivia [389] 
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iii. Even if the Tribunal rules that futility is a valid ground to waive the              

24-month requirement, the 24-month requirement is not futile 

 

92. Even if the Tribunal accepts that the futility exception to the requirement of             

exhaustion of local remedies in the context of diplomatic protection would apply to             

the 24-month domestic litigation requirement, it is submitted that the submission of            

the dispute to the competent judicial or administrative courts of Oceania is not             

obviously futile. 

 

93. The test of futility is one of “obvious futility”  55

 

94. The Oceanian Constitutional Tribunal is empowered to set aside any legal act,            

including an executive order, if it finds it unconstitutional.  56

 

95. The Claimant has the burden to prove that the submission of the dispute to the               

Oceanian Constitutional Tribunal is obviously futile, despite the fact that the           

Oceanian Constitutional Tribunal has the legal power to set aside the Executive Order             

of 1 May 2014. Unlikelihood that the Oceanian Constitutional Tribunal would set            

aside the Executive Order is insufficient to discharge the high burden of proof of              

obvious futility. 

 

96. Submission of the dispute to the Oceanian Constitutional Tribunal is not futile, let             

alone obviously futile, because as long as the legal proceedings in the local courts can               

“contribute to a resolution of a dispute, or at least to a narrowing of the issues in                 

dispute”, they are not futile   57

 

97. If the present dispute had been submitted to the Oceanian Constitutional Tribunal,            

even if such findings might not have led to an eventual settlement, the decision of the                

55 The Finish Ships Arbitration 
56 Procedural Order No.3 [6] 
57 Hochief v Argentina [8] 
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Oceanian Constitutional Tribunal would enhance the prospects of success in the           

subsequent international claim .  58

 

98. Furthermore, even if the Oceanian Constitutional Tribunal might not be able to give a              

verdict within 24 months, the Tribunal would likely to have made preliminary            

findings, and both parties are likely to have made some concessions during the court              

proceedings. These will constitute a more expedient subsequent arbitration, if any. 

 

99. The Tribunal should accordingly refuse to waive the 24-month domestic litigation           

requirement in Art. 9.2 of the Euroasia BIT as it is not obviously futile. 

 

 

c. The Claimant cannot invoke Art. 8 of the Eastasia BIT pursuant to Art. 3              

of the Euroasia BIT  

 

100. The dispute resolution clause, which is Art. 8 of the Eastasia BIT, does not have               

the 24-month requirement. Therefore, the Respondent agrees that if the Claimant is            

successful in invoking Art. 8 of the Eastasia BIT under Art. 3 of the Euroasia BIT                

(“the MFN Clause”), the 24-month requirement is no longer a jurisdictional barrier            

to the Claimant. 

 

101. However, it is submitted that it is irrelevant whether the Claimant can invoke Art.              

8 of the Eastasia BIT via the MFN Clause, and that the Claimant cannot invoke Art. 8                 

of the Eastasia BIT via the MFN Clause. There are three grounds: (i) the MFN Clause                

only prohibits discriminatory treatment over international arbitration that has been          

consented to in the first place, but does not provide consent to international             

arbitration; (ii) international arbitration is not a treatment within the territory of            

Euroasia, thus outside the scope of the MFN Clause; and (iii) the MFN Clause does               

not  cover procedural matters such as Art. 8 of the Eastasia BIT.  

 

58 Ibid 
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i. The MFN Clause only prohibits discriminatory treatment over        

international arbitration that has been consented to in the first place,           

but does not provide consent to international arbitration 

 

102. It is submitted that that it is not the function of the MFN clause to operate in a                  

jurisdictional manner, i.e. to provide consent to international arbitration. The MFN           

clause only prohibits discrimination over treatment that has been consented to in the             

first place. This is the view of the tribunal in ICS v. Argentina, in response to the                 

Claimant’s argument that the MFN clause in the UK-Argentina BIT allows UK investors in              

Argentina to resort directly to international arbitration: 

 
“… in order to be of assistance to the Claimant in the present case, the MFN                
clause must constitute more than a mere prohibition of discrimination          
between investors based on their provenance: the MFN clause must also be            
in itself a manifestation of consent to the arbitration of investment disputes            
according to the rules that the MFN provision might attract from other            
comparator treaties. Should the MFN provision not be found to operate in a             
jurisdictional manner , that is to act independently as a substitute for the            
consent found in the basic treaty’s dispute resolution clause, it cannot have            
the effect advocated for by the Claimant here.” (emphasis added)   59

 

103. As submitted above, Oceania has conditioned its consent to international          

arbitration on the fulfillment of Art. 9 of the Euroasia BIT, and thus international              

arbitration has not been consented to by Oceania upon the failure of the Claimant to               

fulfill Article 9.2 of the Euroasia BIT. 

 

104. The MFN clause, regardless of whether its scope is wide enough to cover             

procedural matters such as a dispute resolution arrangement, does not provide any            

unconditional consent of Oceania to the jurisdiction of ICC as a substitute of the              

conditional consent in Art. 9 of Euroasia BIT. 

 

105. Accordingly, the Tribunal has no jurisdiction over the present dispute regardless           

of whether the Claimant can invoke Art. 8 of the Eastasia BIT via the MFN clause, as                 

59 ICS v Argentina [278] 
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the MFN clause cannot remedy the lack of consent to international arbitration by the              

Respondent. 

 

 

ii. International arbitration is not a treatment within the territory of          

Euroasia, thus outside the scope of the MFN Clause 

 

106. Art. 3.1 of the Euroasia BIT (the MFN Clause) provides that: 

 
“Each Contracting Party shall, within its own territory , accord to          
investments made by investors of the other Contracting Party, to the           
income and activities related to such investments and to such other           
investment matters regulated by this Agreement , a treatment that is          
no less favourable than that accorded to its own investors or investors            
from third-party countries.” (emphasis added) 

 

107. Note that the above phrase of “within its own territory” is the central focus of this                

ground. 

 

108. In ICS v Argentina, the tribunal also needed to determine whether the            

most-favoured nation clause of the UK-Argentina BIT was broad enough to allow the             

claimant to circumvent the pre-arbitral step of prior submission of disputes to the             

Argentine courts for a period of 18 months.  60

 

109. In ICS v Argentina, the tribunal interpreted Art. 3.1, which is the with similar              

phrase of “in its territory”: 

 
“Neither Contracting Party shall in its territory subject investments or          
returns of investors of the other Contracting Party to treatment less           
favourable than that which it accords to investments or returns of its own             
investors or to investments or returns of investors of any third State.”            
(emphasis added)  61

 

60 Ibid  
61 Ibid 
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110. The tribunal in ICS v Argentina held that international arbitration is not an activity              

inherently linked to the territory of the host state, because the legal seat of the               

arbitration is usually located in the territory of a neutral third state . 62

 

111. The tribunal went on to hold that: 

 
“The host State’s obligation extends no further than providing the          
covered investor with “treatment” in respect of domestic dispute         
resolution (i.e., dispute resolution “in its territory”) that is no less           
favourable than the domestic dispute resolution treatment provided to         
investors from third States. Where an MFN clause applies only to           
treatment in the territory of the host State, the logical corollary is that             
treatment outside the territory of the host State does not fall within            
the scope of the clause .”  (emphasis added) 63

 

112. Similarly, in Daimler v Argentina , there was a most-favored nation clause in the             

German-Argentina BIT. The “in the territory” requirement was also present. The           

tribunal similarly held that the resolution of an investor-state dispute within the            

domestic courts of a host state would constitute an activity that takes place within its               

territory . However, the tribunal concluded that the most-favored nation clause did           64

not extend to international arbitration: 

 
“The same cannot be said , however, of international arbitration ,         
which almost without exception takes place outside the territory of          
the Host State and which per definition proceeds independently of          
any state control .” (emphasis added)   65

 

113. Applying the above principle to our present dispute, it is submitted that the phrase              

“within its own territory” in the MFN Clause represents that the MFN guarantees             

undertaken by Oceania are territorially limited to Oceania’s own territory. Since           

international arbitration is an activity outside of the territory of Oceania, over which             

Oceania has no control, the MFN Clause does not cover international arbitration.  

 

62 ICS v Argentina  [306] 
63 ICS v Argentina  [308] 
64 Daimler v Argentina [227] 
65 Ibid [228] 
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114. Thus the Claimant cannot invoke the MFN Clause to invoke Art. 8 of the Eastasia               

BIT for a more favorable treatment to international arbitration.  

 

 

iii. The MFN Clause does not cover procedural matters such as Art. 8 of             

the Eastasia BIT  

 

115. As submitted in Section A(b) above, all BIT-based dispute resolution provisions,           

or procedural matters, are by their very nature jurisdictional (Daimler v Argentina ,            66

para. 193). 

 

116. The most-favoured nation clause is a prohibition of discrimination between          

investors based on their provenance (ICS v Argentina , para. 278). The tribunal in             67

ICS v Argentina held that a most-favoured nation clause does not cover a dispute              

resolution clause, because a most-favoured nation clause cannot be a substitute for            

consent. Consent can only be acquired if the parties went through the required             

procedures in the dispute resolution clause. 

 

117. Moreover, in Plama v Bulgaria , the tribunal interpreted the most-favored nation           

clause in the Cyprus-Bulgaria BIT, which states: 

 
“Each Contracting Party shall apply to the investments in its territory           
by investors of the other Contracting Party a treatment which is not            
less favorable than that accorded to investments by investors of third           
states.”  68

 

118. The tribunal held that treatment to investment does not include dispute resolution            

provision because the Tribunal held that it was a well-established principle, both in             

domestic and international law, that an agreement to consent to arbitration should be             

clear and unambiguous (para. 198). The contracting parties cannot be presumed to            69

66 Ibid [193] 
67 ICS v Argentina [278] 
68 Plama v Bulgaria  
69 Ibid [198] 
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have agreed that those provisions can be enlarged by incorporating dispute resolution            

provisions from other treaties negotiated in an entirely different context  (para. 207). 70

 

119. Moreover, the tribunal doubted that the contracting states intended to give           

investors the right to cherry pick procedural elements from various third-party treaties            

when initiating arbitration  (para. 219). 71

 

120. The Awards of Maffezini v Spain and Gas Natural v Argentina can be             

distinguished from the present dispute, because the two cases involve the           

interpretation of a substantially different most-favoured nation clause of the          

Spain-Argentina BIT. The clause stipulates that the most-favoured nation clause          

includes “all matters subject to this Agreement”. 

 

121. The scope of the most-favoured nation clause in Maffezini v Spain and Gas             

Natural v Argentina is much wider than the scope of the MFN Clause of the Euroasia                

BIT, which only includes investments, the income and activities related to such            

investments and such other investment matters regulated by the BIT. Therefore,           

Maffezini v Spain and Gas Natural v Argentina can be factually distinguished from             

the present case. 

 

122. Hence, it is submitted that Art. 8 of the Eastasian BIT, which is the dispute               

resolution provision, should not be invoked through the MFN Clause since the MFN             

Clause is not wide enough to cover procedural matters. 

 

 

 

d. The Claimant cannot directly invoke the Eastasia BIT before the          

Tribunal  

 

70 Ibid [207] 
71 Ibid [219] 

39 



 

TEAM FORSTER, MEMORIAL FOR RESPONDENT 

 

123. As submitted above, the position of the Respondent is that the Claimant remains             

an Eastasian national. However, with respect, this does not mean that this Tribunal             

can directly apply the Eastasian BIT to resolve the dispute. 

 

 

i. The Claimant only based its claim upon the Euroasia BIT and the            

Tribunal is not formed properly to derive its jurisdiction from the           

Eastasia BIT  

 

124. In the Request for Arbitration, the Claimant sought to rely on Art. 8 of the               

Eastasia BIT through the MFN Clause of the Euroasia BIT. The basis is the Euroasia               72

BIT. Thus Procedural Order No.1 [4], which sets out the jurisdictional issue to be              

addressed in the Main Stage of this arbitral proceeding, states: 

 
“(1) Whether the Tribunal may exercise its jurisdiction under the          
Agreement between the Republic of Oceania and the Republic of Euroasia           
for the Promotion and Reciprocal Protection of Investments dated 1 January           
1995 with respect to whether… 

(c) Claimant may invoke Article 8 of the Agreement for the           
Promotion and Reciprocal Protection of Investments between the        
Republic of Oceania and the Republic of Eastasia dated 1 January           
1992 pursuant to Article 3 of the Euroasia BIT ” (emphasis added) 

 

125. It is clear that Procedural Order No.1 restricts the basis of the Claimant’s claim to               

be under the Euroasia BIT, and thus only requires the Tribunal to resolve the              

jurisdictional challenge in relation to the Euroasia BIT, instead of the Eastasia BIT. 

 

126. Art. 22 of the ICC Rules of Arbitration states that: 

 
“2) In order to ensure effective case management, the arbitral          
tribunal, after consulting the parties, may adopt such procedural         
measures as it considers appropriate, provided that they are not          
contrary to any agreement of the parties. 
… 
5) The parties undertake to comply with any order made by the            
arbitral tribunal .” (emphasis added) 

 

72 Request for Arbitration, p.3 
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127. Thus the Claimant is bound by Procedural Order No.1 to only base its claim upon               

the Euroasia BIT, and thus cannot invoke the Eastasia BIT directly. 

 

128. Further or alternatively, the Tribunal is not formed properly to hear claims under             

the Eastasia BIT, and thus the Award it renders will be set aside. 

 

129. Art. 8 of the Eastasia BIT does not state the number of arbitrators to be appointed.                

In this situation, Art. 12(2) of the ICC Rules of Arbitration applies: 

 
“Article 12: Constitution of the Arbitral Tribunal 
Number of Arbitrators  
1) The disputes shall be decided by a sole arbitrator or by three             
arbitrators.  
2) Where the parties have not agreed upon the number of arbitrators,            
the Court shall appoint a sole arbitrator , save where it appears to the             
Court that the dispute is such as to warrant the appointment of three             
arbitrators. In such case, the claimant shall nominate an arbitrator          
within a period of 15 days from the receipt of the notification of the              
decision of the Court , and the respondent shall nominate an arbitrator           
within a period of 15 days from the receipt of the notification of the              
nomination made by the claimant. If a party fails to nominate an            
arbitrator, the appointment shall be made by the Court.” (emphasis          
added) 

 

130. There is no decision from the ICC that the dispute warrants the appointment of              

three arbitrators. Thus this proceeding should instead be heard by a sole arbitrator             

appointed by the Court. 

 

131. However, the Tribunal was formed by nomination of one arbitrator each by the             

Claimant and the Respondent as well as the appointment of the President by the              

International Court of Arbitration of ICC. The formation of the Tribunal is thus in              

accordance with Art. 9.5(b) of the Euroasia BIT, which specifies that three arbitrators             

shall be appointed in accordance with Art. 12(4), (5) of the ICC Rules of Arbitration: 

 
“Article 12: Constitution of the Arbitral Tribunal 
The Arbitrators  
… 
4) Where the parties have agreed that the dispute shall be resolved by             
three arbitrators, each party shall nominate in the Request and the           
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Answer, respectively, one arbitrator for confirmation. If a party fails          
to nominate an arbitrator, the appointment shall be made by the           
Court.  
5) Where the dispute is to be referred to three arbitrators, the third             
arbitrator, who will act as president of the arbitral tribunal, shall be            
appointed by the Court…” 

 

132. If the Tribunal decides that it has jurisdiction under the Eastasia BIT, the eventual              

Award will be set aside by virtue of procedural irregularity in the composition of the               

arbitral tribunal, according to the UNCITRAL Arbitration Law , adopted verbatim           73

by the arbitration law of Braluft, Silverige which is the seat of this arbitration. Art.               74 75

34(2)(a)(iv) of the UNCITRAL Arbitration Law states: 

 
“Article 34: Application for setting aside as exclusive recourse         
against arbitral award 
… 
(2) An arbitral award may be set aside by the court specified in article              
6 only if: 

(a) the party making the application furnishes proof that: 
… 

(iv) the composition of the arbitral tribunal or the         
arbitral procedure was not in accordance with the        
agreement of the parties , unless such agreement was in         
conflict with a provision of this Law from which the          
parties cannot derogate, or, failing such agreement,       
was not in accordance with this Law…” (emphasis        
added) 

 

133. Thus the Tribunal is not formed in accordance with the Eastasia BIT, the             

Tribunal’s Award rendered under the jurisdiction derived from the Eastasia BIT,           

based upon the direct applicability of the Eastasia BIT, will be set aside by courts in                

Braluft, Silverige in accordance with Art. 34(2)(a)(iv) of the UNCITRAL Arbitration           

Law. 

 

134. In conclusion, as the Claimant is bound by Procedural Order No.1 to only base its               

claim upon the Euroasia BIT, and the Tribunal is not formed properly in accordance              

with the Eastasia BIT to derive its jurisdiction from the Eastasia BIT, the Claimant              

73 UNICITRAL Arbitration Law (revised in 2010) 
74 Braluft, Silverige  
75 Procedural Order No.2, [8] 
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cannot invoke Eastasia BIT directly, and this Tribunal’s Award based on the direct             

applicability of the Eastasia BIT will be set aside in accordance with the UNCITRAL              

Arbitration Law. Thus the Tribunal should not allow the Claimant to invoke the             

Eastasia BIT directly.  
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PART TWO: MERITS OF THE CLAIM 
 

A. THE RESPONDENT DID NOT EXPROPRIATE THE      

CLAIMANT’S INVESTMENT 

 

135. It is submitted that the sanctions were merely an export restriction with regards to              

one particular country. It should also be emphasized that it does not attach criminal              

liability, merely imposing civil liability. 

 

136. As a matter of customary international law, tribunals have recognized that the            

States have an inherent right to regulate, and not all State’s measures interfering with              

property are expropriation. This trite law was the ratio in landmark judgements such             

as Pope & Talbot v. Canada , Tecmed v. Mexico and S.D. Myers v. Canada . It is also                 

submitted that the “effect and purpose doctrine” is preferable to the “sole effect             

doctrine”, since it better reflects the current legal trend in investor-state arbitration. 

 
 

 

a. In order to prove expropriation, “substantial deprivation” that renders         

property rights “useless” must be established by the Claimant  

 

137. Article In the case of Philip Morris v Uruguay , a strict test was applied whereby if                

the business is still profitable, it does not constitute expropriation. In that case, the              

disputed regulation still allowed the use of brand name and trademark on 20% of the               

packages, and subsidiary still profitable after measures despite prohibition of the use            

of variants: 

 
“In the Tribunal’s view, in respect of a claim based on indirect            
expropriation, as long as sufficient value remains after the Challenged          
Measures are implemented, there is no expropriation. As confirmed         
by investment treaty decisions, a partial loss of the profits that the            
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investment would have yielded absent the measure does not confer an           
expropriatory character on the measure.”   76

 

138. In RFCC v Morocco , expropriation was also defined as a complete neutralization            

of profit-making ability:  

 
“Substantial effects of an intensity that reduces and/or removes the          
legitimate benefits related with the use of the rights targeted by the            
measure to an extent that they render their further possession          
useless.”  77

 

139. Applying the law in the present case, a holistic overall assessment must be made              

to ascertain whether or not there was expropriation, such as the impact of regulations              

on future profitability, change in overall value, and the duration and scope of the              

regulations. 

 

140. It is first submitted that Rocket Bombs can still trade with entities outside of              

Euroasia, hence the regulations are far from a complete neutralization of           

profit-making ability. 

 

141. It is further submitted that Rocket Bombs is a company that is able to absorb               

market shocks and temporary losses in order to relocate investments and production.            

It has been a very prosperous company, and was one of the largest arms producers in                

Oceania. The prosperity of Rocket Bombs even benefited the local economy and            

revitalized the town it is based in. Applying the law in this case, since the business is                 

still profitable, it does not constitute expropriation. 

 

142. It is submitted that Rocket Bombs still retains the license to manufacture weapons,             

which means the company still has the means to legitimately continue their business             

in Oceania as long as they do not opt to trade with entities in Euroasia. 

 

76 Philip Morris v Uruguay  [286] 
77 RFCC v Morocco [69] 
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143. In SD Myers v Canada , a ban lasting for 18 months has been held to be not long                  

enough. 

 

“In this case the closure of the border was temporary. SDMI’s venture            
into the Canadian market was postponed for approximately eighteen         
months. Mr. Dana Myers testified that this delay had the effect of            
eliminating SDMI’s competitive advantage. This may have       
significance in assessing the compensation to be awarded in relation          
to CANADA’s violations of Articles 1102 and 110548, but it does           
not support the proposition on the facts of this case that the measure             
should be characterized as an expropriation within the terms of          
Article 1110.”  78

 

144. In the present case, since the time frame of the sanctions is unknown, and that the                

restrictions are merely geographical constraints, it does not constitute expropriation. It           

should also be noted that in SD Myers v Canada , the ban was motivated by               

environmental concerns, which is similarly a public purpose comparable to the           

motives behind the sanctions in the present case. 

 

 

 

b. Investment-backed expectations of investor should also be factored in the          

finding of expropriation 

 

145. In Starett Housing , it was established that the associated risks of investment in a              

particular country could negate the finding of expropriation if there are inherent            

geopolitical risks in the region. 

 
“Investors in Iran, like investors in all other countries, have to assume            
a risk that the country might experience strikes, lock-outs,         
disturbances, changes of the economic and political system and even          
revolution. That any of these risks materialized does not necessarily          
mean that property rights affected by such events can be deemed to            
have been taken. A revolution as such does not entitle investors to            
compensation under international law.”   79

 

78 SD Myers v Canada, [284] 
79 Starrett Housing, [156] 
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146. Given that the sanctions are merely a response to political instability in the region,              

which has been widely broadcasted and made known to the public, it does not              

constitute expropriation by the state. 

 

147. The evidence for such include, inter alia , the fact that the request for Euroasia’s              

assistance was broadcasted on TV and that the United Nations Security Council            

discussed but unable to resolve the conflict.  80

 

 

 

c. Even if there is a severe impact on Claimant’s investment, the police            

power exception applies; the Tribunal has to give deference to the           

sovereignty of Ociania in protecting its national security 

 

148. While the lack of intent does not negate expropriation, it is often evidence to the               

contrary. It ought to be noted that intent in the present case is relevant since the                81

sanctions harm the economic interests of Valhalla. Regardless, Oceania is compelled           

to give support to an ally with regards to diplomacy and domestic policy. 

 

149. The establishment of the police power exception depends firstly on whether or not             

there is a legitimate aim. In Philip Morris v Uruguay , it was established that sanctions               

do not require compensation if regulations are bona fide, non-discriminatory and           

proportionate: 

 
“As indicated by earlier investment treaty decisions, in order for a           
State’s action in exercise of regulatory powers not to constitute          
indirect expropriation, the action has to comply with certain         
conditions. Among those most commonly mentioned are that the         
action must be taken bona fide for the purpose of protecting the            
public welfare, must be non-discriminatory and proportionate.”   82

 

80 Procedure Order No.2, [3] 
81 C. Lévesque, 33 RGD 39 
82 Philip Morris v Uruguay  [305] 
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150. Philip Morris v Uruguay also extended on the increasing international trend of            

recognition of the police powers doctrine: 

 
“The principle that the State’s reasonable bona fide exercise of police           
powers in such matters as the maintenance of public order, health or            
morality, excludes compensation even when it causes economic        
damage to an investor and that the measures taken for that purpose            
should not be considered as expropriatory did not find immediate          
recognition in investment treaty decisions. 
 
But a consistent trend in favor of differentiating the exercise of police            
powers from indirect expropriation emerged after 2000. During this         
latter period, a range of investment decisions have contributed to          
develop the scope, content and conditions of the State’s police powers           
doctrine, anchoring it in international law. According to a principle          
recognized by these decisions, whether a measure may be         
characterized as expropriatory depends on the nature and purpose of          
the State’s action.389 Some decisions have relied on the         
jurisprudence of the European Court of Human Rights, based on          
Article 1 of Protocol 1 of the Convention.”   83

 

 

i. The sanctions persued a legitimate aim  
 

151. In the present case, the legitimate aim is two-fold: (1) internationally to maintain             

regional stability and territorial integrity of a close ally; and (2) domestically to             

prevent wave of secessionist movement given the escalation of violence and splitting            

of international community. 

 

152. Such motives are also similar to Obama’s arguments for sanctioning Russia after            

the Crimean Crisis, where "Russia asserted governmental authority in the Crimean           

region without the authorization of the Government of Ukraine " and its actions were             

found, inter alia , to "undermine democratic processes and institutions in Ukraine ". 

 

153. According to the Trans-Pacific Partnership Art. 9.16:  

 
“Nothing in this Chapter shall be construed to prevent a Party from            
adopting, maintaining or enforcing any measure otherwise consistent        

83 Ibid [295] 
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with this Chapter that it considers appropriate to ensure that          
investment activity in its territory is undertaken in a manner sensitive           
to environmental, health or other regulatory objectives.” 

 

154. Art. 29.3 also permits temporary restrictive financial measures in exceptional           

circumstances:  

 
“The Parties understand that the measures referred to in Article          
XIV(b) of GATS include environmental measures necessary to        
protect human, animal or plant life or health.” 

 

155. Hence it is submitted that such an approach continues to be endorsed in recent              

landmark treaties. 

 

 

ii. The sanctions was proportionate  
 

156. The test for proportionality was laid out in Philip Morris v Uruguay , where it              

doesn’t matter if measures are effective at (in that case) reducing smoking; the             

Tribunal found that as long as regulations are “directed to this end ” and were              

“capable of contributing to its achievement ”, it is proportionate: 

 
“Moreover, the Challenged Measures were introduced as part of a          
larger scheme of tobacco control, the different components of which          
it is difficult to disentangle. But the fact remains that the incidence of             
smoking in Uruguay has declined, notably among young smokers,         
408 and that these were public health measures which were directed           
to this end and were capable of contributing to its achievement. In the             
Tribunal’s view, that is sufficient for the purposes of defeating a           
claim under Article 5(1) of the BIT.”  84

 

157. Here, the sanctions are obviously directed to the end of achieving the twin             

objectives stated above, as it allows Oceania to establish a clear stance in the              

international community, and stops the supply to weapons to the ally of an enemy              

state. 

 

84 Ibid [306] 
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iii. The implementation of the sanctions was not discriminatory  
 

158. The sanctions were also non-discriminatory. Since Rocket Bombs is the only           

company in Oceania that supplies weapons to Euroasia, it is only natural that Rocket              

Bombs is the only company designated in the sanctions. Moreover, the arms industry             

is not the only sector designated under the sanctions, and given the scope of the               

sanctions, it is reasonable to conclude that the sanctions were non-discriminatory. 

 

 
 

d. As a matter of policy, the Tribunal should accord a high margin of             

appreciation to the State 

 

159. As a matter of policy, it is submitted that the Tribunal should accord a high               

margin of appreciation to the state when ruling on the issue of state-mandated             

expropriation. As reflected in Philip Morris v Uruguay , there is an increasing            

international trend in recognizing the police power exception – one of the reasons for              

such is because the Tribunal has a vested interest in retaining different state actors in               

the existing framework of investor-state arbitration, an institution that has lent to            

greater legal certainty and protection of investments around the world.  

 

160. If the Tribunal is to depart from this international trend, it would be perceived by               

different state actors to be an overly-intrusive institution that seeks to undermine a             

state’s legitimacy, and hence drive them away from opting into the current institution.             

It is on this basis that a high margin of appreciation should be accorded to the state in                  

order to set a positive precedent. 
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B. THE CLAIMANT CONTRIBUTED TO HIS LOSSES  
 

161. It It is submitted that the Claimant made a significant and material contribution to              

his losses suffered. Even if the Tribunal is to find that the Respondent expropriated              

the Claimant’s investment, damages should be reduced by 100%. 

 

162. In order to establish contributory fault, the wilful or negligent act by the             

respondent must have caused the claimant’s loss. Article 39 of the ILC Draft Articles              

provides that if the respondent state is able to prove that the claimant contributed to               

that loss, the amount of compensation will be reduced or maybe even voided:  

 
“In the determination of reparation, account shall be taken of the           
contribution to the injury by wilful or negligent action or omission of            
the injured State or any person or entity in relation to whom            
reparation is sought.” 

 

163. Regarding the legal status of this provision, Art. 39 is a widely-accepted             

customary international law as prescribed by Art. 38 (1)(b) of the International Court             

of Justice Statute. 

 

164. There are two parts to the test of contributory negligence: (i) the conduct of the               

claimant must have constituted unreasonable or imprudent business conduct; and (ii)           

there must be effective causation and proximity. 

 

 

 

a. The Claiment engaged in unreasonable and imprudent business conduct 

 

165. It is submitted that the Claimant’s conduct was unreasonable and imprudent           

business conduct. 

 

166. The general principle was laid out in MTD v Chile , where it was established that               

with regards to the calculation of damages, the Tribunal in that case considered the              
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behavior of the investor to not have been that of a wise investor, as they accepted to                 

pay a price for the land with the Project without appropriate legal protection. A wise               

investor would not have paid full price up-front for land valued on the assumption of               

the realization of the Project; he would at least have staged future payments to project               

progress, including the issuance of the required development permits:  

 

“The BITs are not an insurance against business risk and the Tribunal            
considers that the Claimants should bear the consequences of their          
own actions as experienced businessmen. Their choice of partner, the          
acceptance of a land valuation based on future assumptions without          
protecting themselves contractually in case the assumptions would        
not materialize, including the issuance of the required development         
permits, are risks that the Claimants took irrespective of Chile’s          
actions.”   85

 

167. Damages in that case was reduced by 50%:  

 

“The Tribunal considers therefore that the Claimants should bear part          
of the damages suffered and the Tribunal estimates that share to be            
50% after deduction of the residual value of their investment          
calculated on the basis of the following considerations.”   86

 

168. In Genin et al v Estonia , the Tribunal found the respondents’ lacklustre treatment             

of claimants did not fall short of standards prescribed in the BIT, as the respondents’               

actions took place in “a context comprised of serious and entirely reasonable            

misgivings regarding the investors’ management, its operations, its investments and          

ultimately its soundness as a financial institution ” . As there was serious           87

mismanagement and it was found to be an unsound financial institution, the            

claimant’s negligent and imprudent behaviour was held to be the sole cause of the              

alleged injury, thus damages was reduced by 100%. 

 

169. Applying the law in the present case, the Claimant’s first failure is that he failed to                

diversify his company. Despite the fact that the arms trade is one of the most lucrative                

85 MTD v Chile  [178] 
86 Ibid [243] 
87 Genin el al v Estonia  [361] 
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industries in the world as a nearly $30billian global trade industry in 2015 according              

to Stockholm International Peace Research Institute, he did not take reasonable steps            

to diversify his investments elsewhere, and produce weapons for entities outside of            

Euroasia. 

 

170. The fact that his entire business hinges on one contract with one party is merely a                

bad economic decision and over-exuberant optimism in one particular territory. It is            

thus manifestly unreasonable to force the state to pay for his failure to mitigate normal               

business risks 

 

171. The Claimant’s second failure is that he continued to supply weapons to Euroasia,             

even after Peter Explosive should have known of Euroasia’s intention to incorporate            

Fairyland into its territory by direct military intervention if necessary. 

 

172. The Claimant has prior knowledge and ample time to act. In August 2013 , there              

was an intention to hold the referendum by officials of Fairyland; three months             

afterwards in November 2013 , the referendum was held and the territory voted to             

leave; after a “long debate” within Euroasia as to whether it should intervene             88

military, the Claimant, by the end of February 2014 entered into a new contract with               

Euroasia. By late March 2014 , the annexation was declared to be illegal, and 4 days               

later on 1 April 2014 diplomatic relations were broken off, prompting international            

outrage, and Oceania belongs to the camp against the annexation. The new contract             

also comes into effect. It should also be noted that sanctions were broadcasted by the               

media in the preparation stage before they were put into effect on 1st May 2014.  89

 

173. Mr Explosive could have either not signed the contract in February given the long              

debates and escalating instability; ended negotiations between 28 Marh to 1 April            

before the contract comes into effect; or unilaterally terminate the contract between 1             

April when diplomacy failed and the situation began to escalate and 1 May 2014              

when the sanctions were put in effect. 

88 Facts, [14] 
89 Procedural Order No.2, [7] 
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174. Given that Rocket Bombs is producing weapons to a country that the ally of              

Oceania has broken off diplomatic ties with, the sensitive nature of his company’s             

industry would pose as a significant business risk to the average reasonable            

businessman; the prudent business decision would be to divest in the area and move              

his operations elsewhere. 

 

 

b. There is effective causation and proximity 

 

175. There is effective causation and proximity in the present case. 

 

176. It must be proven that the particular act actually caused the damage in dispute, and               

was a normal consequence of the act, according to Administration Decision II,            

US-Germany Mixed Claims Commission. 

 

177. In Yukos Universal Limited (Isle of Man) v. The Russian Federation (PCA Case             

No. AA 227), such apportionment should also must be “fair and reasonable in the              

circumstances of the case ” . 90

 

178. The contribution to damage must also be material and significant . The tribunal in             91

Occidental v Ecuador II  also held:  

 

“The Tribunal notes that it is not any contribution by the injured party             
to the damage which it has suffered which will trigger a finding of             
contributory negligence. The contribution must be material and        
significant. In this regard, the Tribunal has a wide margin of           
discretion in apportioning fault.”  92

 

 

 

90 Yukos Award  [1637] 
91 Occidental v Ecuador II  [687] 
92 Ibid [670] 
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179. The Tribunal also noted the following:  

 
“Paraphrasing the words of Article 39 of the International Law          
Commission’s Articles on Responsibility of States for Internationally        
Wrongful Acts and its commentary, the Tribunal must determine         
whether this unlawful act of OEPC contributed to its injury in a            
material and significant way, or was it a minor contributory factor           
which, based on subsequent events such as the VAT Award, cannot           
be considered, legally, as a link in the causative chain.”   93

 

180. A clear line is drawn between a minor and a material contribution of the injury in                 

order for the Tribunal to make a ruling on the issue of significant contribution. 

 

181. Applying the law in the present case, maintaining business ties with Euroasia            

directly provoked the imposition of sanctions upon Rocket Bombs Ltd as it is a              

company that supplies weapons to the enemy state of an ally. Such a decision also led                

to the deterioration in the company’s financial situation. 

 

182. The deterioration in the company’s financial situation due to sanctions is also a             

direct and foreseeable result. 

 

183. Given the material and foreseeable contribution to damage caused, the amount of            

compensation should be voided for the Respondent. 

 

 

  

93 Ibid [673] 
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PRAYER FOR RELIEF 
 

184. The Respondent respectfully asks the tribunal to find that: 

a. the Tribunal does not  have the jurisdiction over the present dispute; 

b. the sanctions and the Executive Order implemented by the Respondent does           

not  constitute an expropriation of the Claimant’s investment; 

c. the Claimant contributed to any damage suffered by his investment;  

d. no  compensation be awarded to the Claimant.  
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