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Statement of Facts 
 

 

 

1. The Republic of Oceania (“Oceania” or the “Respondent”) entered into the treaty 

called “Agreement between the Republic of Oceania and the Republic of Euroasia for 

the Promotion and Reciprocal Protection of Investments” (“Euroasia BIT”) with the 

Republic of Euroasia (“Euroasia”) on January 1
st
, 1992.

1
  

 

2. Also on January 1
st
, 1992, Oceania has also entered into the treaty called “Agreement 

between the Republic of Oceania and the Republic of Eastasia for the Promotion and 

Reciprocal Protection of Investments” (“Eastasia BIT”) with the Republic of Eastasia 

(“Eastasia”).
2
  

 

3. Peter Explosive (the “Claimant”), is a national of Eastasia, from the territory of 

Fairyland. In February 1998, the Claimant bought the shares of an arm production 

company called Rocket Bombs Ltd (“Rocket bombs”) and became its president and 

the sole member of its board of directors
3
. 

 

4. By Oceanian laws, in order to operate the company, the Claimant needed to obtain 

environmental approval, in the form of a license, from the National Environment 

Authority of Oceania for the commencement of arms production
4
. 

 

5. The Claimant obtained this environmental licence on July 23, 1998, following a 

private meeting with the President of the National Environment Authority of 

Oceania.
5
  

 

                                                           
1
 Statement of Uncontested Facts, par. 1, p.32, 2016 FDI Moot Problem. 

2
 Ibid, par. 1, p.32, 2016 FDI Moot Problem. 

3
 Ibid, par .2, p.32, 2016 FDI Moot Problem. 

4
 Ibid, par. 4, p.32, 2016 FDI Moot Problem. 

5
 Ibid, par. 6, p.33, 2016 FDI Moot Problem. 
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6. In 2013, allegations of bribery were made concerning officials from the National 

Environment Authority of Oceania. On February 1, 2015, the President of the 

National Environment Authority of Oceania was convicted of accepting bribes. In the 

light of these facts and, more specifically, of (1) the private meeting that was held 

between the President of the National Environment Authority of Oceania and the 

Claimant, and (2) the fact that an environmental licence was delivered to the Claimant 

shortly after this meeting while the equipment of Rocket Bombs was not up to 

standard with Oceanian environmental legislation, among other things, Respondent‟s 

authorities have highlighted that the procedures perpetrated by the Claimant
6
 are 

highly suspicious and possibly illegal. 

 

7. Official criminal proceedings were launched on June 23, 2015 by the General 

Prosecutor‟s Office against the Claimant.
7
  

 

8. During this time, Euroasia unlawfully took over the territory of Fairyland, which is 

legally part of Eastasia. Euroasia besieged Fairyland with armed forces on March 1, 

2014.
8
 Based on public international laws this take over is illegal and Eastasia as well 

as the Respondent and many other states are rightly opposed to it. As such, the 

Respondent only recognises the Claimant as a national of Eastasia and denies its 

alleged link to Euroasia. Consequently, the claim that was made by the Claimant 

pursuant to the Euroasia BIT is invalid. 

 

9. Furthermore, the Claimant did not comply with the pre-arbitral steps imposed by the 

Euroasia BIT as he did not attempt to resolve the dispute amicably nor did he submit 

the dispute to Oceanian courts. 

 

10. Subsequently to the unlawful take over by Euroasia and as required by principles of 

public international law, an Executive Order on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia (hereinadther the “Executive 

                                                           
6
 Ibid, par. 19, p.37, 2016 FDI Moot Problem. 

7
 Ibid, par. 19, p.37, 2016 FDI Moot Problem. 

8
 Ibid, par. 14, p.35, 2016 FDI Moot Problem. 
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Order”) relative to the Euroasia/Eastasia dispute was released by the President of the 

Republic of Oceania to sanction people involved in some economical ways with 

Euroasia
9
. 

 

 

 

 

 

 

 

 

  

                                                           
9
 Ibid, par. 16, p.36, 2016 FDI Moot Problem. 
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Arguments 

 

A. The Arbitral Tribunal does not have jurisdiction under the Agreement 

between the Republic of Oceania and the Republic of Euroasia for the 

Promotion and Reciprocal 

 

Issue #1 :  Claimant is not an investor pursuant to Article 1.2 of the Euroasia BIT  

 

11. According to Article 1.2 Euroasia BIT, “[t]he term “investor” shall mean any natural 

or legal person of one Contracting Party who invests in the territory of the other 

Contracting Party, and for the purpose of this definition:  

(a) the term “natural person” shall mean any natural person having the 

nationality of either Contracting Party in accordance with its laws” […]” 

(our emphasis). 

 

12. The Claimant is a resident of Fairyland and a national from Eastasia
10

. 

 

13. Eastasia is neither of the Contracting Party of the Euroasia BIT
11

 and rather a third 

party.  

 

14. Fairyland remains in Eastasia as the referendum is not valid because : 

 

14.1. It cannot be justified on the base of self-determination. The right of secession is 

strictly circumscribed to certain exceptional situation, including the wish to 

break free from a colonial empire, alien subjugation, domination or 

exploitation.
12

 Without strong evidence that any of these situations indeed 

happened, the tribunal must conclude that the secession of Fairyland has not 

been made in accordance to the international law. 

                                                           
10

 Ibid, par. 2, p.32, 2016 FDI Moot Problem. 
11

 Exhibit C1, preamble of Euroasia BIT, p.39, 2016 FDI Moot Problem. 
12

 Declaration on the Granting of Independence to Colonial Countries and Peoples, GA Res 1514 (XV), 14 

December 1960, art. 1. Available online: www.un.org 

<http://www.un.org/french/documents/view_doc.asp?symbol=A/RES/1514(XV)&TYPE=&referer=/fre

nch/&Lang=E>. 
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14.2. Oceania violated the principle of non-intervention
13

 by openly supporting and 

encouraging the referendum. 

 

15. Even if the referendum of Fairyland was valid, it is still not binding for the 

international community who still have to choice of recognition.
14

  

 

16. Even if the referendum for Fairyland independence was valid and enforceable, the 

annexation of Fairyland by Oceania would still be unlawful because it happened in 

the total disrespect of the international law and therefore cannot produce any of the 

political effects of a succession of state, such as treaty
15

 or nationality
16

 succession.  

 

17. The current situation is totally different from the annexation of Fairyland by Eastasia 

in 1918, who has been officialised in a treaty, signed by Eurasia itself
17

. 

 

18. In particular, the annexation was illegal because :  

 

18.1. It was imposed by political pressure from Oceania, in denial of the principle of 

self-determination
18

; 

 

18.2. Oceania violated the principle of territorial integrity
19

 by using force, as 

demonstrated by the arrival of his armed troops to Fairyland; 

                                                           
13

 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679 (entered into force Jan. 27, 

1980), art. 6. 
14

 Reference re Secession of Quebec, [1998] 2 SCR 217, 1998 CanLII 793 (Supreme Court of Canada), 

Case no. 25506, 1998, par. 103. 
15

 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679 (entered into force Jan. 27, 

1980), art. 6. 
16

 Nationality of natural persons in relation to the succession of States, GA res 55/153, 63
rd

 session, art. 3. 

Available online: www.un.org <http://www.un.org/en/ga/sixth/63/NatPers.shtml>. 
17

 Executive Order no.3, par. 9. 
18

 Declaration on Principles of International Law concerning Friendly Relations and Co-operation among 

States in accordance with the Charter of the United Nations, GA res 2625 (XXV), A/8082 (1970), 

principles a) and c). Available online: un-documents.net <http://www.un-

documents.net/a25r2625.htm>. 
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19. The Respondent is under no obligation to recognize such annexation. 

 

20. The amendment of the Citizenship Act introduced by Oceania on March 2014 is valid 

only within its own undisputed territorial limits, of which Fairyland is excluded for 

the above mentioned reasons. 

 

21. Therefore, the identity card and passport issued by Oceania to the Claimant as 

recognition of his nationality is unenforceable to the Respondent, who denies 

recognition to the annexation. 

 

22. Furthermore, the definition of "territory" given at article 3 b) and used at the article 2 

of Euroasia‟s BIT incorporates the international law into the treaty. A nation in 

violation of the international order shouldn‟t be able to self-legitimate its position by 

making it legal under national laws or to bring it as a defense to a legal exercise of 

sovereignty of another State, here Eastasia. Otherwise, it would mean the 

international justice order endorses a form a self-justifying doctrine.  

 

23. The Respondent would like to remind the tribunal that consequences cannot be 

considered legal while deriving from an illegal source, as provided by the principe 

"law does not arise from injustice" (“Ex injuria jus non oritur”). 

 

24. Conclusion: 

Claimant is not an investor pursuant to Article 1.2 of the Euroasia BIT. 

 

 

                                                                                                                                                                             
19

 Ibid, principles a) and c). Available online: un-documents.net <http://www.un-

documents.net/a25r2625.htm>. Also, par. 2(1) of the Charter of the United Nations : Charter of the 

United Nations, 26 June 1945, Can TS 1945 No 7, art. 2(1). 
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Issue #2:  Claimant was required and did not to comply with the pre-arbitral steps 

as provided in the Article 9 of the Euroasia BIT prior to bringing his claims before 

the Arbitral Tribunal. 

 

25. The Claimant was required to comply with the pre-arbitral steps, as provided in the 

Article 9 of the Euroasia BIT, prior to bringing his claims before the Tribunal and that 

the failure to do so prevents the Tribunal jurisdiction from being triggered. 

 

26. The said clause is valid and enforceable. By nature, such clauses are inherently 

aspirational
20

, they state an obligation of means and not results.   

 

27. Such obligations cannot be extremely detailed as it would restrict
21

 the parties, in 

terms of which means is the most appropriate in the circumstances, once the dispute 

arises. By having a large scope, the clause let to parties the latitude they‟ll most likely 

need to reach a settlement.  

 

28. However, latitude doesn‟t equal unclearness. In this case, the Article 9 is clear and 

detailed enough to be fulfilled, despite latitude in terms of particular means. The 

Claimant had three (3) distinct obligations within the general obligation of a fair try to 

amicably settle the dispute.  

 

29. The first obligation was to try to reach an agreement, put in general terms. Regarding 

this obligation, the Claimant has made no significant action to settle the dispute. The 

so-called invitation to settle manifested by the Claimant was in fact only a notification 

of the decision to bring to dispute to arbitration. It cannot and should not be 

considered as a reasonable attempt as an invitation to negotiate under the threat of a 

procedure can hardly qualify itself as an attempt to negotiate in good faith. 

                                                           
20

 Gary B. Born, International Commercial Arbitration, 2
nd

 ed, vol. 1, Kluwer Law International, 

Netherlands, 2014, p. 921. 
21

 Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, ICSID Case no.ARB/00/4, par. 

19. 
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30. Even if the notification was a indeed an invitation to negotiate in good faith, the 

Respondent‟s silence cannot be interpret as a renunciation of such negotiation;  

 

31. The Claimant didn‟t fulfil the second obligation in failing to submit the dispute to 

national courts, according to the article 9.2, leading to its failure of its third 

obligation, which was to wait a 24 months period after the initiation of local 

remedies, stated at article 9.3. 

 

32. The obligations contained in Article 9 were mandatory.
22

 Whether the clause has a 

mandatory character or not will depend on its wording and the general economy of 

the BIT.
23

 In the present case, the use of the expression “shall” instead of “should” is 

revealing of the parties‟ intention to make this obligation mandatory:  

 

32.1. In the Philip Morris Brands case, it has been affirmed “[t]hat is apparent from 

the use of the term „shall‟ which is unmistakably mandatory and from the 

obvious intention of [the parties] that these procedures be complied with, not 

ignored.”
24

  

 

32.2. The author Gary B. Born has also expressed the following opinion:   

 
When a word expressing obligation (such as “shall”) is used in 

connection with amicable dispute resolution techniques, arbitrators have 

found that this makes the provision binding upon parties and compulsory, 

before taking jurisdiction
25

. 

 

33. The additions of the expression “to the extent possible” is only a qualification of the 

intensity of the obligation, assuring both parties that it is an obligation of means and 

                                                           
22

 Ibid, par. 16. 
23

 Gary B. Born, International Commercial Arbitration, 2
nd

 ed, vol. 1, Kluwer Law International, 

Netherlands, 2014, p. 923. 
24

 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of 

Uruguay, ICSID Case no. ARB/10/7, Award, par. 140-141. 
25

 Gary B. Born, International Commercial Arbitration, 2
nd

 ed, vol. 1, Kluwer Law International, 

Netherlands, 2014, p. 927. 
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not results. Therefore, it does not affect the mandatory character of the obligation 

itself.  

 

34. It is well accepted that a clear intention of parties can‟t be discarded.
26

  

 

35. The indication of a time period before filing for the arbitral procedure reflects the 

intention of the party to make the pre-arbitral steps mandatory.
27

 It would have been 

useless to specify a time frame for an obligation otherwise optional.  

 

36. The clause is one of jurisdiction.
28

 As opposed to a simple procedural requirements or 

an admissibility matter, the very nature of duty to negotiate an amicably resolution of 

the dispute in good faith especially inserted in a BIT agreement, is jurisdictional
29

. 

 

36.1. In the Kilic case, the Arbitral Tribunal affirmed the following: 

All BIT-based dispute resolution provisions, on the other hand, are by 

their very nature jurisdictional. The mere fact of their inclusion in a 

bilateral treaty indicates that they are reflections of the sovereign 

agreement of two States – not the mere administrative creation of 

arbitrators. They set forth the conditions under which an investor-State 

tribunal may exercise jurisdiction with the contracting state parties‟ 

consent, much in the same way in which legislative acts confer 

jurisdiction upon domestic courts.
30

 

 

36.2. In the Burlington Resources case, the Arbitral Tribunal affirmed the following: 

 
[T]he purpose of this right is to grant the host State an opportunity to 

redress the problem before the investor submits the dispute to arbitration. 

In this case, the Claimant has deprived the host state of the opportunity. 

That suffices to defeat jurisdiction.
31

 

 

                                                           
26

 See the Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679 (entered into force 

Jan. 27, 1980), art. 31. 
27

 Gary B. Born, International Commercial Arbitration, 2
nd

 ed, vol. 1, Kluwer Law International, 

Netherlands, 2014, p. 926. 
28

 Murphy Exploration and Production Company International v. Republic of Ecuador, Award on 

Jurisdiction, ICSID Case no. ARB/08/4, par. 149. 
29

 Daimler Financial Services AG v. Argentine Republic, Award, ICSID Case No. ARB/05/1. 
30

 Kilic v. Turkmenistan, ICSID Case no. ARB/10/1, Award, par. 6.3.5. 
31

 Burlington Resources v. Ecuador, decision on jurisdiction, june 2dn 2010, p.315  



Memorial for Respondent   Team Alias Gevorgian 

15 
 

37. Moreover, even if the obligation was one of admissibility, the result for the Claimant 

would be the same: the dismissal of his case. It “it would be incongruous to find 

jurisdiction under the observance of obligations clause and then to dismiss the claim 

on admissibility grounds.”
32

 

 

38. The consequence of the inobservance of a jurisdictional obligation is the lack of 

jurisdiction of the arbitral tribunal
33

. 

 

39. There are no justifications for the Claimant, who cannot invoke futility, to avoid his 

obligations. Indeed, such allegations must be supported with strong facts and the 

Claimant didn‟t fulfill his burden of proof.
34

 

 

39.1. In the Kilic case, the Arbitral Tribunal affirmed the following: 

A tribunal cannot properly come to a conclusion that an investor is not 

required to comply with mandatory prior recourse to a State‟s courts 

unless a clear case has been made out, based on sufficient and “best” 

evidence, that recourse is not available to the State‟s court or, if available, 

the investor would not have been treated fairly before those courts.
35

 

 

 

39.2. In the Philip Morris Brands case, the Arbitral Tribunal mentioned: 

 
The Tribunal disagrees with the position expressed by some tribunals, 

and echoed by the Claimants, which would disregard the domestic 

litigation requirement is “nonsensical”, since, allegedly, the domestic 

court would not be in a position to render a decision within the time-limit 

prescribed by the applicable treaty. The Tribunal also considers that a 

finding that domestic litigation would be “futile” must be approached 

with care and circumspection. Except where this conclusion is justified in 

the factual circumstances of the particular case, the domestic litigation 

requirement may not be ignored or dispensed with as futile in view of its 

paramount importance for the host State. Its purpose is to offer the State 

an opportunity to redress alleged violations of the investor‟s rights under 

                                                           
32

 SGS Société Générale de Surveillance S.A. v. The Republic of Paraguay, ICSID Case no.ARB/07/29, 

Decision on Jurisdiction, par. 176, February 12, 2010 
33

 Kilic v. Turkmenistan, ICSID Case no. ARB/10/1, Award, par. 6.2.9; Enron Corporation and Ponderosa 

Assets L.P. v. The Argentina Republic, ICSID Case no.ARB/01/3, Decision on jurisdiction, par. 88.  
34

 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of 

Uruguay, ICSID Case no. ARB/10/7, Award, par. 503 
35

 Kilic v. Turkmenistan, ICSID Case no. ARB/10/1, Award, par. 8.1.4 
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the relevant treaty before the latter may pursue claims in international 

arbitration.
36

 

 

40. Finally, the Article 31(1) Vienna Convention on the Law of Treaties provides that a 

treaty is to be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of the treaty‟s object 

and purpose. Should the tribunal find the Article 9 unclear and chose to interpret it, 

the tribunal should favour the interpretation that gives effect to a clause.
37

 In the 

present case, the possibility to file for arbitration after 24 months of unsuccessful 

judicial and extrajudicial attempts to settle the dispute wouldn‟t make any sense if 

such obligation was optional.   

 

41. Conclusion: 

Claimant was required and did not to comply with the pre-arbitral steps. The Arbitral 

Tribunal should there dismiss the Claimant‟s claim based on the lack of jurisdiction. 

 

 

Issue #3:  Claimant cannot invoke Article 8 of the Agreement for the Promotion and 

Reciprocal Protection of Investments between the Republic of Oceania and the 

Republic of Eastasia dated 1 January 1992 (“the Eastasia BIT”) pursuant to Article 

3 of the Euroasia BIT; 

 

42. Claimant submits to the Arbitral Tribunal that Article 3 of the Euroasia BIT is an most-

favoured nation provision (hereinafter an “MFN clause”) which allows to proceed to 

the importation of dispute settlement clause from a “third-party BIT”, namely Article 

8 of the Agreement for the Promotion and Reciprocal Protection of Investments 

between the Republic of Oceania and the Republic of Eastasia dated 1 January 1992. 

 

                                                           
36

 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of 

Uruguay, ICSID Case no. ARB/10/7, Award, par. 137. 
37

 Asian Agricultural Products v. Sri Lanka, ICSID, june 27 1990, Case no. ARB/87/3, pp.542. 
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43. With all due respect towards the Claimant, this a tactic to try to circumvent the fact 

that the Euroasia BIT indicates, through its article 9, that the dispute must be 

submitted to “the competent judicial or administrative courts of the Contracting Party 

in whose territory the investment is made”.  

 

44. This tactic is used due to the fact that the Claimant did not wait twenty four (24) 

months required by article 9(3), which regards the dispute resolution mechanism. 

 

45. In order to not face jurisdictional problems regarding its claim, the Claimant tries to 

broaden the scope of the MFN clause provided by article 3 of the Euroasia BIT. 

However, this reasoning is, with all due respect towards the Claimant, incorrect with 

regarding the two following aspects:  

 

45.1. It omits the fact that the object of the effect of the MFN clause is the 

investment and not the investor.  

 

45.2. The BIT that the Claimant refers to fall within the scope of the broad exception 

of non-application of the MFN clause. 

 

46. Those two issues refer to the scope of application of the MFN clause, regarding what 

it covers through paragraph 3(1) and what it does not cover through paragraph 3(2). 

 

47. The interpretational exercise must be guided by the principles provided by article 31 

of the Vienna Convention on the Law of Treaties, which has clearly established that, 

as a general rule of interpretation, that “[a] treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose.”
38

 

 

 

                                                           
38

 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679 (entered into force Jan. 27, 

1980), art. 31. 
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The subject of the MFN clause refers to the “investment”, not the “investor” 

48. Article 3(1) of the Euroasia BIT contains a very precise wording regarding what is 

concerned by the MFN clause. The clause refers to “investments”: 

Each Contracting Party shall, within its own territory, accord to 

investments made by investors of the other Contracting Party, to the 

income and activities related to such investments and to such other 

investment matters regulated by this Agreement, a treatment that is no 

less favourable than that accorded to its own investors or investors from 

third-party countries.  (our emphasis) 

 

49. As demonstrated above, the expression used does not refer to the person of the 

investor through a personal right. The subject of the MFN clause that could 

beneficiate from its effects is clearly an object, but not a human being.  

 

50. This is a clear indication of the applicable scope of the MFN clause.  

 

51. Thus, the reasoning invoked by the Claimant must be rejected by the Arbitral 

Tribunal due to the fact that article 8 of the Eastasia BIT refers to the “dispute” and to 

the “investor”, two possibilities that are clearly out of the scope of application of the 

expression “investment” used by the very wording of the MFN clause (article 3 of the 

Euroasia BIT).  

 

52. If the Claimant reasoning had to be applied, it would mean that its “investment” 

would be afforded the mentioned “no-less-favourable treatment” of not having to 

submit the dispute to the national courts indicated.  

 

52.1. Again with all due respect towards the Claimant, this reasoning makes no sense 

due to the fact that the treatment the Claimant seeks to have it directed towards 

the alleged “investor”, not the “investment”. 
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53. Therefore, the Claimant reasoning does to respect the applicable scope of the MFN 

clause provided by paragraph 3(1) of the Euroasia BIT.  

 

Claimants seeks to rely on a BIT that falls within the applicable exceptions of the MFN 

clause 

54. The MFN clause that the Claimant want to rely on contains several exceptions that 

limitation its scope of application through paragraph 3(2), which goes as follow: 

The provisions set forth in paragraph 1 of this Article shall not apply to 

advantages and privileges accorded by either Contracting Party to any 

third country by virtue of that Party‟s binding obligations that derive from 

its membership in a customs or economic union, common market, or free 

trade area, or as a result of regional or subregional agreements, 

multilateral international agreements or double taxation agreements, or 

any other tax-related arrangements or agreements to facilitate cross 

border trade. (our emphasis) 

 

55. Again, the Arbitral Tribunal is required to determine the scope of application of the 

MFN clause, and more precisely, of the exceptions of non-application of paragraph 

3(2) reproduced above. 

 

56. In this regard, it should be noted that the enumerated is crafted in a very broad 

manner and that this enumeration is not limitative due to the used of the general 

expressions “or any other tax-related arrangements or agreements to facilitate cross border 

trade.” Consequently, the scope of application for these exceptions to the MFN clause should 

be interpreted broadly. 

 

57. The BIT that the Claimant refers to – the Eastasia BIT – falls within the scope of the 

exceptions mentioned above due to its content. 

 

57.1. Article 5 of the Eastasia BIT, entitled, “free transfer”, provided a mechanism 

for “free transfer of payments related to investments and returns”. 
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57.2. Due to the presence of its article 5, the Eastasia BIT qualifies both as a “tax-

related arrangements” and “agreements to facilitate cross border trade”. 

 

58. Because the Eastsia BIT fall within the scope of application of the exceptions 

provided by the parties within the MFN clause, the Claimant cannot use the MFN 

clause to “import” anything from that treaty. 

 

59. Conclusion: 

Due to the scope of application of the MFN clause and of its exceptions of non-

application, respectively found at paragraphs 3(1) and 3(2) of the Euroasia BIT, the 

Claimant may not invoke article 8 of the Eastasia. The Arbitral Tribunal has there no 

jurisdiction over the Claimant‟s claim. 

 

 

B. Even if the Arbitral Tribunal had jurisdiction over this case, the Claimant’s 

claim should be dismissed regarding the following issues 

 

Issue #4:  Claimant did not make a protected investment, especially in the light of 

the “clean hands” doctrine with reference to Article 1.1 of the Eastasia BIT 

 

Clean Hands Doctrine 

60. The parties to a treaty are subjected to obligations that go beyond the clauses of the 

treaty as well as to obligations explicitly and implicitly expressed in the treaty. Some 

of the obligations that go beyond the clauses of the treaty are derived from commonly 

accepted general principles of international law. Similarly, some obligations that are 

stated in the treaty are enforceable as international principles of law. 

 

61. One of those obligations comes from the clean hands doctrine. This doctrine is the 

international equivalent of the good faith principle. The principle of good faith 

compels the parties to act with honesty, with no malice and no fraudulent behaviours. 
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This principle is widely engraved in the domestic legal system of many States.
39

 In 

the context of international law, this principle is translated into the clean hands 

doctrine which also prohibits fraudulent behavior such as corruption. 

 

62. Decisions made during investment arbitrations have been consistent regarding the 

definition and application of the clean hands doctrine. This doctrine provides by 

definition that “he who comes to equity for relief must come with clean hands.”
40

 

Therefore, the application of the clean hand doctrine implies that hearing should be 

denied to a Claimant that has engaged in acts of corruption connected to the issue 

being claimed. 

 

Source of the Cleans Hands Doctrine Obligation 

63. The only controversy regarding this doctrine is not related to its definition and to 

whether or not it should apply. This controversy relates to the basis of the source of 

the obligation contained in this doctrine.  

 

64. Indeed, some decisions have classified this doctrine as a general principle of 

international law and while others have classified it as an obligation implicitly agreed 

by the parties.  

 

65. However, both sides of this controversy amount to the same application and 

conclusion: an investor should not be allowed to benefit from the protections 

provided by the treaty while engaging in wrongful endeavours and acts of corruption. 

 

 

 

 

                                                           
39

 R. Kreindler, “Corruption in International Investment Arbitration: Jurisdiction and the Unclean Hands 

Doctrine”, in K. Hobér et al, Between East and West: Essays in Honour of Ulf Franke, New York, 

2010, p. 317. 
40

 G. Fitzmaurice, “The General Principles of International Law Considered from the 

Standpoint of the Rule of Law”, in Collected Courses of The Hague Academy of International Law, 1957, 

p. 1 and followings. 
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General principle of international law 

66. As mentioned previously, the parties to a treaty are subjected to obligations that go 

beyond the clauses of the treaty. General principles of international law, as it name 

indicates, are principle that broadly apply to international law matters. 

 

66.1. It was established that the clean hands doctrine “should qualify as a general 

principle of law, and thus as a source of international law pursuant to Article 

38(1)(c) of the International Court of Justice (ICJ) Statute.”
41

 Therefore, the 

doctrine applies to every BIT, whether or not the parties have included in the 

BIT obligations to comply with the laws of the host country. 

 

66.2. In the present case, the Claimant should be denied hearing on the basis that he 

has breached a general principle of law by engaging or attempting to engage in 

corruption. 

 

Treaty Obligation 

67. On the other side of the spectrum, if the basis of the doctrine is considered to be an 

obligation that originates from the treaty itself, this obligation can be explicitly found 

in the provisions of the treaty when phrases such as “in accordance with the law” are 

included.
42

  

 

68. If it is not explicitly specified, the clean hands doctrine must be an implicit obligation 

that arises from the intentions of the parties that has led to the treaty.
43

 It is indeed 

very unlikely that any State would accept to enter into a BIT that may protect 

individuals who violate their laws on their own territory.  

 

                                                           
41

 R. Kreindler, “Corruption in International Investment Arbitration: Jurisdiction and the Unclean 

Hands Doctrine”, in in K. Hobér et al, Between East and West: Essays in Honour of Ulf Franke, New 

York, 2010, p. 317. 
42

 Andrea K. Bjorklund and Lukas Vanhonnaeker, “Yukos: The Clean Hands Doctrine Revisited” (2015) 

vol. 9:2 Diritti umani e diritto internazionale, , p.369. Available online: <www.rivisteweb.it> accessed 

on 17/06/2016. 
43

 Ibid. 

http://www.rivisteweb.it/
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69. As an example, the Tribunal overseeing the Plama case refused to grant the 

substantive protections of the treaty in question because “the substantive protections 

of the [treaty] cannot apply to investments that are made contrary to law.”
44

 Similarly, 

a BIT cannot protect an alleged investment that was made possible or sustained in 

violation of the laws of the host State. 

 

Explicit Obligation 

70. The BIT entered into by Oceania and Eastasia is an example of an explicit obligation 

through the use of the phrase “in accordance with the law” and reads as follow: 

“The term “investment” comprises every kind of asset directly or 

indirectly invested by an investor of one Contracting Party in the territory 

of the other Contracting Party in accordance with the laws and 

regulations of the latter […].”
45

 (Our emphasis) 

 

71. The phrase “in accordance with the law” was recognised as contained in an 

investment treaty is “an iteration of the clean hands principle”
46

 and as such is an 

explicit provision referencing to the clean hands doctrine.  

 

72. As the Claimant attempts invoke Article 8 the Eastasia BIT, he bares the 

responsibility of complying with this explicit obligation. Through his bribe or bribe 

attempt, he has failed to do so. 

 

Implicit Obligation 

73. Subsidiarity, the clean hands obligation is also embedded in the main BIT on which 

this arbitration is based – the Euroasia BIT. Indeed, even though the Euroasia BIT 

does not contain phrase “in accordance with the law”, the doctrine of clean hands is 

still applicable as an implicit obligation. 

                                                           
44

 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award of 27 August 

2008, par. 139. 
45

 Andrea K. Bjorklund and Lukas Vanhonnaeker, “Yukos: The Clean Hands Doctrine Revisited” (2015) 

vol. 9:2 Diritti umani e diritto internazionale. Available online: <www.rivisteweb.it> accessed on 

17/06/2016.  
46

 R. Moloo, op. cit., p. 6. On an exhaustive analysis of „in accordance with the law‟ clauses, see generally 

R. Moloo and A. Khachaturian, “The Compliance with the Law Requirement in International 

Investment Law” (2011) 34 Fordham International Law Journal, p. 1473. 

http://www.rivisteweb.it/
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74. This implicit obligation, which qualifies, as a general principle of international law, is 

also reflected by the content of the preamble of the Euroasia BIT, which includes the 

following purposes: 

 

“Desiring to promote greater economic cooperation with respect to 

investment by nationals and enterprises of one Contracting Party in the 

territory of the other Contracting Party,  

 

Recognising that agreement on the treatment to be accorded such 

investment will stimulate the flow of private capital and the economic 

development of the Parties,  

 

Agreeing that a stable framework for investment will maximise effective 

utilization of economic resources and improve living standards,”
47

 

 

75. Thus, it can be understood from the preamble that the purpose of this BIT was to 

enhance the economic environment of the two states by promoting mutually 

benefitting bilateral private investments.  

 

76. The bribe or bribe attempt of the Claimant does not only violate the laws of Oceania; 

it is a threat to the economic health of the country. A culture of corruption is a 

scourge and if left untreated, it can destroy the economic and legal system of a State, 

slow down economic development as the instability scares away potential investors 

and ultimately deteriorate living standards.
48

 The purpose of this BIT, stated by the 

parties in the preamble, is not compatible with corruption. According to the intention 

of the parties, compliance with their respective internal laws on their territory is a 

requirement embedded in the BIT. By his criminal actions in the context of his 

alleged investment, the Claimant has forfeited the right to use the BIT in his favour. 

 

 

 

                                                           
47

 Exhibit C1, preamble of Euroasia BIT, p.39, 2016 FDI Moot Problem. 
48

 R. Kreindler, “Corruption in International Investment Arbitration : jurisdiction and the unclean hands 

doctrine” in K. Hobér et al, Between East and West: Essays in Honour of Ulf Franke, New York, 2010, 

p. 313. 
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International Public Policy Principle 

77. In addition to the fact that we submitted to the Arbitral Tribunal that the doctrine of 

clean hands is a general principle of international law and an implicit obligation of the 

Euroasia BIT, the prohibition of corruption is implied in the BIT by the notion of 

international public policy.  

 

78. This policy is derived from “widespread, if not universal consensus.”
49

 Prohibition of 

corruption is a widely recognised consensus that carries the power of public 

international policy.
50

 As such, it must be applied “regardless of the applicable law 

and of the common practice in some countries or sectors of activity.”
51

 Therefore, in 

compliance with international public policy, when the Claimant has partaken in 

corruption, the Arbitral Tribunal may rule the claim as inadmissible. 

 

79. The Arbitral Tribunal should also note that all authorities involved in the current 

arbitration – namely Euroasia, Eastasia, and Oceania – are parties to the United 

Nations Convention against Corruption
52

. 

 

80. The Respondent wishes to bring to the attention of the Arbitral Tribunal some 

paragraphs of the preamble of the United Nations Convention against Corruption
53

: 

 
Convinced that corruption is no longer a local matter but a transnational 

phenomenon that affects all societies and economies, making 

international cooperation to prevent and control it essential, 

 

Convinced also that a comprehensive and multidisciplinary approach is 

required to prevent and combat corruption effectively, 

 

[…] 

                                                           
49

 P. Lalive, “Transnational (or Truly International) Public Policy and International Arbitration” in P. 

Sanders (ed.), Comparative Arbitration Practice and Public Policy in Arbitration, Deventer, 1986, p. 

275. 
50

 Ibid, p. 288. 
51

 Andrea K. Bjorklund and Lukas Vanhonnaeker, “Yukos: The Clean Hands Doctrine Revisited” (2015) 

vol. 9:2 Diritti umani e diritto internazionale, , p.375. Available online: <www.rivisteweb.it> accessed 

on 17/06/2016. 
52

 United Nations Convention against Corruption , 31 October 2003, 2349 U.N.T.S. 41, Doc. A/58/422 

(entered into force 14 December 2005). 
53

 Ibid. 

http://www.rivisteweb.it/
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Bearing in mind that the prevention and eradication of corruption is a 

responsibility of all States and that they must cooperate with one another, 

with the support and involvement of individuals and groups outside the 

public sector, such as civil society, non-governmental organizations and 

community-based organizations, if their efforts in this area are to be 

effective […]
54

 

 

 

Conclusion: the effect of the Clean Hands Doctrine 

81. In conclusion, whether the clean hands doctrine is accepted as a general principle of 

law, and obligation explicitly or implicitly included in the BIT, or as an international 

public policy principle, the doctrine amounts to the same effect: the claim should be 

rejected. 

 

 

Issue #5:  Claimant’s investment was not indirectly expropriated by the Respondent. 

Claimant alleges that the Executive Order has caused illegal damages with regards to the 

content of the Euroasia BIT. 

 

82. Claimant‟s allegation of expropriation is based on article 4(1) of the Euroasia BIT, 

which reads as follows: 

Investments by investors of either Contracting Party may not 

directly or indirectly be expropriated, nationalized or subject to any 

other measure the effects of which would be tantamount to 

expropriation or nationalization in the territory of the other 

Contracting Party except for the public purpose. (our emphasis) 

 

83. As demonstrated above by our emphasis, the clause, which relates to the protection 

against expropriation, contains an exception (“except for the public purpose”). 

 

84. This exception should be considered as lex specialis by the Arbitral Tribunal when 

compared to the general protection provided by international law against 

                                                           
54

 Ibid. 
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expropriation, as prescribed by the principle that specific legislation derogates from 

general legislation (latin maxim “Lex specialis derogat legi generali”). 

 

85. Consequently, this exception provides for the possibility, for the Respondent, to 

proceed – without any illegality or breach to the Euroasia BIT – to measures which 

would are otherwise prohibited, namely directly or indirectly expropriate, nationalize 

or have measures with effects which would be tantamount to expropriation or 

nationalization. 

 

Interpretation of the scope of the exception of “public purpose” 

86. The Euroasia BIT does not contain a definition of the expression used (“public 

purpose”). It is possible to infer from that fact that the parties to the Euroasia BIT did 

not intend to confer a special meaning to this expression. 

 

87. The interpretation of this expression must be guided by the principles provided by 

article 31 of the Vienna Convention on the Law of Treaties, which has clearly 

established that, as a general rule of interpretation, that “[a] treaty shall be interpreted 

in good faith in accordance with the ordinary meaning to be given to the terms of the 

treaty in their context and in the light of its object and purpose.”
55

 

 

88. In the context of the Euroasia BIT, the Respondent wishes to bring the attention of the 

Arbitral Tribunal to the content of article 10 of the same document, entitled “Essential 

Security Interest”, which reads as follow: 

Nothing in this Agreement shall be construed to prevent either 

Contracting Party from taking measures to fulfil its obligations with 

respect to the maintenance of international peace or security. (our 

emphasis) 

 

                                                           
55

 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679 (entered into force Jan. 27, 

1980), art. 31. 
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89. Article 10 of the Euroasia BIT provides a clear and express manifestation of the 

parties‟ intention when they negotiated this treaty: the “maintenance of international 

peace or security” must prevail in the interpretation and application of this treaty. 

 

90. This reasoning must be applied to the interpretation of the “public purpose” exception 

provided in article 4 of the Euroasia BIT. 

 

The Respondent‟s legislation does qualify within the “public purpose” exception 

91. The Respondent submits to the Arbitral Tribunal that the current circumstances fall 

within the scope of this exception and that there is consequently no breach of article 4 

of the Euroasia BIT by the Respondent.  

 

92. The Executive Order is a piece of legislation enacted by the Respondent for a matter 

which is directly related to a “public purpose”.  

  

93. The purpose of the Executive Order is clearly stated within its preamble:  

 

93.1. The preamble of this document clearly mentions the prevailing context. It refers 

to the “actions and policies of the Government of the Republic of Euroasia, 

including its annexation of Fairyland and its use of force in the Republic of 

Eastasia”
56

 and the fact that it “threaten its peace, security, stability, sovereignty, 

and territorial integrity”
57

. 

 

93.2. The preamble concludes by stating that this is an “unusual and extraordinary 

threat to the national security and foreign policy of the Republic of Oceania”
58

.  

 

94. This piece of legislation was adopted within the greater context of Euroasia‟s illegal 

annexation of the territory of Fairyland, which qualifies as a “public purpose”. 

                                                           
56

 Exhibit C2, preamble of Euroasia BIT, p.51, 2016 FDI Moot Problem. 
57

 Ibid, p.51, 2016 FDI Moot Problem. 
58

 Ibid, p.51, 2016 FDI Moot Problem. 
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94.1. As mentioned in the uncontested facts, “[o]n 1 March 2014, the armed forces of 

Euroasia entered the territory of Fairyland”
59

.  

 

94.2. As mentioned in the uncontested facts, “[o]n 23 March 2014, Euroasia officially 

declared Fairyland a part of the Euroasian territory”
60

.  

 

94.3. The effect of the Executive Order was “[to] introduce a system of sanctions […] 

sanctions were introduced against the persons engaged in certain sectors of the 

Euroasian economy, including those producing arms for Euroasia.”
61

  

 

95. The Respondent was not the only State to impose sanctions: similar sanctions to the 

ones imposed by the Executive Order of 1 May 2014 were also imposed by some 

other countries which were against the annexation of Fairyland by Euroasia.
62

 

 

96. It would be against public customary international law to recognize the sovereignty of 

a State if the control over that territory has been obtained by the used of the force. 

 

96.1. This is supported by the United Nations' General Assembly resolution 2625 

(XXV), which mentions the follow: 

The principle that States shall refrain in their international relations from 

the threat or use of force against the territorial integrity or political 

independence of any State or in any other manner inconsistent with the 

purposes of the United Nations.
63

 

 

96.2. This is also supported by the fact that both Euroasia and the Respondent are 

member of the United Nations. They are therefore bound to follow the content 

of article 2(4) of the United Nations Charter, which provides the following: 

                                                           
59

 Statement of Uncontested Facts, p.35, 2016 FDI Moot Problem. 
60

 Ibid, p.35, 2016 FDI Moot Problem. 
61

 Ibid, par. 16, p..36, 2016 FDI Moot Problem. 
62

 Procedural Order No 3, p.62, 2016 FDI Moot Problem. 
63

 Declaration on Principles of International Law concerning Friendly Relations and Co-operation among 

States in accordance with the Charter of the United Nations, GA res 2625 (XXV), A/8082 (1970), 
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All members shall refrain in their international relations from the threat or 

use of force against the territorial integrity or political independence of 

any state, or in any other manner inconsistent with the purposes of the 

United Nations.
64

  

 

96.3. This has been confirmed by the International Court of Justice in the case 

regarding the Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory.
65

 

 

97. The current circumstances that surround the enactment of the Executive Order by the 

Respondent are closely related to the protection of the sovereignty of another State. 

The respect of the utmost principle of sovereignty of States is at the core of 

international law.  

 

98. With all due respect towards the Claimant, an allegation that regarding the fact that 

those sanctions do not qualify as a matter of “public purpose” would impolitely mean 

the absurd following consequence: that the acquisition of territory by the use of the 

force by a State would not be relevant for the international community. 

 

99. Such a precedent in international law would be totally inadmissible.  

 

100. The Respondent‟s actions regarding the Claimant clearly fall within the scope of 

the exception the Claimant‟s protection against indirect expropriation. The current 

situation is there absolutely legal with regards to the content of the Euroasia BIT.  

 

101. Conclusion: 

With regards to the specific content of Euroasia BIT that provdes an exception for 

“public purpose” to the protection against expropriation, the Claimant has not 

suffered an illegal harm to its investment. 

 

                                                           
64

 Charter of the United Nations, 26 June 1945, Can TS 1945 No 7, art. 2(4). 
65

 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory 

Opinion, [2004] ICJ Rep 136. 
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Issue #6:  Claimant contributed to the damage suffered by his investment  

102. Even if the Arbitral tribunal found that the Claimant has been indirectly 

expropriated, the Arbitral Tribunal may still sanction the Claimant for a behaviour 

of its own which contributed to the alleged damages suffered. 

 

103. The International Law Commission‟s (ILC) Draft articles on Responsibility of 

States for Internationally Wrongful Acts
66

 provides guidance regarding this matter. 

More specifically, article 39 mentions the following regarding the subject of 

“contribution to the injury”: 

“In the determination of reparation, account shall be taken of the 

contribution to the injury by wilful or negligent action or omission of the 

injured State or any person or entity in relation to whom reparation is 

sought.” (our emphasis)
67

 

 

104. The applicable threshold regarding the establishment of the Claimant‟s contribution 

to its damages is lower than a tort or a fault. There is no requirement of gross or 

serious negligence in order to be considered to have contributed to the alleged 

damages suffered. 

 

104.1. The commentaries related to article 39 of the International Law Commission‟s 

(ILC) Draft articles on Responsibility of States for Internationally Wrongful 

Acts
68

 mention, at the fifth paragraph, the applicable threshold: 

“While the notion of a negligent action or omission is not qualified […], 

the relevance of any negligence to reparation will depend upon the degree 

to which it has contributed to the damage as well as the other 

circumstances of the case.” (footnote omitted and our emphasis)
69  

 

105. The required threshold is the possibility that a factor has contributed to 

the damages. 

                                                           
66

 International Law Commission (ILC), Draft articles on Responsibility of States for Internationally 

Wrongful Acts, with commentaries, 2001. Available online : 
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105.1. The commentaries related to article 39 of the International Law Commission‟s 

(ILC) Draft articles on Responsibility of States for Internationally Wrongful 

Acts
70

 mention, at the fifth paragraph, that “[t]he phrase “account shall be 

taken” indicates that the article deals with factors that are capable of affecting 

the form or reducing the amount of reparation in an appropriate case.” (our 

emphasis)
71

. 

 

106. The Respondent submits to the Arbitral Tribunal that the Claimant has contributed 

to the alleged damages suffered in the following manners: 

 

106.1. The Claimant has not reasonably tried to settle amicably this case by 

not abiding to the pre-arbitral steps as provided in the Article 9 of the 

Euroasia BIT prior to bringing his claims before the Arbitral 

Tribunal. 

 

106.2. The Claimant could have tried, but did not mitigate its alleged damages. 

 

106.3. The Claimant has adopted a risky business strategy, a decision for which the 

Respondent should not be hold responsible for. 

 

The Claimant has not reasonably tried to settle amicably this case 

107. Article 9 of the Euroasia BIT provided for pre-arbitral steps with which the 

Claimant has not complied. 

 

108. The Claimant‟s behaviour demonstrates a clear disregard towards the purpose of 

those pre-arbitral steps: to explore the possibility of a settlement. Had he engaged in 

                                                           
70
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settlement procedures, he could have, for example, tried to find a solution with the 

Respondent in relation to the ban that was imposed to him through the Executive 

Order. 

 

109. This disregard is not acceptable and goes against one of the purpose of 

proportionality mentioned in the preamble of the Euroasia BIT: 

“Agreeing that a stable framework for investment will maximise effective 

utilization of economic resources and improve living standards”  

(our emphasis)
72

 

110. In the face of the great amount of costs an investment arbitration case implies, there 

should a greater duty from investors to pursue – actively – negotiations in order to 

try to come to a settlement with the concerned State.  

 

111. We submit to the Arbitral Tribunal that any allegation regarding the ineffectiveness 

of negotiations exchanges amounts to a hypothetical reading of the future, which 

should be rejected. In other words, parties cannot know something until they have 

actually tried to achieve it. 

 

112. If the Claimant had following the pre-arbitral steps provided by the Euroasia BIT, 

the parties to this arbitration could have possibly either settled entirely or partly the 

current issues of this arbitration. By “cutting through” directly to arbitration, the 

Claimant contributed to its alleged damages by not giving a chance to a dispute 

settlement mechanism. 

 

Absence of actions from the Claimant to mitigate it‟s alleged damages: 

113. The Claimant bears the burden of proof regarding the demonstration of actions 

achieved in order to fulfill his duty to mitigate its alleged damages. 
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114. The Claimant did not prove any action which would amount to an attempt to 

mitigate its alleged damages. 

 

114.1. The Claimant has entered into contracts with several individuals
73

, which 

proves that parties, other than the government of Euroasia, were interested in 

purchasing his products. The Claimant did not operate in a niche market that 

only suited the Euroasian government. 

 

114.2. Therefore, Claimant had the possibility to try to sell his products to other 

groups or nations. 

 

114.3. However, the Claimant has remained passive on this issue. 

 

115. Any possible justification from the Claimant regarding the fact that it would have 

been too difficult or impossible to try to sell the products it possessed at the time 

does not amount to a proof of an action completed in order to fulfill its duty to 

mitigate the alleged damages. 

 

115.1. The essence of the duty to mitigate damages lies within the actions completed 

in order to improve their conditions. 

 

115.2. Allegations of justifications do not amount to the required threshold, which is 

to try to mitigate the alleged damages. 

 

116. The Claimant‟s behaviour on this issue is a clear demonstration of bad faith. The 

duty to mitigate damages is an application of a broader good faith requirement, 

which the Claimant has manifestly not followed in this case. 

 

117. Consequently, it is clear that the Claimant has not fulfilled or even attempted to 

fulfill its duty to mitigate the damages he allegedly suffered. 
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Claimant‟s risky business strategy should be taken into account by the Arbitral 

Tribunal 

118. The Claimant has adopted a risky business strategy, a decision for which the 

Respondent should not be hold responsible. This implies two aspects: 

 

118.1. The location of all the Claimant‟s suppliers. 

 

118.2. The restrictive number of contracts Claimant has. 

 

119. As a matter of fact, the Claimant did put all one's eggs in one basket by having, to 

take the exact words of the Claimant‟s request for arbitration, “all suppliers of 

Rocket Bombs Ltd were operating within the territory of the Republic of 

Oceania.”
74

 

 

119.1. If the Claimant had diversified the origin/location of its suppliers, the 

Claimant would not have suffered from the disruption of supplies that 

allegedly happened.  

 

119.2. The Claimant‟s commercial choices therefore contributed, through a risky 

business decision, to the damages allegedly suffered.  

 

120. Moreover, the Claimant did adopt a risky business strategy in having few contracts 

that are highly valuable rather than a larger number of contracts with several 

different buyers. 

 

120.1. If the Claimant had diversified the number of its buyers instead of relying on 

only a few lucrative buyers, the Claimant would not have been economically 

affected as he alleged to be. 

                                                           
74

 Request for Arbitration, p.5, 2016 FDI Moot Problem. 



Memorial for Respondent   Team Alias Gevorgian 

36 
 

 

120.2. The risks taken by the Claimant are directly related to the number of buyers 

Claimant has or maintained through the years: the lower the number of buyers 

Claimant has, the more risky his business is due to the importance of each 

contract regarding the total of its commercial operations.   

 

120.3. In other words, by choosing to rely on few contracts, the Claimant implicitly 

accepted that his company would face greater problems if one of the few 

contracts was not performed or cancelled. 

 

120.4. This business decision contributed to the alleged damages suffered by the 

Claimant. 

 

121. Bilateral investment treaties are not, to quote arbitral awards, “an insurance against 

business risk”, as noted in the award MTD v. Chile
75

: 

The BITs are not an insurance against business risk and the Tribunal 

considers that the Claimants should bear the consequences of their own 

actions as experienced businessmen. Their choice of partner, the 

acceptance of a land valuation based on future assumptions without 

protecting themselves contractually in case the assumptions would not 

materialize, including the issuance of the required development permits, 

are risks that the Claimants took irrespective of Chile‟s actions.
76

   (our 

emphasis)  

 

This position is also sustained in the award Maffezini v. Spain
77

: “In this connection, 

the Tribunal must emphasize that Bilateral Investment Treaties are not insurance 

policies against bad business judgments.”
78

 

 

 

                                                           
75

 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, award of 25 May 2004, ICSID Case No. 

ARB/01/7. 
76

 Ibid, par. 178. 
77

 Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7. 
78

 Ibid, par. 64. 
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Conclusion: 

122. The Respondent submits to the Arbitral Tribunal that the Claimant has contributed 

to the alleged damages suffered in the following manners by not following the pre-

arbitral steps provided by the Euroasia BIT prior to bringing his claims before the 

Arbitral Tribunal (1), by not putting in motion actions in order to mitigate its 

damages (2), and, ultimately, by adopting through the years a risky business 

strategy for which the Respondent should not be hold responsible (3). 

 

123. Consequently, the Arbitral Tribunal should reduce the alleged damages of the 

Claimant, if the Arbitral Tribunal finds any, by 100% (to the sum of zero dollar), 

or, subsidiarily by a lower percentage as the Arbitral Tribunal finds appropriate 

under the circumstances of this case. 
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Conclusions: 

 

In light of the above, the Respondent respectfully requests the Arbitral Tribunal to 

order the following: 

 

a) DISMISS the Claimant‟s claim; and 

 

b) DECLARE that the Arbitral Tribunal does not have jurisdiction due to the fact 

that the Claimant is not an investor pursuant to article 2.1 of the Euroasia BIT; 

or subsidiarily 

c) DECLARE that the Arbitral Tribunal does not have jurisdiction due to the fact 

that the Claimant did not comply with pre-arbitral steps as provided by Article 

9 of the Euroasia BIT; or subsidiarily 

d) DECLARE that the Arbitral Tribunal does not have jurisdiction due to the fact 

that the scope of application of the MFN clause contained in article 3 of the 

Euroasis BIT does not allow to invoke or to import the content of article 8 of 

the Eastasia BIT. 

 

If the Arbitral Tribunal finds that it has jurisdiction over the current dispute, the 

Respondent respectfully requests the Arbitral Tribunal to: 

 

e) DECLARE and DISMISS the Claimant‟s claim inadmissible on the basis of 

the clean hands doctrine; and 

f) DECLARE that the Claimant was not indirectly expropriated; and  

g) DECLARE that the measure taken by the Respondent were lawful as provided 

specifically by the Euroasia BIT; or subsidiarily   

h) DECLARE that the Claimant contributed to the alleged damages that have 

occurred, and 
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i) REDUCE, if the Arbitral Tribunal finds that the Claimant has suffered 

damages, the alleged damages by 100% or a lower percentage. 

 

 

j) In any event, order that the Claimant shall pay for all costs related to these 

proceedings. 

 

 

 

 

Respectfully submitted on 26 September 2016 by 

 

 

                     /s/                    f 

 

 

Team Alias Gevorgian 
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