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SUMMARY OF THE ARGUMENTS 

1. This Tribunal lacks jurisdiction for the following reasons: 

A. First, Claimant is not an investor within the meaning of the Oceania-Euroasia BIT 

(“Euroasia BIT”) and therefore the Tribunal lacks jurisdiction ratione personae; 

B. Second, Claimant did not fulfill the pre-arbitral steps listed in the Euroasia BIT; and 

C. Third, Claimant may not invoke Article 3 of the Euroasia BIT because Claimant only 

has access to the Oceania-Eastasia BIT (“Eastasia BIT”) and cannot import 

procedural rights. 

2. This Tribunal should dismiss Claimant’s claim for the following reasons: 

A. First, Claimant engaged in wrongful conduct and, therefore, is barred from bringing a 

claim under the clean hands doctrine; 

B. Second, the measure enacted by Oceania were within its right to regulate for a public 

purpose and do not constitute an expropriation; and 

C. Third, any damages suffered by Claimant were caused by Claimant’s wrongful 

conduct and therefore Oceania is not liable to compensate Claimant. 
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STATEMENT OF FACTS 

3. In February 1998, Peter Explosive (“PE” or “Claimant”), a national of Eastasia, 

purchased 100% of the shares in Rocket Bombs Ltd. (“RB”), a company specializing in 

producing weapons.1 At this time, RB did not have an environmental license and thus all 

of its production capabilities were suspended.2 To obtain a license and resume 

production, RB was required to comply with the Environment Act 1996.3 However, RB 

lacked the liquidity to upgrade its equipment.4 

4. The administrative procedure to obtain an environmental license from the Oceanian 

National Environment Authority (“NEA”) required significant time.5 However, on 23 

July 1998, immediately following a private meeting with the President of the NEA, PE 

secured an accelerated decision, thus obtaining the environmental license.6 At the time 

this license was secured, RB was not in compliance with the Environment Act 1996 and 

did not comply until 1 January 2014—long after RB had resumed its production.7 

5. After RB’s sudden license approval, RB still lacked the financial resources to resume 

production.8 PE thus turned to a long-time friend, John Defenceless (“JD”), who was the 

Minister of National Defence in Euroasia.9 JD promised PE a contract between RB and 

the Ministry of National Defence (“MND”) as Euroasia was in the process of 

modernizing its land force.10 On 23 December 1998, the day of the meeting between JD 

and PE, they concluded a contract for delivering arms to Euroasia for a period of fifteen 

                                                
1 Case Study (“CS”), at 4. 
2 CS, at 4. 
3 CS, at 32. 
4 CS, at 32-33. 
5 CS, at 33. 

2 CS, at 4. 
3 CS, at 32. 
4 CS, at 32-33. 
5 CS, at 33. 
6 CS, at 33. 
7 CS, at 34-35. 
8 CS, at 33. 
9 CS, at 33-34. 
10 CS, at 34. 
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years.11 At the time the contract was signed, RB had not produced any of its products 

since PE had acquired RB.12 

6. As its contract with the Ministry of Defence of the Republic of Euroasia was expiring on 

1 January 2014, RB faced the possibility of closing part of its production line.13 After this 

contract expired, PE met with JD and another six-year contract was signed on 28 

February 2014 in order to complete the modernization of Euroasian land forces.14 

7. Euroasian armed forces invaded Eastasia by way of Fairyland on 1 March 2014.15 Since 

the conclusion of the World War in 1918, the international community has recognized 

Fairyland as part of Eastasia.16 The Peace Treaty of 1918 confirmed Eastasia’s 

annexation of Fairyland and was signed by Euroasia and all other countries involved in 

the war.17 Consequently, by executive order, Oceania issued sanctions on sectors of the 

Oceanian economy that had ties to the Euroasian economy.18 

8. On 21 November 2013, the President of the NEA, who met with PE in July 1998, was 

criminally investigated and subsequently convicted of accepting bribes on 1 February 

2015.19 Other officials within the NEA were also convicted of accepting bribes.20 On 23 

June 2015, the Oceania General Prosecutor’s Officer charged Peter Explosive in 

connection with the environmental license he obtained on 23 July 1998.21 

 

 

                                                
11 CS, at 34. 
12 CS, at 32-34. 
13 CS, at 4-5. 
14 CS, at 35. 
15 CS, at 35. 
16 CS, at 61. 
17 CS, at 61. 
18 CS, at 36. 
19 CS, at 37. 
20 CS, at 37. 
21 CS, at 37. 
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ARGUMENTS 

I. CLAIMANT IS NOT A QUALIFYING INVESTOR UNDER THE EUROASIA BIT AND 

THEREFORE THE TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE.  

9. Claimant is a national of Eastasia, therefore claimant cannot rely on the Euroasia BIT to 

assert jurisdiction Ratione Personae because he is not a national of either contracting 

party to the Euroasia BIT.  

10. Claimant is a national of Eastasia because Euroasia’s attempted annexation of Fairyland 

is not valid, and because the referendum held by Fairyland to secede from Eastasia is 

likewise not valid. Finally, and alternatively, if this tribunal deems the annexation and 

secession vote valid, it must apply the Nottbohm Correction to determine the effective 

nationality of Claimant, a test that results in Claimant having Eastasia nationality. 

11. Because Claimant does not satisfy the nationality requirement of the Euroasia BIT, he 

likewise does not satisfy the consent requirement of the BIT and therefore this tribunal 

does not meet the jurisdictional requirement to hear this claim. 

A. CLAIMANT IS NOT A NATIONAL OF EUROASIA BECAUSE THE ANNEXATION OF 

FAIRYLAND IS INVALID, THEREFORE THE TRIBUNAL DOES NOT HAVE 

JURISDICTION UNDER THE EUROASIA BIT. 

12. Under international law, entities created by the unlawful use of force, notably military 

intervention to procure self-determination, are not recognized.22 Euroasia illegally 

attempted to facilitate the annexation of Fairyland and as such this attempt is invalid.  

13. It is undisputed that the Claimant is a resident of Fairyland,23 a region within Eastasian 

territory and belonging to Eastasia.24 Eastasia’s ownership of Fairyland is indeed 

recognized by the international community.25 The Peace Treaty of 1918, which was 

                                                
22 James Crawford, The Creation of States in International Law, Oxford University Press (2006), at 131. 
23 CS at 4. 
24 CS at 32.  
25 Procedural Order No. 3, ¶ 9. 
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signed by all countries –including Euroasia– involved in the World War preceding the 

treaty, confirmed the agreement that Fairyland was part of Eastasia.26 Consequently, at 

the time the investment was made, in February of 1998, Claimant was undisputedly a 

national of Eastasia.27  

14. On the first of November 2013, the authorities of Fairyland held a referendum to 

determine whether to leave Eastasia and whether to unite with Euroasia.28 The people of 

Fairyland voted both to leave Eastasia and unite with Euroasia.29 The national 

government of Eastasia immediately declared that the referendum was unlawful and had 

no effect on the shape of the Eastasian territory.30 To exacerbate the conflict, on March 1, 

2014, Euroasian armed forces invaded Eastasian territory to force adherence to the 

purported annexation,31 and on March 23, 2014, Euroasia unilaterally declared Fairyland 

as part of Euroasia. 

15. Throughout this ordeal, Eastasia remained controlled but active in their condemnation of 

the illegal act. In fact, on March 28, 2014, Eastasia publically declared the annexation to 

be illegal and in light of public international law, on April 1 2014, sent a notification to 

Euroasia breaking off diplomatic relations between the two countries.32 

16. When Euroasia’s military invaded Eastasia to enable Fairyland’s purported secession 

from Eastasia, they violated international law and therefore rendered the entire act 

unenforceable and unrecognizable in the eyes of the international community.33 This is 

because the principles of State succession do not apply to cases involving the violation of 

the UN Charter, most notably Article 2 paragraph 4.34 In fact, the UN Charter imposes 

upon all States the obligation not to recognize the secession of region when this secession 

                                                
26 Id. 
27 Id. 
28 Procedural Order No. 3, ¶ 7. 
29 Id. 
30 CS at 34.  
31 CS at 35. 
32 CS at 35. 
33 Crawford, The Creation of States in International Law, at 132. 
34 Id. 
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is facilitated by the use or threat of force by another State.35 As such, Euroasia’s use of 

force to aid the secession of Eastasia renders the secession not recognizable under 

International Law. 

17. Because Claimant is a resident of Fairyland, and because Fairyland remains a lawful 

territory of Eastasia, Claimant is a national of Eastasia and is therefore only entitled to 

seek protections under the Eastasia BIT, rendering this tribunal devoid of jurisdiction. 

B. FAIRYLAND IS PART OF EASTASIA NOTWITHSTANDING FAIRYLAND’S 

REFERENDUM. 

18. The referendum held by Fairyland does not alter Eastasia or Euroasia’s ownership rights 

vis-a-vis Fairlyand. The tribunal therefore only has jurisdiction under the Eastasia BIT. 

19. The right to self-determination is a jus cogens right afforded to all people.36 This right 

however is qualified in its application and must balance competing interests between the 

rights of the province seeking secession and the rights of the state as a whole.37 

20. Furthermore, A referendum for secession is only recognized under international legal 

principles if it is effected as a result of a people being governed as part of a colonial 

empire; where a people is subject to alien subjugation, domination or exploitation; and 

possibly where a people is denied any meaningful exercise of its right to self-

determination within the state of which it forms a part.38 

21. In the case at hand, it simply cannot be argued that Fairyland’s people are governed as 

part of a colonial empire or are subjected to alien subjugation, domination or exploitation 

                                                
35 Id. at 148. See also Restatement (3d), Foreign Relations Law of the United States, §202(2): “A State has an 

obligation not to recognize or treat as a state an entity that has attained the qualifications for statehood as a 
result of a threat or use of armed force in violation of the United States Charter.” 

36 Matthew Saul, The Normative Status of Self-Determination in International Law: A Formula for Uncertainty in 
the Scope and Content of the Right?, Human Rights Law Review (2011)11 (4): 609-644. 

37 Id. 
38 In Reference re Secession of Quebec  [1998] 2 SCR 217. 



 

 

 

-7-  

 

because no such allegations exist. Moreover, the Fairyland’s people’s right to exercise 

self-determination is a notion codified in the Eastasian Constitution.39 

22. In fact, according to the Eastasian Constitution, each province may organize a regional 

referendum pertaining to matters within the exclusive competence of that province.40 

(emphasis added).  In that sense, the people of Fairyland may exercise their right to self-

determination and vote to secede. However, in light of international law, this right to 

secede is not the same as a unilateral right to secede, and must therefore be balanced with 

the interests of Eastasia as a whole.  

23. It cannot be argued that the unilateral secession of an entire province of a state is a realm 

within the exclusive competence of that province. The ramifications of such an act are 

not only felt within every province of the constituent state, but at the international level as 

well. The secession of a province will have great socio-economic effects on all levels of 

the state and therefore is a consideration that must be had at the top level of the respective 

government, keeping a keen eye on the associated repercussions to the other provinces of 

the state, and the state as a whole. In that sense, the regional referendum held by 

Fairyland went beyond the scope of the type of referendum permitted under the Eastasian 

Constitution, and therefore there must be other extenuating circumstances to render this 

type of referendum. This issue was analyzed and answered in the context of Quebec’s 

attempted secession from Canada.  

24. In Reference re Secession of Quebec, the Supreme Court of Canada was tasked with 

determining whether Quebec could secede from Canada unilaterally, just as Fairyland is 

attempting to do now from Eastasia.41 The court balanced the interest of Quebecers with 

the interests of Canadians as a whole, balanced the rights of component parts of 

sovereign states against the rights of the sovereign state itself under a federalist lens, and 

finally, in dicta, determined certain factors that would facilitate a determination that a 

unilateral right to self determination exists.  

                                                
39 Procedural Order No. 2, ¶ 2. 
40 Id. 
41 Secession of Quebec. 
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25. The Supreme Court of Canada first held that Quebec cannot secede from Canada 

unilaterally, but rather only after a clear vote on a clear question to secede could 

negotiations between Quebec and the rest of Canada commence.42 Furthermore, the 

Supreme Court determined that international law does not specifically grant component 

parts of sovereign states the legal right to secede unilaterally from their parent state, and 

in that sense, further factors were necessary to afford such an right.43 The court 

determined that self-determination through unilateral secession was a right of last resort 

in cases of severe oppression in which other channels of exercising self-determination 

were “totally frustrated.”44  

26. In regards to Fairyland, there simply is no claim by Fairyland that such an oppressive 

state of representation existed between them and the Eastasian government and as such, 

unilateral secession is simply not recognized in such an instance.  

27. Finally, alternatively, and further negating the validity of the referendum, stands the 

principle that even if the possibility for a legal referendum is available, it cannot be 

incited by another sovereign.45 In the case at hand, Euroasia incited and marketed for the 

referendum, and us such, it cannot be deemed to be valid or legal.46 

28. For those reasons, Fairyland, just as Claimant, remain Eastasian and consequently 

precluded from seeking protections under the Euroasia BIT. 

C. ALTERNATIVELY, THE TRIBUNAL SHOULD FIND IT DOES NOT HAVE 

JURISDICTION BY APPLYING THE NOTTEBOHM CORRECTION . 

29. Finally, and alternatively, because Claimant is attempting to bypass procedural 

requirements in a treaty by invoking a nationality of convenience, this tribunal should use 

the Nottebohm Correction. The Nottebohm Correction is used by tribunals in situations 

such as the one in this case and guides the tribunal in determining the effective 

                                                
42 Id.  
43 Id. 
44 Id. 
45 Crawford, The Creation of States in International Law, at 148. 
46 Procedural Order No. 2, ¶ 3. 
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nationality of the claiming party by analyzing the facts associated with the claiming 

party’s nationality and determining if there is a genuine link between the claiming party 

and their purported nationality. This test is used in exceptional circumstances where the 

investor attempts to use a nationality of convenience or a nationality passed on over 

several generations without any ties to the country in question.47 

30. Here, the Claimant alleges dual nationalities of convenience and effectively picks and 

choose parts of two treaties he likes. Claimant can only pick one nationality and one 

treaty, and the “Nottebohm Correction” aids just that purpose.  

31. In the Nottebohm Case, the investor attempted to acquire a nationality of convenience to 

circumvent disfavorable Guatemalan laws passed as a consequence of the Investor’s state 

being deemed a belligerent state under Guatemalan law.48 The tribunal, only after seeing 

the investor’s action as transparent in motive, was unwilling to recognize the investor as a 

national of Lichtenstein without looking for a genuine link between the investor and his 

sought-after state of convenience. The tribunal, after looking at the factual ties, the 

investor’s habitual residence, his family ties and his public life in Lichtenstein 

determined that the investor was indeed not sufficiently linked to the state to claim its 

nationality.  

32. The tribunal in Nottebohm only took the extra step and looked at their self-professed 

“genuine link” between the purported state and the investor because of their doubt in the 

investor’s nationality. Such an extra step is appropriate here.  

33. In the dispute at hand, the Nottebohm Correction is appropriate because as mentioned, 

Claimant is attempting to bypass the procedural “legality” requirement imposed by the 

Eastasia BIT discussed infra in Section IV. To attempt to bypass this requirement, 

Claimant now attempts to gain a jurisdiction of convenience under another BIT, giving 

this tribunal access to the Nottebohm Correction. 

                                                
47 Dolzer and Schreuer, Principles of International Investment Law, 254 (Oxford University Press, 2d ed. 2012), 

(quoting Fakes v. Turkey, Award, 14 July 2010, at pp- 54-81). 
48 Nottebohm Case. 
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34. Applying the Nottebohm Correction, and considering such factors as the investor’s 

habitual residence, family ties, public life, and factual ties, one can only come to the 

conclusion that Claimant is a national of Eastasia and not Euroasia. Both Peter 

Explosive’s parents and grandparents were Eastasian nationals, Peter Explosive was born 

in Eastasian Fairyland, he has lived most of his life in Eastasia save for his time studying 

in Oceania and only after the institution of the Executive Order did he attempt to obtain 

Euroasian nationality.49  

*** 

35. Given these hard facts about the true and effective nationality of Claimant, he is only 

entitled to claim Eastasian nationality. 

 

 

 

 

 

 

 

 

 

                                                
49 Procedural Order No. 2, ¶ 4. 
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II. PRE-ARBITRAL STEPS IN ARTICLE 9.1 AND 9.2 OF THE EUROASIA BIT ARE A 

CONDITION PRECEDENT TO ARBITRATION THAT CLAIMANT DID NOT FULFILL. 

36. Claimant did not observe the mandatory pre-arbitral steps clearly expressed under Article 

9 of the Euroasia BIT. Article 9.1 requires that the parties shall attempt to settle the 

disputes through amicable consultations, and if such attempt fails, then the parties should 

follow Article 9.2 and 9.3 and pursue Respondent’s domestic courts. Claimant neither 

attempted to settle the dispute through amicable consultations nor resorted to 

Respondent’s domestic courts. As a result, this Tribunal should find that this arbitration is 

premature and should advise Claimant to follow the pre-arbitral steps under Article 9. 

A. CLAIMANT DID NOT ATTEMPT TO SETTLE THIS DISPUTE THROUGH AMICABLE 

CONSULTATIONS WITH RESPONDENT, AS ARTICLE 9.1 OF THE EUROASIA BIT 

MANDATES. 

37. Claimant did not faithfully observe the mandate under Article 9.1 of the Euroasia BIT, 

which requires Claimant to attempt to settle the dispute through amicable consultations 

with Respondent. The Euroasia BIT establishes the first pre-arbitral step the following 

way: 

Any dispute regarding an investment between an investor of one of the Contracting 

Parties and the other Party, arising out of or relating to this Agreement, shall, to the 

extent possible, be settled in an amicable consultations between the parties to the dispute.  

38. Amicable consultations “refers to the possibility of such amicable settlement talks, 

whereby such term is to be reasonably understood as referring not only to the technical 

possibility of settlemen (sic) talks, but also to the possibility, i.e. the likelihood, of a 

positive result.”50 

39. International Customary Law codified in the Vienna Convention on Law of Treaties 

1969, Article 31 and 32, express the guidelines for treaty interpretation.51 Treaty 

                                                
50 Abaclat v. Argentina, ICSID ARB/07/5, Decision on Jurisdiction and Admissibility, English, 4 August 2011, ¶ 
564.  
51 Yukos v. Russia, UNCITRAL, PCA Case No. AA 227, Final Award, 18 July 2014, ¶ 1344.  
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Interpretation is a “process of progressive encirclement”52 where the interpreter starts 

under the general rule with the (1) ordinary meaning of the language of the treaty, (2) in 

the context of the treaty (systematic interpretation), and (3) in light of the treaty object 

and purpose (usually exposed in the treaty preamble) and “cycling through”53 each of 

these three aspects. The “Vienna Convention does not privilege any of these three aspects 

and of interpretation method.”54 After all, “[t]he meaning of a word and a phrase is not 

solely a matter of dictionaries and linguistics.”55 

40. A good faith interpretation of the treaty should read the article as a whole and in its 

context. The word “shall” is followed of “to the extent possible, be settled in an 

amicable.” Here, there is no inconsistence between “shall” and to “the extent possible”. 

“Shall,” indicates the binding character of the provision while “to the extent as possible” 

characterizes the type of the binding provision, meaning an obligation of means or best 

efforts. 

41. In Ambient Ufficio v. Argentina,56 one of the issues before the tribunal was whether or not 

claimant had complied with the prerequisite of amicable consultations present under the 

Argentina-Italy BIT.57 There, the tribunal found that the amicable consultation portion of 

the clause was an obligation, stating that the language “clearly suggests that it creates a 

duty for the Parties to enter into consultations.”58 

42. The Ambient Ufficio tribunal noted that the Abaclat tribunal found otherwise analyzing 

the same treaty language59. The Abaclat Tribunal found that the consultations 

requirement was not mandatory in nature but just an expression of good will of the 

parties to first try to settle the dispute amicably.60 However, the Ambient Ufficio tribunal 

                                                
52 Aguas del Tunari v. Bolivia, ICSID, ARB/02/03, Award, 21 October 2005, ¶ 91; Gardiner, Richard. Treaty 
Interpretation. 2nd Edition. Oxford University Press: Oxford, UK, 2015, p. 158.  
53 Aguas del Tunari, ¶ 91. 
54 Id. 
55 Id. 
56 Ambiente Ufficio S.P.A. v. Argentina, ICSID Case No. ARB/08/9, Decision on Jurisdiction and Admissibility, 8 
February 2013, ¶¶ 568-9. 
57 Argentina-Italy BIT. Article 8.1. 
58 Ambiente Ufficio S.P.A., ¶ 577. 
59 Id. at ¶ 578. 
60 Abaclat, ¶ 564.  
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disagreed with that analyses, and rather applied Professor Abi-Saab’s Dissenting Opinion 

from Abaclat, stating in relevant part that that in Ambient Ufficio Tribunal opinion that 

had rightly pointed out that: 

…the addition of this phrase [“insofar as possible”61] does not eliminate the binding 

character of the provision, but characterizes it as a certain type of binding provision, 

namely an “obligation of means” or of “best efforts. 

43. Similarly, the Kiliç62 tribunal, interpreting the Turkey-Turkmenistan BIT, Article VII.1, 

which also contains the language “[a]s far as possible, the investor and the concerned 

Party shall endeavour to settle these disputes by consultations and negotiotions (sic) in 

good faith”63 found the settlement of disputes to be a binding provision, and also found 

that the attempt to settlement was a condition to Respondent’s consent to arbitration.64 

Contracting Parties consent/offer to arbitrate on the BIT was conditioned to the express 

steps on the dispute resolution clause.  The investor can accept an offer to arbitrate, so 

long as the express conditions in the BIT are met.65 

44. The Euroasia BIT, Article 9.1 language “shall, to the extent possible, be settled in an 

amicable consultations” is very similar with the Argentina-Italy BIT, Article 8.1 

language “sarà per quanto possibile risolta mediante consultazioni amichevoli”, as both 

refer to an obligation of the parties, characterized as an obligation of means or an 

obligation of best efforts.  

45. “[A]n obligation to negotiate does not imply an obligation to reach an agreement.”66 The 

parties shall attempt to communicate and consult with one another. “Amicable 

Consultations” or “consultations as far as possible” means an obligation to establish: 

                                                
61 In the Spanish version: “en la medida de lo posible.”; In the Italian version: “per quanto possibile.”  
62 Kilic Insaat Ithalat Ihracat Sanayi ve Ticaret Anonim Sirketi v. Turkmenistan, ICSID, ARB/10/1, Award, 2 July 
2013, at 6.3.12. 
63 Turkey-Turkmenistan BIT. Article VII.1. 
64 Kiliç, at 6.3.12. 
65 Id. at 6.3.14-5. 
66 Railway Traffic between Lithuania and Poland, Advisory Opinion, 15 October 1931, PCIJ Series A/B, No. 42, 
116.  
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(a) the sufficient minimum amount of consultations was actually conducted, or at least 

offered, or that (b) amicable consultations in order to resolve the case at stake were not 

possible in the first place.67 

46. Here, Claimant notified Respondent once by sending a letter to the Oceania Ministry of 

Foreign Affairs (with copies to the Ministry of Finance, Ministry of Defense and Ministry 

of Environmental Protection).68 This one time notification informed Respondent about 

the dispute and simultaneously stated Claimant’s intention to initiate arbitral proceedings 

against the Respondent if Respondent failed to negotiate with the Claimant.69  

47. Claimant failed to faithfully observe and use his “best efforts” to settle through amicable 

consultations with Respondent because a one-time letter does not constitute satisfaction 

of the mandatory pre-arbitral step under Article 9.1 of the Euroasia BIT.   

B. CLAIMANT DID NOT RESORT TO RESPONDENT LOCAL COURTS, AS ARTICLE 9.2 

OF THE EUROASIA BIT MANDATES.  

48. Claimant failed to go to Respondent’s domestic courts, as article 9.2 of the Euroasia BIT 

requires. An initial reading of article 9.2 may induce the reader to believe that it is not 

mandatory for Claimant to resort to local courts, the reason being the word “may”: 

9.2. If the dispute cannot be settled amicably, it may be submitted to the competent 

judicial or administrative courts of the Contracting Party in whose territory the 

investment is made. 

9.3. Where, after twenty four months from the date of the notice on the commencement 

of proceedings before the courts mentioned in paragraph 2 above, the dispute between an 

                                                
67 Ambiente Ufficio S.P.A., ¶ 583.  
68 CS, at 4. 
69 Id. 
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investor and one of the Contracting Parties has not been resolved, it may be referred to 

international arbitration70.  

49. A Treaty text should not be read in isolation but within its context.71 Article 9 of the 

Euroasia BIT is an escalation clause.  A ‘tiered’ or ‘stepped’ escalation clause refers to a 

“dispute resolution clause that records the parties’ agreement that any dispute between 

them shall be resolved on a staged basis”.72 Each tier, or step, is designed to handle the 

dispute individually. If the dispute has not been resolved by the previous step, then the 

parties’ can “escalate” the dispute to the next step.73 

50. The ICC supports this idea of escalation clauses. “ICC arbitration may be used as the 

forum for final determination of a dispute following an attempt at settlement by other 

means such as mediation.”74 

51. An escalation clause thereby combines several dispute resolution procedures. “An 

escalation clause typically requires each stage of the process to be engaged before the 

parties can move on to the next.”75 For a Tribunal have jurisdiction over a dispute, the 

parties have to consent to the Tribunal jurisdiction. In an escalation clause, Respondent 

consent to arbitration is conditional to all steps and tiers being met. “Arbitration as the 

ultimate level should only be reached as the last resort, as conflicts should be filtered out 

by the preliminary [dispute resolution] proceedings 'collateral to the contract' before they 

reach the ultimate arbitration stage.”76   

                                                
70 Euroasia BIT, Arts. 9.2-9.3.  
71 VCLT, Art. 31.  
72 Bird & Bird, Knowhow briefs: Escalation Clauses. Two Birds. P. 3 Available at: http://www.twobirds.com. 
(accessed on 16 September 2016); see also Klaus Peter Berger, “Law and Practice of Escalation Clauses”, 
Arbitration International, Vol. 22, No. 1, LCIA, 2006, p. 1-2, available at: http://arbitration.oxfordjournals.org 
(accessed on 16 September 2016). 
73 Knowhow briefs: Escalation Clauses, p. 3.  
74 ICC Arbitration Clauses, p. 2, “escalation clauses”. Available at: http://www.iccwbo.org/Products-and-
Services/Arbitration-and-ADR/Arbitration/Standard-ICC-Arbitration-clauses/Standard-ICC-Arbitration-Clauses-in-
several-languages/ (accessed on 16 September 2016).  
75 Knowhow briefs: Escalation Clauses. p. 3. 
76 Klaus Peter Berger, “Law and Practice of Escalation Clauses”, p. 1.  
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52. In Kiliç, Article VII of the Turkey-Turkmenistan BIT77 also provided for resort to local 

courts before an investor could file for arbitration. There, the Kiliç tribunal emphasized 

that Article VII.1 and VII.2 must be read as a whole and that each step was a condition to 

host State consent to Arbitration. The Tribunal found that Article VII.1. and VII.2 (their 

dispute resolution clause) contained 5 elements that should be meet before claimant could 

as a last resource file to arbitration78: 

(a)  the dispute must have been notified in writing (Article VII.1);  

(b)  the investor and the concerned Party must, as far as possible, have endeavoured to 

settle the dispute by consultation and negotiations in good faith (Article VII.1);  

(c)  six months must have passed from the date of notification in writing (Article VII.2);  

(d)  the investor must have brought the dispute before the courts of justice of the Party 

that is a party to the dispute (Article VII.2); and  

(e)  the courts of justice must not have rendered a final award within one year (Article 

VII.2).79  

53. The Kiliç Tribunal held that the above elements should be treated as conditions and “that 

the failure to meet any of those conditions goes to the existence of the Tribunal’s 

jurisdiction”.80 Here, Article 9’s pre-arbitral steps serve the same purpose as those steps 

in Kilic, and are therefore are necessary to fulfill prior to filing for arbitration.  

54. As a general preposition, before going to international arbitration and bypassing an entire 

judicial system, State Sovereignty shall be observed, and the dispute may be solved at the 

local level. Philip Morris v. Uruguay demonstrates this. The wording of that BIT clause 

is different (“shall”), but not withstanding that difference, the reasoning to have the 

                                                
77Turkey-Turkmenistan BIT. Article VII. 
78 Kiliç, at 6.3.12. 
79 Kiliç, at 6.3.12. 
80 Kiliç, at 6.3.12. 
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exhaustion of local courts is so the State has the opportunity to redress the violations 

before an international tribunal, thereby retaining its sovereignty.81  

55. There, the Tribunal found that the purpose of exhaustion of local courts is to offer the 

State an opportunity to redress alleged violations of the investor’s rights before the 

investor pursue claims in international arbitration.82 “Except where this conclusion is 

justified in the factual circumstances of the particular case, the domestic litigation 

requirement may not be ignored or dispensed with as futile in view of its paramount 

importance for the host State.”83 The Tribunal had expressly disagreed with the idea in 

Plama v. Bulgaria that resort to Respondent’s local courts was a ‘nonsensical 

provision84’, finding that the local courts are an important provision for the host State, 

respecting Respondent’s sovereignty.85  

56. Claimant bypassed the local courts requirement under the Euroasia BIT, thereby 

infringing on Claimant’s state sovereignty and bypassing a condition precedent to 

international arbitration.   

*** 

57. Claimant did not observe the required pre-arbitral steps under the Euroasia BIT. First, 

Claimant did not attempt to settle the dispute with Respondent, and second, Claimant did 

not resort to local courts before bringing the claim to arbitration. 

 

 

                                                
81 Switzerland-Uruguay BIT, Article 10. 
82 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay, 
ICSID Case No. ARB/10/7, Decision on Jurisdiction, 2 July 2013, ¶ 137. 
83 Philip Morris, ¶ 137. 
84 Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005, ¶ 224. 
85 Philip Morris, ¶ 137. 
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III. CLAIMANT MAY NOT INVOKE ARTICLE 3 OF THE EUROASIA BIT BECAUSE CLAIMANT 

ONLY HAS ACCESS TO THE EASTASIA BIT, AND BECAUSE CLAIMANT CANNOT IMPORT 

PROCEDURAL RIGHTS. 

58. Claimant cannot “cherry-pick clauses from Article 8 of the Eastasia BIT because first, 

and as mentioned above in Section 1, this tribunal does not have jurisdiction under the 

Euroasia BIT and second, because procedural rights cannot be imported through this 

MFN Clause. First, to access an MFN Clause, an investor must be from one of the two 

contracting parties. Second, the language of the MFN Clause restricts its application and 

consequently the rights importable through the MFN Clause. Here, Claimant is not an 

investor of either contracting party to the Euroasia BIT, and even if he was, he would not 

be able to import the clauses sought here. 

A. THE TRIBUNAL DOES NOT HAVE JURISDICTION UNDER THE EUROASIA BIT AND 

THEREFORE CANNOT INVOKE ARTICLE 3 OF THE EUROASIA BIT.  

59. Respondent realleges and reaffirms the arguments put forth in Section I supra. Because 

Claimant is a national of Eastasia, Claimant is unable to invoke the Euroasia BIT. As 

discussed above, the Eastasia BIT is indeed the primary treaty on which to base this 

dispute. Claimant attempts to bypass the legality requirement in Article 1 of the Eastasia 

BIT by seeking a nationality of convenience, Euroasian nationality, and then using the 

MFN clause in the Euroasia BIT to effectively “Frankenstein” together a cacophonious 

treaty. Because Claimant is an Eastasian national, he cannot invoke protections granted 

by the Euroasia BIT.  

B. CLAIMANT CANNOT USE THIS PURPORTED MOST FAVORED NATION CLAUSE TO 

IMPORT PROCEDURAL RIGHTS.  

60. Even if this tribunal were to grant Claimant Euroasian nationality giving him access to 

the Euroasia BIT, Claimant may not use this purported MFN Clause to import procedural 

rights.  

61. The Purported MFN Clause states as follows:  
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Each Contracting Party shall, within its own territory, accord to 

investments made by investors of the other Contracting Party, to the 

income and activities related to such investments and to such other 

investment matters regulated by this Agreement, a treatment that is no 

less favourable than that accorded to its own investors or investors from 

third-party countries.86 

62. In drafting Bilateral Investment Treaties, consent to arbitration is carefully drafted and 

intertwined within Dispute Settlement Clauses. The Contracting parties to the treaty 

carefully analyze the geo-political attributes of their particular inter-state relationship and 

impose procedural preconditions to arbitration reflective of this analysis.87 The 

relationship between Oceania and Euroasia cannot be said to mirror that of Oceania and 

Eastasia, and as such the dispute settlement clauses in the respective BITs impose more 

or less preconditions to arbitrations to reflect those differences.  

63. These preconditions to arbitration are an effective checklist of consent. Only when they 

are all checked-off does the consent to arbitrate take effect. In that sense, procedural 

rights, and most notably preconditions to arbitration cannot be altered by MFN clauses 

because such an application of an MFN clause would in effect be altering the consent to 

arbitrate.  

64. The language of the MFN Clause in this matter only affords more favorable treatment to 

investment matters, because the language explicitly states that “[e]ach contracting party 

shall...accord to investments made by investors...treatment that is no less favorable than 

that accorded to... investors from third-party countries.”88 (emphasis added). 

Preconditions to access to a dispute resolution mechanism cannot be said to affect 

investments nor pertain to investments and therefore cannot be qualified as investment 

matters covered by the MFN clause.  

                                                
86 Euroasia BIT, Art. 3. 
87 Dolzer and Schreuer, at p. 19. 
88 Id. 



 

 

 

-20-  

 

65. From fear of expanding the scope of consent to arbitrate, tribunals have been hesitant to 

allow claimants the right to bypass preconditions to arbitration based on an MFN 

clause.89 One such notable case is Wintershall Aktiengesellschaft v Argentina, where the 

German claimant attempted to use a MFN clause to bypass the 18-month local court 

requirement under the primary BIT.90 The tribunal held that the MFN clause did not 

extend to dispute resolution provisions and therefore required the claimant in the dispute 

to submit to the 18-month local court requirement before submitting the dispute to 

arbitration on the merits. The Germany-Argentina BIT’s MFN Clause, the clause at issue 

in the case, only states: “Nationals or companies of either Contracting Party shall enjoy 

most-favoured-nation treatment in the territory of the other Contracting Party in respect 

of the matters provided for in this article.91 Notwithstanding the incredibly expansive 

language of the above-cited clause, the court nevertheless concluded that because the pre-

arbitral requirements were “obligations” rather than mere “options,” they were 

jurisdictional requirements and therefore could not be abrogated from using an MFN 

Clause.92  In the case at hand, the pre-conditions to arbitration are likewise obligations. 

Just as the tribunal in Wintershall deemed obligation not abrogable, so should the tribunal 

here.  

66. Claimant will likely rely on Maffezini v. Spain to advance an overbroad interpretation of 

the MFN clause in the Euroasia BIT.93 In Maffenzini, the tribunal broadly interpreted the 

MFN clause in the Argentina-Spain BIT to bypass the need for an 18-month local court 

requirement.94  

67. The BIT MFN clause in Maffezini however applied to “...all matters subject to this 

agreement....”95 This incredibly broad language led to this expansive application of the 

                                                
89 See also Daimler Financial Services AG v Argentina, ICSID Case No. ARB/05/1, Award on Jurisdiction, 22 
August 2012; ICS v. Argentina, PCA Case No 2010-9, Award on Jurisdiction, 10 February 2012; Kiliç v. 
Turkmenistan, ICSID Case No ARB/10/01, Award, 2 July 2013. 
90 Wintershall Aktiengesellschaft v. Argentina, ICSID Case No ARB/04/14, Award, 8 December 2008. 
91 Germany-Argentina BIT, Article 4(4). 
92 Wintershall, ¶¶139-42. 
93 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000. 
94 Id. 
95 Id. 
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MFN clause to dispute settlement. This reading is distinguishable from the case at hand 

however because the MFN clause in the Euroasia BIT is restricted in scope of application 

to “...the income and activities related to such investments and to such other investment 

matters regulated by this Agreement....”96 A dispute resolution clause does not pertain to 

an investment or an investor but rather pertains to the treaty itself and establishes the 

means by which an investor or an investment accesses a treaty’s protections.  

68. The tribunal in Maffezini proffered a warning with their holding by cautioning against 

exaggerated expectations attached to the operation of MFN clauses and distinguished 

between legitimate extensions of rights and benefits and disruptive treaty-shopping.97  

*** 

69. In the case at hand, because the Claimant is not only shopping for full treaties using 

nationalities of convenience, but also cherry-picking pre-conditions to arbitration, it can 

only be qualified as an exaggerated expectation attached to the operation of an MFN 

clause and can only be deemed as disruptive to the consent associated to both the 

Euroasia BIT and the Eastasia BIT. 

 

 

 

 

 

                                                
96 Euroasia BIT, Art. 3. 
97 Maffezini at ¶ 64.  
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IV. CLAIMANT IS BARRED FROM BRINGING A CLAIM UNDER THE EUROASIA BIT BECAUSE 

OF HIS UNLAWFUL CONDUCT.  

70. Bribery and corruption are internationally repudiated as unlawful conducts, additionally; 

the legality of the investment is an express and implicit requirement under the Eastasia 

and Euroasia BITs, and under Respondent’s laws. 

71. Moreover, the clean hands defense is admissible under the Oil Platforms test. After 

Respondent meets its burden of proof, the burden shifts to Claimant to provide counter-

evidence, and the standard of proof to demonstrate bribery and corruption is the “totality 

of the evidence”, that can be demonstrated by “red flags” and circumstantial evidence. 

A. BRIBERY AND CORRUPTION ARE REPUDIATED AS AN UNLAWFUL CONDUCT 

UNDER THE EUROASIA AND EASTASIA BITS, INTERNATIONALLY AND UNDER 

RESPONDENT’S LAW. 

72. Bribery and Corruption are repudiated globally, under the Euroasia and Eastasia BIT, and 

under Respondent’s laws. An investment shall be legal and in accordance with the laws 

and regulations of the host State, an unlawful investment cannot receive the protection 

and benefits under the BITs. “Parties who ally themselves in an enterprise of the present 

[corrupted] nature must realise (sic) that they have forfeited any right to ask for assistance 

of the machinery of justice (national courts or arbitral tribunals) in settling their 

disputes.”98   

 Bribery and Corruption are Internationally Repudiated.  1.

73. One may argue that clean hands, bribery and corruption are not principles of international 

law, but efforts against corruption and bribery in trade are gaining force in the 

international arena and are already considered soft law codified in several international 

treaties, including: the 1996 Inter-American Convention Against Corruption; the 1997 

OECD Convention - Organization for Economic Development Convention on Combating 

Bribery of Foreign Public Officials in International Business Transactions; the 1999 

                                                
98  ICC 1110/1963, ¶ 20. 
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Council of Europe Civil Law Convention on Corruption; the 1999 Criminal Law 

Convention on Corruption; the 1999 Civil Law Convention on Corruption; the 2003 

African Union Convention on Preventing and Combating Corruption; to cite a few.99 The 

World Trade Organization – which Euroasia, Eastasia and Oceania are parties of,100 

establishes an anti-bribery movement, promoting transparency and good governance, 

through initiatives like Transparency International.101 

74. Moreover, Euroasia, Eastasia and Oceania are all parties to the UN Conventions Against 

Corruption of 2004,102 which commits them to “promote and strengthen measures to 

prevent and combat corruption more efficiently and effectively.” 103 

75. “The making of the investment will often consist of several consecutive acts and all of 

these must be legal and bona fide.”104 A clean hands defense stands for the idea that a 

party should not benefit from its illegal conduct.  The clean hands doctrine, exceptio non 

adimpleti contractus,105 and ex iniuria ius non oritur have been endorsed by the PCIJ and 

the ICJ, on Water from the Meuse (Netherlands v. Belgium)106 and Case Concerning 

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. US),107 

respectably. 

76. Several Tribunals, whether or not the award specifically stated “clean hands”, have 

indeed repudiated illegal investor conduct and thus found in favor of the Respondent-

State. In World Duty Free v. Kenya, the tribunal reviewing corruption and bribery 

                                                
99 In addition, in 1998 the Council of Europe established the Group of States against Corruption – GRECO, who 
adopted three legal instruments: (i) Criminal Law Convention on Corruption, (ii) Civil Law Convention on 
Corruption, and (iii) Recommendation on Codes of Conduct of Public Officials. 
100 Procedural Order n. 3, ¶ 3. 
101See Transparency International, “About Transparency International”, accessible at: 
http://www.transparency.org/about/ (accessed on 9 September 2016).   
102 Procedural Order No. 3, ¶3.  
103 UN Anti-Corruption Convention, Art. 1. 
104 Veteran Petroleum v. Russian Federation, PCA Case No. AA 228, Final Award, 18 July 2014, ¶ 1369; Yukos v. 
Russian Federation, PCA Case No. AA 227, Final Award, 18 July 2014, ¶ 1369; Hulley Enterprises v. Russian 
Federation, PCA Case No. AA 226, Final Award, 18 July 2014, ¶ 1369.  
105 Azaria, Danae, “Exception of Non-Performance”, Max Planck Encyclopedia of Public International Law, 
February 2015, ¶ 1.  
106Diversion of Water from the Meuse (Netherlands v. Belgium), Judgment, 28 June 1937, Individual Opinion of 
Judge Hudson, PCIJ Series A/B No. 70, p. 73, 77.  
107 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of 
America), Merits, Judgment, 27 June 1986, Dissenting Opinion of Judge Schwebel, ICJ Reports 1986, ¶ 268.  
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allegations stated, “bribery is contrary to the international public policy of most, if not all, 

States[,]”108 and that “claims based on contracts of corruption or on contracts obtained by 

corruption cannot be upheld by th[e] Arbitral Tribunal.”109 

 The Legality Of An Investment Is A Requirement Under Both The 2.

Eastasia Bit And Euroasia Bit. 

77. The legality requirement is expressly stated under the Eastasia BIT and is implicit under 

the Euroasia BIT; as a result, in order to be protected under either BIT an investment 

needs to be legal. 

78. The Eastasia BIT provides that an investment comprises every kind of asset invested  “in 

accordance with the laws and regulations” of the Host State.110 The legality of the 

investment is an express requirement. In Phoenix v. Czech Republic,111 the Czech 

Republic-Israel BIT provided similar language, establishing that an investment “comprise 

any kind of assets invested (...) in accordance with the laws and regulations” of the Host 

State.112 There the tribunal found that the requirement of compliance with the laws of the 

Host State determines the access to substantive provisions and protections under the BIT. 

Such “access can be denied through a decision on the merits”,113 or “if it is manifest that 

the investment has been performed in violation of the law, it is in line with judicial 

economy not to assert jurisdiction.”114  

79. Another example of a similar finding is Fraport. There, the tribunal was also before 

claims of corruption and bribery, and held that for policy reasons BITs mandate 

governments to conduct theirs relations with foreign investor in a transparent fashion and 

stated the following: “[s]ome reciprocal if not identical obligations lie on the foreign 

                                                
108 World Duty Free v. Kenya, Award, ¶157. 
109 Id. 
110  Eastasia BIT, Article 1. 
111 Phoenix Action, Ltd. v. The Czech Republic, ICSID, ARB/06/5, Award, 15 April 2009. 
112 Czech Republic-Israel BIT, Article 1. 
113 Phoenix, at ¶ 104. 
114 Id. 
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investor. One of those is the obligation to make the investment in accordance with the 

host state's law.”115  

80. In Phoenix, the ICSID Tribunal while interpreting the double threshold of an investment 

(first, the ICSID definition of investment, then, the BIT definition of investment) found 

that “the conformity of the establishment of the investment with the national laws – is 

implicit even when not expressly stated in the relevant BIT.”116  

81. To illustrate, in Plama, while interpreting the Energy Charter Treaty – ECT (which does 

not contain a clause establishing that an investment shall be made “in accordance with the 

laws and regulations” of the host State), the Tribunal found that “substantive protections 

of the ECT cannot apply to investments that are made contrary to law[,]”117 

demonstrating a clear intent to assume a legality requirement regardless of whether it is 

expressly stated.  

82. The Eastasia BIT clearly states that an investment shall be made “in accordance with the 

laws and regulations” of the Host State.118 Although the Euroasia BIT is silent on 

legality, the Pheonix and Plama tribunals have stated that the legality of an investment is 

nonetheless necessary; as a result, this Tribunal should find that there is legality 

requirement under both the Euroasia and Eastasia BITs. 

 Claimant’s Association with Bribery Is Illegal Under Oceanian Law.  3.

83. Claimant is being formally investigated and criminally charged for bribery in Oceania. 

The commentaries to the OECD Convention against bribery clarify that “[i]t is an offence 

(...) to bribe to obtain or retain business or other improper advantage whether or not the 

company concerned was the best qualified bidder or was otherwise a company which 

could properly have been awarded the business.”119  

                                                
115 Fraport v. The Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16 August 2007, ¶ 402.  
116 Phoenix , at ¶ 101.  
117 Plama Consortium Limited v. Republic of Bulgaria, ICSID, ARB/03/24, Award, 27 August 2008, ¶ 138.  
118 Eastasia BIT, Article 1. 
119 Commentaries to the OECD Convention Against Bribery, General, ¶4.  
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84. Claimant may allege that the customs of the Host State require payments and solicitation 

of favors to public officials. However, because Respondent’s laws clearly state the 

conduct as unlawful then it is unnecessary to go over Respondent’s customs.  

85. In World Duty Free v. Kenya, Claimant paid a substantial cash bribe to the Kenyan head 

of state intending to induce the public official to act in Claimant’s favor.120 Such conduct 

was considered illegal under Kenya-Respondent law.121 The tribunal found that because 

such conduct was considered illegal under Respondent’s laws it was thus unnecessary to 

consider the local custom effect.122 “Corruption of a state officer by bribery is 

synonymous with the most heinous crimes because it can cause huge economic damage; 

and its long-term victims can be legion.”123 

86. PE is being formally investigated and criminally charged in connection with solicitation 

of public officials, such as the President of NEA, to acquire an essential environmental 

license to resume RB’s operations.124  Because Claimant’s conduct is unlawful under 

Respondent’s laws, it is unnecessary and improper to analyze the conduct and customs of 

the State.  

B. RESPONDENT HAS MET THE STANDARD TO PROVE CORRUPTION 

87. It is generally accepted in investment arbitration that it is hard to prove bribery and/or 

corruption on an international scale. That is why the courts have applied a practical and 

lower standard of proof in such cases. Respondent submits that there is a totality of facts 

to infer that PE’s conduct reaches such a level of seriousness that, for all practical 

purposes, satisfies a finding of corruption and bribery. 

88. At this point of the proceedings Respondent has an admissible unclean hands defense 

under the oil platforms standard. Also, Respondent met its burden of proof, resulting in 

the burden shifting to Claimant to produce counter-evidence. The Standard of proof to 

                                                
120 Duty Free, ¶167. 
121 Id. at ¶170. 
122 Id. at ¶172. 
123 Id. at ¶173. 
124 Statement of Uncontested Facts, ¶¶ 18-19. 
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demonstrate corruption and bribery is the “balance of the probabilities”, that can be 

shown through “red flags” and circumstantial evidence. 

 Respondent’s clean hand defense is admissible under the Oil 1.

Platforms test. 

89. Respondent has an admissible defense under the Oil Platform test standard for 

admissibility125 based on PE’s meeting with the President of the NEA on 23 July 1998126 

that subsequently resulted in RB acquiring the essential environmental license to resume 

operations. If taken as true, this fact is enough to successfully allege bribery and thus the 

illegality of the Claimant investment that supports Respondent’s unclean hands defense.  

 Respondent met its Burden of Proof, now it is up to Claimant to 2.

present counter-evidence. 

90. “[B]urden of proof defines which party has to prove what, in order for its case to 

prevail.”127 Ordinarily each part whether Claimant or Respondent is obligated to proof 

the facts they allege.128  This is a principle of law “widely recognised [sic] and applied by 

international courts and tribunals.”129 This is a “generally accepted canon of evidence in 

civil law, common law and, in fact, most jurisdictions, that the burden of proof rests upon 

the party, whether complaining or defending, who asserts the affirmative of a claim or 

defence (sic).”130  

After Respondent met its burden of proof demonstrating Claimant’s corrupted and illegal 

conduct, the burden shifts to Claimant to provide counter-evidence.131 The tribunal in 

                                                
125 Case Concerning Oil Platforms, ICJ, Separate Opinion of Judge Higgins, ¶ 32 (stating that “the only way in 
which, in the present case, it can be determined whether the claims of [Claimant] are sufficiently plausibly based 
upon the . . . [t]reaty is to accept pro tem the facts as alleged by [Claimant] to be true and in that light to interpret 
[the relevant articles of the treaty] for jurisdictional purposes—that is to say, to see if on the basis of [Claimant’s] 
claims of fact there could occur a violation of one or more of them). 
126 Statement of Uncontested Facts, ¶ 6.  
127 Rompetrol Group N.V. v. Romania, ICSID, ARB/06/3, 6 May 2013, ¶ 178; ICC Case No. 6497 (1994), 24 YB 
Com Arb 71, 71. 
128  UNCITRAL Arbitration Rules, Art. 27.1 (“Each party shall have the burden of proving the facts relied on to 
support its claim or defence.” (sic)); Karpa v. United Mexican States, ICSID. ARB(AF)/99/1, ¶ 177. 
129 Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID, ARB/10/3, Award, 4 October 2013, ¶ 237. 
130 Karpa, ¶ 177.  
131 ICC Case No 6497 (1994), 24 YB Com Arb 71, 71. 
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ICC Case n. 8891 noted that even though the burden of proof remains on the party raising 

illegality, to prove corruption is often a hard task, and the inability and the refusal of the 

other party to explain its activity argues in favor of corruption.132 The tribunal in ICC 

Case n. 6497 noted that in special circumstances, the Tribunal can request the opposing 

party to bring some counter-evidence, if such task is possible and not too burdensome, 

however “[i]f the other party does not bring such counter-evidence, the arbitral tribunal 

may conclude that the facts alleged are proven.”133 Once Respondent establishes a prima 

facie defense, it is up to Claimant to demonstrate rebuttal evidence: 

If that party adduces evidence sufficient to raise a presumption that what is claimed is 

true, the burden then shifts to the other party, who will fail unless it adduces sufficient 

evidence to rebut the presumption.134  

91. As a result, absent Claimant evidence to rebut Respondent corruption claims, Tribunal 

should find that Respondent has established that Claimant engaged in corruption. 

92. As a result, absent Claimant evidence to rebut Respondent corruption claims, Tribunal 

should find that Respondent has established that Claimant engaged in corruption. 

 The Tribunal should apply the “balance of the probabilities” as the 3.

standard of proof to demonstrate bribery and corruption and find 

that it can be demonstrated through red flags and circumstantial 

evidence.  

93.  “Standard of proof defines how much evidence is needed to establish either an individual 

issue or the party’s case as a whole.”135 The appropriate standard of proof to prove 

corruption and bribery is the “balance of the probabilities”, and not the “preponderance of 

the evidence”, which is a higher standard, as Claimant may argue.  

94. Corruption and bribery Standard of Proof should not be the highest level. In Libananco, 
                                                
132 ICC Case No 8891, Final Award (1998); (2000) 4 J du Droit Intl 1076, 1082.  
133 ICC Case No 6497 (1994), 24 YB Com Arb 71, 73.  
134 Karpa, ¶ 177; see also Tza Yap Shum v Republic of Peru, ICSID Case No ARB/07/6, Award, 7 July 2011, ¶ 73; 
Ioan Micula v Romania, ICSID Case No ARB/05/20, Decision on Jurisdiction and Admissibility, 24 September 
2008, ¶ 96; Tradex Hellas SA v. Albania, ICSID Case No ARB/94/2, Award, 29 April 1999, ¶ 84. 
135 Rompetrol v. Romania, ICSID, ARB/06/3, 6 May 2013, ¶ 178-81. 
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fraud allegations were before the tribunal, and there the tribunal recognized that 

corruption, bribery and fraud are serious allegations but it does not necessarily entail a 

higher standard of proof.136 For instance, in Tokios Tokeles v. Ukraine, presented with a 

gross misconduct allegation, the tribunal rejected both that the standard to prove gross 

misconduct should be “more likely than not to be true” and that there should be a lower 

standard because corruption is hard to prove, adopting a middle ground standard of more 

than the balance of the probabilities.137 

95. An Arbitral tribunal does not have the same subpoena power as domestic courts.138 

Tribunals generally lack power to subpoena documents and witness that are not the 

parties.139  Regardless of the standard of proof that is applied, circumstantial evidence 

and “red flags” may be used to satisfy an evidential burden.  Oostergetel v. Slovak 

Republic demonstrates this, there the tribunal was also before corruption allegations, and 

the tribunal found that  “corruption can also be proven by circumstantial evidence.”140 

96. Even tribunals that found that the appropriate standard of proof to demonstrate 

corruption, bribery and conspiracy is clear and convincing evidence have found that it 

can be shown just through circumstantial evidence. In Rumeli Telekom v. Kazakhstan, the 

tribunal was before conspiracy-corruption allegations involving the family of the 

President of Kazakhstan. There, the tribunal: 

[C]onsidered the evidence with particular care, reminding itself that an allegation such as 

this must, if it is to be supported only by circumstantial evidence, be proved by evidence 

which leads clearly and convincingly to the inference that a conspiracy has occurred.141 

97. In Metal Tech v. Uzbekistan, the tribunal found corruption through the analysis of “red 

flags” or common sense factors using the England Guidelines against Corruption as a 

reference.142 The following red flags are found in the U.K.'s Serious Fraud Office list: 

                                                
136 Libananco v. Turkey, ICSID ARB/06/8, Award, 2 September 2011, ¶ 125. 
137 Tokios Tokeles v. Ukraine, ICSID ARB/02/18, Award, 26 July 2007, ¶ 124. 
138 Redfen, Alan; Hunter, Martin. Redfern and Hunter on International Arbitration: Powers, Duties, and Jurisdiction 
of an Arbitral Tribunal.  6th Edition. September 2015. ¶ 5.18, 5.19, 5.20. 
139 Id. 
140 Jan Oostergetel and Theodora Laurentius v. The Slovak Republic, UNCITRAL, award, 23 April 2012, ¶ 303. 
141 Rumeli v. Kazakhstan, ICSID, ARB/05/16, Award, 29 July 2008, ¶ 709. 
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Private meetings with public contractors or companies hoping to tender for contracts; 

Making unexpected or illogical decisions accepting projects or contracts; Unusually 

smooth process of cases where individual does not have the expected level of knowledge 

or expertise; Bypassing normal tendering/contractors procedure; Avoidance of 

independent checks on tendering or contracting processes; Urgency; Missing documents 

or records regarding meetings or decisions; etc.143  

98. In Metal Tech, the Tribunal applied red flags as a way to classify circumstantial 

evidences and investor conducts.144 The red flags are internationally known as indicators 

that an illegal act of corruption and bribery had most likely occurred.145 The above flags 

are applicable to this case. Each one of these flags/factors highlights a finding of 

Claimant’s connection with bribery and corruption. 

99. For example, private meetings with public officials are a factor that raises suspicion. PE 

had a private meeting with the President of NEA who has been convicted of receiving 

bribes.146 PE met with the President of NEA in the same month, July of 1998, in which 

the same month RB acquired the environmental license that the corporation needed to 

resume its operations.147  

100. Making unexpected or illogical decisions accepting projects or contracts is another factor. 

From the records PE does not have any prior experience with the Arms Industry, nor had 

the money to invest in the environmental-friendly equipment necessary to comply with 

the Oceania Environmental Act.148 PE acquired the money for the new equipment by 

signing a contract with the Department of State of Euroasia,149 through a long time 

friend,150 when RB had never produced arms before.151 It is unexpected and illogical that 

                                                                                                                                                       
142 Metal-Tech, ¶ 293. 
143 United Kingdom Serious Fraud Office, “Corruption Indicators”, accessible at: https://www.sfo.gov.uk/bribery--

corruption/corruption-indicators.aspx. 
144 Metal-Tech, ¶ 293-4. 
145 Id. 
146 Statement of Uncontested Facts, ¶ 6.  
147 Id.  
148 Id. at ¶ 5. 
149 Id. at ¶ 4-6, 11. 
150 Id. at ¶ 8. 
151 Id. at ¶ 11. 
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without producing anything in the past, PE was able to negotiate such a contract in 

advance. 

101. The unusually smooth process in which an individual does not have the expected level of 

knowledge or expertise can also be pointed out as unlawful conduct of bribery and 

corruption. Here, PE bypassed normal tendering or contractors procedures. Rocket 

Bombs had not produced anything since its environmental license was revoked on 

November of 1997.152  To acquire the license under the Oceania Environmental Act of 

1996, the corporation must use environmental–friendly equipment.153 RB did not have 

that equipment or money available on July 1998 when it was acquired the license, PE just 

acquired the money necessary with the first installment under the RB-Euroasia contract 

on 1 February 1999.154 RB had applied to get subsidy with Oceania for the new 

equipment but the subsidy was denied.155 

102. Avoidance of independent checks on tendering or contracting processes is another 

evidentiary factor. Under the Environmental Act of 1996, NEA can unexpectedly and 

randomly visited the production site and checked if the productions site was in 

accordance with the laws and regulations.156 According to the record, RB was not even 

investigated once by the NEA during the time the now convicted President of NEA was 

in charge.157 

103. Urgency is another factor that can be found here. Rocket Bombs had not produced since 

November of 1997, when its environmental license had been revoked.158 PE needed the 

environmental license to restart the arms production.159 Nothing had been produced since 

he acquired 100% of the shares of RB.160 

                                                
152 Id. at ¶ 3. 
153 Id. at ¶ 4. 
154 Id. at ¶ 10-1.  
155 Id. at ¶ 5.  
156 Procedural Order No. 3, ¶ 1.  
157Id. 
158 Statement of Uncontested Facts, ¶ 3. 
159 Id. at ¶ 4.  
160 Id. at ¶ 2.  
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104. Documents and records regarding meetings or decisions are missing. There is no 

document or record of PE and the President of NEA from July 1998.  

105. All those factors taken together raise suspicion. Not to mention the fact that PE was 

included in the corruption investigations initiated in 2013 involving Oceania 

Environmental Ministry, and had been formally criminally charged of bribery involving 

the acquisition of RB 1998 environmental license.161  It can be inferred that PE and the 

President of NEA had exchanged money or favors to acquire the environmental 

license.162  

*** 

106. Therefore, this Tribunal should find that PE is bared from claiming the protections under 

the BIT, because it can be inferred from the totality of the circumstances, through “red 

flags” and circumstantial evidences, that PE had paid or exchanged favor with the 

President of NEA to acquired the essential environmental license to restart Rocket Bombs 

operation, that have been suspended since 1997. 

 
 

 

 

 

 

 

                                                
161 Id. at ¶ 18. 
162 Id. at ¶ 19. 



 

 

 

-33-  

 

V. OCEANIA DID NOT UNLAWFULLY EXPROPRIATE ROCKET BOMBS BECAUSE THE 

MEASURES WERE ENACTED WITHIN ITS REGULATORY POWER 

107. Oceania could not have expropriated Rocket Bombs, directly or indirectly, because its 

sanctions regime was within the regulatory power of the State. Even if its sanctions were 

not within its power to regulate, Oceania did not expropriate Rocket Bombs because there 

was not a permanent taking or substantial deprivation. In any case, if the Tribunal finds 

an expropriation occurred, it was undertaken in accordance with international and 

Oceanian law. 

A. OCEANIA’S SANCTIONS WERE WITHIN THE REGULATORY POWER OF THE 

STATE AND IN ACCORDANCE WITH INTERNATIONAL LAW 

108. When Euroasia ordered its military to encroach the internationally-recognized territorial 

borders of Eastasia, by way of Fairyland, Euroasia jeopardized international peace and 

security.163 In 1918, all countries involved in the World War signed the Peace Treaty of 

1918, including Euroasia, which recognized Eastasia’s annexation of Fairyland.164 

109. As a result, Oceania lawfully employed its regulatory power over all sectors of the 

Oceanian economy that contributed to Euroasia’s ability to commit this internationally 

wrongful act and threaten international peace and security.165 

110. The Euroasia BIT, Article 10, provides: “Nothing in this Agreement shall be construed to 

prevent either Contracting Party from taking measures to fulfil [sic] its obligations with 

respect to the maintenance of international peace or security.”166 This provision does not 

preclude Oceania’s ability to adduce international threats to peace or security and 

subsequently pass measures to curtail such a threat. The Euroasia BIT thus prioritizes 

Oceania’s national security and foreign relations over its obligations under the BIT.  

                                                
163 CS, Procedural Order No. 3, ¶ 9. 
164 CS, at 61. 
165 Id. at 52-53. 
166 Euroasia BIT, Art. 10. 
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111. Oceania and Euroasia are both Members of the United Nations.167 Therefore, Oceania 

and Euroasia are bound by the Charter of the United Nations (“UN Charter”).168 The UN 

Charter, under Article 2(4), prohibits any member “in their international relations from 

the threat or use of force against the territorial integrity or political independence of any 

state”.169 Faced with such a threat, the UN Charter reinforces the States’ right to act 

accordingly before the UN Security Council “has taken measures” in order “to maintain 

international peace and security”.170 

112. Although the UN Security Council has discussed the situation in Fairyland, it has “not 

been able to agree on any Resolution with respect to its status”.171 Oceania’s sanctions 

are justified under Article 2(5) of the UN Charter, which mandates that Members refrain 

from threatening “the territorial integrity” of any state, and Article 2(6), which requires 

Members to “refrain from giving assistance to any state against which” the UN is taking 

preventative action.172 Thus, in the absence of a Security Council Resolution, Oceania 

has the unilateral right and power, as a UN Member, to sanction sectors of its economy 

under circumstances when, like here, Euroasian military forces contravened the Peace 

Treaty of 1918 and encroached upon Eastasia.  

113. Oceania’s response is reasonable under the circumstances. Other States have passed 

similar sanctions on Euroasia and have expressed opposition to the Fairyland 

annexation.173 The sanctions are also just one component of Oceania’s efforts to 

minimize the Euroasian threat. Oceania also severed diplomatic relations with Euroasia. 

This fact also legitimizes Oceania’s sanctions because it shows that the sanctions were 

indeed bona fide regulatory measures, rather than, as Claimant alleges, intended for RB 

alone. It would be wholly unreasonable for a State to sever diplomatic ties with another if 

it merely intended to expropriate a single corporation. 

                                                
167 CS, at 57. 
168 Charter of the United Nations (“UN Charter”), Art. 4(1). 
169 Id. at Art. 2(4). 
170 Id. at Art. 51. 
171 CS, at 56. 
172 UN Charter, Arts. 2(5)-(6). 
173 CS, at 62. 
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114. Furthermore, under the International Emergency Economic Powers Act 1992 (“EEPA”) 

of Oceania, the President of Oceania was competent to introduce the sanctions. Like the 

power vested in Members of the UN, the EEPA similarly allows the executive branch in 

Oceania to unilaterally identify and react to threats to international peace and security.174 

B. OCEANIA’S SANCTIONS WERE REGULATORY IN NATURE, AND, IN ANY CASE, 

WERE NOT AN EXPROPRIATION 

 Oceania’s Sanctions Were a Justified Regulatory Measure Not 1.

Requiring Compensation 

115. Oceania enacted its sanctions in accordance with the provisions in the Euroasia BIT and 

international law. As Respondent has established, it had the power under international 

law to issue sanctions. Moreover, the alleged expropriatory conduct was pursuant to a 

bona fide act of State under the public policy exception under the Euroasia BIT. 

116. According to Article 4.1 of the Euroasia BIT:  

Investments by investors…may not directly or indirectly be expropriated, 

nationalized or subject to any other measure the effects of which would be 

tantamount to expropriation or nationalization…except for the public purpose.175  

This provision unequivocally carves out situations when a Contracting Party exercises its 

right to regulate, and, in this context, that Oceania need not compensate investors that are 

incidentally affected by those regulations. 

117. Under customary international law, “a deprivation can be justified if it results from the 

exercise of regulatory actions aimed at the maintenance of public order”.176 In such 

circumstances, States are not liable to compensate a foreign investor when, “in the 

                                                
174 Id. at 57. 
175 Euroasia BIT, Art. 4.1 (emphasis added). 
176 Saluka v. Czech Republic, UNCITRAL, Partial Award, 17 March 2006, ¶ 254. 
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normal exercise of their regulatory powers, they adopt in a non-discriminatory manner 

bona fide regulations that are aimed at the general welfare”.177 

118. In light of this idea of a State’s right to regulate, the 1967 OECD Draft Convention on the 

Protection of Foreign Property clearly indicates that measures taken in the pursuit of a 

State’s “political, social or economic ends” do not constitute compensable 

expropriation.178 Investment law jurisprudence further confirms the principle—that a 

“State does not commit an expropriation and is thus not liable to a dispossessed [] 

investor when it adopts general regulations that are commonly accepted as within the 

police power of States”—is customary international law.179 

119. Claimant focuses on the manner in which the sanctions affected Rocket Bombs and the 

subsequent falling stock price of Rocket Bombs. The resultant value of the investment 

after the measure, however, is not a determining factor, so long as the measure was a 

bona fide regulatory measure. The investors in Saluka v. Czech Republic were completely 

and permanently deprived of their investment when the State’s banking regulator 

unilaterally decided to impose forced administration of the investors’ bank because it 

failed to comply with banking regulations.180 The Tribunal there concluded that the State 

“adopted a measure which was valid and permissible as within its regulatory powers, 

notwithstanding that the measure had the effect of eviscerating Saluka’s investment”, and 

therefore constituted a non-compensable expropriation.181 

120. Here, Oceania instituted sanctions in order to ensure that Oceanian corporations were not 

directly or indirectly contributing to the unlawful actions by Euroasia. Doing so is a 

legitimate public policy in order to prevent any Oceanian corporations from being even 

tangentially involved in an international geopolitical crisis. Regardless of the effect on 

RB, Oceania, because it acted within the ambit of its regulatory powers, need not 

compensate PE. 

                                                
177 Id. at ¶ 254. 
178 OECD Draft Convention on the Protection of Foreign Property, 12 October 1967, 71 ILM 117. 
179 Saluka, ¶ 262. 
180 Id. at ¶ 271. 
181 Id. at ¶ 276. 
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121. However, Claimant asserts that the legitimate aims of the sanctions are unjustified under 

the circumstances. In the case British Caribbean Bank v. Belize, the host State was found 

to have expropriated an investor’s Loan and Security Agreements despite Belize’s 

alleged public purpose of, according to Belize’s executive order, “the stabilization and 

improvement of the telecommunications industry and the provision of reliable 

telecommunications to the public at affordable prices”.182 The Tribunal, however, found 

that this aim is divorced from the need to expropriate the investors’ contractual rights, 

and Belize was in actuality attempting to avoid compensating the investors according to a 

recent decision in a Belize court.183 

122. The Tribunal there also stated that a defense that an expropriation was undertaken “for a 

public purpose related to the internal needs” of the State “requires—at least—that the 

Respondent set out the public purpose for which the expropriation was undertaken and 

offer a prima facie explanation of how the” effects on the property “was reasonably 

related to the fulfillment of that purpose”.184 Unlike the case there, Oceania’s sanctions 

are a reasonable measure given the Euroasian military intervention in Eastasia. Unlike the 

pretextual measure in British Caribbean Bank, imposing sanctions directly and 

deliberately on Oceanian economic sectors prevents resources from flowing to Euroasia 

and thereby contributing to a contravention of the Peace Treaty of 1918 and the UN 

Charter. As it relates to RB, this conclusion is self-evident because PE sold, and would 

have continued to sell, arms to Euroasia but for the sanctions.  

123. Therefore, Oceania’s sanctions constitute a non-compensable regulatory measure for a 

public purpose because PE sold and would continue to sell arms to Euroasia. As such, 

Oceania’s sanctions were a bona fide regulatory measure to ensure peace and security by 

preventing Oceanian corporations from endorsing or contributing to a wrongful 

annexation. 

                                                
182 British Caribbean Bank v. Belize, PCA Case No 2010-18, Final Award, 19 December 2014, ¶¶ 218-220. 
183 Id. at ¶¶ 236, 246. 
184 Id. at ¶ 241. 
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 Oceania Did Not Expropriate Rocket Bombs Because There Was 2.

Neither a Direct Nor Indirect Taking 

124. Oceania’s sanctions, which may have indirectly had an effect on Rocket Bombs, could 

not have directly expropriated PE’s investment, as there was no transfer of title or 

physical seizure by Oceania. Even further, the sanctions did not affect an indirect 

expropriation because PE still enjoys the fundamental rights of ownership to RB, and, 

alternatively, his investment has not been substantially impaired.  

(a) Oceania Did Not Directly Expropriate Rocket Bombs 

125. PE alleges that Oceania expropriated his purported investment when Oceania issued its 

sanctions on the arms production sector. However, this could not have occurred because 

there was no seizure of title to property. 

126. According to Article 4.1 of the Euroasia BIT, “investments by investors…may not 

directly or indirectly be expropriated, nationalized or subject to any other measure the 

effects of which would be tantamount to expropriation or nationalization”.185  

127. Traditionally, under international law, a direct expropriation would entail the transfer of 

title to a given property or the physical seizure of the investment.186 As Dolzer and 

Schreuer posit, “[t]he difference between a direct…expropriation and an indirect 

expropriation turns on whether the legal title of the owner is affected by the measure in 

question”.187 An example of a direct expropriation is found in Funnekotter v. 

Zimbabwe.188 There, commercial farms owned by Dutch investors were invaded and 

subject to a Land Acquisition Act by the government of Zimbabwe.189 The Tribunal in 

                                                
185 Euroasia BIT, Art. 4.1. 
186 Lauder v. Czech Republic, UNCITRAL, Final Award, 3 September 2001, ¶ 200. 
187 R. Dolzer & C. Schreuer, Principles of International Investment Law, p. 101. 
188 See Funnekotter v. Zimbabwe, ICSID Case No. ARB/05/6, Award, 22 April 2009. 
189 Id. at ¶ 97. 
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Funnekotter found that a direct expropriation had occurred, which is a rare occurrence 

under contemporary investment law.190 

128. The sanctions imposed by Oceania were regulatory in nature and did not call for a 

transfer of title or physical seizure of assets of any individuals or corporations listed 

under the sanctions. Unlike Funnekotter, PE still to this day still retains title and physical 

control, vis-à-vis Rocket Bombs, of his assets. Oceania did not take possession of or 

transfer any asset owned or controlled by RB. Thus, there was not a taking by Oceania 

under the theory of direct expropriation. 

(b) Oceania Did Not Indirectly Expropriate Rocket Bombs 

 Oceania’s Sanctions Did Not Permanently Deprive Peter Explosive of His (i)

Purported Investment 

129. In order to show an indirect expropriation, an investor must prove that it has been 

permanently deprived of the economic benefit of the investment.191 A temporary order 

calling for the requisition of a factory and its assets was determined to not be an indirect 

expropriation by the International Court of Justice. In the ELSI (United States v. Italy) 

case, the United States, on behalf of United States’ investors owning shares in an Italian 

corporation, argued that a municipal government in Italy indirectly expropriated ELSI.192 

There, the government issued an order calling for a requisition, which was effective 

immediately, of ELSI’s assets for a period of six months while ELSI concluded its 

insolvency proceedings.193 In this case, the ICJ found that an expropriation did not occur 

because the investor was not permanently deprived of its assets.194 

130. Similar to the requisition in ELSI, the Executive Order calling for sanctions does not 

purport to be permanent. Once the circumstances of the illegal annexation of Fairyland 

                                                
190 Id. at ¶ 107; see R. Dolzer & C. Schreuer, Principles of International Investment Law, p. 101. 
191 LG&E v. Argentina, ICSID Case No. ARB/02/1, Decision on Liability, 3 October 2006, ¶ 190. 
192 Elettronica Sicula SpA (ELSI), United States v. Italy, Judgment, Merits, ICJ GL No. 76, 20 July 1989, ¶¶ 113-

116. 
193 Id. at ¶¶ 113-116. 
194 Id. 
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are remedied, it is foreseeable that Oceania would remove the sanctions. According to 

ELSI, even when the State indirectly affects the investment for a period of time, an 

indirect expropriation has not necessarily occurred. Here, there could not have been an 

indirect expropriation here because Oceania did not permanently seize any assets or 

requisition any of PE’s interests in RB. Moreover, the UN is discussing the Eastasia 

situation, and it is reasonably foreseeable that the UN will take action, which may cause 

Oceania to consider lifting its sanctions. 

131. Accordingly, the Tribunal should apply this standard because it ensures that any 

legitimate regulatory action by a host State is not deemed as expropriatory. 

 Peter Explosive Is Unable to Show That He Was Even Substantially (ii)

Deprived of His Purported Investment 

132. Even under the broader, and more vague, definition of indirect expropriation, Oceania did 

not even substantially deprive PE of the economic benefit of his purported investment. 

According to the International Court of Justice and investment tribunals, an indirect 

expropriation could be affected if the investor is substantially deprived of his 

investment.195 The Azurix v. Argentina Tribunal made it clear that “a substantial 

deprivation occurs only when an investor has been deprived of all attributes of the 

ownership of its investment.”196 

133. The circumstances here are far from depriving PE of his ownership and control of Rocket 

Bombs. PE still retains the title to the physical assets of RB, RB is free to conduct 

business activities that do not violate the sanctions, and PE is still able to manage and 

control RB. 

134. Moreover, the case Occidental Petroleum v. Ecuador stands for the proposition that, even 

if some rights linked to the investment are implicated by a State’s measures, it does not 

necessarily follow that an indirect expropriation occurred. In the Occidental case, the 

Claimant argued that Ecuador expropriated its investment when the government denied 

                                                
195 Id. at ¶ 119. 
196 Azurix v. Argentina, ICSID Case No. ARB/01/12, Award, 14 July 2006. 
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Claimant certain tax refunds.197 In Occidental v. Ecuador, the Tribunal applied the 

extremely broad standard of expropriation as a: 

…covert or incidental interference with the use of property which has the effect of 

depriving the owner, in whole or in significant part, of the use or reasonable-to-be-

expected economic benefit of property even if not necessarily to the obvious benefit of 

the host State.198 

135. The Occidental Tribunal further clarified that “there must be a deprivation, that this 

deprivation must affect at least a significant part of the investment and that all of it 

relates to the use of the property or a reasonably expected economic benefit”.199 Morever, 

akin to the standard applied in Occidental, the Iran-United States Claims Tribunal has 

held that a deprivation must affect “fundamental rights of ownership”.200 

136. Ultimately, the Occidental Tribunal found that Ecuador’s retroactive taking of VAT 

refunds did not amount to an expropriation—notwithstanding the nature of the State’s 

measures—because “there has been no deprivation of the use or reasonably expected 

economic benefit of the investment, let alone measures affecting a significant part of the 

investment”.201 

137. Here, Oceania’s sanctions implicate Oceania corporations’ contracts when they are 

identified as materially assisting or contributing to Euroasia’s military intervention in 

Fairyland. Just because PE lost his ability to sell arms to Euroasia, it does not follow that 

he has lost substantial economic benefit of his investment. Certainly, one contract does 

not constitute the totality of PE’s alleged investment, and RB had other contracts other 

than that with the Euroasia MND.202 Moreover, since PE purchased RB, the company had 

                                                
197 Occidental Petroleum v. Ecuador, ¶ 86. 
198 Occidental Petroleum v. Ecuador, ¶ 87 (quoting Metalclad v. Mexico, ¶ 103). 
199 Occidental Petroleum v. Ecuador, ¶ 88 (emphasis added). 
200 Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA Consulting Engineers of Iran, 6 CTR 219 (1984-II); Phelps 

Dodge Corp. v. Islamic Republic of Iran, 10 CTR 121 (1986-1). 
201 Occidental Petroleum v. Ecuador, ¶ 89. 
202 CS, at 34. 
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wavered in and out of financial distress.203 Taking over a financially strained company 

therefore minimizes the reasonably expected economic benefit, as PE did with RB. 

C. IF AN EXPROPRIATION OCCURRED, IT WAS LAWFUL. 

138. In any case, assuming that an expropriation had occurred, it was undertaken in 

accordance with the Euroasia BIT, which provides that an expropriation shall be 

accompanied with “due process of law, on a non-discriminatory basis[,]” and 

compensation.204 

 Oceania’s Sanctions Were Non-Discriminatory 1.

139. According to the Executive Order, the sanctions applied to the financial, energy, metals 

and mining, engineering, defense, and arms production sectors.205 The sanctions 

introduced thus implicated various corporations throughout these six different sectors, not 

just RB.  

 Peter Explosive Was Afforded Due Process 2.

140. One of the primary concerns of due process is notice. Before the Executive Order was 

published and entered into force, media outlets in Oceania reported the forthcoming 

sanctions.206 Therefore, it is reasonable to infer that PE, who employed many Oceanians, 

knew or should have known of the sanctions before they were imposed. The Executive 

Order also provides for a reconsideration proceeding for corporations named under the 

sanctions.207 PE has not utilized this procedural right.  

                                                
203 CS, at 4-5. 
204 Euroasia BIT, Art. 4.1. 
205 Executive Order, § 1(a)(i). 
206 CS, at 57. 
207 CS, at 61. 
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 Illegal Investments Do Not Merit Compensation 3.

141. As Respondent has shown, Claimant engaged in wrongful conduct within Oceania, 

thereby rendering PE’s investment illegal. Oceania thus is not liable to compensate PE 

because of this illegal activity.  

* * * 

142. Therefore, according to the Euroasia BIT and the UN Charter, Oceania has the power 

under international law to pose sanctions on sectors of its own economy when Euroasia 

poses a grave threat to Oceania’s national security and foreign affairs. 

143. Those sanctions, moreover, do not constitute a direct or indirect expropriation. Even if 

there was an expropriatory taking of RB, it was done in accordance with the Euroasia 

BIT. 
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VI. PETER EXPLOSIVE’S DAMAGES, IF ANY, WERE A RESULT OF HIS OWN WRONGFUL 

CONDUCT, AND HIS METHOD FOR QUANTIFYING DAMAGES IS INAPPROPRIATE. 

144. The damages allegedly suffered by PE, if any, have not yet been fully realized, and, 

nonetheless, were a product of his own wrongful conduct. PE only presents only one 

event that purportedly caused damages—a drop in RB’s stock price fueled by negative 

sentiment toward the sanctions. As such, PE requests compensatory damages, which are 

inappropriate under these circumstances and should be dismissed. 

145. The Article 4.1 of the Euroasia BIT only involves compensation insofar as an 

expropriation.208 Article 4.1 provides that an expropriation:  

shall be accompanied by provisions for the payment of prompt, adequate and 

effective compensation. Such compensation must be equivalent to the value of the 

expropriated investment immediately before the date on which the actual or 

threatened expropriation…or other measure became publicly known.209 

 Given the lack of specificity for calculating compensation, it is proper to refer to 

customary international law for guidance. 

146. According to customary international law, compensation should as far as possible put the 

Claimant back in their economic situation immediately before the State implemented the 

measure in dispute.210 The ILC Draft Articles emphasize the need for a causal link 

between the measure enacted and the injury for which compensation is due.211 

Accordingly, the Claimant has the burden of establishing causality in fact212 and that 

causation is proximate.213 In order to do so, the Claimant must establish that the alleged 

                                                
208 Euroasia BIT, Art. 4.1. 
209 Euroasia BIT, Art. 4.1. 
210 ILC Draft Articles on State Responsibility (“ILC Articles”), Art. 31. 
211 ILC Articles, Arts. 31(1)-(2). 
212 Biwater Gauff v. Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 2008, ¶ 785. 
213 Micula v. Romania, ICSID Case No. ARB/05/20, Final Award, ¶ 921. 
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treaty breach was the underlying or dominant cause of the damage suffered and that the 

causal link is not too distant or remote.214 

147. With this framework, PE’s claim for damages fails because he has not proven causation 

between the sanctions and drop in RB’s stock price, he contributed to any harm suffered, 

and, even if damages are available, his valuation method is inappropriate. 

A. PETER EXPLOSIVE HAS NOT ESTABLISHED OCEANIA’S SANCTIONS CAUSED THE 

ALLEGED HARM 

148. PE seeks redress for a sudden decrease in Rocket Bomb’s stock price, which allegedly 

amounts to a staggering, and unsubstantiated sum of USD$120,000,000. As Respondent 

has established, PE’s investment was illegal because he bribed the President of the NEA 

to obtain the environmental license necessary to begin production. Accordingly, an illegal 

investment does not have value. However, if the Tribunal finds that PE’s investment was 

not illegal, an award of damages in favor of Claimant is still inappropriate. 

149. Throughout PE’s ownership and control of RB, the company has fluctuated in and out of 

financial distress.215 Two factors influenced RB’s financial instability, namely, its 

inability to properly acquire environmental licenses to produce weapons and its reliance 

on one, single contract with the Euroasia MND. Requesting USD$120,000,000 in 

damages for a decrease in stock price for a company that did not comply with the 

Environment Act until 1 January 2014—thus finally realizing its production capacity—

and only had one lucrative contract is a gross over estimate of the harm suffered as a 

result of temporary sanctions. 

150. Claimant asserts that this occurrence was caused by Oceania’s sanctions. However, a 

temporary suspension of business activities is far from permanent damage inflicted on 

Rocket Bombs and, even further, certainly does not directly correlate to a market 

response. In any event, PE still retains title to Rocket Bombs’ property and is still able to 

                                                
214 Micula, ¶ 921; ELSI, ¶¶ 100-101; GAMI v. Mexico, ¶ 85; see ILC Articles, Art. 36(2). 
215 CS, at 4-5. 
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manage and control his business under the laws of Oceania, which contemporaneously 

includes Oceania’s sanctions. 

151. Furthermore, as mentioned previously, PE has not disputed Rocket Bombs’ status as a 

subject under Oceania’s sanctions. PE ought to file for reconsideration pursuant to the 

Executive Order before this Tribunal considers the quantum of damages. Hypothetically, 

if this Tribunal awards damages to PE and sanctions are lifted thereafter, the award 

would be a windfall for PE. 

B. PETER EXPLOSIVE CONTRIBUTED TO ANY DAMAGES SUFFERED 

152. Oceania did not cause the damages suffered by PE because the Claimant’s own wrongful 

conduct resulted in Oceania naming RB as a sanctioned entity. The weight of authority in 

investment law confirms that damages should not be awarded, or shall at least be 

reduced, when the Claimant contributed to the damage suffered.216 Moreover, the 

Tribunal maintains broad discretion in apportioning fault.217 

153. PE vis-à-vis RB knowingly sold weapons directly to a Euroasian military that had been in 

the process of modernizing its land forces for over fifteen years.218 Because PE held the 

Euroasia MND contract since 1 January 1999, it is reasonable to presume that RB’s 

weapons played a role in the military exercise by Euroasia when it encroached upon 

Eastasia. 

154. As Respondent established in Section IV supra, PE bribed government officials to 

constitute an illegal investment. This serious offense also contributed to the damages 

because RB should not have received the environmental license and thus should not have 

been permitted to produce. Without the ability to produce, RB would not have been able 

to secure contracts.  Therefore, in the event the Tribunal awards damages to PE, PE is not 

                                                
216 See e.g., MTD v. Chile, ICSID Case No. ARB/01/7, Award, 25 May 2004, ¶ 242; Copper Mesa Mining v. 

Ecuador, PCA Case No. 2012-2, Award, 15 March 2016, ¶¶ 6.99-6.102; Yukos v. Russia, PCA Case No. AA 
227, Final Award, 18 July 2014, ¶¶ 1615, 1621, 1629; Abengoa v. Mexico, ICSID Case No. ARB(AF)/09/2, 
Award, 18 April 2013, ¶ 670. 

217 See Occidental Petroleum, ¶ 670. 
218 CS, at 34-35. 
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entitled to full compensation because he contributed to and caused all the damages 

suffered.  

C. THE EUROASIA BIT ONLY PERMITS A STANDARD OF COMPENSATION EQUAL 

TO THE VALUE OF THE INVESTMENT 

155. If an expropriation had occurred and PE suffered damages, Claimant’s valuation 

methodology is contrary to the Euroasia BIT. The Euroasia BIT, Article 4.1, provides 

that “compensation must be equivalent to the value of the expropriated investment 

immediately before the [expropriation]”.219 The standard for compensation under the 

Treaty, albeit imprecise, does not call for fair market value of the investment. Rather, it 

calls for compensation equivalent to the value of the investment. 

156. Tribunals ought to only consider a fair market value (“FMV”) assessment of the 

investment if the relevant Treaty so provides.220 Interpreting the ordinary meaning of the 

Euroasia BIT’s standard of compensation suggests that the “value” of the investment is 

nothing more than the adjusted book value (“ABV”) of RB.221 The ABV of RB would 

involve an account of Rocket Bombs’ assets and liabilities subject to certain adjustments 

including depreciation of assets.  

157. Despite the language of the Euroasia BIT, the ABV methodology is appropriate under 

these circumstances. A FMV approach would assume that PE has established a 

discernable market for Rocket Bombs, which would involve forecasting what a willing 

purchaser would pay for Rocket Bombs. PE has not met that burden and has not provided 

an analytical model for such a forecast. Moreover, FMV is speculative and uncertain as it 

often includes future profits.222 RBs’ history of fluctuating between an operating and 

defunct corporation shows that any award of future profits would be highly speculative 

under the circumstances. Furthermore, PE has not itemized his expected profits under 

each individual contract. 
                                                
219 Euroasia BIT, Art. 4.1. 
220 See e.g. British Caribbean Bank, ¶¶ 258-262. 
221 M. Kantor, Valuation for Arbitration: Compensation Standards, Valuation Methods and Expert Evidence 95 

(2008), p. 136. 
222 See e.g., ILC Draft Articles, Art. 36(2); see also TECO v. Guatemala 
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158. Accordingly, an asset-based approach using the ABV methodology is the proper standard 

under the Euroasia BIT, and, in any event, the appropriate standard under the 

circumstances. 

*** 

159. Therefore, Claimant has not established that Oceania caused the alleged damages, if any, 

resulting from a decrease in stock price. Nonetheless, Claimant contributed to those 

damages by selling arms to Euroasia and bribing Oceanian government officials. Even if 

damages are found, Claimant’s method for quantifying damages is contrary to the 

Euroasia BIT. 
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REQUEST FOR RELIEF 

In light of the above arguments, Respondent hereby requests that this Tribunal find: 

1. This Tribunal lacks jurisdiction ratione personae because Claimant is not an investor 

under the Euroasia BIT; 

2. Claimant did not comply with any of the pre-arbitral steps under the Euroasia BIT; 

and 

3. Claimant may not invoke the procedural rights in the Eastasia BIT; 

4. Claimant engaged in wrongful conduct in connection with his alleged investment; 

5. Respondent acted within its regulatory power and did not expropriate RB; and 

6. Claimant did not suffer damages caused by Respondent, and, in any event, 

Respondent is not liable to compensate Claimant. 

 

 

Respectfully submitted on 
26 September 2016 

 
 

                                                   
HIGGINS 

 


