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1 

 

STATEMENT OF FACTS 

 

1. The Claimant, Peter Explosive, is a resident of Fairyland, a province of Eastasia that 

was annexed by Euroasia. The Respondent is the Republic of Oceania. Rocket Bombs 

Ltd (“Rocket Bombs”) is a company incorporated in Oceania and specialized in arms 

production.  

2. Eastasia, Euroasia and Oceania are members of the United Nations (UN) and the World 

Trade Organization (WTO), and are all parties to the United Nations Convention 

against Corruption (UNCAC), the Vienna Convention on the Law of Treaties (VCLT) 

and the Vienna Convention on Succession of States in Respect of Treaties (VCSST). 

The arbitration law of Braluft, Silverige is a verbatim adoption of the UNCITRAL 

Model Law. 

 

a. Acquisition of Rocket Bombs by the Claimant and conclusion of contracts for the 

arms production 

3. In February 1998, the Claimant acquired 100% shares in Rocket Bombs and in March 

1998 became its president and sole member of the board of directors. At that time the 

Claimant was undisputedly a national of Eastasia. 

4. On 23 December 1998, the Claimant met with representatives of the Ministry of the 

National Defence of Euroasia (MND) and concluded a contract for the arms production 

for a period of fifteen years, effective as of 1 January 1999. 

5. In February 2014, the Claimant, on behalf of Rocket Bombs, started negotiations with 

the MND for the conclusion a new contract for the arms production. On 28 February 

2014, they concluded a contract for the arms production for a period of six years, 

effective as of 1 April 2014. 

 

b. Annexation of Fairyland by Euroasia 

6. Eastasia annexed the territory of Fairyland at the outbreak of the World War in 1914. 

The annexation of Fairyland by Eastasia was recognized by the international 

community when the World War came to an end in 1918. The Peace Treaty of 1918, 

which was signed by all countries involved in the World War, including Euroasia, 

confirmed the common agreement on the border changes. Since then, Eastasia has 

treated the residents of Fairyland as other Eastasian nationals. 
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7. In August 2013, the authorities of Fairyland decided to hold a referendum on the 

secession of the province from Eastasia and its reunification with Euroasia. On 1 

November 2013, the referendum was held and the majority decided in favor of both the 

secession and reunification. The government of Eastasia declared that the referendum 

was unlawful and had no effect on the shape of the Eastasian territory. 

8. On 23 January 2014, the authorities of Fairyland wrote a letter to the Minister of 

Foreign Affairs of Euroasia, asking for an intervention. The government of Euroasia 

decided to intervene and annex Fairyland to Euroasia. On 1 March 2014, the armed 

forces of Euroasia entered the territory of Fairyland. On 23 March 2014, Euroasia 

declared Fairyland part of the Euroasian territory. 

9. On 28 March 2014, Eastasia declared the annexation to be illegal. On 1 April 2014, 

Eastasia sent a notification to Euroasia, breaking off diplomatic relations between the 

two countries. 

 

c. Sanctions imposed by Oceania 

10. On 1 May 2014, the President of Oceania issued an Executive Order on Blocking 

Property of Persons Contributing to the Situation in the Republic of Eastasia 

(“Executive Order”). The Executive Order introduced a system of sanctions against the 

persons engaged in certain sectors of the Euroasian economy, including arms 

production. The sanctions were applied, among others, to the Claimant and Rocket 

Bombs. 

11. Similar sanctions were imposed by some other countries which were against the 

annexation of Fairyland by Euroasia. 

 

d. The environmental license and bribery investigation 

12. In November 1997, Rocket Bombs lost its environmental license. In order to resume 

arms production, Rocket Bombs was obliged by law to obtain a license from the 

National Environment Authority of Oceania (NEA). To obtain such a decision, Rocket 

Bombs was obliged to adjust its production line to the environmental requirements 

contained in the Environment Act. 

13. The Claimant applied to the Ministry of Environment of Oceania for a subsidy for the 

purchase of the environmental-friendly technology to the adjustment of Rocket Bombs’ 

production line. On 3 August 1998, the Ministry of Environment of Oceania denied the 
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request. The production line fully complied with the legal requirements in Oceania by 1 

January 2014. 

14. In July 1998, the Claimant had a private meeting with the President of the NEA of 

Oceania. On 23 July 1998, the NEA issued an environmental license approving the 

commencement of arms production by Rocket Bombs. 

15. Throughout 2013, the General Prosecutor’s Office of Oceania was conducting an 

investigation regarding the corruption in the National Environment Authority of 

Oceania. On 21 November 2013, the investigation resulted in a formal initiation of 

criminal proceedings against those officials, including the President of the NEA. 

16. On 1 February 2015, the President of the NEA, along with the other officials, was 

convicted of accepting bribes. On 5 May 2015, the Claimant was informed that he was 

under investigation with regard to the environmental license obtained on 23 July 1998 

for Rocket Bombs. On 23 June 2015, the General Prosecutor’s Office of Oceania 

officially initiated criminal proceedings against the Claimant. 
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SUMMARY OF ARGUMENTS 

 

17. First, the Claimant is not an investor pursuant to Article 1.2 of the Euroasia BIT. 

The Claimant is a national of Eastasia and the illegal annexation of the province of 

Fairyland by Euroasia does not grant the Claimant either the Euroasian nationality or 

any rights under the Euroasia BIT. 

18. Second, the Claimant’s non-compliance with the mandatory pre-arbitral steps 

provided for in Article 9 of the Euroasia BIT precludes the Tribunal from hearing 

the dispute. The Claimant did not comply with the consultations requirement and the 

24-months domestic litigation requirement, both being mandatory preconditions to be 

satisfied before submission of the dispute to arbitration. The Claimant’s non-

compliance with the pre-arbitral steps is not excused due to alleged futility. 

19. Third, the Claimant may not invoke the most-favored-nation (MFN) clause in 

Article 3 of the Euroasia BIT to import the Respondent’s consent to international 

arbitration from Article 8 of the Eastasia BIT. The scope of the MFN clause is not 

broad enough to include dispute resolution provisions, and there is no consensus among 

arbitration tribunals as to the applicability of the MFN clause to dispute settlement.  

20. Fourth, the Claimant’s corruption strips him of any rights that may be available 

under a BIT. The Claimant acquired his investment – an environmental license 

containing an approval for arms production – through bribery of the Oceanian public 

official, the President of the National Environment Authority (NEA) of Oceania. This 

corrupt act is in violation of the legality clause in Article 1.1 of the Eastasia BIT and 

the Tribunal thus lacks jurisdiction to hear the dispute. Alternatively, if the Tribunal 

decides that the Claimant made an investment when he acquired shares in Rocket 

Bombs, the Claimant’s involvement in corrupt activities renders his claims 

inadmissible. 

21. Fifth, the Respondent did not expropriate the Claimant’s investment. The sanctions 

regime, provided for in the Executive Order, does not constitute any taking, either 

direct or indirect, and is not discriminatory against the Claimant or Rocket Bombs. The 

Executive Order was issued pursuant to the “national security interest” exception 

provided for in Article 10 of the Euroasia BIT. 

22. Sixth, the Claimant contributed to the damage suffered by his investment. The 

Claimant’s contributory fault has to be taken into account when the Tribunal turns to 

the assessment of compensation to be awarded to the Claimant, if any. The Claimant’s 
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actions, which provoked the imposition of sanctions on the Claimant and Rocket 

Bombs, warrant apportionment of fault between the Parties and corresponding 

reduction in the amount of damages. 

23. Although both the ICC Rules
1
 and the UNCITRAL Model Law

2
 grant the Tribunal with 

a power to order interim measures, such measures do not appear to be necessary, 

effective or appropriate in the circumstances of this case. The Tribunal cannot order the 

Claimant’s suppliers, who are not parties to these arbitration proceedings, to perform 

their contracts; ordering the Respondent to suspend the enforcement of the Executive 

Order would raise serious policy and enforcement questions; and the ability of the 

Respondent to pay any compensation the Tribunal may award the Claimant is not in 

doubt.
3
 

 

  

                                                            
1 ICC Rules, Article 28. 
2 UNCITRAL Model Law, Article 17. 
3 Procedural Order No. 2, p. 57. 
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THE RESPONDENT’S ARGUMENTS 

 

1. The Claimant is not an investor pursuant to Article 1.2 of the Euroasia BIT 

and does not have locus standi before the Tribunal 

24. The Claimant argues that he is an “investor” within the meaning of Article 1.2 of the 

Euroasia BIT and has locus standi to institute a claim under the Euroasia BIT because 

the Claimant is a national of Euroasia and his investment is legally made in Oceania.
4
 

25. The Respondent rejects these allegations and submits that the Claimant cannot rely on 

the Euroasia BIT because he is a national of Eastasia and the annexation of Fairyland 

by Euroasia had no effect on the shape of the Eastasian territory or the Eastasian 

nationality of the population of Fairyland. 

26. The Respondent agrees, in principle, that the Euroasia BIT allows an investor of a State 

party to bring a claim for any loss or damage arising out of a breach of the Euroasia 

BIT. Article 1.2 of the Euroasia BIT states that the term “investor” means “any natural 

or legal person of one Contracting Party who invests in the territory of the other 

Contracting Party” and the term “natural person” here includes “any natural person 

having the nationality of either Contracting Party in accordance with its laws”. This 

seemingly gives State parties broad discretion in ascertaining who its nationals are. 

27. However, the Respondent maintains that the State’s discretion in setting the rules and 

procedures governing the acquisition (and loss) of the State’s citizenship is restricted by 

the principles of international law. In particular, in Siag v. Egypt the tribunal noted that 

Article 1 of the Hague Convention, which reflects the current international law 

principles on nationality of individuals, accepts that “international  law  sets  limits  on  

the  power  of  a  state  to  confer   nationality.”
5
 Similarly, commentators agree that 

although States have authority and right to determine who their nationals are and accord 

their nationalities to persons they wish, the States’ freedom in this respect is not without 

limitation: the exercise of this power must not be contrary to other obligations of States 

under customary and conventional rules of international law, including the provisions 

and principles enumerated in the UN Charter.
6
 

28. Furthermore, even if State parties to the BIT had had an intention to include a provision 

in the treaty that would provide for the sovereign right to recognize nationality even in 

cases involving violations of fundamental principles of international law (including the 

                                                            
4 Request for Arbitration, p. 3. 
5 Siag v. Egypt, ¶¶ 143-144. 
6 See Liivoja, pp. 583-612; Istrefi, pp. 81-93. 
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respect of territorial integrity, prohibition of the use of force, and non-intervention), 

such a provision in the BIT would be null and without any effect, because it would run 

contrary to the provisions of the UN Charter. The BIT provisions should be interpreted 

consistent with the UN Charter that is generally considered to be a constitution of the 

international community. 

29. Article 103 of the UN Charter states that  

 

In the event of a conflict between the obligations of the Members of the 

United Nations under the present Charter and their obligations under any 

other international agreement, their obligations under the present Charter 

shall prevail. 

 

30. The Respondent submits that the question of the existence and validity of the 

Claimant’s Euroasian nationality thus has to be examined in its proper context, taking 

into account the fact that it was acquired as a result of an act of aggression and a 

violation of a jus cogens norm by Euroasia. This would lead to a logical conclusion that 

Euroasia granted its nationality to the Claimant in violation of superior treaty norms 

and customary rules of international law, and no State may recognize the nationality 

accorded to the people as a result of an act of aggression.
7
 

31. It is for this reason that the Respondent denies that Eurosia is entitled under Article 1.2 

of the Euroasia BIT to accord its nationality to the people of the occupied region of 

Fairyland. It is a legal obligation of the occupying power not to grant its nationality to 

the people of the occupied territory. 

32. It was never within the contemplation of the State parties to the Euroasia BIT that a 

State can determine who its nationals are in breach of fundamental rules of international 

law. The purpose and intention of the parties to the Euroasia BIT at the time when it 

was negotiated are clearly implied in this BIT. The intention was not to act in breach of 

international obligations of States and not to give effect to an unlawful act of another 

State party which is in flagrant violation of international law. 

33. It was not the purpose of the BIT to recognize an act of military aggression conducted 

by one of the State parties against the territory of a State that lawfully exercises its 

sovereignty. There is no doubt that the prohibition of aggression is a fundamental and 

                                                            
7 See Mik, pp. 27-93; Linderfalk, pp. 853-871. 
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jus cogens rule of international law,
8
 and no State should give legal effect to an act of 

aggression. 

34. Alternatively, if State parties to the BIT intended to recognize nationalities that are 

accorded in violation of jus cogens norms, the BIT would be null and without any legal 

affect as far as it concerned the nationality issue. 

35. Furthermore, traditionally, the right to self-determination has been applicable in a few 

situations such as foreign occupation, apartheid, and liberation movements. There is no 

right to self-determination that results in reshaping of the State’s territory where none 

of the above-mentioned situations exists. This view has been confirmed by the decision 

of the Supreme Court of Canada, which stated that  

 

the international law right to self-determination only generates, at best,  a 

right to external self-determination in situations of former colonies; where a 

people is oppressed, as for example under foreign military occupation; or 

where a definable group is denied meaningful access to government to 

pursue their political, economic, social and cultural development.  In all 

three situations, the people in question are entitled to a right to external self-

determination because they have been denied the ability to exert internally 

their right to self-determination.  Such exceptional circumstances are 

manifestly inapplicable to Quebec under existing conditions.  Accordingly, 

neither the population of the province of Quebec, even if characterized in 

terms of “people” or “peoples”,  nor its representative institutions, the 

National Assembly, the legislature or government of Quebec, possess a 

right, under international law, to secede unilaterally from Canada.
9
 

 

36. Even if one accepts that the people of Fairyland lawfully exercised their right to self-

determination, and that the right to self-determination has an “internal” dimension, the 

decision of Euroasia to base the annexation on the result of the referendum held in 

Fairyland was in clear violation of numerous rules and principles of international law, 

such as principles of national sovereignty, non-intervention, territorial integrity and 

non-aggression. 

37. In other words, although international law may not take any prohibitive view as to the 

declaration of independence as the result of the referendum held in Fairyland, the 

military intervention and other activities conducted and adopted by Euroasia (the 

aggressor State) prevent other States from recognizing and giving legal effect to the 

amendments to the Euroasian Citizenship Act, which granted Euroasian nationality to 

the population of Fairyland (including the Claimant). The unlawfulness of Euroasia’s 

                                                            
8 See Weatherall, p. 224. 
9 Secession of Quebec, ¶ 138. 
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actions, including the amendment of its Citizenship Act, are of such gravity in 

international law that prevent the other State party to the Eurasia BIT (i.e. Oceania) 

from recognizing the nationality accorded to the Claimant by Euroasia. 

38. The Respondent asserts that it is for the Tribunal to reach a decision on the Claimant’s 

nationality. The Tribunal is required to follow the will of the State parties to the 

Euroasia BIT as far as they are not violating superior international law rules. If a State 

gives its nationality to a person in breach of its other international obligations, the 

Tribunal has the obligation not to attach any effect to the will of that State. 

39. This interpretation is supported by the award in Soufraki v. UAE, where the tribunal 

noted that  

 

[i]t will accord great weight to the nationality law of the State in question 

and to the interpretation and application of that law by its authorities. But it 

will, in the end, decide for itself whether, on the facts and law before it, the 

person whose nationality is at issue was or was not a national of the State in 

question and when, and what follows from that finding.
10

 

 

40. In determining an investor’s nationality, principally, domestic laws and regulations of 

the State party to the BIT are considered to be a decisive factor in so far as they are not 

in conflict with imperative norms and fundamental principles of international legal 

order. Moreover, the Claimant’s personal background, his previous family ties to 

Euroasia, and also his conduct of business with Euroasian authorities before the 

imposition of sanctions against him cannot be, from a legal point of view, a relevant 

factor in determining his nationality.  

 

2. The Claimant’s non-compliance with the mandatory pre-arbitral steps 

provided for in Article 9 of the Euroasia BIT precludes the Tribunal from 

hearing the dispute 

41. Article 9 of the Euroasia BIT provides for a multi-layered, sequential dispute resolution 

system leading, as a last step, to international arbitration. First, any dispute shall, to the 

extent possible, be settled in amicable consultations.
11

 Secondly, if the dispute cannot 

be settled amicably, it may be submitted to the competent judicial or administrative 

courts of the host state.
12

 Finally, it is only if the dispute has not been resolved within 

                                                            
10 Soufraki v. UAE, ¶ 55. 
11 Euroasia BIT, Article 9.1. 
12 Ibid, Article 9.2. 
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24 months since the notification of the commencement of proceedings before the 

courts, it may be submitted to international arbitration.
13

 

42. The Claimant’s non-compliance with the consultations requirement [2.1] and 24-

months domestic litigation requirement [2.2], both being mandatory preconditions to be 

satisfied before submission of the dispute to arbitration, precludes the Tribunal from 

hearing the dispute. 

 

2.1. The Claimant failed to comply with the mandatory consultations 

requirement provided for in Article 9.1 of the Euroasia BIT 

43. Article 31.1 of the VCLT, which contains the general rules of treaty interpretation, 

provides that an international treaty shall be construed “in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in 

the light of its object and purpose.” In accordance with this provision, it is not possible 

to ignore the existence of the norms contained in the BIT concerning the obligation of 

the parties to attempt negotiations in order to resolve their dispute.
14

 

44. Arbitration tribunals have rejected the argument that the negotiation period is a 

procedural and not a jurisdictional requirement.
15

 Such requirement was ruled to be 

“mandatory”,
16

 “compulsory”,
17

 “fundamental”
18

 and “very much a jurisdictional 

one”.
19

 Furthermore, in legal practice, non-compliance even with a procedural 

requirement, for instance, the time limit to appeal a court decision, “can have serious 

consequences for the defaulting party.”
20

 

45. Similarly, where consent to the jurisdiction of the International Court of Justice (ICJ) 

was conditioned upon taking some procedural steps, the ICJ has repeatedly confirmed 

that such requirements are jurisdictional and mandatory.
21

 If consent of the parties to 

the ICJ’s jurisdiction is expressed in a compromissory clause in a treaty, “any 

conditions to which such consent is subject must be regarded as constituting the limits 

thereon.”
22

 

                                                            
13 Ibid, Article 9.3. 
14 Murphy v. Ecuador, ¶ 144. 
15 Enron v. Argentina, ¶ 88; Tulip v. Turkey, ¶ 72; Murphy v. Ecuador, ¶¶ 148-149. 
16 Murphy v. Ecuador, ¶ 132. 
17 Salini v. Morocco, ¶ 16. 
18 Murphy v. Ecuador, ¶ 149. 
19 Enron v. Argentina, ¶ 88. 
20 Murphy v. Ecuador, ¶ 142. 
21 Born, p. 926; Dupuy, pp. 227-229; Congo v. Rwanda, ¶ 87; Georgia v. Russia, ¶ 114. 
22 Congo v. Rwanda, ¶ 88; Georgia v. Russia, ¶ 131. 
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46. Where the tribunals found the consultation periods to be not mandatory, they pointed 

out that the text of applicable BIT uses the word “should”.
23

 In contrast, Article 9(1) of 

the Euroasia BIT clearly provides that the parties “shall” settle any dispute through 

amicable consultations. 

47. The explicit requirement contained in the BIT that the parties must seek to engage in 

consultations and negotiations with respect to their dispute is as pre-conditions to 

submitting the dispute to arbitration.
24

 It is an essential element of the host state’s 

consent to “qualify its sovereignty to permit unknown future investors of the other 

contracting State to claim relief … against it in an international forum.”
25

 Such 

requirement is “not to be watered down to a mere statement of aspiration”
26

 and a 

failure to comply with it would result in a determination of lack of the tribunal’s 

jurisdiction over the dispute.
27

 

48. There is no evidence on the record that the Claimant attempted to engage in amicable 

consultations with the Respondent at any point after 1 May 2014, when the President of 

Euroasia issued the Executive Order. The Claimant’s actions were limited to sending a 

notification to the Oceanian Ministry of Foreign Affairs, with copies to the Ministry of 

Finance, Ministry of Defence and Ministry of Environmental Protection, informing 

them about the Claimant’s intent to initiate arbitration proceedings.
28

 The Claimant also 

chose to ignore the possibility to submit a request for reconsideration of the Executive 

Order, an option available under the Oceanian Code of Administrative Procedure.
29

 

49. In conclusion, the consultations requirement provided for in Article 9.1 of the Euroasia 

BIT is mandatory and jurisdictional. The Claimant’s failure to comply with it results in 

the Tribunal’s incompetence to hear the dispute. 

 

2.2. The Claimant failed to comply with the mandatory 24-months domestic 

litigation requirement 

50. If the Tribunal rules that the Claimant complied with the consultations requirement 

provided for in Article 9.1 of the Euroasia BIT, or if the Claimant is excused from 

compliance with this requirement, the Claimant is still barred from having recourse to 

                                                            
23 El Paso Energy v. Argentina, ¶ 38, Pan American Energy v. Argentina, ¶ 41; Born, p. 927. 
24 Tulip v. Turkey, ¶¶ 71-72. 
25 Ibid, ¶ 72. 
26 Ibid. 
27 Enron v. Argentina, ¶ 88; Murphy v. Ecuador, ¶ 157. 
28 Procedural Order No. 3, p. 60, ¶ 4; Request for Arbitration, p. 4. 
29 Procedural Order No. 3, p. 61, ¶ 10. 
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international arbitration due to his non-compliance with the mandatory 24-months 

domestic litigation. 

51. The wording of Article 9.3 of the Euroasia BIT – “Where … the dispute … has not 

been resolved” – makes the right to commence arbitration proceedings dependent on 

prior submission of the dispute to the host state’s courts and the lapse of a period of 24 

month since the notification of the commencement of court proceedings. The use of the 

word “may” with regard to submission of the dispute to the domestic courts of the host 

state has to be read in context and does not characterize the recourse to the courts as a 

“a voluntary exercise on the way to international arbitration”.
30

 If the dispute continues 

to exist in spite of the consultations and the investor does not want to abandon his claim 

at that point, he may proceed in the manner specified in Article 9.2 of the Euroasia BIT, 

i.e. by filing a claim with the competent court in Oceania. The further possibility to 

submit the dispute to international arbitration, as provided for in Article 9.3 of the 

Euroasia BIT, is thus conditioned by the twofold obligation to (i) have recourse to the 

host state’s courts and (ii) notify the Respondent about the commencement of litigation 

in its courts. 

52. The local litigation requirement has been characterized as jurisdictional in nature,
31

 a 

“prerequisite for arbitral jurisdiction”
32

 and a “binding precondition for access to 

international arbitration.”
33

 This requirement, if contained in the applicable BIT, 

constitutes “part and parcel” of the host state’s “offer” to submit disputes to 

arbitration.
34

 Hence, if the host state’s offer to arbitrate is subject to some prior 

conditions and requirements, the investors have no option but to comply with these 

conditions and requirements in order to have access to international arbitration.
35

 

53. Whether the domestic litigation requirement pertains to jurisdiction or to admissibility, 

its compulsory character is evident.
36

 This conclusion is confirmed by the object and 

purpose of this requirement, i.e. to offer the host state an opportunity to redress the 

violations of the BIT alleged by the foreign investor.
37

 Non-compliance with it “begets 

the inevitable legal sanction of dismissing the case, as falling outside the jurisdiction of 

                                                            
30 Ambiente Ufficio v. Argentina, ¶ 591. 
31 Impregilo v. Argentina, ¶ 118; Ambiente Ufficio v. Argentina (Dissent), ¶¶ 416, 421. 
32 Urbaser v. Argentina, ¶ 123. 
33 Ambiente Ufficio v. Argentina, ¶ 589. 
34 Ambiente Ufficio v. Argentina (Dissent), ¶ 390; Wintershall v. Argentina, ¶ 162. 
35 Ambiente Ufficio v. Argentina (Dissent), ¶¶ 387, 390. 
36 Philip Morris v. Uruguay, ¶ 142. 
37 Ibid. 
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the tribunal or as inadmissible.”
38

 If the investor has not complied with the pre-arbitral 

steps provided for in the BIT, “the venue to international arbitration would not be 

open.”
39

 

54. There is no evidence on the record that the Claimant attempted to commence any 

proceedings in any courts in Oceania. In particular, the Claimant chose not to have 

recourse to the Oceanian Constitutional Tribunal, which has the power to set aside any 

legal act, including an executive order, if it finds it to be unconstitutional.
40

 

55. In conclusion, the Claimant’s non-compliance with the mandatory 24-months domestic 

litigation requirement provided for in Article 9 of the Euroasia BIT warrants dismissal 

of the Claimant’s case against the Respondent.  

 

2.3. The Claimant’s non-compliance with the pre-arbitral steps is not excused 

due to alleged futility 

56. The Claimant may allege that recourse to the pre-arbitral steps provided for in Article 9 

of the Euroasia BIT would have been futile. However, the Claimant’s non-compliance 

with these pre-arbitral steps is not excusable. The Euroasia BIT does not provide for the 

“futility exception”. Alternatively, the circumstances of the present case do not meet 

the “futility” threshold. 

57. In Ickale v. Turkmenistan, the Tribunal found that the relevant BIT does not provide for 

any “futility exception” to the local litigation requirement, and any “claim arising out of 

the alleged inadequacy of the local legal system would have to be pursued as a denial of 

justice claim”.
41

 The Claimant, however, has not even attempted to submit the dispute 

to the courts in Oceania. Naturally, where there has been no legal process, there can be 

no denial of justice.
42

 

58. Alternatively, the circumstances of the case at hand do not meet the “futility” threshold. 

Tribunals have cautioned that “a finding that domestic litigation would be ‘futile’ must 

be approached with care and circumspection.”
43

 Due to its “paramount importance for 

the host State”, this requirement may be dispensed with as futile only if such a 

conclusion is justified in the factual circumstances of a particular case,
44

 i.e. if “a clear 

                                                            
38 Abaclat v. Argentina (Dissent), ¶ 28; see also ¶ 25. 
39 Ambiente Ufficio v. Argentina, ¶ 596. 
40 Procedural Order No. 3, p. 60, ¶ 6. 
41 Ickale v. Turkmenistan, ¶ 260. 
42 Ibid. 
43 Philip Morris v. Uruguay, ¶ 137. 
44 Ibid, 137. 
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case has been made out, based on sufficient and ‘best’ evidence,”
45

 that recourse to the 

host state’s courts is unavailable or, if available, the foreign investor would not have 

been treated fairly before those courts.
46

 

59. The Executive Order did not in any way impede the Claimant’s right to resort to the 

courts of Oceania. The Claimant also was not in any other way prevented from 

complying with the requirements of Article 9.2 of the Euroasia BIT. 

60. The Respondent acknowledges that litigation in the Oceanian courts might be a lengthy 

process and, in case of the Oceanian Constitutional Tribunal, take up to 3 or 4 years.
47

 

However, nothing in the BIT guarantees the investor the right to have his claims finally 

resolved within the specific time frame; the point of the domestic litigation requirement 

is to “afford the domestic courts an opportunity to attempt to resolve investment claims 

in a prompt manner, not to guarantee a specific time horizon for their final 

resolution.”
48

 It may be that the delimitation of a specific time period, after which the 

investor would be free to proceed to international arbitration, would induce the courts 

to ensure the prompt and fair adjudication of investment disputes.
49

 

61. In conclusion, the Claimant’s non-compliance with the mandatory pre-arbitral steps 

provided for in Article 9 of the Euroasia BIT is not excused due to alleged futility.  

 

3. The Claimant may not invoke Article 3 of the Euroasia BIT to import the 

Respondent’s consent to international arbitration from another BIT 

62. To cure his non-compliance with mandatory pre-arbitral steps provided for in Article 9 

of the Euroasia BIT, the Claimant relies on the most-favored-nation (MFN) clause in 

Article 3.1 of the Euroasia BIT to invoke the dispute resolution provisions in Article 8 

of the Eastasia BIT.
50

 In contrast to Article 9 of the Euroasia BIT, which requires the 

investor to (i) engage in amicable consultations with the host state and (ii) litigate the 

dispute in the host states’ courts for 24 months before submitting it to international 

arbitration, the Eastasia BIT provides that the dispute “shall … be submitted to 

international arbitration” if it “cannot be settled amicably within six months”.
51

 

                                                            
45 Kilic v. Turkmenistan, ¶ 8.1.4. 
46 Ibid. 
47 Procedural Order No. 3, p. 60, ¶ 6. 
48 Daimler v. Argentina, ¶ 191 (emphasis in the original). 
49 Ibid. 
50 Request for Arbitration, p. 3. 
51 Eastasia BIT, Article 8.2. 
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63. The Respondent submits that the MFN clause in Article 3 of the Euroasia BIT may not 

be used to broaden the scope of the Tribunal’s jurisdiction or import the Respondent’s 

consent to arbitration from another BIT. 

64. In the relevant part, Article 3 of the Euroasia BIT provides that 

 

Each Contracting Party shall, within its own territory, accord to investments 

made by investors of the other Contracting Party, to the income and 

activities related to such investments and to such other investment matters 

regulated by this Agreement, a treatment that is no less favourable than that 

accorded to its own investors or investors from third-party countries.
52

 

 

65. Article 31.1 of the VCLT provides that an international treaty shall be construed “in 

good faith in accordance with the ordinary meaning to be given to the terms of the 

treaty in their context and in the light of its object and purpose.” 

66. The MFN clause in Article 3.1 of the Euroasia BIT thus governs the treatment of 

investments, including the income and activities related to such investments, not the 

rights of investors. In other words, the subject of this MFN clause is the investment, not 

the investor. In contrast, Article 8 of the Eastasia BIT provides for the investor’s right 

to submit their dispute with the host state to international arbitration.  

67. Article 3.1 of the Euroasia BIT thus provides for the most favorable treatment of 

investments, e.g. their management, maintenance, use, enjoyment and disposal, 

whereas the right to recourse to international arbitration does not fall within the 

meaning of treatment. If the State parties to the Euroasia BIT had the intention to 

provide the investors with the most favorable bundle of rights, the wording of the MFN 

clause would been drafted differently. 

68. This interpretation – that the object and purpose of the Euroasia BIT is to enhance the 

protection of foreign investments – is in conformity with the preamble of this treaty: 

 

The Republic of Oceania and the Republic of Euroasia (hereinafter referred 

to as the “Contracting Parties”),  

Desiring to promote greater economic cooperation with respect to 

investment by nationals and enterprises of one Contracting Party in the 

territory of the other Contracting Party, Recognising that agreement on the 

treatment to be accorded such investment will stimulate the flow of private 

capital and the economic development of the Parties, 

Agreeing that a stable framework for investment will maximise effective 

utilization of economic resources and improve living standards, 

                                                            
52 Euroasia BIT, Article 3.1 (emphasis added). 
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Recognising the importance of providing effective means of asserting 

claims and enforcing rights with respect to investments under national law 

as well as through international arbitration;
53

 

 

69. The text above also evidences that even when the preamble of the Euroasia BIT 

mentions the possibility of granting the investors recourse to international arbitration, it 

is put on equal footing with litigation of the dispute in domestic courts of the host state. 

70. As stated in the ILC MFN Study Group Report: 

 

The application of an MFN provision cannot be completely open-ended. As 

draft article 14 of the 1978 draft articles provides: “The exercise of rights 

arising under a most-favoured-nation clause for the beneficiary State or 

persons or things in a determined relationship with that State is subject to 

compliance with the relevant terms and conditions laid down in the treaty 

containing the clause or otherwise agreed between the granting State and the 

beneficiary State.”
54

 

 

71. Furthermore, there is no consensus among arbitration tribunals as to the applicability of 

the MFN clause to dispute settlement mechanisms. Many tribunals, despite some 

differences in their arguments, expressed strong reservations regarding the expansion of 

the scope of dispute resolution clauses in BITs on the basis of abstract policy 

considerations and with the aim of providing foreign investors with the greatest 

possible protection.
55

 In their view, the intention of the States parties to the applicable 

BIT, as expressed in the wording of the provisions on dispute settlement in the 

applicable BIT, play the most important role in making any conclusions as to the 

tribunal’s jurisdiction. 

72. In particular, the tribunal in ICS v Argentina noted that the formulation of the MFN 

clause in the BIT “is also different and narrower in scope than clauses which provide 

for MFN treatment in relation to ‘all matters’ or ‘all issues’ relating to the BIT.”
56

 

73. For the MFN clause to cover dispute settlement provisions, it needs an explicit 

language which is absent in the BIT. It was not the purpose of the BIT to make 

available an international tribunal for investor per se. As Professor Marcelo Kohen 

states in Venezuela US v. Venezuela, “the protection of foreign investments does not 

necessarily entail the need to set up international arbitration.”
57

 The purpose of the 

                                                            
53 Euroasia BIT, Preamble (emphasis added). 
54 ILC MFN Study Group Report, ¶¶ 164-166. 
55 Plama v. Bulgaria (Jurisdiction), ¶ 209; Wintershall v. Argentina, ¶¶ 161-168; TSA v. Argentina, ¶¶ 83-101. 
56 ICS v. Argentina, ¶ 299. 
57 Venezuela US v. Venezuela (Dissent), ¶ 22.  
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Euroasia BIT was to provide protections to investment. This protection can be 

reasonably achieved through the submission of the dispute to the domestic courts of 

Oceania.  

74. Furthermore, Article 3 of the Euroasia BIT is not clear in its applicability to the 

settlement of disputes. The MFN clause in the BIT is silent on the scope of its 

application, thus the Tribunal should take a minimalist look in pronouncing itself on the 

applicability of the clause to arbitration provisions. This approach would deter any 

threat of ignoring the will and intention of the State parties to the Euroasia BIT. 

75. Moreover, it is established practice of international courts and tribunals, particularly the 

ICJ, to take extra caution when considering whether the consent requirement exists or 

not.
58

 An issue of such importance cannot be based on imaginative speculations. The 

consent to arbitration given by Oceania is not an absolute, non-conditional consent, but 

it is conditional to some steps that any investor should take before filing a claim before 

an international tribunal. Any decision by the tribunal that changes the scope of consent 

provided for in the applicable BIT is neither legal nor legitimate. The effect of a broad 

interpretation of the MFN clause would be tantamount to abandoning a fundamental 

principle of international adjudication. 

76. When deciding on the limits of their jurisdiction, arbitration tribunals should be mindful 

of the danger of unduly broadening the scope of their mandate to resolve disputes 

between investors and host states. As Georges Abi-Saab pointed out in his dissenting 

opinion in Abaclat v. Argentina, exercising the tribunal’s jurisdiction in a case where 

none exists would constitute a serious violation of the sovereignty of the State parties to 

the BIT: 

 

7 - ii) In international law, all tribunals … are tribunals of attributed, hence 

limited jurisdiction (juridictions d’attribution). There is no tribunal or 

system of tribunals of plenary or general jurisdiction (juridiction de droit 

commun) that covers all cases and subjects …  This is because, in the 

absence of a centralized power on the international level that exercises the 

judicial function through a judicial system empowered from above (or rather 

incarnating the judicial power as part of the centralized power), all 

international adjudicatory bodies are empowered from below, being based 

on the consent and agreement of the subjects (i.e. the litigants, les 

justiciables) themselves… 

8 - iii) This is the reason why, the fundamental principle and basic rule in 

international adjudication, is that of the consensual basis of jurisdiction. It 

also explains the prominent place of questions of jurisdiction both in the 

                                                            
58 See Llamzon (2008), pp. 815-852; Reisman, pp. 128-134. 
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jurisprudence and in the writings on international adjudication. It explains as 

well the widely shared perception that the first task of an international 

tribunal is to ascertain its jurisdiction; and the great care international 

tribunals take in establishing from the outset, the existence and limits of the 

consent of the parties before them, on which their jurisdiction is founded.
59

 

 

77. In conclusion, the Claimant may not invoke the MFN clause in Article 3 of the 

Euroasia BIT to invoke dispute resolution provisions in Article 8 of the Eastasia BIT 

and cure his non-compliance with the pre-arbitral steps provided for in Article 9 of the 

Euroasia BIT. 

 

4. The Claimant’s corruption strips him of any rights that may be available 

under a BIT 

78. The Claimant acquired his investment – an environmental license containing an 

approval for arms production – through bribery of the Oceanian public official, the 

President of the National Environment Authority (NEA) of Oceania [4.1]. This corrupt 

act is in violation of the legality clause in Article 1.1 of the Eastasia BIT and the 

Tribunal thus lacks jurisdiction to hear the dispute [4.2]. Alternatively, if the Tribunal 

decides that the Claimant made an investment when he acquired shares in Rocket 

Bombs, the Claimant’s involvement in corrupt activities renders his claims inadmissible 

[4.3]. 

 

4.1. The Claimant corruptly procured the environmental license 

79. It is well-established in international arbitration practice that, in order to qualify as an 

“investment”, a venture has to involve a commitment of money or assets for certain 

duration of time, a regularity of profit and return, participation in the risks of the 

transaction, and significant contribution to the economic development of the host 

state.
60

 The importance of the last criteria – an investment being a contribution to the 

economic development of the host state – has been affirmed by different tribunals on 

several occasions.
61

 

                                                            
59 See Abaclat v. Argentina (Dissent), ¶¶ 7-8. 
60 Salini v. Morocco, ¶ 52, followed in Bayindir v. Pakistan, ¶ 130; Grupo Hernando v. Equatorial Guinea, 

¶¶ 139-140; Helnan v. Egypt, ¶ 77; Jan de Nul v. Egypt, ¶ 91; Kardassopoulos v. Georgia, ¶ 116; Mitchell v. 

DRC, ¶ 27; Phoenix Action v. Czech Republic, ¶ 114, Saipem v. Bangladesh, ¶ 99; Toto Costruzioni v. Lebanon, 

¶¶ 77-78, 84; Ulysseas v. Ecuador, ¶ 251. 
61 Joy Mining Machinery v. Egypt, ¶ 53; Historical Salvors v. Malaysia, ¶ 124; Historical Salvors v. Malaysia 

(Dissent), ¶¶ 15-21; Mitchell v. DRC, ¶ 31. 
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80. When the Claimant acquired shares in Rocket Bombs, the company was “decrepit” 

because it had lost its environmental license containing an approval for arms 

production.
62

 For the commencement of arms production, it is required by law of 

Oceania to obtain an environmental license from the NEA.
63

 Therefore, without the 

necessary license it was impossible for Rocket Bombs to conduct its primary business 

activity (i.e. production of arms) and the Claimant’s shareholding in Rocket Bombs 

could neither provide him with profits and returns nor contribute to the economic 

development of Oceania. Only the issuance of an environmental license approving the 

commencement of arms production by Rocket Bombs on 23 July 1998
64

 allowed the 

Claimant to re-hire employees and resume arms production. The moment the Claimant 

made an investment is Oceania is thus the day when the NEA issued an environmental 

license to Rocket Bombs, not the date when the Claimant merely acquired shares in a 

dormant company. 

81. The adjustment process of the production line, even with the required financial 

resources, and the administrative procedure to obtain an environmental decision from 

the NEA is very long and time consuming.
65

 Furthermore, to obtain an environmental 

license, an arms producer in Oceania must provide the NEA evidence that its 

production line complies with the requirements set forth in the Environment Act.
66

 

82. In contrast, the Claimant, who lacked financial resources and had to apply for a 

subsidy,
67

 obtained an environmental license on 23 July 1998 less than a month after a 

private meeting with the President of the NEA in July 1998.
68

 The fact that the 

Claimant had a private meeting with the President of the NEA is not disputed. 

Furthermore, the Claimant’s production line at Rocket Bombs became fully compliant 

with the legal requirements in Oceania only by 1 January 2014,
69

 i.e. more than fifteen 

years after the Claimant obtained an environmental license for Rocket Bombs. This fact 

also is not in dispute. 

83. Throughout the year of 2013, the General Prosecutor’s Office of Oceania was 

conducting an investigation into the corruption in the NEA, which resulted in a formal 

                                                            
62 Statement of Uncontested Facts, p. 32, ¶ 2. 
63 Ibid, p. 32, ¶ 4. 
64 Ibid, p. 33, ¶ 6. 
65 Ibid, p. 33, ¶ 6. 
66 Procedural Order No. 2, p. 55, ¶ 1. 
67 Statement of Uncontested Facts, p. 33, ¶¶ 5, 7. 
68 Ibid, p. 33, ¶ 6. 
69 Ibid, p. 35, ¶ 13. 
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initiation of criminal proceedings against several of the NEA officials, including the 

NEA’s President, on 21 November 2013.
70

 The President of the NEA was convicted of 

accepting bribes on 1 February 2015,
71

 and named the Claimant as a person from whom 

he received a bribe and against whom he is willing to testify.
72

 On 5 May 2015, the 

Claimant was informed that he was under investigation with regard to the 

environmental license obtained on 23 July 1998 for Rocket Bombs, and on 23 June 

2015, the General Prosecutor’s Office officially initiated criminal proceedings against 

the Claimant.
73

 Therefore, the criminal proceedings against the Claimant were 

commenced before the Request for Arbitration (11 September 2015), and any 

allegations that the criminal proceedings against the Claimant constitute an act of 

retaliation for the initiation of this arbitration are groundless. 

84. In the absence of a specific provision in the BIT as to the standard of proof to determine 

the existence of corruption, international arbitration tribunals enjoy ample liberty to 

assess the adequacy of the evidence before it to make that determination.
74

 Tribunals 

are this “free to choose the most relevant rules in accordance with the circumstances of 

the case and the nature of the facts involved”.
75

 In particular, in Metal-Tech v. 

Uzbekistan the tribunal decided to 

 

determine on the basis of the evidence before it whether corruption has 

been established with reasonable certainty. In this context, [the tribunal] 

notes that corruption is by essence difficult to establish and that it is thus 

generally admitted that it can be shown through circumstantial evidence.
76

 

 

85. In summary, the undisputed facts (the privacy of the Claimant’s meeting with the 

NEA’s President, short passage of time between the meeting and the issuance of the 

environmental license, non-compliance of the production line with the legal 

requirements for several years), coupled with the NEA President’s testimony 

implicating the Claimant in bribery, raise credible suspicions of the Claimant’s 

involvement in corrupt activities and constitute reasonable grounds to conclude that the 

Claimant’s investment is tainted by corruption. 

                                                            
70 Ibid, p. 36-37, ¶ 18. 
71 Ibid, p. 37, ¶ 19. 
72 Procedural Order No. 2, p. 56, ¶ 5. 
73 Statement of Uncontested Facts, p. 37, ¶ 19. 
74 Flughafen Zurich v. Venezuela, ¶ 142; Metal-Tech v. Uzbekistan, ¶¶ 238-243; Llamzon (2014), ¶¶ 6.50-6.51, 

7.22. 
75 Siag v. Egypt (Dissent), ¶ 4. 
76 Metal-Tech v. Uzbekistan, ¶ 243 (emphasis added). 
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4.2. The Tribunal lacks jurisdiction to hear the dispute over an investment 

procured through corruption 

86. Article 1 of the Eastasia BIT conditions the protection of foreign investment under this 

treaty upon compliance with the laws and regulations of the host state: 

 

The term “investment” comprises every kind of asset directly or indirectly 

invested by an investor of one Contracting Party in the territory of the other 

Contracting Party in accordance with the laws and regulations of the 

latter[.]
77

 

 

87. Arbitration practice indicates that the conformity of the establishment of the investment 

with the national laws of the host state is implicit in the BIT even when not expressly 

stated in the text of the treaty.
78

 Furthermore, the tribunal in Phoenix Action v. Czech 

Republic supplemented the Salini test,
79

 used to determine whether the claimant made a 

protected investment, with two further requirements, namely that assets are to be 

invested bona fide (i.e. in good faith) and in accordance with the laws of the host 

State.
80

 

88. Manifestations of the fight against corruption are found in the national law of Oceania, 

as well as at the multilateral level in such instruments as the VCLT, the ICSID 

Convention and the UNCAC.
81

 In particular, the VCLT provides that where consent of 

a state to be bound to a treaty has been obtained through the corruption of its 

representative by another negotiating state, the former state may invoke such corruption 

to invalidate its consent to be bound by the treaty.
82

 The ICSID Convention lists 

corruption on the part of a member of an ICSID tribunal as a ground for the annulment 

of an award rendered by such tribunal.
83

 The UNCAC requires state parties to 

criminalize “active” bribery (“the promise, offering or giving …, directly or indirectly, 

of an undue advantage”) of national public officials,
84

 as well as of foreign public 

officials and officials of public international organizations.
85

 

                                                            
77 Eastasia BIT, Article 1.1 (emphasis added). 
78 Phoenix Action v. Czech Republic, ¶ 101; Plama v. Bulgaria, ¶¶ 138-139. 
79 See supra ¶ 79. 
80 Phoenix Action v. Czech Republic, ¶ 114. 
81 See Metal-Tech v. Uzbekistan, ¶¶ 290-291. 
82 VCLT, Article 50. 
83 ICSID Convention, Article 52.1.c. 
84 UNCAC, Article 15.a. 
85 UNCAC, Article 16.1. 
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89. In conclusion, because corruption is established to an extent sufficient to violate the 

laws of Oceania in connection with the establishment of the Claimant’s investment in 

Oceania, the investment has not been made “in accordance with the laws and 

regulations” of the host state as required by Article 1.1 of the Eastasia BIT and, in 

accordance with established arbitration practice,
86

 the Tribunal lacks jurisdiction to hear 

the dispute. 

 

4.3. Alternatively, the Claimant’s claims arise out of an investment pursued by 

corruption and thus inadmissible  

90. Alternatively, if the Tribunal finds that the Claimant made an “investment” within the 

meaning of Article 1.1 of either the Eastasia BIT or the Euroasia BIT when he acquired 

shares in Rocket Bombs, the Respondent maintains that the Claimant’s claims are 

inadmissible because they arise out of an investment pursued by criminal activity, 

namely corruption. 

91. Corruption is condemned both by the national law of Oceania (the President of the 

NEA has already been convicted for accepting bribes)
87

 and international treaties that 

Oceania is a State party to, namely the UNCAC and the VCLT.
88

 International 

arbitration tribunals have consistently held that corruption runs contrary to international 

bones mores
89

 and “international public policy of most, if not all, States or, to use 

another formula, to transnational public policy”.
90

 

92. Furthermore, as early as in 1775, Lord Mansfield CJ pointed that that a person whose 

claim is based on illegal conduct is not entitled to the assistance of the system of 

justice: 

 

The principle of public policy is this: ex dolo malo non oritur action [Latin: 

a right of action does not arise from fraud]. No court will lend its aid to a 

man who founds his cause of action upon an immoral or an illegal act. If, 

from the plaintiff's own standing or otherwise, the cause of action appears 

to arise ex turpi causa [Latin: from a dishonorable cause], or the 

transgression of a positive law of this country, there the court says he has no 

right to be assisted.
91

 

 

                                                            
86 Inceysa v. El Salvador, ¶¶ 202-207; Metal-Tech v. Uzbekistan, ¶¶ 372, 422. 
87 Statement of Uncontested Facts, p. 37, ¶ 19. 
88 See supra ¶ 88. 
89 Wena Hotels v. Egypt, ¶ 111. 
90 World Duty Free v. Kenya, ¶ 157, cited in Metal-Tech v. Uzbekistan, ¶ 292. 
91 Holman v. Johnson, cited in Al-Warraq v. Indonesia, ¶ 646. 
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93. The doctrine of “clean hands” has been used in arbitration practice to support the 

finding of inadmissibility of the claimant’s claim and preclude the award of damages.
92

 

The tribunal in Rusoro Mining v. Venezuela affirmed that “it is undisputed that 

claimants with ‘dirty hands’ have no standing in investment arbitration”.
93

 Different 

tribunals have pointed that corruption is a ground for dismissal of the case, finding the 

investor’s claims inadmissible.
94

 Professor Francisco Orrego Vicuña phrased this in the 

following manner: 

 

Whether the principle of ex turpi causa non oritur actio [Latin: from a 

dishonorable cause an action does not arise], the doctrine of unclean hands 

or the policy of eliminating corruption domestically and internationally are 

relied upon, the result is that an arbitration tribunal cannot find for a claim 

that is tainted by such practices.
95

 

 

94. Similarly, the tribunal in Belokon v. Kyrgyz Republic stated that it “scarcely needs to be 

said that investment protection is not intended to benefit criminals or investments based 

on or pursued by criminal activities.”
96

 

95. In conclusion, the Claimant’s corruption amounts to a breach of international public 

policy and, in light of the clean hands doctrine and consistent condemnation of 

corruption in international arbitration practice, leads to the non-admissibility of the 

Claimant’s claims against Oceania because to hold otherwise would allow the Claimant 

to benefit from his own illegal acts. 

 

5. The Respondent did not expropriate the Claimant’s investment 

96. The cornerstone of the Claimant’s argument on the merits is the allegation that Oceania 

unlawfully expropriated his right to conduct activities in the arms production sector by 

adopting the Executive Order which has blocked the property of persons and entities 

that contribute to the situation of Fairyland.
97

  

97. The Respondent submits that it did not commit any expropriation of the Claimant’s 

investment, because the Executive Order does not constitute any taking, either direct or 

indirect. 

                                                            
92 Al-Warraq v. Indonesia, ¶¶ 646, 654. 
93 Rusoro Mining v. Venezuela, 492, citing Flughafen Zurich v. Venezuela, ¶ 132, Phoenix Action v. Czech 

Republic, ¶ 101, Saur v. Argentina, ¶ 308. 
94 Metal-Tech v Uzbekistan, ¶ 422; Wena Hotels v. Egypt, ¶ 111; Siag v. Egypt (Dissent), ¶¶ 17-18; World Duty 

Free v. Kenya, ¶ 157; see also Inceysa v. El Salvador, ¶ 244. 
95 Siag v. Egypt (Dissent), ¶ 17. 
96 Belokon v. Kyrgyz Republic, ¶ 158. 
97 Request for Arbitration, pp. 5-6. 
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98. To establish any form of expropriation, the Claimant has to prove that a taking has 

occurred as the result of the Executive Order. The arbitral tribunal in ECE and PANTA 

v Czech Republic clearly detailed that a taking is a necessary prerequisite for both direct 

and indirect expropriation: 

 

The Tribunal agrees with the Respondent’s submission that, to bring this 

[expropriation] provision into play, there must have been some ‘taking’ of 

an investment. That applies equally to a claim for indirect expropriation or, 

in the words of Article 4(2), “measures the effects of which would be 

tantamount to expropriation or nationalization.”
98

 

 

99. A more expansive test for expropriation set out by the tribunal in Metalclad v. Mexico, 

which ruled that a measure is expropriatory if it “deprives the investor of the use or 

reasonably-to-be-expected economic benefit of property”,
99

 has been fiercely criticized 

in subsequent arbitral awards.
100

 Therefore, there is no consensus in arbitration practice 

on such an expansive test. 

100. Furthermore, the sanctions regime did not constitute a taking. The sanctions would not 

affect the Claimant’s investment if he complied with the domestic regulations of 

Oceania, namely the Executive Order. The Claimant’s sole complaint is that, as the 

result of sanctions, the value of its shares in Rocket Bombs dropped significantly so 

that he could not sell his shares. However, the fact that the sanctions were applied 

against the Claimant and Rocket Bombs is solely the result of the Claimant’s own 

conduct and his non-compliance with the Executive Order duly issued by the President 

of Oceania. There is no doubt that Rocket Bombs supplied arms to Euroasia, the State-

aggressor that annexed Fairyland, thus strengthening the military capabilities of 

Euroasia. 

101. It is undisputed that media reported on the preparation of the Executive Order before it 

was actually published and entered into force.
101

 It means that the Claimant knew or 

ought to have known that, should he not stop the supply of arms to Euroasia, his 

activities would be deemed contributory to the situation in Fairyland and he himself and 

his enterprise Rocket Bombs would be sanctioned. In order for him not to be placed on 

the sanctions list, he should have taken advantage of this opportunity and repudiated the 

contract for the supply of arms to Euroasia. 

                                                            
98 ECE and PANTA v. Czech Republic, ¶ 4.811. 
99 Metalclad v. Mexico, ¶ 103. 
100 See ECE and PANTA v. Czech Republic, ¶ 4.811. 
101 Procedural Order No. 2, p. 57, ¶ 7. 
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102. Furthermore, as a pre-condition for any expropriation, a lawful investment should be 

first made in the territory of the host State. However, as explained above, the Claimant 

did not make a lawful investment in Oceania, because he procured the environmental 

license for Rocket Bombs through bribery and corruption. In other words, in the 

absence of an investment that could be no expropriation.  

103. More importantly, as it is evident from the Executive Order, no discrimination has been 

made against a specific person. All businesses that operated in the targeted sectors were 

subject to the sanctions stipulated in the Executive Order. The fact that Rocket Bombs 

was the only company involved in arms trade with Euroasia does not negate the fact 

that the sanctions were not applied in a discriminatory manner. 

104. The Executive Order only gives a general test for determining the targeted persons who 

contribute to the situation of Fairyland. Based on the provisions of the Executive Order, 

Oceania also imposed sanctions on companies operating in sectors other than arms 

production. Similar sanctions were imposed by some other countries  that deemed it to 

be their legal obligation to take action to stop grave violations of international norms.
102

 

105. Furthermore, the Executive Order was issued pursuant to the “national security 

interest” exception provided for in Article 10 of the Euroasia BIT. There is no doubt 

that an issue of such importance affects not only the international peace and security, 

but also the national security of Oceania. Article 10 of the Euroasia BIT provides that  

 

Nothing in this Agreement shall be construed to prevent either Contracting 

Party from taking measures to fulfil its obligations with respect to the 

maintenance of international peace or security. 

 

106. The action of Oceania is based on a customary rule of international law which is 

reflected in the ILC Articles. According to ILC Article 41, it is a consequence of a 

serious breach of jus cogens norms that States shall cooperate to bring the violation to 

an end through lawful means. It is the ‘responsibility’ of all States not to recognize as 

lawful a situation created as a result of serious breach of jus cogens norms, nor to 

render aid or assistance in maintaining that situation.
103

 

107. There is no doubt that if the Respondent allowed businesses in its territory to cooperate 

with Euroasia, particularly in the arms production sector, it would aid or assist in 

                                                            
102 Procedural Order No. 3, p. 62, ¶ 11. 
103 See ILC Articles, with commentaries, Article 41. 
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maintaining the situation in breach of its obligations under Article 41 of the ILC 

Articles. 

108. As a conclusion, no expropriation has been occurred and, accordingly, no liability shall 

be attached to Oceania as the result of its lawful actions. Furthermore, both Article 10 

of the Euroasia BIT and rules of general international law deem the Executive Order to 

be a lawful and reasonable response to the international wrongful act.  

 

6. The Claimant contributed to the damage suffered by his investment  

109. The Claimant’s contributory fault has to be taken into account when the Tribunal turns 

to the assessment of compensation to be awarded to the Claimant, if any [6.1]. The 

Claimant’s actions, which provoked the imposition of sanctions on the Claimant and 

Rocket Bombs, warrant apportionment of fault between the Parties and corresponding 

reduction in the amount of damages [6.2]. 

 

6.1. The Claimant’s actions provoked imposition of the sanctions by the 

Respondent 

110. ILC Articles provide that, while determining the amount of reparation, “account shall 

be taken of the contribution to the injury by wilful or negligent action or omission” of 

the injured person.
104

 Both commentators and arbitration practice have confirmed that 

where the claimant, through his willful or negligent act or omission, has contributed to 

the injury for which reparation is sought from the respondent state, the claimant’s 

contributory fault precludes full or any recovery.
105

 

111. In Yukos Awards the tribunals observed that the victim may provoke the host state’s 

wrongful conduct, thus contributing to the state’s wrongdoing.
106

 The present case falls 

within this category. 

112. The Claimant’s contributory fault manifested itself in the continued supply of weapons 

to Euroasia even after the Claimant should have known of Euroasia’s intention to 

incorporate Fairyland into its territory by direct military intervention if necessary. 

These actions provoked imposition of sanctions on the Claimant and Rocket Bombs. 

                                                            
104 ILC Articles, Article 39.1. 
105 Gemplus v. Mexico, ¶ 11.12; MTD v. Chile, ¶¶ 242-243; RosInvestCo v. Russia, ¶ 635; Stati and Ascom v. 

Kazakhstan, ¶ 1331; Crawford, p. 240; Kantor, p. 552; Ripinsky & Williams, pp. 314-319; Sabahi, pp. 175-176; 

Sabahi & Duggal, p. 288. 
106 Yukos Awards, ¶ 1605, citing Occidental v. Ecuador and Goetz v. Burundi. 
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113. In light of the fact that Euroasia has long advocated for the self-determination of the 

Fairyland’s population, the Claimant could not have ignored the events that occurred 

between August 2013, when the authorities in Fairyland decided to hold a referendum 

on secession from Eastasia and reunification with Euroasia,
107

 and 1 May 2014, when 

the President of Oceania issued the Executive Order. Namely, the Claimant chose to 

continue performing the contract for arms production, concluded between Rocket 

Bombs and the Euroasia’s Ministry of National Defence, even after the national 

government of Eastasia declared that the referendum on the Fairyland’s reunification 

with Euroasia was unlawful and had no effect on the shape of the Eastasian territory.
108

 

Furthermore, the Claimant chose to negotiate the second contract for arms production 

in February 2014, even after the Fairyland’s authorities wrote an official letter to the 

Minister of Foreign Affairs of Euroasia, asking for an intervention of the foreign power 

on 23 January 2014.
109

 

114. Taking into account the use of force by Euroasia in Eastasia and the annexation of 

fairyland – the Euroasian armed forces entered into the territory of Fairyland on 1 

March 2014 and Euroasia officially declared Fairyland a part of its territory on 23 

March 2014
110

 – Oceania had no other available option but to impose sanctions against, 

in particular, the Claimant and Rocket Bombs, to counter the threat to the national 

security and foreign policy of Oceania.
111

 

115. In conclusion, the Respondent’s actions were provoked by the Claimant’s contributory 

negligence, which manifested itself in the continued supply of weapons to Euroasia, the 

state that engaged in the illegal used force in Eastasia and annexation of Fairyland. 

 

6.2. The Claimant’s actions warrant apportionment of fault between the Parties 

and corresponding reduction in the amount of damages 

116. Arbitration practice confirms that tribunals have a wide margin of discretion in 

apportioning the fault and allocating the damages between the parties to the dispute.
112

 

Arbitrators in earlier cases did not hesitate to decrease the amount of compensation by 
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as much as 25%
113

 or 50%,
114

 decreasing the sum payable to the investor by astonishing 

USD 5,871,322, USD 589,875,000 and even USD 16,700,000,000.
115

 

117. The Respondent submits that the Claimant’s contributory negligence warrants the 

exercise of the Tribunal’s wide margin of discretion, apportionment of fault in 

proportion of 50:50 between the Parties and a corresponding reduction of the amount of 

compensation sought by the Claimant. Alternatively, the fault is to be apportioned in 

proportion of 25:75 between the Claimant and the Respondent. 

 

  

                                                            
113 Occidental v. Ecuador, ¶ 687; Yukos Awards, ¶ 1637. 
114 MTD v. Chile, ¶¶ 243, 246; Occidental v. Ecuador (Dissent), ¶¶ 7-8. 
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PRAYER FOR RELIEF 

 

The Respondent respectfully asked the Tribunal to find that: 

 

1. The Claimant is not an investor pursuant to Article 1.2 of the Euroasia BIT; 

2. The Claimant failed to comply with the mandatory pre-arbitral steps provided for in 

Article 9 of the Euroasia BIT and the Tribunal thus does not jurisdiction to hear the 

Claimant’s claims; alternatively, the Claimant’s claims are thus inadmissible; 

3. The Claimant cannot invoke Article 8 of the Eastasia BIT pursuant to the most-favored-

nation provision in Article 3 of the Euroasia BIT; 

4. The Claimant did not make a protected investment and, in light of the “clean hands” 

doctrine, the Tribunal does not have jurisdiction to hear the Claimant’s claims; 

alternatively, the Claimant’s claims are thus inadmissible; 

5. The Claimant’s investment was not expropriated by the Respondent; and 

6. The Claimant contributed to the damage suffered by his investment. 
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