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STATEMENT OF FACTS 

 

1. Peter Explosive is a national of Eastasia and Claimant in this dispute. In 1998 he 

purchased all shares in Rocket Bombs, an arm producing company incorporated in 

Oceania. Oceania is Respondent in this case. Eastasia and Oceania entered into a BIT on 

1 January 1992. 

2. When Claimant made his investment, Rocket Bombs was in decrepit state. Its 

production was suspended and its Environmental Licence was revoked.  

3. Claimant could not afford to bring the production line in compliance with Respondent’s 

environmental law, which was necessary to commence production. The process of 

obtaining an Environmental Licence under Respondent’s laws is long and complicated. 

In July 1998 Claimant, seeking to expedite recommencement of operations at Rocket 

Bombs, arranged a private meeting with President of NEA, a public authority of 

Respondent who was responsible for issuing the licences. Almost instantly after the 

meeting Claimant obtained Environmental Licence for Rocket Bombs. 

4. Claimant, by exploiting his non-professional acquaintances, managed to establish 

business relations with the Ministry of Defence of Euroasia. Under the contract 

concluded towards the end of 1998, Claimant was obliged to deliver weapons to 

Euroasia.  

5. Claimant has since always been a resident of Fairyland. Fairyland is a region of Eastasia 

which held an illegal referendum over secession from Eastasia to Euroasia in November 

2013. In consequence of a military intervention by Euroasia the region was annexed in 

March 2014. In February 2014, prior to the invasion, but at the time when Euroasia was 

already seriously considering use of military force, Claimant renewed his contract with 

Euroasia for the supply of arms.  

6. After the annexation, Claimant ineffectively attempted to renounce his Eastasian 

nationality.  

7. Eastasia, Respondent and several other countries did not recognise the annexation of 

Fairyland and condemned it. On 1 May 2014, in response to illegal annexation, 

Respondent enacted Executive Order which sanctioned persons operating in Oceania 

who supported strategic sectors of Euroasian economy. Executive Order was a 

legitimate exercise of President of Oceania authority and was published in accordance 

with Oceanian law. 
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8. In 2015, after a long criminal proceedings, President of NEA, who granted Claimant 

Environmental Licence, was convicted of accepting bribes. Claimant is suspected of 

offering President of NEA bribes in exchange for Environmental Licence he obtained in 

an expedited manner and from 23 June 2015 he is party to criminal proceedings before 

Respondent’s judiciary. President of NEA has declared that he is willing to testify 

against Claimant in the criminal proceedings.  

9. On 11 September 2015, Respondent was notified of Claimant filing Req.Arb. 
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SUMMARY OF ARGUMENTS 

 

1. Jurisdiction. Firstly, Tribunal lacks jurisdiction, since Claimant is not an investor 

pursuant to Art.1(2) Euroasia BIT. Claimant is not a national of Euroasia, as Citizenship 

Amendment, which was a basis for his acquisition of Euroasian nationality, breaches the 

customary principle of non-intervention. Even if Tribunal recognizes Claimant's 

Euroasian nationality, Claimant remains a dual national of Euroasia and Eastasia, with 

the nationality of Eastasia being dominant. In effect, Claimant does not fulfil nationality 

requirements established in Euroasia BIT and the treaty cannot be a basis for arbitration 

in the present case. 

2. Secondly, even if Tribunal finds Euroasia BIT applicable to this case, Claimant had an 

obligation to comply with pre-arbitral requirements as provided in Art.9 Euroasia BIT, 

which he failed to do so. The wording and structure of the pre-arbitral steps reveals their 

mandatory nature. Due to the obligatory character of the pre-arbitral requirements, they 

constitute preconditions to Respondent’s consent to arbitration. Therefore incompliance 

with the set forth prerequisites results in Tribunal’s lack of jurisdiction. 

3. Thirdly, if Tribunal finds that Euroasia BIT is applicable, Claimant is prohibited from 

relying on MFN Clause to import dispute resolution mechanism from Eastasia BIT and 

avoid the application of unfavourable pre-arbitral requirements. The application of 

MFN clause to the dispute settlement procedure depends on Contracting Parties’ 

consent. In the present case, Contracting Parties have agreed to a different dispute 

resolution procedure, as provided in Art.9 Euroasia BIT. Moreover, MFN Clause 

applies only to matters in the territory of Oceania, whereas arbitration is seated beyond 

it. Thus, even if Tribunal were to find MFN clause applicable, it would be enforceable 

only in state courts of Oceania. 

4. Fourthly, Claimant’s investment, due to its illegality, is unprotected under both Eastasia 

BIT and Euroasia BIT. The illegality stemming from the circumstances in which 

Claimant obtained Environmental Licence relates to the making of the investment, and 

has been proven to a required standard of proof. Therefore Tribunal is entitled to find 

the entire investment illegal for the purpose of the present arbitral proceedings. The 

illegality causes that under Eastasia BIT, which contains an express legality 

requirement, Tribunal lacks jurisdiction. Under Euroasia BIT, which contains an 

implicit legality requirement, the case should be found inadmissible because it breaches 

applicable international law and is inconsistent with the aim the BIT should further.  
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5. Merits. Firstly, Respondent did not expropriate Claimant’s investment. Oceania was 

only pursuing its legitimate aim to protect international peace and security pursuant to 

Art.10 Euroasia BIT. As such, implementation of the Executive Order fell within the 

scope of general regulatory powers of a state. In any event, Claimant’s investment was 

not subject to expropriation, as Respondent neither substantially deprived Claimant of 

its investment nor frustrated Claimant’s legitimate expectations.  

6. Finally, if Tribunal were to find that Claimant suffered any damage, Respondent is 

exempt from duty to compensate, since Claimant contributed to the damage in its whole 

extent. He wilfully contracted and performed contract for arms with Euroasia at time 

when sanctions could have been reasonably foreseen. Moreover, he demonstrated 

further negligence in his business conduct by not attempting to revoke the decision on 

imposition of sanctions, although such an opportunity was available. Claimant’s actions 

do not comply with the 'wise' and 'well-informed investor' standard, recognised by 

investment tribunals.  
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PART ONE: JURISDICTION 

I. CLAIMANT IS NOT AN INVESTOR UNDER ARTICLE 1(2) OF THE 

EUROASIA BIT 

 

1. For a tribunal to have jurisdiction, a claimant must satisfy a treaty’s definition of 

‘investor’. In the present case, Claimant based his Req.Arb. on Euroasia BIT which in 

Art.1(2) defines investor as a natural person having the nationality of either Contracting 

Party in accordance with its laws. Consequently, Claimant should hold Euroasian 

nationality. 

2. Respondent submits that Tribunal lacks jurisdiction in this dispute as Claimant acquired 

Euroasian nationality unlawfully and remains an Eastasian national (A). In the 

alternative, if Tribunal finds Claimant’s alleged Euroasian nationality, Claimant holds 

dual nationality of both Euroasia and Eastasia, where the Eastasian nationality is 

dominant and effective (B).  

 

A. Claimant does not hold Euroasian nationality 

 

3. Claimant is not a Euroasian national. Citizenship Amendment, which is claimed to be 

a basis for Claimant’s Euroasian nationality1, contravenes international law. This act 

was adopted as a direct consequence of unlawful annexation of Fairyland by Euroasia. 

Hence, it breaches the rule of non-intervention and Tribunal cannot rely on it as a source 

of Claimant’s nationality. Considering that Claimant’s legal basis for satisfying the 

definition of investor under art. 1(2) Euroasia is invalid due to illegality, Tribunal lacks 

jurisdiction.  

4. Regulations of a state granting nationality are presumed to be valid.2 However, this 

presumption may be successfully challenged.3 Domestic legislation regarding the matter 

of nationality must not be inconsistent with international law prevailing over municipal 

regulations.4 Meanwhile, Citizenship Amendment violated one of the crucial rules of 

customary international law. 

                                                           
1 PO2, ¶4. 
2 Dolzer/Schreuer, p.252. 
3 Soufraki, passim. 
4 Oppenheim, p.82,¶21. 
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5. The principle of non-intervention enjoys universal recognition of the international 

community supported by the state practice.5 The rule prohibits a state to intervene, 

directly or indirectly, in the internal or external affairs of any other state.6 It is also 

contained in UN Charter. Although not established expressly, the principle can be 

inferred from Art.2(1) UN Charter. This article reaffirms the broader principle of 

sovereign equality7, whose corollary is the prohibition of intervention.8 Thus, because 

non-intervention is one of the aspects of the principle of sovereign equality, every 

violation of the customary principle of non-intervention is a simultaneous violation of 

Art.2(1) UN Charter. 

6. In Nicaragua, ICJ formulated constitutive elements of a prohibited intervention: 

 

…a prohibited intervention must be one bearing on matters in which each State is 

permitted, by the principle of State sovereignty, to decide freely…Intervention is 

wrongful when it uses, in regard to such choices, methods of coercion, 

particularly force…, either in the direct form of military action or in the indirect 

form of support for subversive activities in another State.9 

 

7. In the present case, adoption of Citizenship Amendment following the referendum was 

indeed a form of indirect intervention in Eastasian internal affairs—the support for 

subversive activities in Eastasia, i.e. referendum on secession, Euroasian military 

intervention in Fairyland and annexation of Fairyland by Euroasia.  

8. Citizenship Amendment was adopted on 1 March 2014, the day of Euroasian military 

intervention on Eastasian territory.10 Claimant was granted Euroasian nationality 

automatically on the basis of Citizenship Amendment on the day of annexation of 

Fairyland by Euroasia.11 Hence, Citizenship Amendment was merely an instrument for 

Euroasia to support its arguable actions regarding territorial changes. It expressly 

conditioned the acquisition on residency in Fairyland12 instead of establishing general 

rules of acquisition of Euroasian nationality. It added clear territorial context to the 

seemingly neutral issue. Consequently, validity of this act can be successfully rebutted. 

                                                           
5 Nicaragua, ¶202. 
6 Id., p.430, ¶129. 
7 Kokott, ¶15. 
8 Id., p.6,¶21; Crawford 2, pp.447-449.  
9 Id., ¶205. 
10 PO2, ¶4; Facts, ¶14. 
11 Ibid. 
12 PO2, ¶4. 
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9. Due to the unacceptable contradiction between Citizenship Amendment and 

international law, Citizenship Amendment is not a valid source of law. Therefore, 

Claimant cannot be considered Euroasian national. 

 

B. In the alternative, Claimant's Eastasian nationality prevails as dominant and 

effective 

 

10. Even if Tribunal finds that Claimant had Euroasian nationality, it still lacks jurisdiction, 

because Claimant holds dual nationality and the Eastasian nationality prevails for the 

purpose of determining jurisdiction.  

11. In most BITs the status of an investor depends on a relevant nationality, therefore 

nationality of an investor determines whether a person is protected under a BIT, and 

consequently, whether or not a tribunal has jurisdiction. Whenever an investor holds 

dual nationality, its effectiveness has to be examined in order to establish tribunal’s 

jurisdiction.13 

12. In case of effective nationality, the Nottebohm14 case is the touchstone for the 

assessment of a genuine link between an individual and a state. ICJ ruled in Nottebohm 

that ‘effectiveness’ should be reflected in a genuine connection of existence, interests 

and sentiments, together with the existence of reciprocal rights and duties.15 Factors 

which can be taken into consideration while assessing this connection are: the habitual 

residence of the individual, his interests, family ties, participation in public life or 

attachment shown by him for a given country.16 Consequently, ICJ in Nottebohm did 

not establish a closed catalogue of conditions for a natural person to be recognised as an 

‘effective national’. Merely, it emphasised that strong factual ties between a person and 

a state are crucial.17  

13. In the case at hand, Claimant meets the Nottebohm conditions in relation to Eastasia. 

First of all, he resides in Eastasia.18 Secondly, Claimant is related to Eastasia via family 

ties: his parents were Eastasian nationals and his grandparents relinquished their 

                                                           
13 Olguín, ¶61; Soufraki, passim. 
14 Nottebohm, passim. 
15 Id., p.23. 
16 Id., p.22. 
17 Ibid., p.22. 
18 Facts, ¶2. 
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Euroasian nationality to become Eastasian nationals.19 Finally, Claimant made his 

investment when he was an Eastasian national.20 

14. Given the abovementioned circumstances, Claimant holds effective nationality of 

Eastasia, which implies lack of Tribunal’s jurisdiction over this case. 

15. Consideration of the facts and legal regulations leads to conclusion that Claimant cannot 

be regarded as an Euroasian national for the purpose of these arbitral proceedings. 

Respondent submits that Claimant’s acquisition of Euroasian nationality was invalid 

and even if Tribunal decides otherwise, Eastasian nationality is still dominant and 

effective, and thus, Euroasia BIT is inapplicable in this case whatsoever. 

 

II. TRIBUNAL LACKS JURISDICTION SINCE CLAIMANT DID NOT COMPLY 

WITH THE PRE-ARBITRAL STEPS AS PROVIDED IN ART. 9 EUROASIA 

BIT 

 

16. Parties disagree as to which BIT applies to the present dispute. Respondent submits that 

due to Claimant's Eastasian nationality, Eastasia BIT should apply. Claimant alleges 

that despite holding Eastasian nationality, this Tribunal should decide the case on the 

basis of Euroasia BIT. Even if Tribunal were to find Euroasia BIT applicable, then it 

lacks jurisdiction due to Claimant’s incompliance with the pre-arbitral steps set out in 

Art. 9 Euroasia BIT. 

17. Article 9 Euroasia BIT introduces a multi-step dispute resolution clause. Pursuant to 

Art.9(1) the first step in resolving an investor-state dispute is amicable consultations. If 

the parties fail to settle the case in the course of amicable consultations, then the dispute 

may be submitted to the competent civil or administrative courts of the host state, as per 

Art.9(2). Only after the dispute has not been resolved by national judicial authorities 

within 24 months period, the dispute may be referred to international arbitration as 

specified in Art.9(3). 

18. In this case, these pre-arbitral steps were mandatory for Claimant (A). Fulfilment of 

obligatory pre-arbitral steps is a precondition to Respondent’s consent to arbitration. 

Therefore, Claimant’s non-compliance with the pre-arbitral requirements constitutes a 

jurisdictional bar on arbitration (B).  

                                                           
19 PO2, ¶4. 
20 Facts, ¶2. 
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A. The pre-arbitral steps are obligatory  

 

19. The nature of pre-arbitral requirements depends on the intention of the contracting 

parties which is expressed in the wording of a given clause. If such provision is 

sufficiently certain, and drafted in clear and mandatory language, it should be 

understood as imposing an obligation on the parties.21 

20. The scheme set out in Art.9 Euroasia BIT provides for mandatory pre-arbitral steps with 

which Claimant had an obligation to comply before referring the dispute to arbitration. 

The obligatory nature of amicable consultations and domestic litigation derives from the 

wording of the relevant clauses (i) and from the structure of Art.9 Euroasia BIT (ii).  

 

i. Wording of Art. 9 Euroasia BIT indicates the mandatory nature of amicable 

consultations and domestic litigation clauses  

 

21. The obligation for parties to enter into amicable consultations transpires from the use of 

the modal verb ‘shall’ in the provision setting out this pre-arbitral step. This word is 

generally imperative and mandatory, that must be given a compulsory meaning, as 

denoting obligation.22 

22. The Ambiente tribunal held that if a negotiation clause provides that any dispute shall 

be, insofar as possible, resolved through amicable consultation, then the language of 

such provision creates a duty for the Parties to enter into consultations.23 

23. In Wintershall and Morris tribunals held that the use of the word ‘shall’ in the treaty 

implied an intention of the parties to these BITs to create a legally binding obligation to 

comply with the pre-arbitral steps.24  

24. Furthermore, domestic litigation provisions are also generally considered as legally 

binding.25 They frequently employ the verb ‘may’ when expressing the action required 

with regard to directing the dispute to domestic litigation. Notwithstanding, tribunal in 

Ambietne further explained that the use of the word ‘may’ does not impact the binding 

nature of the local remedies requirement. Such wording simply indicates that if a party 

                                                           
21 Born/Scekic, pp.237-243; Kayali, p.572. 
22 Black’s Law Dictionary, p.1233. 
23 Ambiente, ¶577. 
24 Wintershall, ¶119; Morris 1, ¶140. 
25 Ambiente, ¶590; Wintershall ¶¶117-127; Morris 1, ¶142. 
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does not want to relinquish claims at the stage of amicable consultations, it ‘may’ 

proceed further and it is under obligation to do so in a manner envisioned in the relevant 

dispute resolution provision.26 Tribunal in Ambiente held that such provisions offer 

 

…the possibility to submit a dispute to the domestic courts of the host State in 

case of the continuing existence of a dispute subsequent to (or for lack of) 

consultations.27 

 

25. In the present case, Article 9(1) Euroasia BIT expressly states that the dispute shall, to 

the extent possible, be settled in amicable consultations. The use of word ‘shall’ reveals 

that the Parties’ intention was to provide the parties with a mandatory requirement to 

engage in amicable consultations in order to resolve the dispute. Moreover, the wording 

of the clause is mutual to the clause in Italy-Argentina BIT (in so far possible) with 

regard to which Ambiente tribunal held that it did create an obligation for the parties.28 

26. Simultaneously, Art.9(2) Euroasia BIT provides that if the dispute cannot be settled 

amicably, it may be submitted to the competent judicial or administrative courts of the 

host state. The required period of local litigation is 24 months, following which referral 

to international arbitration is permitted.  

27. Despite the use of the word ‘may’ in Art.9(2) Euroasia BIT, local litigation is also a 

mandatory step of dispute resolution in the present case. The word ‘may’ ought to be 

understood as equipping the Parties with two options: they may either renounce the 

claim or enter the local litigation stage.  

28. In consequence, the wording of Art. 9 Euroasia BIT reveals the intention envisaged by 

the parties to the BIT to create an operative, mandatory pre-arbitral mechanism that 

Claimant entirely ignored. 

 

ii. Structure of Art. 9 Euroasia BIT reveals its binding nature 

 

29. Apart from the wording, also the structure of the clause determines mandatory nature of 

the dispute resolution provision in Euroasia BIT. If the escalation process is construed 

in an unambiguous manner where the transition from one step to another is formulated 

                                                           
26 Ambiente, ¶591. 
27 Ambiente, ¶591. 
28 Ambiente, ¶577. 
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in a certain and clear way then these provisions should be interpreted as mandatory pre-

arbitral steps.29 

30. Wintershall tribunal expressly stated that if the text of a clause is structured in a manner 

which provides that requirements are interdependent and interlinked, then an obligation 

on investor’s side to comply with these requirements arises.30 Moreover, it stated that 

recourse to arbitration is an event that cannot be insisted upon by investor until the 

“event” previously prescribed has occurred.31 

31. Article 9 Euroasia BIT contains interlinked steps conditioning access to international 

arbitration. Each pre-arbitral step is a prerequisite for moving to the next one, and the 

final nexus of this chain is arbitration. Pursuant to Art.9(1) Euroasia BIT any 

dispute…shall be settled in amicable consultations (…), followed by Art.9(2) Euroasia 

BIT, which, through its wording, requires the first step to be fulfilled before moving on 

to the next: If the dispute cannot be settled amicably, it may be submitted to competent 

authority of the host state. Finally, Art.9(3) provides that where, after 24 months from 

the date of notifying the host state of commencement of proceedings before domestic 

courts, if the dispute had still not been resolved, it may be referred to international 

arbitration. Such construction of each pre-arbitral step as being a consequence of the 

previous one envisages a whole procedure which should occur before the dispute is 

referred to arbitration. Therefore, the structure of Art.9 precludes Claimant from 

initiating arbitration prior to exhausting the procedure described in Art.9 Euroasia 

BIT.32 

32. Since Claimant did not comply with the unambiguous, inter-linked pre-arbitral steps, he 

is not authorised to bring this claim before Tribunal.  

 

B. Compliance with the pre-arbitral steps is a precondition to Respondent’s 

consent to arbitration  

 

33. Respondent conditioned his consent to arbitration on Claimant’s compliance with 

obligatory pre-arbitral steps as set forth in Art. 9 Euroasia BIT. Those pre-arbitral 

requirements constitutes Respondent’s offer to arbitration due to the wording and 

structure that render their mandatory nature. 

                                                           
29 Kayali, p.572; Wintershall, ¶¶117-121. 
30 Wintershall, ¶121. 
31 Wintershall, ¶122. 
32 Wintershall, ¶¶121-122 Kayali, p.573. 
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34. Several tribunals have held that mandatory pre-arbitral steps are preconditions to 

respondent’s consent to arbitration.33 Such preconditions constitute an element of the 

offer to arbitrate and reflect the will of the parties to the BIT.34 At the time of 

commencing arbitration claimant may either accept or decline respondent’s offer to 

arbitration, but has no power to decide whether to comply with the prerequisites to 

respondent’s consent.35 A number of tribunals held that claimants must comply with all 

the prerequisites to the contracting parties’ consent to arbitration prior to initiating 

proceedings.36 

35. ICJ stated in Armed Activities and in Georgia v. Russia that court’s jurisdiction is based 

on the consent of the parties and any conditions to such consent constitute limits to the 

court’s jurisdiction.37 The arbitration agreement is not triggered until claimant complied 

with such prerequisites. If claimant disregards such conditions, a court is not provided 

with authority to hear the case.38 

36. Tribunals in Enron and Murphy further held that the provision that obliges the parties to 

strive to resolve the case in the course of amicable consultation constitutes a 

fundamental requirement that claimants have to comply with39 and that this requirement 

is very much jurisdictional.40  

37. In Murphy case the tribunal concluded that the requirement to engage in amicable 

consultations is not a mere formality that allows parties to submit the case to arbitration. 

Rather, it is an essential mechanism, which impels the parties to make a genuine effort 

and engage in good faith negotiations. The same tribunal stated that in many cases 

parties in very adversarial positions managed to arrive to an amicable solution. 

However, to find out if it [the amicable dispute resolution]is possible, they [the parties] 

must first try it.41  

38. It is established that to fulfil amicable consultations requirements it is sufficient to 

notify the other party of the arisen dispute and will to negotiate.42 However, such 

notification must comply with certain requirements, i.e. it must specify the relevant 

                                                           
33 Wintershall, ¶116; ICS, ¶262; Gas Natural, ¶24; Ambiente, ¶575; Enron, ¶88; Murphy, ¶¶148-149. 
34 Wintershall, ¶116; ICS, ¶262; Gas Natural, ¶24; Ambiente, ¶575; Enron, ¶88; Murphy, ¶¶148-149. 
35 ICS, ¶272. 
36 Gas Natural, ¶24; ICS, ¶247; Ambiente, ¶575, Wintershall, ¶116. 
37 Armed Activities, ¶88; Georgia v. Russia, ¶114. 
38 Born/Scekic, p.243 
39 Murphy, ¶¶148-149. 
40 Enron, ¶88. 
41 Murphy, ¶¶154-155. 
42 Kinsella/Rubins, p.329. 
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treaty from which the dispute arise.43 Tribunals hold a view that the notification of a 

dispute issued by investor has to sufficiently inform a respondent of the breach of the 

relevant treaty.44 In Burlington tribunal held that investor had an obligation to state the 

alleged breach of the given treaty since it gives a state the opportunity to remedy this 

breach and avoid international arbitration under BIT what would not be possible without 

knowledge of an allegation of Treaty breach.45 

39. Moreover, the aim of the requirement to litigate domestically is to give the host state an 

opportunity to redress the problem within its domestic forum instead of an international 

one. Depriving respondent of this opportunity by not complying with this obligation is 

itself sufficient to defeat tribunal’s jurisdiction.46 Tribunal in ICS expressly stated, with 

regard to non-compliance with domestic litigation prerequisite, that it is not empowered 

to disregard these limits on its jurisdiction.47 

40. In the case at hand, the intention of Contracting Parties was to establish in Art.9 

Euroasia BIT a multi-step dispute resolution clause containing three steps, with 

arbitration as the final one. As a result, Respondent’s consent to arbitration is not 

unconditional. The will of Contracting Parties was that Respondent’s consent to 

arbitration depends on prior compliance with pre-arbitration procedures: amicable 

consultation in the first place and litigation in the host state for 24 month period as a 

second stage. Respondent’s consent to arbitration would have been triggered after 

Claimant had fulfilled these two procedures.48  

41. Despite the obligation to enter into consultations, no consultations took place between 

the parties. Claimant notified Respondent about the dispute, informing that in case of 

failure of negotiations he will submit the case to arbitration. Yet, he grounded the notice 

on dispute resolution provision of Eastasia BIT.49 As such, Claimant did not notify 

Respondent of the dispute based on the provisions of Euroasia BIT. Therefore, Claimant 

did not make enough effort to satisfy the amicable consultations requirement, provided 

in Euroasia BIT, since the notice of the dispute sent to Respondent referred to Eastasia 

BIT.50  

                                                           
43 Giorgetti, p.3. 
44 Tulip, ¶83; Murphy, ¶104, Burlington, ¶¶335-336. 
45 Burlington, ¶335-336. 
46 Burlington, ¶315; Morris 1, ¶142. 
47 ICS, ¶262. 
48 Born/Scekic, p.246. 
49 Req.Arb., pp.4-5; PO3, ¶4. 
50 Req.Arb., pp.4-5; PO3, ¶4. 
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42. Moreover, Respondent also conditioned his consent to arbitration on submitting the 

dispute to domestic litigation for a period of 24 months before initiating arbitration. 

Having decided after the failure of amicable consultations to pursue the claim, Claimant 

should have brought the case before Respondent’s courts. However, Claimant did not 

bring a claim before Respondent’s judiciary, which he admits by relying on MFN clause 

to override such a precondition. Thus, Claimant breached the mandatory pre-arbitral 

procedure as provided in Art.9 Euroasia BIT.51 

43. To conclude, as Claimant did not comply with mandatory pre-arbitral steps, Tribunal 

lacks jurisdiction. 

 

III. CLAIMANT CANNOT RELY ON MFN CLAUSE IN ORDER TO IMPORT 

DISPUTE RESOLUTION MECHANISM FROM EASTASIA BIT 

 

44. Claimant failed to fulfil pre-arbitral steps under Euroasia BIT, and cannot invoke MFN 

Clause in Euroasia BIT to replace these steps with different pre-arbitral requirements 

from any other BIT.  

45. Generally MFN clauses allow investors from one country to incorporate more 

favourable standards of substantive protection accorded to investors of another 

country.52 These clauses compare advantages accorded to foreign investors by a host 

state in its territory53 and aim to provide uniform level playing field for all those 

investors irrespective of their nationality.54 However, there is a fundamental difference 

as to how MFN clauses operate in relation to the material benefits and in regard to 

dispute settlement55, as the latter depends ultimately upon parties’ consent.56 

46. In the present case, Euroasia and Oceania consented in Euroasia BIT that an investment 

dispute might be brought before international forum only after negotiations and 

domestic litigation failed to provide resolution within 24 months. Yet, Claimant seeks to 

bypass Oceania state courts, and resort directly to arbitration. In doing so, Claimant 

relies on MFN Clause and is seeking to cherry pick a smoother mechanism in Eastasia 

BIT, which enables arbitration after a 6-month-long period for amicable settlement. 

                                                           
51 Req.Arb., p.3 
52 Caron, p.400. 
53 Acconci, p.381. 
54 Bayindir, ¶386. 
55 Bershader, ¶179. 
56 East Timor ¶29. 
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47. Nevertheless, MFN Clause is insufficient for Claimant to benefit from dispute 

resolution mechanism accorded with Eastasia instead of the one agreed with Euroasia. 

Plain text leaves no tracks indicating the Contracting Parties intended to afford such 

circumvention (A). In such light, reading entirely new dispute resolution clause into 

Euroasia BIT would amount to its judicial re-write and would empty current dispute 

resolution provision of its meaning. It conflicts with the Parties’ intent and good faith 

(B). Finally, MFN Clause only applies to matters in the territory of Oceania, whereas 

arbitration is to be seated beyond it (C). 

 

A. Text of MFN Clause lacks indication that Oceania and Euroasia intended to 

let foreign investor bypass pre-arbitral procedure they accorded 

 

48. Euroasia BIT contains no track of the Contracting Parties’ intention to allow claimants 

to neglect compulsory pre-arbitral requirements that the Contracting Parties themselves 

negotiated and inserted into their BIT. 

49. The contracting parties can allow application of MFN treatment to dispute resolution 

mechanisms but the treaty must show clearly that they actually agreed to do so.57 

International Law Commission pointed that application of MFN provisions to dispute 

settlement may be ensured by explicit language.58 Dispute resolution clauses may 

operate in regard to the subject matter which the two States had in mind when they 

inserted the clause in their treaty.59 

50. Where such indications are missing, one should not presume extensions. Tribunals must 

not interpret a dispute resolution clause as exceeding the intention of the States that 

subscribed to it.60 Instead, Tribunals should pay attention to whether international 

arbitration is be based upon clear and unambiguous agreement of the parties.61 

Normally, MFN clauses would not suffice to replace one dispute resolution mechanism 

with another.62 

51. Investment tribunals applied MFN clause to dispute settlement where they found clear 

indication to do so. National Grid tribunal observed that the UK model investment 

treaty contained an unambiguous provision that MFN treatment shall include dispute 

                                                           
57 MFN Final Report, p.182,¶162. 
58 ILC 67th Session Report, p.19,¶42. 
59 ILC Commentary to Draft Articles on MFN, Art.9. 
60 Phophates in Morocco, pp.23-24. 
61 Bershader, ¶181. 
62 McLachlan/Shore/Weiniger, p.256.  
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resolution clauses.63 More recently, Venezuela tribunal based its decision on a similar 

clause in Barbados-Venezuela BIT explicitly stating that dispute settlement is part of 

MFN standard.64 Ambatielos65, Maffezini66, Gas Natural67, Suez68 and InterAguas69 

tribunals accepted to import third-party dispute resolution clause where MFN clauses 

explained they shall be applied in all matters, which are subject to this Agreement or 

governed by this agreement. 

52. In turn, where BITs provided for no clear track of the Parties’ intent, the tribunals where 

significantly more reluctant to let claimant benefit from more favourable dispute 

resolution provisions. Plama tribunal underlined firmly that unless states have 

expressed their clear consent for MFN clause applicability to dispute resolution clauses, 

as the UK has done in several BITs, one cannot assume that dispute resolution clause 

was left to future replacement by provisions negotiated with third parties and contained 

in separate treaties. Salini70 and ICS71 tribunals also concluded that MFN clause could 

not be applied to procedural matters where clear indication to do so is missing. 

53. In the present case MFN Clause is silent in terms of its extension to entail dispute 

resolution mechanisms. It does not imply that dispute resolution falls within the scope 

of MFN standard; it does not even express that it shall be applied to all matters. Quite to 

the contrary, MFN Clause at hand is limited to the income and activities related to such 

investments and to such other investment matters. The exact same wording was 

underlined to leave dispute resolution beyond the scope of MFN treatment in dissenting 

opinion to Ambiente award.72 In his dissent Santiago Torres Bernandez observed the 

wording under scrutiny focused on day-to-day normal conduct far removed from the 

resolution of investment disputes. 

54. The above concludes that in the present case, Euroasia BIT does not let Claimant 

choose at will to bypass pre-arbitral steps. To the contrary, Claimant’s conformity with 

these steps is a necessary element limiting international arbitral jurisdiction. 

 

                                                           
63 National Grid, ¶85. 
64 Venezuela, ¶100. 
65 Ambatielos, p.107. 
66 Maffezini, ¶¶38,49. 
67 Gas Natural, ¶26. 
68 InterAguas, ¶55. 
69 AWG, ¶55. 
70 Salini, ¶¶117-119. 
71 ICS, ¶278. 
72 AmbienteUfficio dissent, ¶473. 
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B. Import of a whole new dispute resolution mechanism would establish arbitral 

jurisdiction in the absence of Oceania consent 

 

55. If Tribunal were to replace Euroasian pre-arbitral steps with the ones from Eastasia BIT, 

Claimant could effectively resort to international arbitration contrary to treaty 

provisions agreed between Oceania and Euroasia. Arbitral jurisdiction over Oceania 

would be thus exercised without Oceania’s actual consent, depriving pre-arbitral steps 

that it had negotiated with Euroasia of any effect. 

56. It is a general principle of international law that international tribunals can exercise 

jurisdiction over a State only with its consent, which must be certain.73 This principle is 

a corollary to the sovereignty and independence of the State.74 Any restriction to this 

independence cannot be judicially presumed75 and jurisdiction of an international 

tribunal or court over a state cannot be extended by interpretation.76 After all, the duty of 

the Tribunal is to discover and not to create meaning.77 Thus, for MFN provision to act 

independently as a substitute for the originally accorded dispute resolution clause, it 

must be a manifestation of consent.78 In its absence, a new forum cannot be prorogated.  

57. Secondly, applicability of MFN clause to jurisdictional matters should not be derived 

from an extensive focus on the object and purpose of BITs. Emphasis being put on the 

importance of access to a neutral forum by investors operating abroad is insufficient to 

conclude that the contracting states in fact intended to cover dispute settlement by MFN 

clause.79 These arguments are too general to offer any guidance in terms of whether the 

parties consented to modify dispute resolution mechanism or not.80 Treaty interpretation 

based on abstract policy considerations is likely to undermine or even deny the parties’ 

intentions.81 What needs to be analysed is not an abstract notion of investment 

protection but the actual intention of the contracting States.82 

58. Thirdly, treaties must be interpreted in the light of the principle of effectiveness of all 

their provisions.83 This principle ensures that all provisions of a treaty be given meaning 

                                                           
73 Djibouti v. France, ¶93; Congo v. Rwanda, ¶64. 
74 Wintershall, ¶160(3). 
75 Monetary Gold, p.32; Lotus, pp.18-19. 
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77 Renta 4, ¶93. 
78 ICS, ¶278. 
79 Plama, ¶193. 
80 Bershader, ¶197. 
81 Sinclair, p.130.  
82 Telenor, ¶95. 
83 Fitzmaurice/Elias/Merkouris, p.155. 
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and effect, and that none be left without effect.84 Following this principle, tribunals 

cannot choose such an interpretation of MFN clauses that would make dispute 

resolution provisions ineffective. 

59. In the present case, MFN Clause fails to provide for manifestation of consent. Taking 

this into account, reading the Eastasian dispute resolution scheme into Euroasia BIT 

would amount to its re-writing by means of adjudication instead of bilateral consent. 

This Tribunal would be creating and not discovering the meaning even if supported by 

some abstract policy analyses. 

60. Additionally, dispute resolution provision in Euroasia BIT would be deprived of any 

effect if Claimant were allowed to bypass it. Oceania and Euroasia would have had no 

reason to provide for dispute resolution mechanism if any Oceanian or Euroasian 

investor could disregard it relying on MFN Clause. It would undermine rationality of 

the Parties, thus violating good-faith treaty interpretation. 

61. To conclude, the extension of MFN Clause to dispute settlement distorts the consent of 

the Parties and violates principle of treaty interpretation in good faith. 

 

C. MFN Clause is limited to Oceania territory only and cannot be applied to 

international arbitration located in another country 

 

62. Claimant’s request to modify dispute resolution mechanism is precluded by explicit 

territorial limitation contained in MFN Clause itself. Art. 3(1) Euroasia BIT states that 

Oceania and Euroasia shall grant MFN treatment only within its own territory, whereas 

the ongoing arbitration is located in Silverige, outside of Oceania territory.  

63. Territorial constraints are considered typical bars to MFN clause applicability.85 

Tribunals in cases where such territorial limitations were present held that host States’ 

obligation to afford investors MFN treatment extends no further than to matters 

occurring in its own territory. ICS tribunal concluded that given such restriction, and 

assuming MFN clause applies to dispute resolution at all, this translates to foreign 

investors being entitled to MFN treatment only in terms of domestic dispute 

resolution.86 Daimler panel considered this to be logical corollary that international 

arbitration outside the host territory falls beyond MFN clause if such territorial 
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85 Caron, p.409; Acconci, p.370. 
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constraint inserted.87 It then added that extra-territorial dispute resolution is ill-fitted to 

the term treatment in its territory.88 Similarly, Wintershall tribunal observed that 

investment related activities refer generally to activities in the territory of the host state 

rather than to international arbitration.89 

64. Moreover, investors and host states when starting a dispute, enter into a relationship of 

procedural equality of arms. This principle of procedural equality would be severely 

undermined if one disputing party could receive MFN treatment from another, 

particularly in regard to dispute resolution rules, which by their very nature are 

addressed to international tribunal.90 

65. In the present case, Euroasia BIT not only constraints MFN treatment to its territory, but 

also contains such limitation in regard to expropriation in Art. 4, compensation for 

losses in Art. 5, and future investments in Art. 11. This confirms applicability of the 

abovementioned awards denying MFN standard to encompass dispute settlement. This 

also shows a link between MFN Clause and provisions establishing substantive 

standards, which further supports the view that the Parties had no intention to allow the 

import of dispute resolution provisions from third-party treaties. Thus, Tribunal can 

deem Claimant entitled at best to claim most favourable treatment only in state courts of 

Oceania. Nevertheless, he cannot claim most favourable treatment as regards access to 

non-territorial international arbitration by seeking to circumvent entire judicative system 

of the host State. 

66. To conclude, Claimant is prohibited from circumventing pre-arbitral requirements as 

provided for in Art. 9 Euroasia BIT and benefit instead from smoother access to 

international arbitration established in Art. 8 Eastasia BIT. MFN Clause fails to provide 

its readers with unequivocal indications, or any whatsoever, which could imply the 

Parties intended to let foreign investors modify at will pre-arbitral schemes. Since no 

such intention can be evidenced, extending MFN Clause applicability to jurisdictional 

matters would amount to judicial activism that violates international law principle of 

consent to arbitration and treaty interpretation in good faith. 
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IV. CLAIMANT’S INVESTMENT IS UNPROTECTED SINCE IT HAS BEEN 

MADE ILLEGALLY 

 

67. Respondent asserts that Claimant’s investment comprises solely the purchase of shares. 

In this case his claim is unsubstantiated, since no expropriation occurred. However, if 

Tribunal were to contend to Claimant’s submission of the investment comprising shares 

and Rocket Bombs’ contractual rights, then Tribunal must reject Claimant’s claim on 

the ground of incompliance with the clean hands doctrine. 

68. The circumstances in which Claimant has made the investment suffice for Tribunal to 

find the investment illegal for the purpose of the present arbitral proceedings (A). The 

illegal investment is unprotected under Eastasia BIT applicable in the present case, 

which leaves Claimant’s claims beyond Tribunal’s jurisdiction (B). Alternatively, even 

if Tribunal were to apply Euroasia BIT, the illegal character of Claimant’s investment 

makes his claims inadmissible (C). 

  

A. Claimant’s investment was made illegally  

 

69. Two conditions must be satisfied to consider an investment illegal in investment 

arbitration proceedings. Firstly, illegality must relate to the making of an investment (i). 

Secondly, illegality must be proven to a requisite standard of proof (ii).  

 

i. The suspected illegality relates to Claimant’s making of the investment 

 

70. Illegality impacts Tribunals' jurisdiction as regards the making or obtaining of an 

investment.91 The issue of illegality in this case relates to circumstances in which 

Claimant obtained Environmental Licence for Rocket Bombs.92 It is because Claimant's 

allegation that Respondent expropriated Claimant’s investment implies that he asserts 

his investment comprised not only shares in Rocket Bombs, but also Environmental 

Licence issued on 23 July 1998.93 According to such broad interpretation of Claimant’s 

investment, Environmental Licence constitutes its inseparable element. 
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71. The circumstances of obtaining Environmental License raise suspicions as Claimant met 

with President of NEA in private to have necessary decision-making fastened94 and as 

President of NEA has been convicted of accepting bribes afterwards.95 Moreover, 

Claimant himself is facing criminal charges before Respondent’s courts for offering a 

bribe to President of NEA.96  

72. Since the shadow of illegality touches the very heart of Claimant’s Environmental 

Licence and, simultaneously, the making of Claimant’s investment, Tribunal should 

find the entire investment blemished by illegality for the purpose of this case.  

 

ii. Illegality has been proven to a requisite standard of proof 

 

73. Illegality of the making of Claimant’s investment is sufficiently proven. Respondent 

submits that proof of illegality should be assessed in view of the most common standard 

of proof in international arbitration, which is the balance of probabilities.97  

74. The balance of probabilities standard is less severe than criminal law standards of 

proof98. It is thus more accurate for proving bribery allegations, such as the ones 

charging Claimant, since bribery is an act usually committed behind closed doors. 

Authorities point that too high a threshold for proving corruption could be exploited by 

dishonest parties to avoid punishment.99  

75. The circumstances of the present case reveal a very high probability that Claimant’s 

investment was illegal. The events which evolved around Claimant’s obtaining of 

Environmental Licence strongly suggest that Claimant bribed President of NEA.  

76. Firstly, Claimant’s Environmental Licence was issued unjustifiably. At the time when 

Claimant obtained the license Rocket Bombs’ production line did not comply with the 

necessary prerequisites for granting of such permission.100 In fact, the production line 

was in continuous contravention of Respondent’s environmental law requirements for 

another 15 years after the license had been granted.  

77. Secondly, Claimant’s receipt of Environmental Licence deviated significantly from the 

standard procedure. Several conditions should have been fulfilled before a license could 

be granted: providing evidence by the arms producer that the production line satisfied 

                                                           
94 Facts, ¶6. 
95 Facts, ¶19. 
96 Facts, ¶19. 
97 Kvhalei, p.69; Born, p.2183. 
98 Hwang/Lim, ¶38. 
99 Ibid., ¶¶36-37. 
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environmental restrictions, followed by a verification of the evidence by an officer of 

the NEA.101 Despite the complex and lengthy administrative path, Claimant, without 

satisfying the aforementioned conditions, obtained the license. The entire process took 

place in an extremely expedited fashion, in less than a month from a private meeting 

Claimant and President of NEA had in July 1998.102  

78. Thirdly, both President of NEA who granted Environmental Licence and Claimant, who 

was the grantee of the license, are currently involved in criminal proceedings before 

Respondent’s courts. President of NEA has been convicted of accepting bribes.103 

Claimant is currently facing charges of offering a bribe in exchange of accelerating the 

issuance of Environmental Licence in 1998.104 Further, President of NEA himself has 

undertaken to testify against Claimant.105 

79. Thus, Claimant received the factually unsubstantiated Environmental Licence in 

contravention to the regular administrative process and from a person who has later 

been confirmed to be guilty of accepting bribes. These three groups of facts sway the 

balance of probabilities in favour of considering Claimant’s investment to have been 

illegally made. Therefore, Tribunal is entitled to find Claimant’s investment illegal. 

 

B. Illegality of Claimant’s investment deprives Tribunal of jurisdiction under 

Eastasia BIT 

 

80. The definition of investment formulated in Art.1(1) of Eastasia BIT contains a legality 

requirement which conditions the existence of an investment on its accordance with the 

laws and regulations of the host state.106 Including this requirement in the definition of 

investment means that the Parties’ to the BIT conditioned their consent to arbitrate on 

the lawfulness of the investment.107 Therefore, if an investment is illegal, Tribunal lacks 

jurisdiction. 

81. Claimant in the present case has made an illegal investment, as has been argued above. 

The legality requirement from Art. 1(1) Eastasia BIT has not been satisfied, disallowing 

protection for Claimant’s investment under the Eastasia BIT. In effect, Tribunal lacks 

jurisdiction over this case.  

                                                           
101 PO2, ¶1; PO3 ¶1. 
102 Facts, ¶6; PO2, ¶1. 
103 Facts, ¶¶18-19. 
104 Facts, ¶19. 
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106 Art.1(1) Eastasia BIT. 
107 Incesya; Saba Fakes; Desert Line; Schill, p.289. 
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C. Alternatively, the claim is inadmissible under Euroasia BIT since the 

investment contravenes the implicit legality requirement 

 

82. Tribunals have held that absent express language in a treaty, an implicit legality 

requirement operates to condition the admissibility of a claim.108 The legality 

requirement in such case pertains to admissibility, rather than jurisdiction, because it no 

longer relates to the basis of respondent’s consent to arbitration.109  

83. The tribunal in Plama considered a situation in which a BIT did not contain an explicit 

legality requirement. It stated that the lack of an explicit legality requirement does not 

imply that the BIT protects investments which are contrary to international or domestic 

law. 110 The tribunal underlined that an admissible claim ought to comply with the law 

applicable to the disputes arising under the BIT (i), and with the purpose of the BIT (ii). 

  

i. The claim does not comply with the law applicable to this dispute under art. 

9(7) Euroasia BIT 

 

84. Art.9(7) Euroasia BIT states that disputes under this treaty will be resolved in 

accordance with the applicable principles of international law.111 Therefore, as in Plama 

and Incesya, the international law principle of the prohibition for anybody to benefit 

from their own wrongdoing applies.112 This prohibition is understood as excluding the 

investor from benefit from any investment effectuated by means of one or several illegal 

acts.113  

85. In the present case Claimant, by requesting Tribunal to find his investment expropriated 

and Respondent liable to pay compensation, attempts to benefit from an investment, 

which he has made by means of an illegal act.114  

86. Claimant impliedly grounds his request on including in the definition of investment 

Environmental Licence. Such a conclusion stems from his argumentation, because 

otherwise, considering the very low value of Rocket Bombs’ shares at time of purchase 
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and their low value at time of filing Req.Arb., no claims for expropriation would be 

possible. Claimant obtained Environmental Licence in a consciously illegitimate 

manner, as has been explained in point A. above. The very same license was a key 

element which allowed him to incur profits from his investment. One of the sources of 

Claimant’s investment is therefore an illegal act.  

87. In effect, admitting Claimant’s claim would contravene the international law principle 

that from a dishonourable cause an action does not arise, since Claimant founds his 

claim on illegal conduct. The case is therefore inadmissible for the reason that principles 

of international law, in accordance with which this dispute should be resolved under art. 

9(7) Euroasia BIT, preclude actions being grounded on Claimant’s wrongdoing.  

 

ii. The claim does not comply with the purpose of Euroasia BIT 

 

88. Euroasia BIT ought to be interpreted in accordance with Art.31 VCLT:  

 

…in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose. 115 

 

89. The purpose of Euroasia BIT is revealed in its Preamble, where one of the motifs states 

that the aims of this treaty should be achieved in a manner consistent with the 

protection of (…) the environment. Therefore, the provisions of the Treaty should be 

interpreted in light of the aim of protecting the environment. In consequence, this 

Tribunal should not consider substantively protecting investment which from its origins 

manifestly disregards environmental laws of Respondent.  

90. Claimant requested Environmental Licence when the production line at Rocket Bombs 

did not satisfy the conditions set out in the Environment Act.116 Despite the company’s 

prosperity, Claimant for 15 years disregarded environmental requirements which 

businesses from this sector were obliged to comply with under Respondent’s laws. 15 

years is an unacceptably long period for a prosperous company to adjust its activities to 

a manner consistent with the protection of the environment. 

91. Consequently, Claimant disregarded bringing his investment into compliance with 

Respondent’s environmental regulations. His investment is an example of inconsistency 

with protection of the environment. Contracting Parties expressed their intention that 

                                                           
115 PO2, ¶8. 
116 Facts, ¶4. 



25 
 

mutual protection of investments should be conducted in compliance with 

environmental protection. Therefore, Tribunal should not admit a case in which 

Claimant would receive protection of an investment which manifestly disregarded 

protection of environment, as this would run against the aim of Euroasia BIT. 

 

PART TWO: MERITS 

V. RESPONDENT DID NOT EXPROPRIATE CLAIMANT’S INVESTMENT  

 

92. Respondent’s actions fall within the scope of its general regulatory powers and did not 

contravene any provision of Euroasia BIT, in particular the prohibition of illegal 

expropriation. 

93. Respondent as a member of UN and pursuant to Art. 10 Euroasia BIT was obliged to 

protect the general well-being of international community. Consequently, Respondent 

issued Executive Order in response to a military invasion and annexation of Fairyland 

by Euroasia which threatened sovereignty and territorial integrity of Eastasia, as well as 

international peace and security. 

94. Therefore, Respondent did not breach its obligations under Art. 4(1) Euroasia BIT. 

Measures adopted by Respondent are non-compensable as they fall within the scope of 

its own regulatory powers and cannot be considered expropriatory (A). In any event, 

even if Tribunal finds that Executive Order falls outside of Respondent’s regulatory 

powers, Respondent’s actions did not amount to indirect expropriation (B). 

 

A. Respondent’s measures fall within the general regulatory powers and thus 

are non-compensable 

 

95. Respondent exercised its general regulatory power by adopting Executive Order to 

ensure international peace and security.  

96. Every state enjoys a margin of appreciation within the scope of its regulatory policy to 

protect the public interest.117 It is one of the most basic prerogatives of modern states.118 

According to the tribunal in Lemire, a state possesses inherent rights to regulate its 
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affairs and adopt laws in order to protect the common good of its people, as defined by 

its parliament and government.119 

97. Furthermore, states' competence to enact general regulations in the exercise of their 

police power has been recognized inter alia by tribunals in Saluka, Methanex and 

Morris cases. According to these tribunals, it is a principle of customary international 

law that compensation is not required where economic injury results from a bona fide 

regulation within the police powers of a state.120 Moreover, the aims of states’ actions 

have to be proportionate to the deprivation of economic rights and non-

discriminatory.121 

98. In this case, Respondent adopted Executive Order for the public purpose (i). Moreover, 

the measure is proportionate (ii) non-discriminatory (iii). 

 

i. Respondent adopted Executive Order for the public benefit 

 

99. Respondent passed Executive Order to maintain international peace and security and to 

protect its citizens, what constitutes a legitimate public purpose. 

100. States' power to adopt measures for social or general welfare has been recognized by 

various tribunals who have unanimously approved that a state is not liable for bona fide 

regulations.122 Governments, in their exercise of regulatory or sovereign power, 

frequently change their laws and regulations in response to changing economic 

circumstances and due to political, economic or social considerations. These changes 

may impact the profitability of certain activities.123 Methanex tribunal held that state’s 

measures do not constitute expropriation, when they are undertaken for the public 

purpose, even if they affect a foreigner.124 

101. Article 10 Euroasia BIT states that nothing can preclude Respondent from taking 

measures to fulfil its obligations with respect to the maintenance of international peace 

or security. Moreover, the adoption of Executive Order was a legitimate exercise of 
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Respondent’s President powers on the basis of the International Emergency Economic 

Powers Act.125  

102. In the case at bar, Respondent introduced sanctions against investors from Euroasia as 

part of an international response to condemn an illegal annexation of Fairyland by 

Euroasia. Due to Euroasia’s actions, Eastasia’s territorial integrity has been abused. 

Consequently, international peace and security has been threatened. Moreover, the use 

of force by Euroasia in Fairyland was recognized by many countries as unlawful and 

against the principles of public international law.126 Further, the annexation of Fairyland 

and the use of force in Eastasia continue to undermine democratic processes and 

institutions of one of the UN countries and as such threaten its peace, security, stability, 

sovereignty and territorial integrity.  

103. Hence, an unusual and extraordinary threat to the national security and foreign policy of 

Oceania arose. Respondent had a duty to condemn these unlawful actions and fulfil its 

obligation with respect to the maintenance of international peace and security, by 

applying at least the mildest available measure: economic sanctions against Euroasia.  

104. Since Respondent adopted its measures in order to protect international peace and 

security of the international community and its citizens, these measures fall within the 

scope of general regulatory powers of a state, which cannot be rendered expropriatory. 

Respondent was convinced that its policy will be effective in limiting Euroasia’s 

aggressive policy. On the other hand, Claimant did not offer any evidence that the 

measures adopted by Respondent will not achieve their goal.  

105. Thus, Executive Order sought to maintain international peace and security. It comprises 

solely regulatory measures of general application, enacted by Respondent in furtherance 

of bona fide public purposes. 

 

ii. Respondent’s measures were proportionate to the pursued aim  

 

106. The concept of proportionality seeks to identify the relationship between the alleged 

infringing measure and the proposed benefit or effect it seeks to provide to the general 

public.127 It requires balancing the effects of a measure against its object and purpose.128 

Since states enjoy a broad margin of appreciation with respect to regulatory policy, the 
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burden of proof to demonstrate the arbitrariness or irrationality of such measures taken 

lies on Claimant.129 The test for the proportionality of the adopted measures is two-

folded: there must be a rational policy and the measure in question must be 

reasonable.130 According to AES tribunal, a rational policy shall address a matter of 

public interest and be proximate to the aim pursued.131 

107. Further, in response to international threat, economic sanctions are considered as the 

most suitable and efficient instruments in international relations.132 As it was described 

by Wolff von Amerongen they resemble a tiger without teeth or claws, a tiger unable to 

do more than growl a little.133 Moreover, economic sanction are deemed to be 

proportional response to any present act of aggression since they do not place a 

disproportionate burden on the civilian population.134 Further, these sanctions are not 

precluded by the UN Charter and thus they can be applied regardless of any resolution 

provided by the UN Security Council. 

108. Here, the economic sanctions adopted against Euroasia by Oceania were a proportionate 

answer to the problems that arose due to annexation of Fairyland. Moreover, similar 

sanctions to the ones imposed by Executive Order were also issued by other countries 

which were against the annexation.135 

109. Executive Order aimed at changing Euroasia’s aggressive foreign policy by targeting 

essential economic activities related to this country in Oceania. By imposing a 

considerable economic burden on Euroasia, Oceania attempted to discourage this 

country from escalating hostilities. Sanctions provided by Executive Order are directed 

against persons operating in financial services, energy, metals and mining, engineering 

defence (in particular arms production services), and related industries.136 Consequently 

Executive Order concerned economic sectors that are essential to carry out armed 

operations. Respondent's action were entirely focused on preventing the threat 

connected with the annexation of Fairyland to Euroasia. In order to avoid an armed 

conflict at an international level, Respondent had to impose sanctions to prevent the 

threat to public order and security interests posed by Euroasia.137  
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110. Thus, the measures taken by Respondent were proportional to the objective it sought to 

achieve. 

 

iii. Measures undertaken by Respondent were non-discriminatory 

 

111. The adopted measures affected Claimant as much as other market participants. 

Executive Order was not selective and was intended to regulate various industries.  

112. To determine whether a particular regulation is intended to expropriate an investor it 

must be established whether it applies only to alien property.138 Lack of evidence for 

such intent excludes expropriation.139  

113. The measures adopted by Respondent did not aim to protect the local entities. Foreign 

investors as well as local companies were treated equally in light of Executive Order. 

Unlike in Eureko, Respondent was not trying to expel foreign elements from its 

territory.140 Hence, there is no evidence that Respondent acted with discriminatory 

intent.141 

114. Claimant cannot ground his reasoning on the basis of imposing sanctions only on him as 

a representative of arms industry since Executive Order also affected other sectors.142 

Similarly, Amoco tribunal found it difficult, in absence of any other evidence, to draw 

the conclusion that the expropriation was discriminatory only from the fact that another 

entity in the same economic branch was not expropriated.143. Consequently, Claimant 

cannot argue that Executive Order was issued only against him. Executive Order has 

uniform application to investors who indirectly contributed to Euroasia’s military 

bravado. Only Claimant has a finger in the pie of the Euroasian military activity. As 

such, Executive Order neither favoured domestic investors, nor disfavoured Claimant.  

115. Hence, the measures adopted by Respondent were non-discriminatory. 

 

B. Respondent’s measures do not constitute indirect expropriation of 

Claimant’s investment 
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116. Even if Executive Order was not a regulatory measure, Claimants’ allegations of 

indirect expropriation ring hollow.  

117. Firstly, Claimant investment is limited only to shares in Rocket Bombs and cannot 

comprise Rocket Bombs’ contractual rights (i). Secondly, even if Tribunal finds that 

Claimant’s investment comprises also Rocket Bombs’ rights, Respondent’s measures 

did not substantially deprive Claimant of enjoyment of his investment (ii). Finally, 

Respondent’s reasonable actions did not violate Claimant’s alleged legitimate 

expectations (iii). 

 

i. Claimant’s investment is limited to shares in Rocket Bombs which he still 

owes 

 

118. Claimant’s investment comprises only shares in Rocket Bombs. As such, the effects of 

Executive Order on Rocket Bombs’ contractual rights is irrelevant.144 Claimant has no 

claims with respect to Rocket Bombs' rights deriving from contracts with arms suppliers 

and Environmental Licence.  

119. Under customary international law, protection against expropriation extends to both 

tangible and intangible assets.145 Protection against expropriation of intangible assets 

depends on the scope of a definition of the term “investment” under a relevant BIT.146 

120. Here, with respect to shareholders, Art. 1 Euroasia BIT provides definition of 

investment which explicitly covers: (b) shares of companies or any other form of 

participation in a company. Therefore, investor as a shareholder is entitled to pursue its 

claims with respect to its shares. However, investor's rights deriving from the Euroasia 

BIT do not extend to rights of the company whose shares it holds. Contracts or licences 

possessed by a local company acquired by an investor do not constitute foreign 

investment. Only local companies are entitled to pursue claims with respect to them. 

Consequently, foreign investors cannot bring claims connected with the injury suffered 

by the company. 

121. Moreover, according to the ICJ it is a principle of international law that shareholders 

cannot request protection of the rights of the company.147 This principle is also widely 
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recognized in doctrine, and as such shareholders’ claims in relation to damages suffered 

by the company are inadmissible under international law.148 

122. In addition, these claims are also inadmissible under the ICSID Convention, which 

comprises international principles. It provides for the protection of foreign shareholders 

against measures affecting local companies, but only through the Art. 25(2)(b), which 

provides a mechanism that allows locally incorporated but foreign controlled companies 

to have access to ICSID. However, according to the ICSID Commentary this provision 

does not imply to give access to dispute settlement directly to the shareholders.149 

123. In the case at hand, sanctions introduced by Executive Order were addressed to persons 

engaged in certain sectors of the Euroasian economy, including those producing arms 

for Euroasia.150 In fact, Respondent’s measures affected both Claimant shares and 

Rocket Bombs rights.151  

124. Claimant is the sole owner of shares in Rocket Bombs, which pursuant to Euroasia BIT 

are Claimant’s investment.152 However, nothing in Euroasia BIT and international law 

entitles Claimant to claim compensation with respect to the injury suffered by the 

Rocket Bombs. Claimant cannot have its bread buttered on both sides. As the ICJ in 

Barcelona Traction stated: although two separate entities may have suffered from the 

same wrong, it is only one entity whose rights have been infringed.153 Thus, only Rocket 

Bombs is entitled to pursue claims with respect to the contracts and Environmental 

Licence, not Claimant.  

125. Consequently, Claimant's investment is confined to its shares in Rocket Bombs and 

therefore Claimant is only entitled to seek protection with respect to their possession 

and value. 

 

ii. In any event, Claimant’s investment was not subject to substantial 

deprivation 

 

126. Even if Tribunal finds that Claimant’s investment includes Rocket Bombs' rights, the 

fundamental rights of ownership were not substantially deprived. 
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127. If a party maintains control over an investment, there must be substantial or total 

deprivation of the investment to qualify as an expropriation.154A mere negative impact 

is not sufficient. The interference must be sufficiently restrictive to support a conclusion 

that the property has been ‘taken’ from the owner so as to render the rights remaining 

with the investor almost valueless.155 Simultaneously, existence of restrictions and 

regulations applicable to an investment does not necessarily constitute a taking.156 The 

primary consideration is how much value remains after the expropriation, not how much 

was taken. Archer Daniels, LG&E, CMS, and Encana tribunals confirmed that if 

‘sufficiently positive’ value remains, there is no expropriation.157 

128. Furthermore, the tribunal in Pope&Talbot laid out six criteria regarding control of the 

investment, that weigh against a finding of indirect expropriation: (i) the investor is in 

control of the investment, (ii) the government does not manage the day-to-day 

operations of the company, (iii) no officers or employees of the company are under 

arrest, (iv) payment of dividends has not been interfered with, (v) directors and 

managers of the company are appointed by the company, and (vi) the investor has full 

ownership and control of the investment.158 These criteria have been subsequently 

applied by other arbitral tribunals.159 

129. In addition, Lauder v. Czech Republic tribunal found that even assuming that a given 

measure has the effect of substantial deprivation, such measure does not amount to 

expropriation when the host state does not benefit from this action.160 

130. Claimant alleges indirect expropriation simply because its investment had turned 

unprofitable. Nevertheless, investments remain to be business risks undertaken by the 

investor and states are not ‘insurers of the investment’s profitability’. While it is 

unfortunate that Claimant is dissatisfied with results of its investment, it may not impute 

Respondent responsibility for expropriation. If states were held liable for expropriation 

every single time a regulation had adverse impact, any governance could be deemed 

expropriatory. 

131. Contrary to Claimant’s allegations, the measure taken by Respondent did not deprive 

him of his right to use his investment nor interfere with his ownership. Claimant rights 
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remain intact, as he is still the owner of shares.161 Furthermore, Claimant maintains 

exclusive control over all relevant aspects of its investment. Claimant remains in control 

of the day-to-day operations of the company, and continues to make decisions regarding 

production of weapons. No officers or employees of Rocket Bombs have been detained 

by virtue of Executive Order. Further, Respondent has not appointed any directors or 

managers to the company and has not affected the payment of dividends. Lastly, Rocket 

Bombs still enjoys the economic benefits of Environmental Licence.162 Moreover, 

Respondent did not derive any benefit from the measures taken, and as such met the 

standard formulated in Lauder v. Czech case, where expropriation was denied. 

132. In conclusion, the fact that Claimant retains control over his investment precludes a 

finding of indirect expropriation, since there was no substantial or total deprivation. 

 

iii. Respondent did not frustrate Claimant’s legitimate expectations 

 

133. Executive Order does not interfere with Claimant’s legitimate expectations. 

Furthermore, since there was no promise made to Claimant by a governmental official, 

that Respondent’s legal framework would be preserved in an unchanged form, there was 

no basis for any legitimate expectation on the part of Claimant. 

134. Investor’s legitimate expectations of how the state would treat the investment are 

recognized as a considerable factor in defining expropriation.163 Such expectations 

should be based only on the host state’s explicit or implicit representations at the time of 

entry of the investment.164 Legitimate expectations may not simply be founded on the 

pre-existing legal framework.165 Consequently, a representation should be specifically 

made to the investor166 since legislation containing general statements can change.167 

Hence, legitimacy of expectations cannot permit investors to require a 'regulatory 

freeze' in law applied to economic activities.168 Absent a specific promise by the host 

state, a claim of stability of the legal framework cannot be justified.169 
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135. Furthermore, not all expectations of an investor are legitimate. The requirement of 

transparency and investor’s legitimate expectations must be assessed through the lenses 

of the proportionality principle.170 An investor may not prevent the host state from 

exercising its right to regulate.171 

136. There are three types of state action that gives rise to legitimate expectations.172 First, 

the state can create contractual arrangements with the investor.173 Second, state officials 

can make informal representations in order to induce the investor to invest in the host 

country.174 Third, the existing regulatory framework may be considered a basis for 

legitimate expectations.175 

137. In the case at hand, none of the commitments invoked by Claimant could qualify as an 

acquired right or constitute legitimate expectations. 

138. Firstly, Claimant may argue that Respondent made a representation through 

Environmental Licence. However, even if Environmental Licence contained a warranty 

for the arms production within Oceania, the warranty was not given to Claimant but to 

Rocket Bombs. Claimant is not a party to this contractual obligations. Like in 

Parkerings case, Rocket Bombs, not Claimant, should seek redress before national 

authorities, as such expectations were not necessarily protected by international law.176 

In fact, according to Respondent’s laws Executive Order may be subject to 

reconsideration proceedings before the President of Oceania.177 

139. Secondly, there were no informal representations by Respondent. Unlike Feldman or 

Metalclad, where the authorities made definite, unambiguous, and repeated178 

representations in order to induce claimant into investing, Environment Act imposed 

very strict restrictions in order to commence the arms production in Oceania, like 

obtaining Environmental Licence and adjusting the production line.179 Further, Claimant 

failed to gain subsidy from the Ministry of Environment of Oceania for the purchase of 

the environmental-friendly technology, since Environment Act provided very 

demanding threshold.180  
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140. Thirdly, Claimant acted in unreasonable manner. Claimant should have expected the 

adoption of Executive Order as it was considered in wide media coverage in Oceania 

before this regulation was actually published and entered into force.181 However, despite 

knowledge on the preparation of Executive Order, Claimant still chose to renew his 

contract with the Minister Defenceless.182 Consequently, Respondent did not make any 

statements to induce Claimant to invest in Rocket Bombs. 

141. Furthermore, Euroasia has long advocated for the self-determination of the inhabitants 

of Fairyland.183 The UN Security Council has discussed the situation in Fairyland, but it 

has not been able to agree on any Resolution with respect to its status.184 Respondent as 

a member of UN was obliged to observe the basic aims of the UN Charter.185 As such 

Respondent adopted measures which are not an unusual and completely unexpected 

type of regulatory action. Instead, they are a result of previous discussions within 

international community and Oceania’s society about a problem affecting them. Indeed, 

before Executive Order, the President of Oceania was competent to introduce Executive 

Order on the basis of the International Emergency Economic Powers Act.186 

Consequently, Claimant should have been aware that there was a concern within 

Oceania’s society and international community, which was transparently deliberated 

over on proper institutional forums of Respondent.  

142. Therefore, Respondent did not betray Claimant’s legitimate expectations and did not 

expropriate Claimant’s investment. 

 

VI. RESPONDENT IS EXEMPTED FROM AN OBLIGATION TO PAY 

COMPENSATION AS CLAIMANT SIGNIFICANTLY CONTRIBUTED TO 

THE DAMAGE SUFFERED  

 

143. Should Tribunal find Respondent primarily responsible for the alleged violations of the 

BIT, Respondent submits that Claimant contributed to the damage he allegedly suffered.  
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144. Reduction of compensation due to contribution is a principle of customary international 

law.187 It allows a fair calculation of awarded compensation, when the scope of 

purported damage does not originate solely from the actions of the injuring party. 

Therefore, when a party cannot be exonerated from liability, it may still invoke 

contributory negligence as a relief from disproportionate reparation. The contributory 

action should be assessed in light of a party’s capability to influence the scope of 

damage.188 Therefore, it is possible for the injuring party to be exempted from an 

obligation to compensate.189 

145. In the case at hand, Respondent should be exempted from an obligation to pay 

compensation. Firstly, Respondent may rely on the customary principle of contribution 

(A). Secondly, Claimant did contribute to the damage he suffered, as he wilfully 

performed 2014 Contract and demonstrated lack of due care (B). Finally, Claimant’s 

contribution was fundamental and influenced the alleged damage in its full extent (C).  

 

A. Claimant may rely on the customary rule of contribution 

 

146. Euroasia BIT and Eastasia BIT do not establish any specific standard of investor’s 

responsibility for contribution, other than the option to follow international law. 

Therefore, the determination whether Claimant’s actions amounted to contribution 

needs to be assessed on the grounds of international law, which recognizes the 

customary principle of reduction in compensation due to contribution by the injured 

party.190  

147. The primary source of international law for the purpose of assessing contribution is 

customary law as reflected in Art. 39 ILC Articles.Resp.191 As such, this provision can 

serve as a supplementary guidance.192  

148. According to Article 39 ILC Articles.Resp, reparation is due for injury arising only as a 

consequence of the state’s unlawful act.193 Bogdanov tribunal recognized this principle 
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and made a deduction in compensation corresponsive to the amount of tax avoided by 

the claimant.194 

149. Therefore, the amount of reparation is limited only to damages stemming directly and 

incessantly from Respondent’s actions. Thus, any other, even partial injury arising as a 

consequence of a different event should not be attributable to Respondent.  

150. In conclusion, international law clearly recognizes the rule of contribution, while 

Euroasia BIT undisputedly allows the application of international law.195 Therefore, 

Respondent may avoid the unfair burden of full compensation due to Claimant’s 

contribution to the alleged damage suffered.  

 

B. Claimant contributed to the damage suffered 

 

151. When determining contribution in light of Article 39 ILC Articles.Resp, any wilful or 

negligent acts or omissions done by the injured party should be considered.  

152. Claimant asserts that he suffered damage due to the sanctions imposed on him on the 

basis of Executive Order.196 However, Claimant failed to realize that he could have 

avoided the alleged damage. Executive Order was issued as a form of condemnation of 

illegal annexation of Fairyland by Euroasia. In international disputes, sanctions from 

states whose best interest is keeping the nearby geopolitical region stable, are not an 

extraordinary measure and may reasonably be expected.197 The aim of these sanctions is 

to exclude various factors, which are influential to a specific international conflict. 

Arms supply is undisputedly one of those factors. What is more, the sanctions should 

have been reasonably expected since several other countries imposed similar sanctions 

in regard to the annexation.198 

153. Consequently, Respondent submits that Claimant wilfully contributed to the alleged 

damage by contracting with Euroasia (i) or at least demonstrated negligence by not 

recognizing the circumstances unfavourable to his investment (ii). 

 

i. Claimant willingly endangered his investment to risks 
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156. Contribution may take the form of a wilful act.199 In order to interpret this rule properly, 

a literal approach is required. Following Merriam-Webster, the term ‘wilful’ means 

‘refusing to change your ideas or opinions or to stop doing something’.200 

157. Claimant’s conclusion of 2014 Contract during the time where he should have already 

known that Euroasia might become a hostile country to Oceania, fulfils this definition. 

Firstly, he negotiated 2014 Contract after the local government of Fairyland issued the 

letter to Euroasian officials asking for an intervention.201 Secondly, he commenced the 

execution of 2014 Contract knowing that the threat of use of military force by Euroasia 

materialized and the hostility status was determined by the breaking of diplomatic 

relations between the two states.202 Thirdly, He continued the execution of the contract 

until sanctions were imposed.203  

158. Therefore, Claimant willingly endangered his investment to benefit from the threat of 

the military annexation of Fairyland, regardless of the high risks it barred. 

 

ii. Claimant failed to exercise due care towards his investment 

 

159. Contribution may also be the result of negligence.204 MTD tribunal analysed the 

required standard of due care and arrived at the conclusion that claimant’s actions 

should be compared to those of a ‘wise investor’.205 Also, Azurix tribunal found that due 

diligence is expressed in a form of ‘well-informed investor’.206 Therefore, both 

standards for Claimant to fulfil are objective and revolve around reasonability and 

awareness.  

160. Claimant failed to satisfy both tests of due diligence, since a wise investor would have 

expected that sanctions relating to 2014 Contract may be imposed.  

161. Specifically, Claimant ignored the fact that separationist movements were gaining in 

severity when concluding 2014 Contract and ignored the malevolency in relations 

between Respondent and Euroasia when executing it.207 To learn about it Claimant was 

not required to seek information from any hidden or unavailable sources. Everything 
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Claimant needed was publicly available. Most importantly, the preparation and plans on 

issuing Executive Order were reported by Respondent’s media.208 Moreover, the debate 

during which Euroasian Parliament discussed the possibility of a military annexation 

was publicly transmitted.209 Therefore, instead of keeping a close eye on the habitat of 

his investment, Claimant chose to perform 2014 Contract regardless of the high risk it 

barred.  

162. Claimant also did not act wisely. A wise investor would have withheld from contracting 

until relations between Respondent and Euroasia stabilized. He did not comprehend 

publicly-known information and asses the diplomatic relations between the states 

properly. 

163. Moreover, Claimant should be held to an even higher standard of due care since arms 

production is a sector operating in high risk on daily basis.210 Considering that the 

matter of armed conflicts is a natural habitat for Claimant’s investment, he should have 

been able to know that sanctions may be imposed on investors entangled in such 

conflicts. As an expert in his field, he should possess better knowledge regarding 

international conflicts than any ordinary investor.  

164. Thus, Claimant failed to exercise due care in relation to his own investment by failing to 

act as ‘well-informed’ or ‘wise’ investor. His own negligence is the sole result behind 

the amount of the potential harm done to his property.  

 

C. Claimant's contribution was fundamental to the existence of the damage 

 

165. Claimant’s contributory actions influenced the alleged damage in its whole extent and 

for this reason Respondent should not be obliged to compensate.  

166. Contributory act or omission is deliberately not characterized by any feature of ‘gravity’ 

or ‘seriousness’, it should rather be taken into account in relation to the ability to affect 

the amount of a damage suffered.211 Therefore, the reduction in compensation should be 

corresponsive to the outcome of claimants’ actions.  

167. Firstly, the impact of Claimant’s actions on the extent of damage was significant. In 

fact, the damage would not have even occurred had Claimant withheld from 

commencing and executing 2014 Contract with Euroasia. Firstly, Claimant’s delivery of 
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the potential means for military intervention in Fairyland reinforced Euroasia’s position 

in the international conflict. Therefore, Claimant’s actions touch the very reason for 

which Respondent issued Executive Order.  

168. Secondly, Claimant’s actions are the main reason of deterioration of his investment. 

Executive Order penalised only the persons and entities contributing to the situation in 

Fairyland.212 If Claimant withheld from dealings with Euroasia, he would have been 

conducting business with his other partners up to this day and his investment would not 

have deteriorated.  

169. Furthermore, Oceania’s administrative procedure allowed for the decision on imposition 

of sanctions to be reconciled. Claimant never altered his dealings with Euroasia and 

never filled for a reconsideration of the decision.213 In the case at hand, Claimant’s 

contribution shapes the whole extent of damage.  

170. Thus, considering the severe extent to which Claimant has contributed, Respondent 

should not be required to compensate.  
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PRAYER FOR RELIEF 

 

In light of all submissions, Respondent respectfully requests Tribunal to find that: 

(1) Tribunal lacks jurisdiction over the dispute as: 

a) Claimant is not an investor pursuant to Euroasia BIT 

b) Even if Claimant is an investor pursuant to Euroasia BIT, he did not comply with 

the pre-arbitral steps prior to bringing his claims 

c) Claimant cannot rely on MFN clause in order to import dispute resolution 

mechanism from Eastasia BIT 

d) Claimant’s investment is unprotected since it has been made illegally  

(2) Respondent did not expropriated Claimant’s investment  

(3) Respondent is exempted from duty of reparation as Claimant significantly contributed to 

the damage suffered. 

 

Respectfully submitted on 26 September 2016.  

 

On behalf of Respondent,  

Team Klaestad 

 

 

 

 

 


