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STATEMENTS OF FACTS 

1. On January 01, 1992, the Republic of Oceania (“Respondent”) and the Republic of Eastasia 

entered into a Bilateral Investment Treaty (“Eastasia BIT”). Further, on January 01, 1995, 

Respondent entered into another Bilateral Investment Treaty, then with the Republic of 

Euroasia (“Euroasia BIT”).  

 

2. In February 1998, M. Peter Explosive (“Claimant”), a Eastasian national, purchased the 

entire shareholding interests of Rocket Bombs Ltd (“Rocket Bombs”), an arms industry that 

had previously lost its environmental license to operate on the defense market and, thus, to act 

as a war profiteering. On March 1998, further to the acquisition of Rocket Bombs control, 

Claimant became its president and the sole member of its board of directors. 

 

3. In July 1998, Claimant managed to have a private meeting with the President of the 

National Environment Authority of Oceania (“NEA”) in order to obtain both a governmental 

subsidy to finance the commencement of Rocket Bombs arms production, which Claimant 

requested by means of an expedite procedure, and the environmental license necessary to 

produce arms, which is usually granted by the NEA after a very meticulous and rigorous 

procedure. 

 

4. However, perhaps too expeditiously, the NEA – then presided by an officer who was 

convicted for passive corruption on February 2015 – issued Rocket Bombs an unlawful 

environmental license on July 23, 1998, in spite of its production line de facto non-

compliance with the environmental requirements to produce arms, which persisted until early 

2014.  

 

5. With relation to the former president of the NEA, its noteworthy to highlight that the 

criminal investigation against him initiated after an anonymous denunciation that officials of 

the National Environment Authority would be suggesting the “expedite” issuances of 

environmental license in return to pecuniary gratification. Equally, it is to stress that, during 

the course of the investigations, Peter Explosive (“Claimant”) has been appointed as one of 

the particulars who benefited from the corruption cases of the NEA former officials. 
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6. Nonetheless, prior to the corruption scandal inside the NEA, Claimant’s business 

flourished, mainly due to a major contract it entered into with the Government of the Republic 

of Euroasia (“Euroasia”), which fulfilled the demand created by the Euroasian intentions to 

modernize the national army. As the records provide, such agreements were only possible due 

to Claimant’s strict connections with the John Defenseless, the Euroasian Minister of National 

Defense. 

 

7. Meanwhile, in November 2013, the authorities of the Eastasian province of Fairyland 

(“Fairyland”) organized a regional referendum in order to question whether the population of 

such province wished to declare independence from the Republic of Eastasia (“Eastasia”) and 

subsequently join Euroasia. The answer was positive to the reunification of Fairyland with 

Euroasia, but the Eastasian authorities declared the referendum to be unlawful. 

 

8. On January 23, 2014, the Fairyland authorities sent an official letter to the Minister of 

Foreign Affairs of Euroasia, asking for an intervention in order to guarantee the secession 

from Eastasia and annexation of the province with Euroasia. The Euroasian Government 

granted such request as its army entered the territory of Fairyland on March 01, 2014 – on 

same day that Euroasia amended its Citizen Act to grant Fairyland residents the right to apply 

for Euroasia nationality – and declared the annexation of such lands on March 23, 2014 – on 

the same day it recognized Claimant to be an Euroasian national. 

 

9. In response to such aggressive acts against Eastasia, part of the international community 

denounced the illegality of the Euroasian behavior under international law. Respondent, in 

line with such disagreement, issued on May, 02, 2014 the Presidential Executive Order of the 

Republic of Oceania Blocking Property of Persons Contributing to the Situation in the 

Republic of Eastasia. 

 

10. Consequently, Rocket Bombs was no longer able to fulfill its contractual obligations with 

Euroasia and, Claimant considered to have its business indirectly expropriated by 

Respondent, reason why it engaged arbitration proceedings before the ICC Arbitration 

Chamber pursuant to the Euroasia BIT. 
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Part one - Jurisdiction 

 

11. Considering the Statement of Facts and the elements contained in the records, Respondent 

shall hereunder address the reasons why (I) the Arbitral Tribunal does not have jurisdiction 

over the investments made by Claimant, once (A) Claimant is not an investor pursuant to the 

Euroasia BIT and since, even if it was considered an investor, (B) Claimant should comply 

with the pre-arbitral steps provided by the Euroasia BIT in order to be entitled to engage 

arbitration procedures to discuss the protection of its arms industry in Respondent’s territory.  

 

12. Further, Respondent shall expose the reasons why (II) Claimant should not be granted 

protection for the economic loss it would have incurred with the arms industry, as (A) it 

practiced active corruption of Oceanian officials in order to operate its business, which entails 

the application of the Clean Hands doctrine by the Arbitral Tribunal and and (B) was not 

expropriated but (C) contributed to the secessionist intervention into the Eastasian territory. 

 

I. THE ARBITRAL TRIBUNAL MAY NOT EXERCISE ITS JURISDICTION UNDER 

THE EUROASIA BIT.   

 

13. Claimant intends to have its investment in Respondent’s territory protected by the 

provisions of the Euroasia BIT. Thus, Claimant affirms to be a Euroasian national who should 

be granted the protection of the Arbitral Tribunal, which was constituted under the provisions 

of the Euroasian BIT, with the benefit of a more favorable disposition contained in the 

Eastasia BIT. 

 

14. However, as Respondent will expose hereunder, (A) Claimant is not an investor pursuant 

to Art. 1.2 of the Euroasia BIT and (B) Claimant is required to comply with the pre-arbitral 

steps as provided in Article 9 of the Euroasia BIT prior to bringing his claims before the 

Arbitral Tribunal, since the MFN clause – Article 3(1) of such BIT – does not apply to dispute 

resolution matters. 

 

A. Claimant is not an investor pursuant to Article 1.2 of the Euroasia BIT.  

 

15. Claimant alleges to have acquired the Euroasian nationality on March 23, 2014, when 

Euroasian authorities recognized him a national of the Republic of Euroasia, with subsequent 
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issuance of a Euroasian identity card and passport1. Further, in order to have protection 

granted to its investment under the Euroasian BIT, Claimant requested the Arbitral Tribunal 

to consider the Euroasian nationality it acquired due to its residence in Fairyland. 

 

16. Nonetheless, due to several irregularities, (A.1) Claimant’s acquisition of the Euroasian 

nationality was a nationality of convenience, bestowed in circumstances of speed and 

accommodation, while (A.2) an eventual transfer of Claimant’s nationality, from Eastasian to 

Euroasian, would unavoidably rely on the successful annexation of Fairyland, which shall be 

deemed unlawful under international law. 

 

1. In accordance with the criteria applicable to the acquisition of nationality under 

international law, Claimant unlawfully acquired the Euroasian nationality.  

 

17. Initially, it is to stress that, although Claimant bears the Euroasian passport and identity 

card, such documents are only prima facie evidence of the nationality. Actually, Claimant’s 

identity documents were unlawfully issued since (A.1.a) the criteria applicable to the 

nationality link cannot rely on the fact that a citizen is resident in a specific foreign State; 

such an act would configure the unlawful exercise of jurisdiction over foreign territory. 

Instead, and for the purpose of protection of nationals’ interests of under international law 

whereas the investor’s nationality cannot be ascertained by means of the prima facie 

evaluation, the criteria of nationality should be in line with doctrine of effective nationality 

established by international practice2.  

 

18. Moreover, even if the Arbitral Tribunal understands the domestic law to be the only 

criteria applicable to the attribution of nationality and protection of interests under BITs, 

(A.1.b) Claimant’s acquisition of the Euroasian nationality did not comply with the criteria 

established by the Euroasian Citizen Act. 

 

a. The Euroasian Citizen Act provisions concerning residents of Fairyland, as 

amended on March 01, 20143, is unlawful. 

																																																													
1 P.O. 2, §4 p. 56 
2 Nottebohm Case (Liechtenstein v. Guatemala); Second Phase, International Court of Justice (ICJ), 6 April 
1955. 
3 Statement of Uncontested Facts p. 35, §14. 
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19. In order to verify whether Claimant’s lawful bears the Euroasian nationality, the Arbitral 

Tribunal should consider the criteria of nationality in which Claimant relied in order to have 

its nationality granted by Euroasian authorities. 

 

20. Accordingly, Claimant applied for the Euroasian nationality further to an amendment to 

the Euroasia Citizenship Act4. Such amendment introduced a residence criterion for the 

acquisition of nationality, which allowed all residents of Fairyland to apply for the Euroasian 

nationality5. Notwithstanding, such provision threatens the sovereignty of the Republic of 

Eurosia, since it was issued on March 01, 2014, when Fairyland was uncontestably not a 

Euroasian region.  

 

21. Therefore, not only the effects of the said amendment are unlawful; its very existence 

indicates that Euroasia intended to exercise territorial jurisdiction over an alien territory, 

reason why the provision of the domestic law cannot be accepted under international law67 

and a proof of Claimant’s unlawful acquisition of the Euroasian nationality. To that sense, it 

is uncontestable that an act of jurisdiction linked to a residence criteria is certainly territorial 

and, therefore, should not be allowed outside a State’s territory, except by virtue of a 

permissive rule derived from international custom or from a convention8, which was neither 

raised by Claimant nor provided on the records of this Arbitration. 

 

22. Moreover, Claimant’s requests fall outside the Arbitral Tribunal’s jurisdiction once the 

protection of investments under international law shall not be subject to jurisdictions of 

convenience arising from fraudulent attribution of the nationality, reason why Claimant shall 

comply with the effective nationality criteria, in accordance with the requisites used in the ICJ 

emblematic Lichtenstein (Nottebohm) v. Guatemala case, which has been consolidated by 

																																																													
4 P.O. 3, §8 p. 61. 
5 P.O. 2, §4 p. 56. 
6 Article 2(4) of the Charter of the United Nations..  
7 Declaration on Principles of International Law Concerning Friendly Relations and Cooperation Among States 
in Accordance with the Charter of the United Nations, G.A. Res. 2625(XXV), U.N. GAOR, 25th Sess., U.N. 
Doc A/8082, at 121 (Oct. 24, 1970).  
8 Lotus Case, PCIJ, Series A, No. 10 (1927) pp. 18/19 in: R. Bernhardt, Encyclopedia of Public International 
Law, Instalment 10 (1987), p. 4/7. 
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Arbitral Tribunals in foreign direct investment cases9 and recognized by international 

scholars1011. 

 

23. Hence, Claimant’s investment can only be granted the Euroasia BIT protection if the 

Arbitral Tribunal finds Claimant is more closely attached to Euroasia by “his tradition, his 

establishment, his interests, his activities, his family ties, his intentions for the near future”, 

than to any other country.  Whereas, by the time of the acquisition of the Euroasian 

nationality, Claimant was born and resident in Fairyland, a Eastasian province, having its 

activities, family ties and intentions for the near future strictly connected to such land, the 

Arbitral Tribunal shall consider that Claimant is not more closely attached to Euroasia than to 

Eastasia. 

 

b. Claimant did not comply with the nationality criteria established by the Euroasian 

domestic law. 

 

24. Additionally, Arbitral Tribunal shall observe that Claimant never lost or lawfully 

renounced to its Eastasian nationality. Instead, the latter merely attempted to renounce to such 

nationality by means of an electronic message addressed to the President of the Republic of 

Eastasia12, which is not the procedure provided by the Eastasian Citizenship Act and would 

represent an absolutely informal procedure for the renunciation of one’s nationality.  

 

25. Consequently, whereas Claimant failed to renounce to its Eastasian nationality, it 

remained an Eastasian national and, therefore, failed to comply with the criteria of nationality 

established by the Euroasian Citizenship amendment, which does not allow dual citizenship13.  

 

26. That being said, not only the Arbitral Tribunal shall consider Claimant’s Eastasian 

nationality to be more effective than his Euroasian nationality, but also the Arbitral Tribunal 

shall consider that its Eastasian nationality is legit both for international and domestic law, 

while its Euroasian nationality was granted by means of a considerably irregular procedure, 

which cannot be recognized under international law.  
																																																													
9 Iran-United States Case N° A/18 (1984-1) 5 Iran-USCTR 251, Iran-USA Claims Tribunal. 
10 Doak Bishop and James Crawford, p. 511. 
11  Dolzer, Rudolf, and Margrete Stevens, p. 34. 
12 P.O. 3, §2, p. 60. 
13 P.O. 2, §2, p. 56. 
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2. The transfer of Claimant’s nationality, from Eastasian to Euroasian, is unlawful, since 

the annexation of Fairyland – a part of Eastasian territory – by Euroasia has not been 

done in conformity with international law14. 

 

27. Eventually, in case the Arbitral Tribunal considers that Claimant is more attached to 

Euroasia than to Eastasia in spite of all the aforesaid arguments, Claimant henceforth exposes 

the reason why the Arbitral Tribunal shall not consider such nationality link to be lawful, 

once, as a matter of fact, such link between Claimant and the Republic of Euroasia relies on 

the unlawful annexation of Fairyland.  

 

a. Fairyland does not have the constitutional right to secede15 and the aggressive 

annexation of Fairyland, which was guaranteed by means of Euroasia’s military 

invasion16, is contrary to principles of international law. 

 

28. In order to justify the transfer of its nationality from Eastasian to Euroasian, Claimant 

alleges that Euroasia lawfully annexed the territory correspondent to the Eastasian province of 

Fairyland. Thereby, Claimant alleges that Fairyland would have lawfully seceded from 

Eastasia by means of a democratic referendum held in Fairyland. 

 

29. However, in accordance with the international law, a constitutional right to secede from 

the nation by means of a referendum should be essential to embody the secession of 

Fairyland17, mostly if considered that there is no evidence that the majority Eastasia – which 

shall comprehend Fairylanders and other Eastasian citizens – has been consulted about the 

secession. Thus, whereas Fairyland lacked the constitutional competence to secede, it could 

not hold and execute the result of the referendum, independently of whereas the result 

presented a clear majority.  

 

30. Moreover, although international practice has witnessed cases in which the referendum 

concerning the secession of a province was deemed politically possible due to the continuous 

																																																													
14 Bernhardt, Rudolf (ed. 1985). Encyclopedia of public international law, Installment 8. p. 420. 
15 P.O. 2, pp. 55/56, §2.  
16 Statement of Uncontested Facts, p. 35, §14. 
17 Bernhardt, Rudolf (ed. 1985). Encyclopedia of public international law, Installment 8. p. 420. 



	
	

12	

process of discussion and evolution, as a proof of the nationals’ constitutional right to 

participate and to take initiative to perform constitutional changes18, such right to the 

referendum would be precluded by the lack of politic discussion over the matter in a national 

level, once the right to secede should consider both the regional and the national majority of 

the population. 

 

31. Additionally, although Fairyland authorities had not competence to declare the secession 

of the province of Fairyland, such authorities have also requested military intervention from 

the Euroasian Government in order to assure the already unlawful secession of Fairyland.  

 

32. Thereby, the secession of Fairyland was not only motivated by the principle of people’s 

self-determination; it was equally embodied by the Euroasian Government’s aggressive 

intervention into a foreign territory in order to annex it to its lands, which is an unlawful act 

under international law19.  

 

33. Thence, considering that such intervention is a clear use of force against the territorial 

integrity of a state, the Arbitral Tribunal shall find that Euroasia breached international 

principles rightfully established by the Charter of the United Nations20, reason why the 

consequences of such annexation – such as and mostly as the exercise of territorial 

competence of over Fairyland population – shall be deemed unlawful and unacceptable under 

international law. 

 

b. Fairyland does not have the remedial right to secede, since its residents do not 

have a lawful claim over such Eastasian territory.  

 

34. Subsequently, in case Claimant raises any arguments on the remedial right to secede, 

Respondent underlines that, in line with the arguments expose above, Fairylanders do not 

have any remedial right to secede, once such citizens do not have a lawful claim over the 

territory. The remedial right to secede is an alternative to the constitutional right to secede and 

it is only accepted by international practice in case of territories that declared independency 

																																																													
18 Renvoi relatif à la sécession du Québec, second question, [1998] 2 RCS 217, 1998 CanLII 793 (CSC),  
19 Buchanan, Allen E. Justice, Legitimacy, And Self-Determination. Oxford: Oxford University Press, 2007. 
Print, p. 333. 
20 Article 2(4) of the Charter of the United Nations. 
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from other nations in scenarios of colonial domination or other kinds of unlawful domination 

of a State over a nation that had a claim over the territory21. 

 

35. Therefore, since there is no evidence in the records that indicate the existence of a lawful 

claim of Fairylanders over the territory of the Eastasian province of Fairyland, the Arbitral 

Tribunal shall consider that the annexation of Fairyland was illegal due to use of force by the 

Republic of Euroasia against the territorial integrity of Eastasia whereas the Fairyland 

authorities declaration of independence was unlawful. 

 

36. However, if, in spite of all the aforesaid arguments, the Arbitral Tribunal understands 

otherwise, to the sense that Claimant would be an investor pursuant to the Euroasia BIT, 

Respondent henceforth exposes the reasons why Claimant is not allowed bring his claim 

before the Arbitral Tribunal due to its non-compliance with the mandatory pre-arbitral steps 

provided by the Euroasia BIT, which prevents the jurisdiction of the Arbitral Tribunal. 

 

B.   Claimant is required to comply with the pre-arbitral steps as provided in Article 
9 of the Euroasia BIT prior to bringing his claims before the Arbitral Tribunal 
and Article 3(1) of such BIT does not apply to the dispute resolution methods. 
 

1. Pre-arbitral steps, such as the provision of Article 9 of the Euroasia BIT, are 

procedural rules and, therefore, are mandatory. 

 

37. Article 9(1) of the Euroasia BIT provides that disputes between investors and the 

Contracting Party shall be settled amicably. If the dispute cannot be settled, it may be 

submitted to the competent judicial or administrative courts of the Contracting Party in whose 

territory the investment is made.  

 

38. Further, if the dispute remains unsettled, Article 9(3) provides that disputes may be 

referred to international arbitration after twenty-four months from the date of the notice on the 

commencement of proceedings before the courts mentioned in Article 9(2).  

 

39. Accordingly, the wording prescribed by the Euroasia BIT expresses a requirement to the 

parties consent to arbitrate disputes between such States and its nationals, which was 
																																																													
21 Buchanan, Allen E. idem, p. 337. 
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sovereignly agreed between Oceania and Respondent. Therefore, whereas Respondent and 

Oceania agreed with the pre-arbitral steps established by the provisions of the BIT, Claimant 

shall fulfill such admissibility requirements in order to rely on a tribunal competent to 

adjudicate the protection of its investments. 

 

40. However, given that Claimant engaged none of the pre-arbitral steps provided by the BIT, 

it failed to comply with requirements that are essential to embody the Arbitral Tribunal’s 

competence to settle disputes between Claimant and Respondent. Thus, the merits of the 

dispute fall outside the Arbitral Tribunal’s competence. 

 

41. To this sense, scholars have ascertained that arbitral tribunals have dealt with the issue of 

multitier arbitration clauses in ICC arbitrations over the last decade22 and decided that, once 

there are strict modalities of substance and form (time limits, report, etc.), which had been 

voluntarily made in great detail, the pre-arbitral process is strictly binding on the parties and 

shall govern their conduct before resorting to arbitration23.  

 

42. Equally, arbitral tribunals constituted under BITs between contracting states of the ICSID 

have also recognized the failure to comply with pre-arbitral requirements as a matter of 

jurisdiction, which would result on the Arbitral Tribunal’s lack of competence to adjudicate24. 

Mostly, when the wording provides for a sequential multi-layered dispute resolution system, it 

means that, to some extent, the methods are interconnected, with the underlying idea that the 

failure of one of them would trigger the consent to engage the next one25. 

43. Therefore, such as already decided by international practice26, whereas the system 

established by Art. 9 of the BIT cannot be considered as a mere “cooling-off period”, any 

interpretation must entail a formal submission to the domestic courts so that Respondent’s 

tribunals may effectively analyze the matter, reason why Respondent requests the Arbitral 

Tribunal to find the pre-arbitral steps to be mandatory and essential to its competence. 
																																																													
22 Report in (2003) 14 ICC International Court of Arbitration Bulletin, No.1; Bernardo M. Cremades, “Multi-
tiered Dispute Resolution Clauses” (CPR Institute for Dispute Resolution, 2004). 
 
23 ICC case No. 6276, Partial Award of January 29, 1990. 
24 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic. ICSID Case No. ARB/01/3, Decision 
on Jurisdiction, (January 14, 2004), §88. 
25 Abaclat and Others v. The Argentine Republic, ICSID/ARB/07/5, Decision on Jurisdiction and Admissibility 
of August 4, 2011. §578 
26 Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v The Argentine 
Republic, Decision on Jurisdiction ICSID Case No. ARB/07/26, §135. 
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Consequently, Respondent requests the Arbitral Tribunal to dismiss Claimant’s request due to 

its lack of jurisdiction under the Euroasia BIT. 

 

2. Article 3(1) of the Euroasia BIT shall not apply to the dispute resolution methods. 

 

44. The Most Favored Nation Clause in a basic treaty does not incorporate by reference 

dispute settlement provisions in whole or in part set forth in another treaty, unless the MFN 

provision in the basic treaty leaves no doubt that the Contracting Parties intended to 

incorporate them, interpreting otherwise would entail the disruptive treaty-shopping 

behavior27. 

 

45. The MFN clause applies only to substantial matters and, for this reason, Claimant cannot 

invoke Article 8 for the Eastasia BIT; otherwise, it would represent the use of the MFN clause 

for the purposes of the consent to arbitrate, which was differently given to Eastasian investors 

and, further, to Euroasian investors.  

 

46. Moreover, in line with the international practice28, no information from the records is able 

to establish that the common intention of the parties to the Euroasia BIT was to apply the 

MFN clause to the consent with the dispute settlement method. Rather, considering that 

Oceania signed its BIT with Euroasia further then its BIT with Eastasia29, Respondent’s 

intention was clearly not to grant Euroasia investors the same dispute resolution mechanism 

investors from Eastasian benefited from.  

 

47. Accordingly, international practice30 has applied the extended application of MFN Clause 

to the administration of justice as a substantial protection available to foreign national in the 

host state but not to dispute settlement provisions in the basic treaty. There is a fundamental 

difference between administration of justice and access to courts as substantive protection on 

the one hand, and interpretation of treaty provisions and settlement of treaty disputes as 

procedural mechanisms on the other.  

																																																													
27Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24). Decision on Jurisdiction 
(February 08, 2005),  §§221/223. 
28, Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, ICSID Case No. 
ARB/02/13. Decision on Jurisdiction (November 29, 2004), §§ 115-118. 
29 Statement of Uncontested Facts, p. 32, §1. 
30 Ambatielos case (jurisdiction), Judgment of July 1st, 1952, I.C.J. Reports 1952, p. 12. 
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48. Moreover,  the use of the MFN Clause is applicable to BITs in order to secure to 

investors, not the application of a dispute settlement clause, but the application of substantive 

provisions in treaties between the Respondent and several other countries under which their 

nationals were to be treated fairly, equitably and lawfully31 . 

 

49.This understanding has been reiterated by the ICSID Tribunal in Plama v. Bulgaria where 

the arbitral tribunal held that “[the Ambatielos] ruling relates to provisions concerning 

substantive protection in the sense of denial of justice in the domestic courts. It does not 

relate to the import of dispute resolution provisions of another treaty into the basic treaty.”32  

 

50. Thus, the Arbitral Tribunal may not apply the MFN clause to dispute settlement 

provisions, once it may lead to the distortion of Respondent’s consent to arbitrate and, 

ultimately, to principles of general international law. It means that the jurisdiction of the 

Arbitral Tribunal could finally be replaced or constituted by means of the absence of any such 

mechanism provided under the basic treaty, such as it has already been the case with the 

Salini v. Jordan case, in which a contractual dispute was brought before international arbitral 

tribunal as treaty dispute33. 

 

51. Notwithstanding, if – embodied by the application of the dispute settlement provision of 

the Euroasia BIT – the Arbitral Tribunal, which was constituted before and pursuant to the 

ICC Arbitration Chamber Rules, applies the MFN clause in order to grant Claimant the 

possibility to access to Respondent’s consent to arbitrate despite the non-compliance with the 

mandatory pre-arbitral steps, it would be recognizing more than just a most favored treatment; 

actually, the Arbitral Tribunal would be combining both the rich pallet of arbitration centers 

and modalities established by the Euroasian BIT and the more direct, although limited, 

dispute resolution provision of the Eastasia BIT. 

 

52. Therefore, due to the reasons exposed above, the Arbitral Tribunal has neither the ratio 

materia jurisdiction, not the ratio personae jurisdiction to adjudicate the present case, reason 
																																																													
31 Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, ICSID Case No. 
ARB/02/13. Decision on Jurisdiction (November 29, 2004), 
32 Plama V. Bulgaria, §215. 
33 Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan 
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why it shall not recognize Claimant as an investor pursuant to Article 1.2 of the Euroasia BIT. 

Subsequently, the Arbitral Tribunal shall find that the system of pre-arbitral steps established 

by Article 9 of the Euroasia shall essentially by fulfilled by Claimant, subject to a defective 

constitution of the Arbitral Tribunal due to Respondent’s lack of consent, and that Claimant 

cannot apply the MFN clause to import a fraction of the dispute resolution provided by the 

from Eastasia BIT. 

 

53.Nonetheless, if the Arbitral Tribunal understands otherwise, Claimant shall address 

hereunder the reasons why the jurisdiction of the Arbitral Tribunal is prevented due to 

Claimant’s violation of the clean hands doctrine, followed by the reasons why rocket Bombs 

have not been expropriated by Respondent and why Claimant contributed to the economic 

loss the company incurred. 

Part Two - Costs Stage 
 

II. CLAIMANT’S INVESTMENT WAS NEITHER PROTECTED IN THE LIGHT 

OF THE CLEAN HANDS DOCTRINE NOR EXPROPRIATED BY RESPONDENT. 

 

A. Claimant has breached the “clean hands” doctrine and therefore shall not be 

granted protection under the BIT. 

 

1. Respondent submits that Claimant’s investment shall not be granted the BIT protection. 

Claimant secured Rocket Bombs’ environmental license by means of active corruption of the 

President of the NEA, in violation of Article 1.1 of the Eastasia BIT, whereby investments 

must be made “in accordance with the laws and regulations” of the host State. 

 

2. Even if the Arbitral Tribunal finds that it has jurisdiction by virtue of the Euroasia BIT, 

the “clean hands” doctrine must be applied, since corruption is contrary to international policy 

and the Claimant shall not benefit from its own wrongdoings. 

 

(1) The existence of a bribe: proving corruption by circumstantial evidence 
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3. Claimant knew that Rocket Bombs’ production line did not fulfill the requirements of 

Environment Act 1996 for the issuance of the environmental license. It was known that the 

administrative procedure to obtain such license was long and time consuming. Claimant knew 

he needed an “insider influence” and this is the reason why he managed to have a private 

meeting with the NEA President. 

 

4. Later, the NEA President, together with a number of public officers of the NEA, was 

convicted for accepting bribes and named the Claimant as a private person to have paid him 

bribes to expedite the issuance of environmental licenses. Thereby, Claimant is currently 

under formal criminal proceedings in Oceania with regard to the circumstances in which 

Rocket Bombs’ environmental license was issued, and the NEA President has a formal deal 

with the General Prosecutor’s Office to testify against the Claimant on such matter. 

 

5. It is recognized in international investment arbitration that corruption is difficult to 

prove34. It rarely leaves a trace since bribes are generally paid covertly, in cash, leaving no 

trail of proofs. This means that, in most cases, the only way to prove corruption is through 

circumstantial or indirect evidence, as long as if such evidence is enough to establish “clearly 

and convincingly” that the criminal act happened35. 

 

6. Although criminal proceedings against the Claimant are still pending, the 

abovementioned facts amount to the sufficient standard of proof required to establish that 

Peter Explosive promised, offered or effectively give the NEA President an undue advantage 

in order to expedite Rocket Bombs’ environmental license. 

 

7. Despite the administrative procedure for the issuance of the license being a long and 

“time consuming process”, Rocket Bombs’ license was issued in a very uncommon speed, 

just a few days after the private meeting between the Claimant and the NEA President; and 

																																																													
34 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award (8 October 2009), §221; Jan 
Oostergetel and Theodora Laurentius v. The Slovak Republic, UNCITRAL Ad Hoc Arbitration, Final Award (23 
April 2012), §303; Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award (4 October 
2013), §243; Niko Resources (Bangladesh) Ltd. v. People's Republic of Bangladesh, Bangladesh Petroleum 
Exploration & Production Company Limited ("Bapex") and Bangladesh Oil Gas and Mineral Corporation 
("Petrobangla"), ICSID Case No. ARB/10/11 and ARB/10/18, Decision on Jurisdiction (19 August 2013), §424. 
35 Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID 
Case No. ARB/05/16, Award (29 July 2008), §709.  
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the license was issued even though Rocket Bombs’ production line did not fulfill the 

requirements of Environment Act 1996. 

 

8. Accordingly, the Arbitral Tribunal shall, in accordance with the aforesaid criteria for the 

clean hands doctrine, that Claimant “clearly and obviously”36 breached both the Respondent’s 

domestic laws and the international public policy with his corrupted behavior. Therefore, 

Claimant’s investment shall not be granted any protection due to the violation of the “clean 

hands” clause contained in Article 1.1 of Eastasia BIT and due to the violation of general 

public international law and the principle of good faith. 

(2) The consequences of the bribe in the BIT context 

9. Having verified the existence of the bribe, this Arbitral Tribunal must consider the 

impact of such wrongdoing upon Claimant’s claims. Accordingly, Respondent submits that 

such claims shall be dismissed due to the violation of the “clean hands” doctrine, as put by the 

Arbitral Tribunal of ICSID Case Inceysa v. El Salvador: 

[…] the foreign investor cannot seek to benefit from an investment 
effectuated by means of one or several illegal acts and, consequently, enjoy 
the protection granted by the host State, such as access to international 
arbitration to resolve disputes, because it is evident that its act had a 
fraudulent origin […]37 

10. The “clean hands” doctrine is a principle of international law38, which provides that a 

party’s claims may be denied if such party acted in an “iniquitous, unfair, dishonest, 

fraudulent, unconscionable” way with regard to such claims39. In other words, as stated by the 

Arbitral Tribunal of ICSID Case Hamester v. Ghana,  

An investment will not be protected if it has been created in violation of 
national or international principles of good faith; by way of corruption, 
fraud, or deceitful conduct; or if its creation itself constitutes a misuse of the 
system of international investment protection under the ICSID Convention. 

																																																													
36 Inceysa v. El Salvador, §244. 
37 Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award (2 August 2006), 
§242. 
38 Moloo, Rahim; "A Comment on the Clean Hands Doctrine in International Law", TDM 1 (2011), 
www.transnational-dispute-management.com, p. 1. 
39 Herstein, Ori J., "A Normative Theory of the Clean Hands Defense" (2011). Cornell Law Faculty Publications. 
Paper 210, p. 4. 
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It will also not be protected if it is made in violation of the host State’s 
law.40 

11. The “clean hands” doctrine may be manifested both in BIT provisions41 and as a general 

principle of international law42. 

 

12. It is undisputed that the Eastasia BIT contains a “clean hands” clause (Article 1.1) 

whereby an “investment” shall be made “in accordance with the laws and regulations” of the 

host State. 

 

13. Hence, since Claimant only achieved economical development of its investments due to 

its decision of bribing his way into the issuance of the environmental license, it is clear that 

his investment was neither made nor performed in accordance with the laws and regulations 

of Respondent, therefore disqualifying the purchase of Rocket Bombs interests as an 

investment protected under Article 1.1 of the Eastasia BIT. 

(3) Corruption as a matter of international public policy 

14. The “clean hands” doctrine must be applicable even if the Arbitral Tribunal finds that 

the Claimant is binged to the Euroasia BIT, which does not contain a “clean hands” clause 

like the one in Article 1.1 of Eastasia BIT. 

 

15. The Hamester v. Ghana award noted that an investment should not be granted the BIT 

protection if it was made in violation of “national or international principles of good faith” or 

“by way of corruption, fraud or deceitful conduct”, emphasizing that “these are principles 

that exist independently of specific language to this effect in the Treaty”43. 

 

16. Accordingly, corruption is a “transnational phenomenon that affects all societies and 

economies”44. Throughout the years there has been an increasing effort by the international 

community to criminalize corruption and prosecute bribers and corrupted public officers. A 

number of conventions against corruption were celebrated in this meantime, such as the 

																																																													
40 Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award (18 June 
2010), §123. 
41 Moloo, p. 2. 
42 Hamester v. Ghana, §124; Moloo, p. 10. 
43 Hamester v. Ghana Award, §123-24. 
44 Preamble of the United Nations Convention against Corruption (UN Resolution 58/4 of 31 October 2003).  
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United Nations Convention against Corruption, of which the Respondent is party to45, and the 

Organization for Economic Cooperation and Development (OECD) Convention on 

Combating Bribery of Foreign Public Officials. 

 

17. Therefore, the Arbitral Tribunal may conclude that, when joining such conventions, 

“States have shown their common will to fight corruption, not only through national 

legislation, as they did before, but also through international cooperation”46, reason why 

Respondent’s consent to arbitrate rely essentially on the fact that the foreign investors have 

complied with the domestic public order. 

 

18. Accordingly, the arbitral award of ICSID Case World Trade v. Kenya is emblematic 

with regard to this subject. After a careful and thorough analysis of a number of international 

conventions and previous arbitral awards that dealt with claims involving allegations of 

corruption, the Arbitral Tribunal found that bribery is contrary to transnational public policy: 

“In light of domestic laws and international conventions relating to 
corruption, and in light of decisions taken in this matter by courts and 
arbitral tribunals, this Tribunal is convinced that bribery is contrary 
to the international public policy of most, if not all, States or, to use 
another formula, to transnational public policy. Thus, claims based on 
contracts of corruption or on contracts obtained by corruption cannot 
be upheld by this Arbitral Tribunal.”47 

 
19. Moreover, such is also the reasoning adopted by Judge Lagergren in the notorious 1963 

award of ICC Case No. 1110. After recognizing that bribes were paid by an Argentine 

businessman in order to secure an investment, the arbitrator stated that “corruption is an 

international evil; it is contrary to good morals and to an international public policy common 

to the community of nations”48. 

 

20. Thus, the essential function of international public policy is “to preserve the values of 

the international legal system against actions contrary to it”49. Thence, Considering the 

crescent transnational efforts to criminalize corruption and the fact that the Respondent is 

																																																													
45 Procedural Order No. 3, §3, p. 60.  
46 World Duty Free Company v Republic of Kenya, ICSID Case No. ARB/00/7, Award (4 October 2006), §146. 
47 World Duty Free v. Kenya Award, §157. 
48 ICC Case No. 1110, Award, §20. 
49 Inceysa v. El Salvador, §245. 
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party to the United Nations Convention against Corruption, much like Euroasia and Eastasia, 

it is clear that an investment tainted by the bribery of a public officer is against the values of 

the international public policy and the international legal system. 

 

21. Ex positis, even if this Arbitral Tribunal finds that the BIT applicable to the present 

dispute is the Euroasia BIT, which does not contain a express “clean hands” provision, 

Claimant’s requests still shall be found out of the Arbitral Tribunal’s jurisdiction to adjudicate 

a dispute that arises from a clear and obvious violation of international public policy. 

(4) The violation of the principle of good faith 

22. The principle of good faith (bona fine) is a supreme principle, governing legal relations 

in all of their aspects and content50, meaning the “absence of deceit and artifice during the 

negotiation and execution of instruments that gave rise to the investment”51. It is recognized 

in virtually every domestic legal system52. 

 

23. In the context of international investment arbitration, good faith works as a cornerstone 

for the interpretation and performance of bilateral investment treaties. 

 

24. The Vienna Convention on the Law of Treaties recognizes that the good faith principle 

is “universally recognized”. This convention provides that every treaty in force shall be 

interpreted (Article 31) and performed (Article 26) in good faith. 

 

25. However, Claimant committed crimes in order to assure the operation of its industry in 

incompliance with the host State internal laws, acting in a clear and obvious violation of the 

principle of good faith by bribing the NEA President to guarantee the issuance of Rocket 

Bombs’ environmental license, although it knew that the production line did not fulfill the 

requirements of the Environment Act 1996. More than just practicing corruption crimes, it is 

undisputed that Claimant produced weapons in Rocket Boms production line without 

minimum environmental conditions as established by the Environment Act 1996. 

 

																																																													
50 Ibid., §230. 
51 Inceysa v. El Salvador, §231. 
52 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award (27 August 2008), 
§109. 
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26. Claimant also made no reference to his obscure meeting with the NEA President on his 

Request for Arbitration, trying to induce this Arbitral Tribunal into the erroneous belief that 

Rocket Bombs’ environmental license was issued in accordance with the law of the host State 

and providing solid ground for the allegations of wrongdoing in such meeting. 

 

27. Alias, the principle of good faith, as remarked by the ICSID Tribunal of the Phoenix v. 

Czech Republic case, requires parties to deal honestly and fairly with each other in order “to 

represent their motives and purposes truthfully, and to refrain from taking unfair 

advantage”53. 

 

28. In the other hand, such is not the case in the present proceedings. Claimant brought his 

claims to the Arbitral Tribunal with unclean hands, having acted without good faith from the 

very beginning of his investment. Claimant knew Rocket Bombs did not possess the 

environmental license to produce weapons; Claimant knew he would need time and money to 

modernize Rocket Bombs’ production line but; nevertheless, Claimant decided to take the 

shorter way and paid bribes to a public officer in order to resume arms production, violating 

local laws and international public policy. 

 

29. Hence, States cannot be deemed to consent with international arbitration of investments 

made in bad faith54. If the Arbitral Tribunal grants the Claimant its request, Claimant would 

be benefiting from his own fraud, and the Arbitral Tribunal would allow the violation of the 

legal principle that nemo auditur propriam turpitudinem allegans (no one can be heard to 

invoke his own turpitude)55. Similarly, in World Duty Free v. Kenya award, the Tribunal 

found that, on the ground of the legal maximum ex turpi causa non oritur actio, courts “may 

not assist a plaintiff who has been guilty of illegal (or immoral) conduct”56. 

 

30. Therefore, whereas it did not conduct its investment in accordance with the host State 

laws and with the general principles of international law, Claimant violated several principles 

of international public policy, reason why the Arbitral Tribunal may deem the Rocket Bombs 

shares to fall outside the jurisdiction of the Arbitral Tribunal. 

																																																													
53 Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award (15 April 2009), §107. 
54 Phoenix v. Czech Republic Award, §106. 
55 Inceysa v. El Salvador Award, §240; Plama v. Bulgaria Award, §143. 
56 World Duty Free v. Kenya Award, §161. 
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B. The Executive Order issued by the president of Oceania represents no 

expropriation. 

 

a.  The international law of expropriation makes a distinction between what is to 

be interpreted as an expropriation and what is to be seen as a governmental 

measure, which, in this case, renders no compensation. 

 

31. As pointed out by Dolzer et Schreuer57, expropriation is the most severe form of 

interference with property and all expectations of the investor are destroyed when the 

investment is taken. 

 

32. Customary international law has established four cumulative requirements for a 

regulatory measure of expropriation to be considered legal. Those requirements are (i) the 

existence of a public purpose; (b) the absence of discrimination in relation to the investor; (c) 

the respect for the due process whenever the treaty prescribes a specific procedure to be 

followed in order to expropriate, and, last but not least, (d) a prompt, adequate and effective 

compensation.  

 

33. However, as argued by Dolzer58, since the international law of expropriation has 

essentially grown from parallel domestic laws, governmental measures are considered 

regulatory without requiring compensation, which, in the present case, deviates us from the 

usual characterization of legal and illegal expropriation, resulting into a different discussion, 

this is, of whether a governmental measure is to be considered an expropriation. 

 

34. The international practice has applied as a satisfactory threshold in this distinction the 

existence of a “substantial deprivation of the investment”59. However, Claimant’s property is 

still under his possession; which leads us to the conclusion that there was no deprivation of 

fundamental rights of ownership – a completely different scenario, in this case, would be the 

owner to be left with no alternatives. 

 
																																																													
57 Dolzer, R; Schreuer, C. “Principles of International Investment Law”. Second Edition. Oxford University 
Press: 2012. p. 104. 
58 DOLZER, Rudolf. “Indirect Expropriation of Alien Property”. ICSID Review-FIL: 1986, ps. 41-42.  
59 Société Générale vs. Dominican Republic Award, rendered on 19 Sep 2008, para 64; Alpha Projectholding vs. 
Ukraine Award, rendered on 8 November 2010, para 408. 
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35. Two remarkable precedents in this topic are Pope & Talbot, Inc v. Canada60, in which 

the arbitral tribunal has decided that: 

 

 “...the mere interference is not expropriation; rather, a significant degree 

of deprivation of fundamental rights of ownership is required”, 

 

36. As well as in S.D. Myers, Inc v. Canada61, in which the words of the final award were: 

 

“…expropriations tend to involve the deprivation of ownership rights; 

regulations [are] a lesser interference”.  

   

37. Indeed, the measure taken by Respondent does not deprive Claimant from continuing 

his business, not mattering to the merits of the case whether it will be his choice to do. The 

fact is that favorable business conditions are transient circumstances and when an investor, 

regardless of the existence of a tax treaty, decides to make a foreign direct investment in 

another country, it automatically bares such the operational  risks of such country. Now, the 

purpose of a BIT should be to minimize the said risk, but not to completely eliminate it. 

Therefore, Respondent’s request is for the Arbitral Tribunal to challenge Claimant’s 

unfounded request, from the fact that it is undoubtedly based on the presumption that a BIT 

transforms an investment into a risk-free investment application. 

  

b. The governmental measure issued by Respondent was taken legitimately, in the 

exercise of the government’s function to regulate general welfare. 

 

38. According to the UNCTAD Series on International Investment Agreements II: 

“In some instances, an act or measure of the State taken in the exercise of 

the State’s police powers or its right to regulate in the public interest can 

lead to a significant impairment of businesses”62. 

																																																													
60 Pope & Talbot, Inc v. Canada, Interim Award (June 26, 2000), p.  99 
61 S.D. Myers, Inc. v. Canada, (November 13, 2000) Partial Award, 232: 
62 Expropriation. United Nations Conference on Trade and Development. Unctad Series On Issues In 
International Investment Agreements, United Nations. New York and Geneva, 2012. 



	
	

26	

39. This statement leads us to an important matter under foreign direct investment law, 

which completely applies to the case in hands; the right to regulate in the public interest as a 

right directly related to the exercise of the State’s policy powers. 

  

40. The uncontested facts leave us with no doubts about the legitimate power of 

Respondent’s Head of State at the time the measure was issued, because, in accordance to the 

1992 International Emergency Economic Powers Act, the Republic of Oceania’s president 

was competent, and the order was prepared and published in accordance with Oceania law.63 

 

41. In the words of Dolzer et Schreuer64,  

“measures that are, under the rules of key domestic laws, normally 

considered regulatory without requiring compensation, will not require 

compensation under international law either“. 

42. Moreover, by means of its executive order, Oceania was exercising its police power in 

order to protect the State’s interest65, which again legitimizes the government measure, 

leaving no doubt about its validation. 

 

III. CLAIMANT ACTED NEGLIGENTLY AND THEREFORE IS RESPONSIBLE 

FOR THE DAMAGES OF HIS INVESTMENT. 

 

(A) Claimant is the sole responsible for the damages of the investment and 

therefore is entitled to no compensation. 

 

43. Respondent submits that the Claimant must be held accountable for the damages 

suffered by Rocket Bombs. Claimant risked its business whereas it contributed to the illegal 

																																																													
63 Procedural Order No. 2, §7. 
64 Dolzer, R; Schreuer, C. “Principles of International Investment Law”. Second Edition. Oxford University 
Press: 2012. p. 105. 
65 ICSID Case No. ARB(AF)/99/1, Award of 16 December 2002, pp. 39-67 at 59, a case where Marvin Feldman, 
a United States citizen, has submitted claims on behalf of CEMSA, enlightens us with this clear comprehension 
of the exercise of the Government’s police power on behalf of the general welfare: “Governments, in their 
exercise of regulatory power, frequently change their laws and regulations in response to changing economic 
circumstances or changing political, economic or social considerations. Those changes may well make certain 
activities less profitable or even uneconomic to continue...”. 
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annexation of Fairyland by Euroasia, reason why it is natural that Respondent  sanctioned the 

continued supply of weapons to Euroasia in order to support an international conflict. 

 

44. The only reason the Claimant and Rocket Bombs suffered from such Executive Order 

was by due to Claimant’s willful and negligent behavior, once not only it kept providing 

weapons to Euroasia even when its intention of annex Fairyland by means of a military 

intervention was well-known, but also executed an arms production agreement with the 

Ministry of National Defence of Euroasia subsequently to Fairyland unilateral declaration of 

independence and just one day before Euroasian armed forces entered Fairyland66, leaving no 

doubt to the Arbitral Tribunal that Claimant clearly and unambiguously supported the 

aggressive intervention in the Province of Fairyland. 

 

45. On the other hand, no unlawful conduct shall be attributable to the Respondent. The 

Executive Order was lawful and non-discriminatory, prepared in accordance with the 

Oceanian law, namely the International Emergency Economic Powers Act 1992, and adopted 

the same reasoning as similar measures imposed by other States, which did not recognize 

Fairyland secession67. Specific sectors of the Euroasian economy were targeted68, not only 

arms production; several others companies operating in other sectors also suffered the very 

same measures69. Rocket Bombs was the only arms producer to suffer the sanctions since it 

was the only arms producer involved in arms trade with Oceania70. 

 

46. In light of such circumstances, it cannot be said that Respondent expropriated or tried to 

deliberately harm Claimant’s investment since Claimant was only reached by such sanctions 

by force of his own negligent actions. 

 

47. Therefore, the Arbitral Tribunal shall find that Respondent acted rightfully with the 

imposition of the Executive Order, in no violation of its obligations under the BIT, since the 

Executive Order was a countermeasure towards a wrongful international act committed by 

Euroasia –, not an arbitrary and discriminatory sanction against the Claimant’s investment. 

This is provided by Article 22 of the Draft Articles: 
																																																													
66 Statement of Uncontested Facts, §15. 
67 Procedural Order No. 3, §11, p. 62. 
68 Statement of Uncontested Facts, §16. 
69 Procedural Order No. 3, §10, p. 61. 
70 Procedural Order No. 2, §6, p. 56. 
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“The wrongfulness of an act of a State not in conformity with an 
international obligation towards another State is precluded if and to the 
extent that the act constitutes a countermeasure taken against the latter 
State in accordance with chapter II of Part Three. 

	

(B) Claimant is partially responsible for the damages suffered and therefore any 

compensation shall be reduced accordingly. 

 

48. If, ad argumentandum, this Arbitral Tribunal finds that the Respondent breached its 

obligations under the BIT and that the Claimant is therefore entitled to compensation for 

damages, such compensation shall be reduced to the extent of the contributory negligence of 

the own investor, as provided by Article 39 of Draft Articles: 

“In the determination of reparation, account shall be taken of the 
contribution to the injury by wilful or negligent action or omission of the 
injured State or any person or entity in relation to whom reparation is 
sought.” 

 

49. Although the Part II of the ILC Articles (in which the above article is located) is 

concerned with claims between States, the very same principle has already been applied to 

claims for breach of treaty brought by individuals, as in the present proceedings71. 

 

50. ILC’s 5th Commentary with regard to Article 39 shines a helpful light upon Claimant’s 

contribution to the damages suffered by Rocket Bombs: 

“(5) Not every action or omission which contributes to the damage suffered 
is relevant for this purpose. Rather, article 39 allows to be taken into 
account only those actions or omissions which can be considered as wilful 
or negligent, i.e. which manifest a lack of due care on the part of the victim 
of the breach for his or her own property or rights. While the notion of a 
negligent action omission is not qualified, e.g. by a requirement that the 
negligence should have reached the level of being “serious” or “gross”, the 
relevance of any negligence to reparation will depend upon the degree to 
which it has contributed to the damage as well as the other circumstances of 
the case.” 

 

																																																													
71 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Decision on 
Annulment (21 March 2007), §99. 
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51. Since Claimant submits the damages to be caused by the sanctions lawfully imposed by 

the Respondent, it must be highlighted that such sanctions did not directly aim Claimant’s 

investment, but rather imposed sanctions upon parties somehow involved in the international 

conflict between Euroasia and Eastasia. 

 

52. As an arms producer in the midst of an international armed conflict, Claimant should be 

well aware of the possible consequences of the nature of his business. Arbitral Tribunals have 

already recognized a foreign investor’s duty to manage and operate its investment in a 

reasonable manner72. The continued supply of weapons, coupled with the celebration of a new 

arms production contract on the brink of the invasion of Fairyland, was a poor business 

decision by the Claimant during a very delicate and sensible moment for the international 

community as a whole. 

 

53. Accordingly, it is fundamental to highlight that Claimant maintaine close friendship ties 

with the Ministry of National Defence of Euroasia73, and therefore he was capable of 

predicting of was supposed to have foresaw the military invasion of Fairyland by Euroasia. 

 

54. Therefore, it is to stress that BITs are not insurance policies against bad business 

decisions74. Thus, Claimant should bear the consequences of its decisions75, which poorly 

chosen, led to the imposition of sanctions to its industry, as the Executive Order aimed to 

restrain economic support from persons operating in the targeted sectors. 

 

55. Thence, if this Arbitral Tribunal finds that the Claimant is entitled to compensation for 

damages, it must reduce such compensation considering and apportioning76 Claimant’s own 

contribution to such damages77. It is clear that Claimant’s actions were more relevant to the 

damages than Respondent’s. This Arbitral Tribunal shall find whether a lawful measure 

																																																													
72 Rosinvestco UK Ltd. v. The Russian Federation, Stockholm Chamber of Commerce Case 079/2005, Final 
Award (12 September 2010), §652. 
73 Statement of Uncontested Facts, §8. 
74 Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award (9 November 2000), 
§64; p.64, MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Award 
(25 May 2004), §178. 
75 MTD v. Chile Award, §178. 
76 Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, PCA Case No. AA 227, Final 
Award (18 July 2014), §1634-37. 
77 MTD v. Chile Award, §242-43. 
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against an unlawful secession is more “blamable” conduct than the continued supply and 

negotiation of weapons to a State directly involved in an international conflict. 

 

56. Ex positis, Respondent submits that the Claimant is entitled to no compensation since he 

was responsible for the damages suffered by his investment, namely the complete lack of due 

care in (i) continuing the supply of weapons during the conflict and (ii) closing another arms 

production contract just hours before the invasion of Fairyland. For the sake of the debate, if 

this Arbitral Tribunal finds that the Claimant is entitled to any compensation, such 

compensation shall be reduced proportionally, considering Claimant’s own and more relevant 

fault for the damages. 

REQUEST FOR RELIEF: 

 

The Respondent request the Arbitral Tribunal find that: 

 

1. The Arbitral Tribunal has no jurisdiction over the case at hand under the Agreement 

between the Republic of Oceania and the Republic of Euroasia for the Promotion and 

Reciprocal Protection of Investments dated 1 January 1995; 

 

2. Even if the Arbitral Tribunal finds that it has jurisdiction over the case, Claimant`s 

investment is not protected under the BIT, since the Claimant breached the “clean 

hands” doctrine in connection with its investment; 

 

3. The Claimant`s investment was not expropriated by the Respondent; and 

 

4. The Claimant contributed to the damage suffered by its investment. 

 


